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Present: 

Lords Watson and Morris, Sir E. Couch, Lord Shand 
[On appeal from the High Court at Bombay.] 


1892 

July 2. 


Privy 

Council. 


Abdul Gafub and others {Plaintiffs) v. Nizamudtn and 

{Defendants), [31st May and 2nd July, 1892.] 

settlement purport- 

ingto eonUiiutea wakf— not establishing a trust for a religious or ckari- 
table purpose, at some time, invalid as a wakfnama. 

A wakfnama to be valid must be a substantial dedication of property to a 
religious or charitable purpose at some time or other. 

-d/isajiM/Za Chowdhry v. Amarchand Kundu (1) referred to and fol- 

Where a wakfnama purported to make a settlement on heirs, the settlor’s 
mtentiOQ having been to make the whole estate devolve from ooe generation to 
another without being alienable by them, and without being liable in execution 

^gAIDSu thftTn, 

iastrument could neither be maintained as establishing a wakf, 

hpL t supported as a will, not having 

consent of heirs, as to two-thirds of the succession ; and that. 

been 70 ^'"“^ ^ provision would have 

Cas. 689 (693) ; 22 G. 

(212 • ? Rn^? T B ’■ 676): 18 M. 201 

W12), 5 Bom- U.R^ 624 (628) ; 7 Bom. L.R. 306 (307) ; 9 Bom.L.R. 295 (302) * 

° 1®0 d®*' : 18 Ind’. 

T 75 - 7 Y 123 M.W.N.371 (372) ; 7 Bar. L. 

-L. /o~/ L.B.K. 123 = 23 Ind. Gas. 903.] 

Appeal from a dacrea (2) (lltb June. 1888) of the High Court 
reversing a decree (17th February, 1887) of the Assistant Judge of the 


17 B. 1 

(P.C.) = 

19 l.A. 170 = 
OTHERS 6 Sar. P.C.J, 

238. 


(1) 17 I,A. 28=17 0. 493. 


(2) Nizamudin v. Abdul Gafur, 13 B. 264. 
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Thana District, which affirmed a decree (27th March, 1886) of the Second 

Class Subordinate Judge of Panvel. nn the 

The wakfnama, to which the h dil^inTlO Two of 

16th January, 1838, by Karimuddin, a Shah, who d ed 1- ' J 

the five plaintiffs, now appellants, were The 

District Court m 1884, and all were kinsmen [2] 

property was a tract of salt works, with buildings, in taluka ‘ . 

Kolaha District. On the 22nd June. 1866, under a 

muddin's daughier. Tahirar, her right, title and inteiest (&v.l 

Code Act VIII of 1859, s. 249) were sold at a Court sale. The defendants, 

(now resnondeuts), made title through the purchasers. 

The question, what right of Tahira was sold in 1866, dep^ed on the 
validity and effect of a disposition, made in the loakfnama of 1838, for the 
beoefit of the family and hoirs of Karimuddin. 

In another case, Phale Saheb Bihi v. Damodar Premji (D. t>»s docu- 
ment was before the Court on ano&her point. It purported to sobtle. wit 
certain exceptions, moieties of Karimuddin’s estate on his two wives, and 
on their respective daughters, and their descendants so long as each lino 
should subsist, with cross-remainders, on the extinction of eithei line, 
those who might represent the other, with a final remainder to the right 
heirs. Part of the estate was expressly devoted to specific religious 
purposes; but there was no dispute as to that ; and this suit was 
confined to a share as to which no trust for any religious, or ohantable, 
purpose was declared. One of the important clauses was the tollowmg 
“ Neither of the said two wives, nor any one of the aidad of the said two 
wives, shall alienate by sale, gift, or mortgage, either of their shares of 

the above property. 

The lOdkfncivicL is sot forth in the report of the appeal in the High 
Court (2). 


The decisions of the Courts below, with the proceedings before this 
appeal, appear in their Lordships’ judgmont. On a second appeal, the 
Judges (Birdwood and Parsons. JJ.) were of opinion that the document 
of 1838 could not be supported as creating a wakf, as it contained no 
ultimate dedication of the property to a religious or charitable purpose. 
As a mere deed of settlement it could nob receive etfecb, as Karimuddin 
had not, by law, power bo make a series of life-estates with remainder to 
his heirs. The judgment is given at length in I. L. R., 13 Bom., at p. 270. 

On this appeal, 


Mr. J. D, Mayne, for the appellants The disposition for secular [3] 
purposes in the toakfnama can hardly be supported as constituting a wakf. 
Recent decisions are to the contrary of giving sucli an ofioct to a wakfnaina 
where there is no gift to operate at any time for a religious, or charitable, 
use. See Mahomed Ahsan 2 tlla Chowdhry v. Amarchand Kundid^). Bub, 
if there was a consent on the part of the heirs, who are benotitod, the 
instrument is maintainable as a will. There are ditlicultios in the way of 
treating it as a settlement. There was, however, the case of a grant for 
life in Umes Chunder Sircar v. Zahur FdtimaiA). As a will, it might bo 
that the document could receive etTect, if assented to. 

Reference was made bo Khajoorooriissa v. Roioshan Jehan{5). 


(1) 3 B. 84. (2) 13 B. 264. (3) 17 I.A. ‘29 ==17 0. 493. 

(4)17 I. A, 201 = 18 0. 1G4. (5) 3 I. A, 291 = 2 0. 184. 
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JUDGMENT. 


1892 


The respondenfcs did not appear. Their Lordships* judgment was 
delivered on a subsequent date (July 2nd) by 

Lord Watson. —The appellants are plaintiffs in this suit, which 
was brought in 1884 for possession of lands which had been taken in 
execution and judicially sold in the year 1866, and were thereafter 
purchased by the father of the defendants. The cause of action disclosed 


July 2. 


Privy 

Council. 

17 B. 1 
(P.C.< = 


in the plaint was this—that Tahirabibi, the judgment-debtor, held the^^f-A. 170 = 
lands under a toahfnama executed in January, 1838, by her father 6 Sar. P.C.J 
Karimuddin, which limited her interest to a bare life rent; that the 238. 


decree of sale only carried the life estate of Tahirabibi who died in 


November, 18/3 ; that the defendants’ title to possess came to an end 
upon her death, and the lands reverted, in the first nlace, to her sister 
Fatehsahebbibi in life-rent and on her decease to the appellants as heirs of 
Karimuddin and his daughter Fatehsahebbibi. The issue adjusted to try 
the only matter affecting the merits of the case, namely, the nature of the 
interest which the judgment-debtor had in the lands sold for her debt, was 
thus expressed,— Is the icalcfnama of 1838 valid according to the 
Mahomedan law ? ” 


The Second Class Subordinate Judge of Panvel found for the 
appellants, being of opinion that Karimuddin’s deed of 1838, although 
ineffectual to constitute a proper wakf, was nevertheless [4] valid as a 
settlement, and also that Tahirabibi had a mere life-estate. The Assistant 
Judge of Thana affirmed his decree for reasons substantially the same, 
recognizing the efficacy of the deed as a settlement ; but, on second appeal 
to the High Court of Bombay, both judgments were reversed and the 
appellant s claim rejected with costs. The learned Judges agreed with 
both Courts below that the deed was invalid as a tvakfnama ; but they 
held that it was also inoperative as a settlement, in respect that no 
possession had followed upon the lifetime of Karimuddin. 

The learned counsel who appeared for the appellants, with great 
candour and propriety, admitted that after the recent decision of this Board 
in the case of Mahomed Ahsanulla Choiodhry v. Amarchand Ktmdtc (1) he 
could nob successfully maintain the document of 1838 to be valid as a 
wakfnama. In that case Lord Hobhouse said that their Lordships *' have 
not been referred to, nor can they find any authority showing that, 
according to Mahomedan law, a gift is good as a wakf7iama, unless there 
18 a substantial dedication of the property to charitable uses at some 
period of time or other.” In this case the so-called wakfnama makes no 
gift of the lands in question, either immediate or ultimate, for religious or 
charitable purposes. The document professes to create a wakf, but, in 
^ality, the legal heirs of Karimuddin are the only objects of his bounty. 
The lands are destined to his wives and children, and to the descendants of 
the latter in perpetuity in the order and according to the shares prescribed 
by the Mahomedan law of succession, but subject to the limitation that 
none of them shall have the power of alienation by sale, gift, or mortgage. 

Counsel also admitted that he could not successfully maintain that 
the document was a settlement, but he endeavoured to support the appeal 
on the ground that the deed, styled a wakfnama^ ought to be treated as 
the will of Karimuddin. He did not dispute that a Mahomedan cannot 
of himself, by a testamentary writing, either curtail or defeat the legal 


(1) 171. A. 28, 

3 
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interests of bis heirs ; and uhat a auccession, unless it is 

tive with regard to ^wo-thirds of the estator 

validated [8] by the consent of the ha t^e docu- 

ships do not fchink the apoe ^ ^ Karimuddio. It was 

ment of 1838 if it were construed ^ a kind of estate 

plainly not his intention to create ^ (see Htmeeda and 

which does not appear to be Known make the fee devolve from 

others V. Budlunand the ‘ ^ llher w^^ut its b^ 

thei. or liable to be taken ^ have been 

bibi bad expressly consented to accept the , ohibition aeainst 

the owner of a life estate, but a full owner, w^^h 

alienation, which, being void in a , . the High Court, the 

:;prrr.«rrp&rr;rir^ 

the point, and, therefore, no finding in fact upon which the High Court 

could proceed io a second appeal. tUaj- T.nrdqhios to 

The judgment of the High Court appears 

dispose, in a satisfactory manner, of all the T^ey 

addressed to them in the c.r parte argument upon this appeal, x y 
will humbly advise Her Majesty to affirm the ]udgment complained o . 

and to dismiss the appeal. 

Appeal dismtssca. 


Q/^lI•n^^.nr<a fnr the aoDollants : Messr 




17 B. 6 = ChUty’B S.C.C.R.;336. 

[6] ORIGINAL CIVIL. 

Before Mr. Justice Bayleij, Acting Chief Justice^ and 

Mr. Justice Farran. 


MOTILAL BECHARDASS AND OTHERS {Plamtiffs) V. GHELLARHAI 

Hariram and others {Defendants)'^ and Bhanadalla and 

OTHERS {Plaintifl^s) V. DaDARHOY SA(iUN]iAKSH AND OTHERS 
(Defendants).\ [29th July and 2nd September, 1892.] 

ParPiers^up—DcaNt of partner—Suit by Firm for a debt accrued due during hts 

His representatives need yiot he parties—Practice—Parties^Iudian Contract Actt 

IX of 1872, s. 45. 

The repreaentativea of a deceased partner arc not necessary parties to a suit 
for the recovery of a debt which accrued duo to the partnership in the lifetime 
of the deceased partner. 

[F., 32 A. G38 (640) = 7 A.L.J. 759-6 Ind. Gas. 840 ; 10 P.R. 1906 ; Rel . 17 O.L.J. 
201-16 Ind. Cfts. 852 (854) ; Appr., 17 M. 108, (117) : R.. 20 A. 365 (366); 22 A. 
307 (315, 3i9); 21 B. 412 (421) ; 25 B. 378 (3S4) ; 10 Bora.L.R. 306 (312); 9 0,L. 
J. 331 (3351 = 13 C.W.N. 609; 1 S.L.R. 191(194); U.B.R. (1892—1896) 204 
(210) ; 24 Ind. Gas. 268.] 


• Small Cause Court Suit, No. 15090 of 1891. 
t Small Cause Court Suit, No. 1682 of 1892. 

(1) 17 W. R. C. R. 525. 
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Case stated for the opinion of the High Court by C. W. Chitty, 
Chief Judge of the Bombay Court of Small Causes, under s. 69 of the 
Presidency Small Cause Courts’ Act (XV of 1882) :— 

1. In this case the plaintiffs, sons ofBechar Nager, deceased, sue 
to recover a sum of Rs. 545 7-0 as the balance of an agency account for 
goods purchased and moneys paid by the plaintiffs, on account of goods 
in Bombay, from Magha Vad 3rd to Jesth Sud 5th, 1945 (18th February 
to 3rd June, 1889). 

2. The defendants took the preliminary objection that Bechar 
Nager was a member of the firm when the debt accrued due ; that be 
died about a year ago ; that his representatives were not joined, and that 
DO probate or letters of administration or certificate to his estate had 
been taken out. 

3. It was proved that the plaintiffs, five brothers, and their father 
carried on a joint business in the name of Bechar Nager at Surat. They 
wore members of a joint and undivided Hindu family, but the said Bechar 
Nager had no brothers or nephews. The said Bechar Nager died a year 
ago, after the accrual of the debt in question. 

4. The question for decision in this case is the same as that in 
suit No. 1682 of 1892, which is sent with this, namely, whether under 
s. 45 of the Contract Act the representatives of a deceased partner are 
necessary parties to a suit for the recovery [7j of a debt which accrued 
due to the partnership in the lifetime of the deceased partner. 

5. If the above question be decided in the affirmative, the 
further question also arises in this case, whether such a rule would apply 

in the case of a joint and undivided Hindu family carrying on a business 
in partnership. 

6 . This case is stated on the application of the defendants, and I 
have postponed the hearing of the suit pending the decision of their 
Lordships on the above points. ” 

Bussell, for the plaintiffs in suit No. 15099 of 1891. 

Anderson, at the request of the Court, appeared for the defendants. 

The parties in the second suit (No. 1682 of 1892) were not represent¬ 
ed by counsel. 


1892 

SEP. 2. 


Original 

Civil. 


17 B. 6 = 
Chitty’s 
S. C. C R. 
336. 


JUDGMENT. 

The arguments of counsel and the authorities cited fully appear from 
the judgment, which was delivered by 

Farran, J. —Upon the first question referred for our opinion in this 
case there is a conflict of decision between the High Court of Calcutta and 
the High Court of Allahabad. The latter Court has held that the 
surviving partners in a firm can sue for a debt due to the partnership 
without joining the representatives of a deceased partner as plaintiffs— 
Gobind Prasad v. Chandar Sekhar (1). The Calcutta High Court has 
ruled that the representatives of a deceased partner are, in such a case, 
necessary parties to the suit— Ram Narain v. Ram Chunder (2). 

The question as to what plaintiffs should join in suing to enforce a 
joint right, is not determined by Statute law in India. The rules by 
that question must be solved are rules adopted by the Judges in 
India from the rules of English law and equity, modified on account of 
the different procedure which prevails here and in part altered by legisla¬ 
tion. In the Common Law Courts in England, before the Judicature 

(I) 9 A. 486. (2) 18 0.86. 
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AC, i.... 

b...’",h“L S."e r™”™rd'e(»ic 

persons plaintifls, it hiis been 9“ f j j [-gj 216 ; Ltike v South 

iS;: '»1K rr 

but at law the misjoinder of plaintills was fatal to ‘h® action a 
rules as to who could join in suing were strict and nanow. It was olte 

an,l to eive a latitude, which was considered advisable in this brancnoi 

the law^of procedure, the rules framed under the Judicature Acts provide 

that all persons might be joined as plaintiffs '®.® ';tie 

relief claimed was alleged to exist, whether ]Ointly, ®\ 

nlfm-nafcive (Older XVI, K. ID- After the passing of this lule. 
misjoinder of plaintiffs, except in the matter of costs, became an 
immaterial error. The rules and practice, as to the necessity o )oining 
as parties to the suit, all persons jointly interested in Mie cause « 
have been adopted by all the Indian High Courts-Aufirfas '' 

Nathu Dim,van (2) ; Dular Chand v. Balram Das iDV, 

Eoondoo (4); Arunachala v. Vylhialinga (S). The case last cited is an 
authority for saying that the rule adopted in the Court of Cnancery, latber 
than that followed by the Courts of Common Law, is the one followed in 


I d i 

The Indian Legislature has introduced the provision as to the persons 
who can sue as plaintiffs in a joint and in a common cause of action from 
the rules framed under the Juaicature Act which we havo adverted -.o. 
It is now enacted as s. 26 of the Civil Procedure Code. This is a 
permissive section enacted for the reason and with the object already 
referred to. The general law, as to the necessity of joining as parties to 
the suit all persons who have a joint or common interest in the causa 
[9] of action, and as to the consequences of a misjoinder of plaintiils may 
be said to be now practically identical under I’lnglish law and under the 

practice of the Indian Courts. . 

Turning to tlie more particular question with which wo have to deal 

in this reference—the law applicable to joint contractors—wo find that, at 
common law, on the death of one of them the benolit of the joint contract 
devolved upon the survivors. “ In the same manner it is of debts and 
duties, &c., for if an obligation be made to many for one debt, ho. which 
survivebh, shall have the whole debt or duties, ixnd so it is of Ov/it*r 
covenants, contracts, (Cc.” (6). An exception was made in the case of 
partners in trade. The comment of Lord Coke upon the ahovo passage 
from Littleton is this—“ Here by force of tho Act an oxcov^tion is to bo 
made of two joint merchants for tho wares, raerohandi/.o, debts or duties 
that they have as joint merchants or partners shall not survivo, but 
shall go to tho executors of him that decoaseth ; and this is per legem 


(1) 11 Ch. D. 121. (2) 7 B. 217. (3) 1 A. 453 (41 6 C. S15. 

(5) 6 M. 27. (G) Coko upon Littleton (Ed. 1832), Vol. 11, s. 282, p. 182rt. 
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mercatoriam, which (as hath been said) is part of the laws of this realm 

for the advancement and continuance of commerce and trade which 

is pro bono publico, for the rule is that^us accrescendi niter mercatores pro 

beneficio commercii locum non habet. And to the latter, &c., in this section 

the like esceptions must be made.” Mr. Justice Williams says : " The 

general rule is that the interest which the testator had in a chose in 

action jointly with another shall not pass to his executor, yet per legem 

mercatoriam as formerly mentioned an excention was established in 

favour of merchants which has been extended to all traders and per- 

MDS engaged in joint undertakings in the nature of trade ’’—Williams on 

xeoutors i8t Ed.), p. 850. This is relied unon as a true exposition of 

the law by Meliish, L. J., in McClean v. Eemiard (1). The whole 

subject IS elaborately considered in Buckley v. Barber (2). It is clear 

upon these authorities that in the case of trading partnerships the beneht 

Ot a deceased UOJ partner in a joint contract survived to his executors, 

both at aw and in equity, under the English system. That portion of 

the English law was incorporated into the law administered in India long 
before the Indian Contract Act. 

The obligations of joint debtors under a joint contract were governed 
by similar principles. All, if living , were liable to the creditor for the due 
performance of the contract, but this liability did not devolve, either at 
law or in equity, upon the representatives of one of them dying in the 
hletime of the othera—Richardson v. Horton (3) : Other v. 'lueson (4). 
Partners stood upon a different footing. The estate of a deceased partner 
was liable, m equity, in respect of a joint contract of the firm. As to how 
that equity arose, see the judgment of Cairns, L, C., in Kendal v. 
Hamilton {5). This equity was also given effect to in Courts in India 
e o.e e Contract Act. In this High Court it was the common practice 

® partners and the representatives of a deceased partner 

for debts due by the firm. 

T Indian Contract Act was avowedly based unon the English law. 

in the case of joint contracts it made a radical change. Section 45, 
ueaiing with the right under a joint contract, provides that (unless a 
contrary intention appears from the contract) “ when a person has made 
a joint contract with two or more persons jointly, the right to claim 
pertormance rests, as between him and them, with them during their joint 
ives, and, after the death of any of them, with the representatives of such 
eceased person jointly with the survivor or survivors.” This enactment 
places all joint contractors, where a contrary intention is not expressed, 
upon the same footing as partners jointly contracting (as we have shown) 

J stoo . The maxim in India now should be jiis accrescendi inter 
ntractores locum non habet nisi aliter in contractu expressum. 

nKr analogous change was made by s. 42 in the 

Tsi ur “ contractors lay under to fulfil a joint contract. 

obligation is extended to the representatives of [11] a deceased con¬ 
tractor, thus again assimilating the law to that which prevailed in the 
case of partners jointly contracting. The provision of s. 43, which gives 
tne right to the creditor to compel any one of the joint contractors, ortho 
representativ es of a deceased contractor, to perform the contract, seems 

(1) L. R, 9 Oh, 336, (346). 

JustW .^‘Stinotions drawn in thU case are difficult to follow ; Lord 

Ed ), p. ^2 XToS ' * " Partnership (5th 

(3) 6 Beav. 185. (4) 3 Drew, 177. (5) 4 Ap. Ca. 504. (516). 
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Dew both in the case of ordinary '9 concerned, 

jointly contracting; as far as the ''f 

it appears to make all joint contrac have referred to, 

We cannot douht but that it has been so 

relate to partners pJ'rTholam Haridas (1), and, we think, 

decided m Lukmidas Khiviji . , . except partners from the 

rightly. If the Legislature bad -tendej^ to except _ p 

provisions of these sections, it ^pneral rules laid down in 

There is no reason for thinking that 'he ^3 ^e,l 

stcss" »p«-1: P..P..-S .OP- 

tracting jointly. . . , nf Prnnedure It detines 

=7£9fri=.'irr 

i; irr ,i«n: 

“rested” to use an expression borroweh from the Contract Act inese 

.ra“.'v.™i.8 proper oboio. .1 pbi.tilf. ..d 

of ioint contracts will be found concisely sbateo by Mr Utcey in 
woJk on Parties to Actions (R. 16, 48, 52, 55 and 5b). Speaking broadly, 

the representatives of deceased joint contractors were not proper ' 

either as plaintiffs or defendants, in an action [l2] upon a joint contiac , 
but all living parties to the contract were necessary parties. The 
of these rules founded on substantive law relating to joint contracts 
excluding the representatives of deceased contractors from '’b® b®r>eht nu 
burden of joint contracts has ceased to exist in India since the Conti act 
Act was passed. Logically, the rules should also cease to bo operative 

ratione cessante lex ipsa cessat. , , • l t. 

The practice relating to the remedy in favour of and against partners 

was in English law, anomalous. Although amongst them there was no 

jus accrescendi and the interest of a deceased partner in the joint property, 

including the contracts of the firm devolved upon his executors, the latter 

could not join the surviving partners in an action upon joint partnership 

contract—Dicey, E. 21 and 24 ; Lindley on Partnership (5th Ed.), p. 284. 

This is stated by Mr. Justice Williams in the passage I hayo quoted 

above. It continues thus : “ But in these cases, although the right of 

the deceased partner develves on his executor, it is now fully settled that 

the remedy survives to hia companion, who alono must enforce the right 

by action, and will be liable on recovery to account to the executors or 

administrators for the share of the deceased”—Williamson Executors 

(8bh Ed.), p. 850. 

A more logical view was taken in one old case. A surviving partner 
sued for a debt due to the partnership. The defendant demurred on the 
ground that the executor of the deceased partner was a necessary co¬ 
plaintiff. The demurrer was allowed—Z/a/Z v. Hxiffavi (2). That ease was, 
however, overruled, and the law before the Judicature Acts was well 
established, that the right to sue for a debt owing to the firm devolved, in 


(1) 6 B. 700. 


(2) 2 Lov. pp. 168 and 228 
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the event of the death of one partner, upon the surviving partners exclu¬ 
sively—Lindley on Partnership {5th Ed.), p. 341. 

The same anomalous practice prevailed in Courts of Equity. When 

the surviving partner in a firm sued for an account, or other legal claims. 

It was not, except under special circumstances, necessary to make the 

personal representatives of a deceased partner parties to the suit—Haw v 

(^ray (1), Darnell's Chancery Practice, [13] p. 219, (6th Ed.), Vol. I. 

ihe Judicature Acts and Rules have made no changes in procedure when 

^ sues—Bullen and Leake's Pleadings (4th Ed.), Vol I 

w-f n practice prevailed in Indian Courts in the Bombay 

High Court and in the late Supreme Court at Bombay, at all events before 
the Indian Contract; Act. 

Since the passing of that Act the practice in the High Court of 

Haratij v. Bam Chunder (2) ; but not in 
the Allahabad High Gomt—Gobtnd Prasai v. GHandar Sekhar (3). Logi¬ 
cal consistency has there yielded to long-established practice based upon 
considerations of practical convenience. The inconvenience, often result- 
^g m a dismal of lustice, of altering the procedure is pointed out bv Edge 
Sekh '°{3)^ judgment in the above cited case of Gohind Prasad v. Chandar 


In the judgment of the third Judge of the Small Cause Court in a 
c^e sent up with this reference, it is stated that the practice of tbe 
bmall Cause Court in Bombay has, hitherto, been not to join the heirs of 

c<>partner with the surviving partners when suing for a partner- 
snip debt The question has not been, so far as we know, tbe subject of 
judicial decision in this High Court, though we believe that since the 
dictum of the Court in Luknndas Ehimji v. Purshotam BaridasW it has 
been more usual to add the heirs of a deceased partner as parties plaint- 
ms ex rnaiore cautela. This was a mere form until the passing of the 
recent Act making it necessary for such heirs to obtain probate or letters 
oi administration before a judgment can be passed in their favour. It 
nas now become a matter of vital importance. 

remark that 

irequently the representative of a deceased partner has no interest what- 

ver in the property of the firm, such interest being often represented bv 

a minus quantity. Section 263 of the Contract Act IX of 1872 preserves 

to surviving partners the right of giving valid discharges to debtors of the 

brm which^ey possessed under [14] English la.w—Butchart v. Dresserid}. 

sier v. Hudsonie) ; Lindley on Partnership (5th Ed.),p. 342. There is 

no reason on that ground for holding that the surviving partners are not 
competent to sue. 

introduction, into s. 45, of the words “ as between him and 
fK °° doubt, a serious difficulty in adopting the ruling of 

It is difficult to give these words their 
lenect, if the surviving contractors in the case of partners are allowed to 

performance of the contract, as far as the other 
nf party is concerned, rests just as much with the representative 

tliAn ° Can the latter. 

enn=ief®“® '^‘t.i'out joining the former as a party to the suit ? Logical 
nsistenoy points to an answer in the negative. The case of partners is. 


(1) 3 DeG. & 8m. 741. 
U) 6 B. 700. 


(2) 18 C, 86. (3) 9 A. 486. 

(6) 4 DeG. M. & G. 542. (6) 9 Sim. 1. 
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however, as we have shown ^'ScSS/Urtaer must 

ture has not enacted that the representatv surviving 

join in suing in a 

Lt Throfd;S?of t,. SmaU Cause Court need not he 
■ ;i ■ • fhi. Court in Baqhavendra Madh^v v. BJnvia (1) 

ievoiI^a^=r ?; r 5 

Attorney for fcbe plaintiff. Mr. T. . 

17 B. 14 

ORIGINAL CIVIL. 

Before Mr. Justice Bayley, Actiny Chief Justice, and 

Mr. Justice Farran. 

VASSON.H TRiC0M.n AND Co. {Plaintiffs), 

SodthJ^en Mabatha Railway Company (De/endants). 

Opponents.’^ [‘dnd September, 1892.J 

Presidency «««” -f, ^Ca/e^sL"d fo^^Oie opinZ oisfyk CetT'"^ 

™ “ r r St 

do [13] so, but the ,qiemi«Gd tho suit The plaintiffs then appUod to 

fhe nlfh CourOo^Trehearin, under s. 38 of Act XV of 1882. It -^fonacd 
that the Judge was wrong in his view of the law as applicable to the facts. 

Befdthat ^even if that were the case, there was no “ mis^carriage o'- •'"''JF® 

justice’' wBhin the meaning of s. 38, and that the pla.ntifls were not entitled 

to a rehearing, 

Application for a rehearing under s. 38 of tho Presidency Small 

Cause^ComU^Ac ^ (^ej.itioned ^ rehearing of this suit, which had been 

dismiaLd with costs hy C. W. Chitty, the Chief Judge of tho Small Cause 

The plaintiffs had at first asked tho Chief Judge to state a case for 

the opinion of the High Court, under s. 69 of the Small Cause Courts Act. 
but subsequently withdrew such request on the ground that they were 
advised to apply for a rehearing under s. 38 of the Act. 

1 That your petitioners brought a suit (No. 12790 of 189..) in the 
Bombay Court of Small Causes against the defendants, the Southern 
Maratha Railway Company, for the recovery from them of the sum of 
Rs 1481-15, being the amount levied by tho defendant Company, 
or their agent’s, the Bombay Steam Navigation Company, at Bonabay in 
respect of Port Trust charges and in excess of the freights for which the 
defendant Company had agreed to carry from stations on the line of their 
railway to Bombay, via Marmagoa, several consignments of cotton belong¬ 
ing to the petitioners, and which amount the petitioners were forced to 
pay and did pay under protest for obtaining delivery of their said consign- 

ments. 

-- 5J00 

• Small Cause Court Suit. No. of 1892. 

(1) 16 B. 349. 

10 
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Of thL defeDdant Company without filing any written statement 

Hi Honot Z d t place before 

S ThnfU. L ^ ^ °f Small Causes. 

and idda^thl °° Wednesday the 3rd 

^ August instant, on which last-mentioned day the 

judgment was reserved; and on Wednesday the 10th [I6j August His 

SrdeLdanVcZ“"“'’ with costs. Ld cfrtifybg 

toe detendant Company s professional costs Rs. 90 

E“'b' 

NaSon PcT. India Portuguese Railway and the Bombay Steam 

xpired after arrival at the station to which they are con.signed,” 

eubiect to to Bombay or elsewhere by sea, via Marmagoa are 

charges in force on d conditions of carriage, wharfage and other 

they^are pyeyed ” " by which 

be grin'Ld ^t'S^R Marmagoa. will 

modf k agreement in writing, dated the 7th November 1890 and 

one par Eailwa JcomZny of the 

part fo respect o?l Navigation Company of the other 

ComUny froTAr °^TT °u steamers of the latter 

Z nth I to Bombay, put in for the plaintiffs, contains, in 

Steam Na!iZ ‘^e effect that the said Bombay 

oceam Navigation Company shall land and deliver the noods to the 

consignees from their godowns in Bombay. 

termLi absence of any special agreement to the contrary, all 

terminal services, such as those for which the Port [17] Trust charges in 

7 ‘^5 railway free of any additional charge, 

step.., Z‘ Navigation Company bv whose 

Marmagoa tort railways were brought down from 

no^mS t Jt^eT“t ^be nature of the Port Trust charges 

or the rthat M either from the defendant Company 

charges wn, Id ^ Navigation Company, that the payment of such 

cnarges would, atanv time, be insisted upon. 

L respectfully submit to'this Honourable Court- 

defendant CoZ® ®^'^'®"rned Judge ought to have held the contracts of the 

be S f th®””*^' Bombay station for 

fo ®fk ®'“ specified and free of any further charge ; 

“ to bZro ought to have held that the words 

y station, m the railway receipts forming such contracts, 

11 
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j u„f fhfl contrary the same were 

were not so important as he suppose . signified the liability of 

of the gravest iBon^ent m the case 

ror tl: fSIVhereie specified, and without mah.ng 

S'“ht"id learned Judge ought to^have_hdd thaj ^^^e defendant 
Company, having by the plaintiffs’ goods to and at 

in specified to convey, land and . pg^formed the services of 

Bombay station, ought to ^ such goods to the plaintiffs, for 

removing, sorting, storing and ^ services 

which the Port Trust charges in q defendant Company did 

were included in such freights; and the said Port Trust 

not perform such services, they were bound to pay 

charges themselves, , tg have held that the 

[18] id) that the said learned Judge ougn^^^^^^ fourteenth clause 

Bombay Steam Navigation delivery of the goods to the 

of the said agreement expressh ^ liable to perform the said 

consignees from their gP<5,7P®;'“h„;;:rmad^^^ Tuch services ; 

services, or to pay the said Po orror in holding, as he did, 

(t>) that the said learned Judge was m e We< 4 t 

on the part of the plaintiffs to pay the wharfage '^t Bombay ^ 

(C that the said learned Judge was in error in holding, as he cl,cl 

that the clause commencing “goods booked ® Jj.u la 

indicated that the further charges might have to be levied to t 

consignees will be liable, inasmuch as the said clause, endorsed on the 

said receipts, by its latter part relating to goods ‘’ooke'f to Bombay, 
elsewhere. I'ia Marmagoa. makes such goods subject to the rules ana 
regulations conditions of carriage, wharfage and other charges in force only 
“ on the railways and shipping lines over and by whmh they ai^ con¬ 
veyed. and the Prince’s Dock at Bombay, where the Port Trust chaises 
in question are made, forms no part of the shipping line by which the 

plaintiffs’ goods were conveyed ; , *. u 

i(l) that the said learned Judge ought to have held that the whni 

fage” so included in the proportion of freight due to the \\ost of India 

Portuguese Railway Company and the “wharfage” mentioned in tie 

said clause endorsed on the said receipts wore neitlier of them cf the 

nature for which the said Port Trust charges are made at Bombay, but 

of the nature defined in clause thirty- six at page seven of the rate book 

of the defendant Company itself, namely “ All goods left on the railway 

promises more than forty-eight hours after midnight of the day on which 

they arrive, either for the convenience or by the desire or neglect of the 

consignor or consignee, will be subject to a wharfage charge of three piea 

per maund per twenty-four hours ; 

[19] ih) that the said learned Judge ought to have held that, even 
in the absence of any special agreement either one way or the other, the 
defendant Company was bound to perform all terminal services of the 
nature for which the said Port Trust charges are made ; 

(t) that the said learned Judge was in error iri holding, as he did. 
that the said Port Trust charges “ are recoverable in all oases whether 
all or any of the said services are rendered or not,” inasmuch as there i9 

12 
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h. m. ‘ ‘s T' '*"*'’”* 

defecdant Company and Messrs SbenhBrd^°'”s*^p’^ agents for the 
fchfl Pnrf Trnof^ ^ ♦ ‘L'^essis. bbepherd and Company as agents for 

and Messrs. SheSe^rand “comL“n actually existed, 

the Port Trustees if thev hatl^ Y could not have been the agents of 

SrTTTu^sieeT^ Sr^ , Sh^her^lnd^C^m^fa:?. t ^'gentt'the 

that 1 paymlt of thTs^fd 

Steam Navigation ComnaDv in Th charges by the British India 

competition between the shining hues atTbaUiL ”'’‘“I 

retain the contract themselves ” Inasmuch !hr ’ 

ever in the case to justify such'sunposit.on °° evidence what- 

that ndthetttllefdfn'Tomnf ""I 

Navigation Comnrnv Company, northern agents the Bombay Steam 
the said Port Trust oharelt to perform the said services for which 

against the ev deLe dvenT^,” 

himself a clerk in th«® i the case by the witness Gopal Banuji, 
Companf who "ated ^“PWment of the Bombay Steam Navigation 
bound to [201 sort the ;,ee/ I S°“bay Smarn Navigation Company is 

~ -r‘=K:' silt 

godownr.” ^ saved costs of building 

selves • and V ’ u go^owns to save expense to them- 

Ti.. chittt it;irp,si.s? 

bound to Mnvev land ^ agents at Bombay, were 

(c) trarthe llfaZ Plaintiffs' goods at Bombay station; 

ease, and against law ^ S“®’it is against tbe weight of evidence in the 
fBo, ana against law, equity and good conscience.” 
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The petitioners prayed for an order under s. ^ ^Teardln 

Small Cause Courts Act, 1882. that the said suit might be re 

ro, tb. p.«io™r—Tb. le.,™a Cbi.l 

wrong in his law and appreciation of the facts, and as [ 

come to a wrong decision. That amounts to a failure , , 332 ) 

Counsel argued the various points of law set forth in the p 

^^'^iFARRAN.'x-These are all nice points of law. and it be desir¬ 
able that the opinion of the High Court should 

so, whv did you withdraw your request for a case o be stated . 

rs: ‘rrrl ort“r;io‘S r ... oo. ..»a.a ,.8 .b. 

learned Judge's findings on the facts , and, if we m 

should be bound by the facts as the Judge might state them. 

JUDGMENT. 

Bayley, C. J. (ACTING).-Tbe plaintiffs had a hearing of some length 
before the learned Chief Judge of the Small Cause Court, w^'ch 
this case was admittedly gone into thoroughly and considered. The deci¬ 
sion was given there, and with that decision they express fch®“S^es 
dissatisfied, and come to this Court for a re-hear.ng under s. 38 of the 
Small Causes Court Act. The learned Judge below was willing to state 
a case on the various points of law involved if the plaintiffs desiied it, b 
this the plaintiffs, by their pleader, expressly declined. Mr. Inverarity 
now contends that it was at the plaintiffs’ option whether they should 
take a case under s. G9 of the Act, or apply to this Court, as they have 

done, under s. 38. , . 

Now s. 38 requires that the party asking for a rehearing must make 

out that there has been " a miscarriage of justice ” or other grounds for 

a re-hearing.” Mr. Inverarity’s argument amounts to this, that the Judge 

was wrong in the view he took of the law as anplicable to the facts of the 

case. It is possible that that might prove to be so if the case were 

thoroughly considered, but is that what s. 38 means by a miscariiage or 

failure of justice?’* I do not think it is, and, therefore, in my opinion, 

this application should be refused. 

[22] Farran, J—I concur. The argument of Mr. Inverarity, though 
pressed with much emphasis, has not caused me to be of opinion that there 
has been a miscarriage or failure of justice in this case, or even an error 
in law, nor do I see that there are other good grounds for a ro-haaring. 
Speaking for myself I am inclined to think that a ro-hoaring should not 
be granted under this section when the parties have been contented to 
take the opinion of the Small Cause Court on nice points of law, or on 
delicate questions as to the proper inference to bo drawn from written 
documents and undisputed facts, merely because the High Court may 
incline to entertain, on an ex parte argument, a view different from that 
which the Judge of the Small Cause Court has arrived at. The Legislature 
has not given an appeal from the Small Cause Court to the High Court on 
questions of law, but has provided by s. 69, for parties who prefer to have 
the opinion of the High Court rather than that of the Small Cause Court 
Judge, on such questions, the means of obtaining it. It is difficult to sea how 

14 



IX.] 


MUKUND HAESHET HAEIDAS KHEMJI 17 Bom. 23 


szz t'S Sr .1 rs-'-r" • 

ol i«stioe not in opinion, “,‘,1 u” or f.iln™ Ostamil. 

this question, feelinfh^oiVceirvrrnl^r^^^^ 

fcions 01 law argued ex vartp hAfn^^ is to have nice ques- 

doubt whether the Legislature intendeden.ertaining, as I do. a serious 

Attorneys tor the^iaintB a!,” ."y r"'”*' 

iuossrs. ArcLesir, Eormas]i and Dinsha. 


17 B. 14. 


Telang. 


17 B. 23. 

[23] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt. , Chief Ju stice, and Mr. Justice 

Respondents.* [llth January, 1892.] ’ 

rlqTPT restrain execution-Civil 

258, aTf decree-Civil PrL,:rfcZ7ZT‘lly 

and Mindebted to Haridas. 

other moiety by the widow of Antaji.'^ Haridfa Haridas and for the 

got a decree, which was satisfied. Haridas Mukund and 

biZiilT *h°'’®‘^her objection that she was not^eo ® her bond. 

anS^n ® T® P"''°“®“y, and of its own a^oLd 1 , a fa ® ^ond 

and passed a decree against Mukund and made Mukund a defendant 

decree to Ramchandrl who applmd for exec^l?^‘“‘®- assigned this 

thereupon filed this suit against Haridas and hlukund. Mukund 

execution ofthe said decree fof an in- 

been passed, Haridas bad agreed tbit he '"hich the slid decree had 

and that, if such a decree wlrTnaseed b! ^ decree agaTnst him 

Court rejected the plaint, holding (U tharas 80 ?°^ ^he lower appeal 

the defendant Eamohandra the question In ® Plaintiff Mukund and 

nth c:Lr ‘^^TL^Siarr kp7eti'i‘^^^^^ 

*™. b.i.g p„..af „ j“~; ‘jrSo'w“• •'•■ 1 “ 

»i.o”:i s ;r, r,‘.s ra°.", r 

present suit would not lie. ^ ^ Procedure Code (Aot XIV of 1882) the 

2 dd must be restricted to 

H beinriurr’"'' T ex/cute “tL'decrr"'’ 

“ aatisfaotion ” oTCdeort'! anfwls® tberT"°' ‘he 

the Court. therefore, void without the sanction of 


Second Appeal, No, 819 of 1890 
(1) 11 B. 708. 
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>,.7 fl 244 must havo arisen out 
[24] Held, Ibat ‘be satisfaction contemp by • tbe decree. 

ofUme transaction between the parties, Bubsequ^^^^^ 437 (459); 

rp 6 C.W.N. 796 (798. ; 22 B, 267 (270, ; 22 B. 463 (469, •, (F B.) R., 

5M.L.J. 140 (141).] , . 

T„„ w.. . ..oo.d .PP..1 troP. ti. »< «■ S- 

District Judge of Ratuagiri. or.^! ':;uch were indebted to the 

Mukund and Antaji \ after his death the debt was 

defendant Haridas Khemii. Antaji Antaji’s widow, as 

settled by Haridas on the onos.de and ^ebt a 

guardian of her minor sons, on the ^^dier. moiety a 

Ld W. p....dby Itaid....edH»WP.<lo»;™ 

separate bond was given by Antap s satisfied. He then sued the 

bond, and obtained a decree, w ic i ' ^ competent to give a 

widow on her bond. She “O" -"•^'^Vh^Oourallored this objection, and 
bond binding her sons personally. ^ passed a decree 

of its own accord made Mukund a U,ia"decree to the 

against him and Anta]i s estate. annlied for execution against 

defendant Eacnehandra. and Haridas and Kam- 

Mukund. Mukund thereupon fi Eamchandra from executing 

Chandra praying for an injunction to P Haridas. He alleged that 

the decree against him and for dama es agaii^st Haudas 

rj;X‘.s= r 

ss? 2 p.‘;.p.d .H.. p, d s." 

H.“irp,pi..i.r .pp«...^ ‘o .be 

^'^'"Mahadev Chimnaji Apte, for the appellant.-When we ^ 

anreement uDon which we rely in the execution proceedmgs, the Couit held 
that it would not then take it into consideration. The Court haying taken 

ielief in the execution proceedings. Wc have a right to bring a sopaiate 

suit [23] on the agreement in Question lor tne purpose of lostrain g 

execution of the docree—Dhtironidhur Sen v. .him Bank J). i 
Court can set aside a wrong order passed m the exeoutmn of a decieo 
and pass a fresh one—Hef/it and London Bank v. Melinoth .1. D. 

^provisions of s. 244 of the Civil Procedure Code (Act XIV of 
1882) are not applicable to the present case. That section relates to 
proceedings in execution. But our contention is that the decree of which 
we seek to stop execution, cannot bo executed at all. Sootiou ^44 is 
inapplicable to a case which involves a question as to whether the 
execution of a decree can or cannot be had. Questions like this cannot 
be opened in execution proceedings —S«f?inrfra v. Budan (3). The 
remarks in the judgment in Sakharain v. Govind (4) support our 
contention. Our case is that the effect of the agreement we rely upon is 
to make the decree, so far as we are concerned, a nullity. 

If the Court is against us on this point we contend that the agree¬ 
ment in dispute operates by way of satisfaction of the decree and, 


(1) 4 C. 390. 


(2) 4 I. A. 127. 


(3) 9 M. 80. 
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therefore, our right to bring a suit is not taken away by s. 244 of the Civil 
Procedure Gone Nuho ^isheu ]\IookeT]i v. Debncith Hoy ChowdhTij (1^ ■ 
Nujeem MuUick v. Erfan Mollah (2); Chukroo Smgh v. Jowahir Sivgh{3) ; 
Meer Mahomed v. Khetoo Bebee (4) ; Ishan Ghundar v. Indro Narain (5). 

Ganesh Bamchandra Eriloskar, for the respondents.—The question 
which arises in this case is one which can be determined in the execution 
proceedings, and ought not to be raised in a separate suit. There are 
authorities to show that provisions of law relating to the execution of a 
decree should be construed liberally so as to save litigants from the 
expenses of a separate suit— Oseemun^iissa Kkatoon v. Ameeroonnissa 
Khatoon (6). The appellants have relied upon the remarks in Sakharavi 
y. Govind (7), but that case does not lay down that a separate suit will 
lie. It has [26] been held in several cases that questions relating to the 
fraudulent execution of a decree can be entertained in execution nroceedinga 
Subbaji Rauv, Srinivasa Rate (8); Viraraghava v. Venkatacharyar (9J ; 
Ballodeb Lally. Anadt MohapatturilO) ; Paranjpe v, Kanadelll). The 
words of 8. 244 of the Civil Procedure Code are wide enough to include the 
question whether a decree can be executed or uot~ 3 Iohib 2 dlah v.Imami{l2). 
In support of our argument that the appellants must seek relief in the 
execution proceedings, and not in a separate suit, we rely upon the rulings 
in Woomatara Debia v. Unnopoorna Dassee[lZ)\ Sakharavi v. DamodariU), 
The decision in Param Singh v. Lalji Mai (15) is against us, but it has 
been dissented from by our High Court in Ghenvirappa v. Puttappa (16). 

If the Court be against us on the above points, then we would 

^pport the decree of the lower Court on the ground of res judicata— 
Kalimandal v. Kadarnath (17). 

Lastly we submit that, if the agreement in suit be looked upon as a 
compromise, satisfaction or adjustment of the decree, it cannot be taken 
into consideration without the sanction of the Court under ss. 257A 258 
or 375 of the Civil Procedure Code. 

[Telang, J. But a suit for specific performance can lie under 
s. 375. See Ruttonsey v. Poorihai (18).] 

JUDGMENT. 

The judgment of the Court was delivered by 

Sargent, G.J.—According to the facts found bv the Court, Mukund 
and Antaji were partners in a trade, in respect of which a debt was due to 
the first defendant Haridas. After Antaji died, the debt was settled 
between Haridas on the one side and Mukund and Antaji’s widow, as 
guardian of his minor sons, on the other, by which the balance was fixed 
at 1,100 rupees, and both Mukund and Antaji’s widow passed bonds for 

roai Haridas. Haridas obtained a decree against Mukund on his 

L27j bond, which was satisfied, and he then sued Antaji’s heirs. The 
Court allowed the widow’s objection that she was not competent to give 
a bond binding her sons personally, and of its own accord made Mukund 
a defendant and passed a decree against him and Antaji’s estate. Haridas 
assigned this decree to the second defendant Eamchandra. who apnlied 
for execution against Mukund. The present suit is brought by Mukund 


(1) 22 W.R.C.R. 194. 

(4) 20 W.R.C.R. 150. 

(7) JOB.H.O.R. 361. 

(10) 10 0. 410. 

(13) 11 B.L.R. 158 (P.C). 
(16) 11 B. 708; 


(2) 22 W.R.C.R. 298. 
(5) 9 C. 788. 

(8) 2 M. 264. 

(11) 6 B. 148. 

(14) 9 B. 468. 

(17) 6 C.L.R. 215. 


(3) 19 W.R.C.R. 152 
(6) 20 W.R.C.R. 162. 
(9) 5 M. 217. 

(12) 9 A. 229. 

(15) 1 A. 403. 

(18) 7 B.304. 
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to restrain the second defendant from ® g^eed with him that he 

during the pendency of the anove s ti.g event of its being passed 

would not get a decree against him and also claims damages 

against him, he would not execute it. The plaint 

from the first defendant Haridas. notion as prayed for. and 

The Subordinate Judge granted an J . jg should recover from 

ordered that, in the event of execution the P a.ntiff ^sho,^^ 

the defendants the amount realized ^njer 1 ^ plaint, on the 

cent, per mensem. The lower between plaintiff and 

ground that the a.uestion in iss , ■ the above suit, and that 

second defendant was miurficafa by tbe^dec The Court 

there was no cause of action foi ohcnvirappa-■ FiUtavpaM- 1“ 

relied on the judgment of West, J- execution of an ex parte decree 

that case the plaintiff sought o to which he said he had 

for possession passed o° a “iee oxnresslv engaged after the convey- 

submitted, because the defendant ha s y § Justice 

ance that plaintiffs possession ought to have been pleaded 

West considered that the be made the basis of a 

against the “th™agr°emo^ut^*betw°een the parties was directly 

separate suit. 7®*® ‘° .^ssion which the defendant obtained 

at variance with the decree P pleaded in that suit, 

in ‘hef^ocer ^it, and of com gbt^ not execute the decree against 

Whilst here the defendant says . Antaii’’ and the agreement, 

you. I Will get the decree being passed, and is 

only intended to P^-®-®°^ le ca e on the ground of res 

District Judge was wrong in disposing of the case on r „ 

It was also contended for the respondents that Urn matter was 

» r,la .c i..l«a. .a 

S decl It was said indeed that the agreement raised a question as 
to the “ satisfaction ” of the decree, but the satisfaction contemplated by 
s. 244 must have arisen out of some transaction between the parties 

subsec|U0nb to the decree. 

We must, therefore, reverse the decree of the Court below dismissing 
the plaint as against the second defendant, and remand the case for a 
decision on the merits as against the second defendant. Tno plaintitl not 
having taken any objection by his second appeal against the part ot the 
decree of the Court below dismissing plaintiff’s claim for damages against 
defendant No. 1, the decree will of course stand as regards that claim. 

Costs of this appeal to abide the result. 

Decree reversed. 


(1) 11 B. 703 (722). 


(2) 10 B.II.C. U. 3G1. 
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[29] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justice Birdtoood. 


Eamkrishna Moreshwar and others [Original Plaintiffs). Appellants 
V. Ramabai and another {Original Defendants), Respondents."' 

tilth January, 1892.] 

parties-Application to join necessary parties refused 
^tn i »«s<a«ce—Appea;—.4ppiicario« granted by Court of appeal—Order 

to add parties operating nuno pro tnoc-Delay the act of the Court- LZitation 

The plaintiffs as sharers in certain rent alleged to be due by the defendants 
sued to recover the.r share. The defendants contended that all the co sharers 
were necessary parties. At the hearing on the 24th January. 1889 the p'aintiffs’ 

00 -plaintiffs, and to be allowed tfadopt wrat the 

plaintiffs had dona in the suit. The application was rejected, and tL suit was 

hi On appeal, the District Court in July IsqS 

holding th^at the lower Court ought to have joined the co-sharers passed a^n oS 

making them co-plaintiffs, and then confirmed the lower Court’s decree on the 

fnHwa were made pSiff" III 

suit was barred by limitation. On appeal to the High Court, ^ 

JuW'l89oTuowinn’’tir'®’ Oot-'t of the 3rd 

24 h Januarv 1889 hnt hf/ °° the 

^ ^ °®®“ reiused by the Court of first instance should 

be treated as operating nunc pro tunc, and that the oo eharers should be regarded 
as having been made parties to the suit wheu their applieatiorwarmade The 

from ir" ‘be Court, and the plaintiffs should not suffer 

CR., 39 B. 807 (809); 127 P.R. 1906 = 10 P.W.R. 1907.] 

M decision of Khan Bahadur 

Subordinate Judge of Ratnagiri with appellate 

|JLi W OF S* 

The plamtififs, Eamkrishna Moreshwar Kanvinde and others as 

*“'■®“‘^ef0°‘3ants for a certain thikan, sued’the 
defendants to recover the said share. 

Defenoant No. 1, Ramabai, did not appear. 

to ns V Eamchandra Thakur, admitted his liability 

Sat th Kanvinde sharers, but contended 

mLStXable “ ““-sharers were not joined, the suit was not 

[30] At the hearing of the suit in January, 1889. the nlaintiffs’ co- 

thtSnSlio K ^ instance rejected 

mirthl disinissed the suit for want of parties. In his judg- 

m®nt the Subordinate Judge made the following remarks 

Into application for the joinder of parties has been made at a very 

legavds a naSof fh' to involve a question of limitation as 

Z dutv S ih« P f ® ‘^^® P’^°P®‘’ it became 

the duty of the Court to reluctantly reject the application." 

the nlahiHffl"'''^® appealed to the District Court, which having held that 
pphcation, passed an order for their joinder, and confirmed the Subordinate 
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,T„ag.'s a.c,e,. » erou„d th.. .t lb. lb. . 0 -sb.r.r. w.i:. ioi.ed 

“ Tit.f.*b.‘oUb“ SSS: Co». tb. IP «■» 

£".r:b.r“^ '“btrr^r -”i-“ “/r» t stl 

all, wa contend that there was no [ statement, objoctei to the 

Defendant No. 2 had, no aoubt, in his v.itten stacemen j 

maintenance of the suit on account and afore "he 

raised on that point in ‘h® Coirr of^first ^ 

SmlfarsLa "{l)®"“Next we contend that, 

^ "i^sr ‘5- rstz S"S HH 

when it was made, our claim would not have been time-barred. Uui 
application was made in time, but the Court delayed the consideration of 
th^ matter, and [31] when it came to the conclusion that tno application 
should be granted, our suit was time-barred. We, thei-efore, submit that 
the order of the Court allowing the application should be treated as made 
nunc pro tunc. The Court ought to have joined the co-sharers as ^parties 
at the time when we made the application. The delay on the paro of the 
Court should not be allowed to prejudice our interest. We could do 
nothing more than make the application. The joinder of a party is the 
act of the Court for which a party cannot be held responsib e. ihe 
application being made in time, we submit that the co-sharers should be 

considored to have been joined in time also. 

Gancsh Krishna Desha^nukha, for the respondents.—-In the first place, 

we do not admit that the application was made within time. 

[Sargent, C.J.—But the Court seems to have assumed 
was made in time.] 

According to the deposition of the plaintiff, the whole claim was 
barred when the application for joinder was made. One of the reasons 
given for the rejection of the application is that it was made at a very 
late stage of the suit,—that is, five days before judgment. Moreover, 
the application was not made by the original plaintiffs ; it was made by 
the co-sharers themselves, and when the Court rejected it, the plaintiffs 
ought to have presented another application to bring their co-sharers on 
the record. We, therefore, submit that there was no proper application 
for joinder. It seems, as remarked by the District Judge in appeal, that 
the original plaintiffs acquiesced in the application, because it was their 
own pleader who made the application after receiving a vakalatnama from 
the co-sharers. 

With respect to the point of limitation, wo contend that the 

co-sharers cannot be considered to have been parties to the suit prior to 

their joinder ; and, as they were joined after the statutory period for the 

suit had expired, the suit was time-barred. 

There was no waiver of the objection as to want of parties. It is 

% 

true that in the Court of first instance there was no distinct issue raised 
on the point; still the objection was taken in our [32] written statement, 
and the judgment of that Court shows that there was argument on the 
point. 


that it 


» . 




(1) P. J. 1887, p. 6. 
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JUDGMENT. 

p.RGENT, C.J.—The lower appeal Court has held that the plaint 
was barred because the co-sharers in the rent were not made narties until 
they were made so by its decree on the 3rd July, 1890. But we think 
that, as the co-sharers made their application during the hearing of the 
suit, as far back as 24th January, 1889, to be allowed to adopt what the 
plaintiff had done, and to be made co-plaintilfs, its order allowing the 
application, which had been refused by the Court of first instance, should 
be treated as operating nanc pro tunc, and that the other sharers should 
be legarded as having been made parties to the suit when that application 
was made. Tbe delay between 24th January, 1889, when the application 
was made and the decision of the Court of appeal, was attributable to 

the act of the Court and the appellants should, therefore, not suffer from 
It iBroom s Legal Maxims, 6th ed., page 117). 

o f must, therefore, reverse the decree and send back the case for 
theTesultremarks. Costs to abide 


Decree reversed. 


17 B. 32. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justice Birdioood. 


SiDU {Plaintiff) V. Bali and others {Defendants)* 

[12th January, 1892.] 

-^orlgagor-Set c(f against the 
ProTZe Code (ITxivTmZ due^^o^rnortgagor-Liamu, of mortgagee-Civil 

him payable to 

amount of f'"’ mortgage .lebt payable by him. If the 

t^obfain mortgage debt, the mortgagor is entitled 

rn^Tg:;. '’a.anco 

[R., 16 C.P.L.R. 73 (74).] 

qnK a reference made by Rao Saheb Ananfc Gopal Bhave, 

S Joidinate Judge of Ebatav in the Satara District, under s. 617 of the 

The facts which gave rise to the reference were as follows:- 

oertain obtained a decree for redemption of 

Sin 20 to the defendant Bali 

Hmo months, paid the said amount into Court within the appointed 
, and recovered possession of the property through Court. Before 
the amount was paid to the defendant, the original decree was reversed by 

the n, "'r ^ consequently on the application of the defendant 

the property was delivered back into his possession, and the redemntion 

tbrnL^n Plamtifif into Court was returned to him. Subsequently 

of tS ® ^'^stored that 

ot the Court of first instance, and ordered the defendant to pay costs 
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throughout. Aftersixmonths from the tL 

decree, in which he sought to set °« him by the 

from him against the amoun^b of ” hv attachment of the moveable 

defendant, and to recover the balan y j p{ mortgaged 

property of the defendant, and also to recovei possession o 

Subordinate Judge entertained doubt on the following questions. 

which he submitted for oousideration ; payable under tbe 

(1) Whether the amount oi redemption ^ J . 

decree by the plaintiff to the defendant can be set off a„ains 

of costs awarded to the former against the latter . foreclosed by 

“ (2) Whether tbe plaintiff’s right of reoemption 
reason of his having failed either to pay into Court the amount of lede p 

oTmoly or to obtain an order for setting off the said sum against the 
amount of costs due to him from the defendant, and ^or comPe Img h m 

to enter satisfaction upon tbe decree within tbe afoiesaid peuod of six 

“ (3) If the plaintiff’s right to redeem is found to be foreclosed, 
can he still enforce tbe order of costs against the defendant. oi in other 

^ords, will it survive ?” . o a • i fL« 

The Subordinate Judge's opinion on tbe first two points was in . e 

affirmative, and he expressed no opinion on the third. 

Further on in the reference the following question was framed for 

b * * * 

“ Whether it was not necessary for the plaintiff to apply to the Court, 
within the period of six months granted to him by the decree for payment 
of the mortgage amount, for an order allowing the set-off and declaring 
him to be entitled to recover possession of the mortgaged property “O™ 
the defendant at any time of course within the prescribed period of 

limitation ? _ _ . 

On the above question the opinion of the Subordinate Judge was in 

the affirmative. 

There was no appearance for the parties in the High Court. 


JUDGMENT. 

Sargent, C.J.—Wo think that s. 221 of the Civil Procedure Code- 
(XIV of 1882) is applicable to a case of this description, and we agree 
with the decision of tbe Calcutta High Court in Brijnaih Bass v. Juggcr- 
nai/i Dass (1), that the mortgagor is entitled to set off or deduct the 
amount of the costs payable to him under the decree against or from the 
mortgage debt payable by him. If that be so, and if tho costs, as in this 
case, are of larger amount than the mortgage debt, tbe mortgagor is 
entitled to obtain possession at once of the mortgage property and to 
recover the balance of the costs against tbe defendant. 


Order accordingly. 


(1) 4 0, 742. 

22 



IX.] 


K. ALA CHELA V, SHA OGHADBHAI THAKARSHI 17 Bom. 36 


17 B. 3S. 

[35] APPELLATE CIVIL. 

Before Sir Charles Sargent, EL, Chief Justice, and 

Mr. Justice Telang, 


Kachar Ala ChEi.a {Original Defendant and Opponent), Appellant v, 
SHA Oghadbhai Thakaeshi {Original Plaintiff and Claimant), 
Respondent, and Sha OghaDBHAI Thakarshi {Original Plaintiff and 
Claimant), Appellant v. Kachar Ala Chela, [Original Defendant 
and Opponent), Respondent^ [iSfch January, 1892.j 

Becree—Execuiton of decree—Mesne profits, ascertainment of—Duty of the Court- 
Deductions claimed —Rea judicata. " ^ 


\\ here a decree awarded mesne prefits of the lands claimed in the suit, and 

the Court declmed, in execution of the decree, to investigate questions relating to 

deductions claimed by the defendant, on the ground that to do so would be “ to 

go behind the decree, and that it was not competent to the Court to do that in 
execuciDg ihe decree. 


only be ascertained after making deductions 
from the gross earnings .or all such payments made by the defendant a<^ the 
plaintiff would have been hound to make if he had been in possession. It was 

executing the decree to inquire into the payments 

determine tbe question, 

whether, as alleged by the plaintiff, the lands forming the subject-matter of the 
suit were rent free. 


awarded a particular sum as annual mesne profits without 
° ‘■‘>8 details thereof, and it having, therefore, 

oIidTed f that the right to a particular deduction therefrom 

Claimed by the defendant was adjudicated on by the Court, 

paSottV;th"%e7endanr'“ question as to the 


These were cross-appeals from an order passed by E. M. H. Fulton, 
Uistrict Judge of Ahmedabad, in execution of a decree. 

The facts of the case were as follows :— 

The plaintiff Sha Oghadbhai Thakarshi, brought a suit in the District 
L.ourt at Ahmedabad to recover possession of 423 acres and 15 gunthas 
ofland situate at the village of little Matra, in the Dhandhuka Taluka, 

alleging that he had purchased the land in execution of a decree against 

^iga Uga and Hatia Giga and had obtained possession, but was forcibly 
dispossessed by the defendant. The plaintiff also sought to recover 
xts. as mesne profits for three years preceding the suit. 

1 , P^P^Defendant, Kachar Ala Chela, Chief of Jasdan. denied that he 

had forcibly dispossessed the plaintiff, and alleged that the land did not 

belong to the plaintiff, or to Giga Uga or to Hatia Giga, and that they 
never had possession. 

1 • Judge (J. W. Walker) passed a decree directing the 

piaintifi to recover possession of a portion of tbe land claimed by him, 

and also to recover Rs. 2,100 as mesne profits for tbe three years preced¬ 
ing the suit, with mesne profits from the institution of the suit to the 

time of obtaining possession. The rest of the plaintiff’s claim was 
rejected. 

fK decree of the District Court the defendant appealed to 

me High Court, and the plaintiff presented cross-objections under s. 561 


• Ctos3 Appeals Nos. 23 and 79 of 1891. 
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of the Civil Procedure Code (Act XIV of 1882). The High Court con 

firmed the decree (IJ. . ^ . .-cc 

After the confirmation of the decree by the High Gour^ the plaintifl 

applied in execution for the recovery of mesne profits. The defendant 

claimed certain deductions and produced a document wh'ch he contended 

showed that be was entitled to make these deductions. The JJisurict 

Judge refused to allow any deductions, on tae ground that to do so would 

be to go behind the decree, which made no provision for any allowances to 

the defendant. In making his order he said : — 

“ I must reject this document as irrelevant to the present inquiry. 
We cannot go behind the decree. Mr. Verajrai (defendant s pleader) 
argues that, according to the terms of Ex. 148, Hatia Giga was not 
entitled to the santi veto and kkarajai leviable on a portion of the land in 
dispute. He contends, therefore, that, as the plaintiff s title is derived 
from Hatia Giga, he cannot recover this vero and kharcijat, for which 
allowance must be made to the defendant in the computation of mesne 


profits. The answer to this argument is that the decree finally determines 
the rights of the parties, and it awards the land to the plaintiff without any 
reservation on account of veto and kharajat. If there was any mistake in 
the decree, the proper steps should have been taken to get it amended. In 
[373 execution no evidence, therefore, can be received to show that the 
defendant is entitled to allowance for vero and kharajat. 

“ Similarly no deduction can be made on account of the proportion of 
Government assessment, which, it is argued, ought to fall on the plaintiff‘’s 
land. Mr. Narbberam (plaintiff’s pleader) contends that, owing to certain 
circumstances, the plaintiff’s predecessor was entitled to hold his land free 
of contribution for Government assessment, but that is a question into 
which I cannot enter without going bohind the decree. The;a7?ia of the 
village is paid in a lump by the defendant, and, if he was entitled to recover 
contribution from the plaintiff, he should have taken steps to gee the right 
expressly declared by the decree. Instead of this, when the plaintiff in bis 
plaint specified the mesne profits, the defendant does nob seem, in his 
written abatement, to have asked to set off any portion of the jama. He 
denied the plaintiff's claim in toto, bub did not specially plead for reduc¬ 
tion of mesne profits on account of assessment. Consequently, when the 
judgment was written, no allowance seems to have been made for assess¬ 
ment. Under these circumstances no allowance can now be made in 
execution. 

Similarly with regard to local funds. As the decree does not entitle 
the defeudanb bo contribution for the cess that may bo levied Iroui him 
by Government, no allowance can be made in execution. Wliethor by 
representing the matter properly the defendant can obtain a reduction of 
local-fund cess with which he is charged under s, 7 of Bombay Act III of 
1869, is a question which I need not discuss ; but, in any case, there 
seems no doubt that under Mr. Walker’s decree ho is not entitled bo 


credit from the plaintiff for any payments which he may have made.'* 
The final order passed by the District Judge ran thus :— 


Mr Walker fixed the mesne profits at Rs. 700 per annum for the 
years prior bo the suit and his decision was confirmed on appeal. 1 think 
the same sum may now he fixed. I, therefore, direct that for the 
iSamvat) years 1941, 1942, 1943, 1944 and 1945. the plaintiff do recover 
mesne profits at the rate of Rs. 700 per annum, i.c., Rs. 3,500 in all.'^ * *** 


(1) See P.J. 1889, p. 2‘i2. 
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cross^a^ealf Nos.'23 'and 

Latham (Advocate-General with F R Vicaii u u t- 7 

Jagayinatk Kirtikar), for Gioa tt«« P.flii ^ ^ 

respondent in appeal No 7^- Thfl 1 appeal No. 23 and 

sri: r£^£rHr~ r-- 

possession, he would have been liahlo fn n bad been in 

We have paid these during f-hp * a assessment. 

in Oghadbbai. respondent 

appelE ti raise in the r“‘■”“ No. 7g ;-To allow the 

assessment and the local oes^ 1 .'^'^®®*''°°® about the 

go behind the decree THa^b’ kharajat, would bo to 

ludgment, or they weTe not nTalsTtheT^ 

against the appellant If not ho a .'decree decided the questions 

a final and c^o^l^te adindtuL^Ttl^'^lL'^^ 

cannot be varied in execution Tn of the parties, and it 

o.«« h.s .0 .b.„ i:, s” 

JUDGMENT. 

tcaUess "paid bfZ «nrr"“‘Government assessment and 

QuLTom’ wo^uM ^b^ f h^'^d " toInvL^tigaSThese 

!S#i W=?S/~£'i=£ 

S-SSSS 

for thS prrposition Put' r^i authorities 

relied on hv^ro a,?’ ^ ‘ reference may be made to those which were 
relied on by the Advocate General. See Mayne on Damages 4 th Td 

3e“rt‘„ rcot”'*'- “c™-; 

alleged he had mad^L ThTs paymenfcs which the defendant 

whether as alle^red hv fh i ^ i ^ determine the question 

of the suit were rett free ^ subject-matter 

mentt'irctnnot^S: s°aM 'thTtSaf P^^' 

defendant’s case on rhaf ^ ^®‘®rmined by the decree. The 

the suit as a suit in o 1 pai'^°*°i j ^ff°rded no proper defence to 
profits also made in \ho™nf*' '''®'® “ Player for mesne 

the annual mesL Ss If ^y the Court as 

of the Court and iH thelAf ® ®®'’ judgment 

t. and It is. therefore, impossible to say that the right to this 
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particular deduction claimed by the ; exparte 

Court. In a very recent case of I<!. « ana J p^y. 

Ador (1) the debtors, who q^I "““by him, presented a bankruptcy 

ment with interest of a sum of £1,000 Y ultimately a scheme 

petition on which a receiving order was "“^^Ceurt. * 

of arrangement with the creditors ^"fj^me for €1 000 principal and 
* * Ador tendered a proof under ‘h® The trustee 

£11-16-8 interest down to the dac^ of the receiving allowed 

under the scheme rejected the proof debtors had not guaranteed 

it for the principal only, on the ground that ^ reieLon On 

tte .f ini™.. 

Ltr^roi.rp?ot;u'’L^“;: p.vf «b. o.i»- 

matter of the claim for interest was res jud cata /.k* anneUant’s 
trustee’s rejection of the proof for € 11 - 16-8 interest ^ 

omission to appeal against the rejection wit in e interest as 

Lindley, L. J., having held that the guarantee extended \^® 
well as the principal, proceeded to say : It was contended that an order 
had been alreadv made, which was inconsistent with this vie^, aod tha 
that order not having been appealed from, it was not competent to the 

apnellant to contend that the interest was guaranteed The order in ques¬ 
tion, however, related only to a sum of £11-16-8 for interest up to the date 
of the receivingordenand the appellant iscontent to have that sum lejected. 
The point now before the Court is a totally different one, and ought to be 
decided upon its merits, although that coutse unquestionably 
necessary to reconsider the construction of the letter in question. In the 
present case there is even less ground than there was in L.vparte 
applying the rule of res pidicata, because there is not here any evidence to 
show that the question as to the payments in question was in truth 
adjudicated on by Mr. Walker. And there is, of course, no attempt now on 
the part of the defendant to get rid of the order to pay Rs. 700 per annum 
as mesne profits for the period to which Mr. Walkers order in terms 

applies. 

The order of the Court below must, therefore, be reversed, and the 
matter remitted for the mesne profits to be ascertained according to the 
principles now laid down. In the view, which we have taken, wo have 
nob considered it necessary to hear any argument with respect to the other 
objections of the appellant to the order of the Court below. Bub the 
parties agreeing to this course, we direct that the Courc below should take 
an account of the mesne profits for the years 1940 and 1946 in the pre¬ 
sent proceeding, and that interest should be allowed to the plaintiff on the 
amount of mesne profits which the Court may award. Costs including the 
costs in this Court to be dealt with by the Court below. 

Order reversed. 


(1) (1891) 2 Q. B. 674 (578). 
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V. HAEI ATHAVLE v. GOVIND VASUDEO THOSAR 17 Bo 


42 


17 B. 41. 


[^1 ] appellate civil. 


Before Sir Charles Sargent, Kt., Chref Ju stice, and Mr. JusUce Birdwocd. 

GOVIND 

VASUDEO Thosae (Or.g.naZ Defendant), Besponient.* 

I21sfc January, 1892 j 

date of the'jnstitutio™of'tbo*su!rZntn ^ ‘'"'‘'“t interest from the 

as future mesne profi“ 3 °nnr ftTnsame footing 
of 1870). e- 7 of rhe Court Pees Act (VII 

The facts of the case were as follows ;_ 

Mah^eo ^'**'*^t* Afchavle, constituted attorney of one Hari 

on'atortgSr'^ulTa^ °d 457 8 0 due 

pfe.a“V.v“et°o;S ’ct "“-‘S* "'5 

for by the pEiff ^ given credit 

The Subordinate Judge found the payment of Rq fi 7 « n j 

r..*s:i s: S!;r'» '»-"“•i 

o. .S sShr:',iVr.f.a stt “r“ .rar^rt ““ 

»u.a 

Iha oSo?7lt HtiJ’ootT'“ 

for iiifaTor »' <='*» 

in tS fcaEcE^krill^L^Tevtd 

argued that th' . °*'i^er f^and he considered that it might fairly be 

Kf, “iVfhe r‘ ':L“'“ of th. .PWl, S lL5 

of plaint has been nw and some interest up to date 

of the origbal that 

inasmuch ^’209 of the Civil Procedure Code, 

the principal. eoomes one for interest separately from that for 

^^T^re^was no appearance for the parties in the High Court. 
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• Civil Reference No. 18 of 1891. 
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OPINION. 

Sargent C J —We think that no additional stamp be 

required on account of the claim for interest from institution of 
untd payment. It stands on the same footing as 

which in Eamkrishna v. Bhimahai (1) were held not to fall under s. f 
the Court Fees Act. 






17 B. 42. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, 

and Mr, Justice Birdicood. 


Damodab Gopal Dikshit (Orioinal Defendant), Appellant v. 

TAMAN Balkrishna Kakve and^ OTHERS {Original 1 laintijfs), 

BespondentsJ [28th January, 1892.] 

Small Came Court—Brovvicial Small Cause Courts Act {IX 0 / 1887), sc7i. H, c/.s-. (4) 
and (31); s- 23, cl. {\)— Jurisdiction—Suit to recover share of profits of tnayn villages 
—Money had and received for plaintiffs' use- 

In a suit for the recovery of a certain share in the profits of tHum villages, of 

which the defendant was the manager, the only relief olKimed by the plaintiffe 

being payment of money, namely Rs. 130. 

Held, that the suit was for money had and received for plaintiffs' use, and was 
cognizable by the Court of Sneall Causes. It did not fall under cl. (4) of soh. II 
of the Provincial Small Cause Courts Act (IX of 1887), as it was not [43] a suit 
for the possession of immoveable property, or for recovery of an interest in such 
a property. If the plaintiffs had alleged that the defendant bad " wrongfully 
received ” the plaintiffs’ share of profits, then the suit would have fallen under 
cl. (31), sch. II of the Act. 

£F., 23 A. 437 (438) = 21 A-W.N. 12R ; 32 B. 5G0 (562) = 10 Bom.E.R. 733 ; 34 B. 171 = 
11 Bom.L.R. 1330 = 4 Ind. Cas. 830 ; 9 Bom.L-R. 207.N : Appr., 21 B. 248 (250); 
R., 35 M. 726=11 Ind. Cas. 31 = 21 M.L J. 442 = (1911) 2 M.W.N. 189 ; 16 Ind. 
Cas. 868 = 6 S L R. 85 ; 1 L.H.R. 335 (336) ; 14 lil.L J. 39G (400) . 18 M.L.J. 88 
(89); 2 O.C. 276 (279) ; 13 P.R. 1901 = 137 P.L.R. 1901; 93 P.L.R. 1904 : Expl., 
25 B. 85 (89).] 

This was an appeal against an order of remand passed by A. D. Pollen, 
District Judge of Poona. 

Suit to recover a share of the profits of main villages. 

The plaintiffs, Chintaman Balkrishna Karve and others, stated that 
the two villages in dispute belonged to the families of the parties as inani ; 
that the plaintiffs had one-fifteenth share therein ; that the defendant^ 
Damodar Gopal Dikshit, had the management thereof, and that they 
claimed to recover Ks. 130 from the defendant as their share of the 
profits for three years. 

The defendant, Damodar Gopal Dikshit, resisted the suit on the 
ground that it was time-barred ; that Vishnu Dikshit, whose heirs the 
plaintiffs claim to be, had no share in the property in dispute ; and that 
the Court had no jurisdiction to entertain the suit. 

The Subordinate Judge (Rao Saheb Vaman M. Bodas), in whose 
Court the suit was originally instituted, held that it was within the 

• Appeal No. 25 of 1691. 

(1) P. J. 1890, p. 364. 
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it tor 

The plaintiffs appealed to the District Court, which held that thA 
3unsdic jon of the Small Cause Court was barred by sr il. arts (4) and 

the J^'^ovineial Small Causa Courts Act (IX of 1887), and reversed 

the decree, and remanded the suit for trial on the merits 

Court®^'“'^ remand, the defendant appealed to the High 

Balkrishna Narayan Bhajekar, for the appellant.—The suit relates to 

DistdcrjuLe ‘be only prayer of the plaint. The 

Uistuct Judge was wrong m holding that in the present suit the resDond 

ents wanted to establish their right to the income of the property In the 

plaint they asked for Es. 130 on account of their share in the inLme and 

nothing more ; ana that being so, the case falls within the cognizance of 

the Court of Stna 1 Causes at Poona. The plaintiffs [44] did not seek to 

recover, or establish, their right to anv imlveable property over which 
the Small Cause Oourb has no jurisdiction. 

[BirdwOOD, J.-, referred to Gjilam Nabi v. Shahabudin (1) J 
Gan^aram"i ^.: so also the ruling in Krishnan v. 

taken^hwf respondents.-The view 

have .oL fif! ^ plaint that we 

lant denies our right to a share in the property. The pleadings in the cLe 
eieiore, raise a question of title, which the Small Cause Court has no 

sc^n orth° .• p (irand (31) of 

of opinion that the claim related to an interest in immoveablf 

JUDGMENT. 

aU recover their one-fifteenth 

defendant as the representative of the eldest branch of the familv of 

bordinate Judge dismissed the claim, as ha was of opinion thst the suit 

and Rf ® A bas. however, held that the case falls under els. 4 

the .i • '"■ ‘berefore. excepted from 

for trKv^“L°8\ T*" ^ remanded the case 

decision are unable to concur in this 

a suit fL fh« ^ 1887, as it is not 

iey If S ^^be payment of 

havT in ® Pl^>“‘>ffs’ share of profits, then, no doubt, the suit would 
have fallen under cl. 31 of the sch. II. But the [45] plaintiffs’ 

the Profit’" T^ ®/'-®^®“8ant rightfully received, but wrongfully retained, 

Ganaamwfan if “ ■? f application (of. Krishnaji v. 

Causes VthL brought, is cognizable by a Court of Small 

— ' plaint IS DOW proceeded with in such a Court, and the 


(1) P. J. 1885, p. 14. 


(2) P. J, 1990, p. 255. 
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Jan. 28. 
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Civil. 
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defendant denies the plaintiffs’ title, it would be open to the Court to act 
under s. 23, cl. (1) of Act IX of 1887. . n i- i a' t- mo*- fhn 

We reverse the order of the lower appellate Court and direct that the 
plaint be returned to the plaintiffs for presentation in the Court of Small 
Causes. The parties to pay their own costs of this appeal. Othei co:,t5 

to be costs in the cause. 

Order reversed. 


17 B. 45. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdioood. 

Motilal Prannath and others {Original Defendants), Appellants v, 
Eai Kashi, widow op Gopal Prannath (Original Plaintiff), 
Respondent."^ [1st February, 1892.] 

Sindu law—Maintenance — Widow's maintenance — Withholding of maintenance 
Demand and refusal—Arrears of maintenance — Limitation—Decree ■providing for 
reduction of maintenance in event of altered circumstances of persons paying it- 

K., a Hindu widow, sued the undivided brothers of her deceased husband for 
maintenance. She also claimed arrears of maintenance for six years prior to the 
institution of the suit. The Court of hrst instance passed a decree in her favour 
awarding her maintenance at the rate of Rs. 52 a year during her lifetime, but 
“subject to variation according to the change in defendants’circumstances for 
the worse.” The Court also awarded her arrears of mainteoance lor throe years 
only (not six as claimed) on the ground that she was only twenty years old. and 
had always lived with her father and been maintained by him, and that a formal 
demand had only been made on the defendants three years previously. On 
appeal, the District Court increased the rate of maintenance to Rs. 65 per annum, 
and awarded the plaintiff arrears for six years, holding that the fact of the 
demand having been made only three years before suit did not prevent her from 
recovering arrears for six years. 

Held by the High Court that although the withholding of maintenance, which 
constituted the cause of action, might be proved otherwise than by a demand and 
refusal, yet in this case it had not been shown that there were any oircumstanoes 
[46] which would amount to a refusal of maintenance. The deoroo of the lower 
appeal Court was, therefore, confirmed, except so far as it gave the plaintiff 
arrears of maintenance for six years, whioh period was altered to three years. 
The clause as to the reduction of maintenance in the event of altered oiroums* 
tances was also struck out. 

[R., 24 B. 386 (392); 13 C.P.L.R. 156 (157); 16 0.P.L.R. 30 (32) ; Cons., 24 M. 147 
(155) (P.C.) = 2 Bom.L.R. 945 = 5 C.W.N. 74 = 27 I. A. 151 = 10 M.L.J. 294 = 7 
Sar.P.C.J. 761.] 

This was a second appeal from the decision of E. H. Moscardi, 
Acting Assistant Judge with full powers, of Broach. 

Suit to recover maintenance. 

The plaintiff, Bai Kashi, widow of one Gopal Prannath, who died a 
minor, sought to recover from the defendants, who were the undivided 
brothers of the deceased, arrears of maintenance for six years prior to 
the institution of the suit, and also for an order directing that tho 
defendants should continue to pay her maintenance annually in future, 
and that, in default, she should recover it from their property. 

The defendants, Motilal, Lallubbai and Ranchhod Prannath, urged 
(inter alia) that the plaintiff was unchaste; that she had from the 


Second Appeal No. 10 of 1891. 
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17 Bom. 48 


time of her husband’s death lived with her (afcuer andthaf fi, f 

she was not entitled to recover maintenaL ’ 

Subordinate Judge (Rao Saheb Gulabdas Laldas) found that 

e allegation as to the plaintifif’s unchastitv was not proved and that 

she was entitled to recover future maintenance and arrears thereo 
ofZr L the following 

Rs I'lJfrom the defendants 

un.l 3 ^the ..od 

L “ i err rr-Sif 

circumstances for the worse, on the 16th August every vLr from the year 

that, in default of the defendants naying the same \ha 
plaintiff may, recover the same from the family propeity of the defeS- 

The reasons assigned by the Subordinate Judge for awarding arrears 
lor three years only were as follows • i-mug arrears 

There is no objection to their award for a longer nerind nn fiio 
ground of limitation, but the plaintiff is only twenty years [47] old She 

Ss o?['b, lor bar food a,a kapi. Aoaordiog lo (hi 

reside permanently with her husband before the age of sixLn UnS 

then she is simply a visitor at her husband’s house and is fh^r^fA o 
generally maintained by the narents. Though as a rule of TTi ^ ’ 
law the female is entitled to be maintained by her husband anT his 

she is maintained by them after sixteen years ofa^^e ^ 

pot lo no onpobso,. .nd b.i to oonti.nt ToTobfi fto .l,d 

Eibrtiro”f‘ 

y 8 0 should not get a lump sum as arrears for a longer period ” 
to the ’i'"®Subordinate Judge both the parties appealed 

oug^hf awarded by the Subordinate Judge was lower than^it 

of m!inf plaintiff had demanded arrears 

still that T ^ for three years prior to the institution of the suit 

fnti,f« I! ■ P ^ increasing the rate of the arrears as well as 

six years^’ awarding the arrears of 

ent pJ^sentedZf!® High Court, and the plaintiff respond- 

(Aot XIV of 1882) ° under s. 561 of the Civil Procedure Code 

the re^iondetfhfgZr'"^^ Taleyarkhan, for the appellants :-Though 
during the thf^ ^ ^ claimed arrears of six years in hernlaint, still it was 

for maiff ^ institution of the suit that a demand 

Court wanZ"^”^ ••'^orefore, contend that the lower 
awarded arrarfof“thm‘“® Subordinate Judge 

for his doing so ZZl’ reasons 

g o. In L48] order that a Hindu widow may be entitled to 
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1892 maintenance, there must be eitbhr a demand, or an improper withholding 

Feb. 1. of maintenance from her— Warai/arirao V. Ramabai (1) ; Chanbasapa . 

- Cholau-a (2). The demand was made only three years prior to the institu- 

Appel- tion of the suit, and no improper withholding on our part ha,s been proved. 

LATE Chnnanlal Earilal Shetakad. for the respondent irrespective of 

Civil any demand or refusal, a Hindu widow is by law entitled to arrears o 

- maintenance for six years, which is the period allowed by the Statute of 

17 B. 45. Ljjjjjtation (Act XV of 1877)— Jii’i v. Ramji (3). The lower Courts have 

not gone into the question as to whether there was any demand and with¬ 
holding. and we submit that it is not necessary in every case to prove any 

such demand and witliholdinR. • • / • fu 

The lower Courts have not conformed to the oracbice in framing the 

decree. The clause in the decree as to the reduction of the maintenance, 
in tbe event of the appellants’ circumstances becoming unfavourable, 

should be left out. 

JUDGMENT. 

Sargent, C. J. —The decision of tbe Privy Council in No.T(iyci7irao 
V. Ramahai (1) shows that a withholding of maintenance, which 
constitutes the cause of action, be proved otherwise than by a 

demand or refusal. But tbe District Judge, in amending the finding of tbe 
Subordinate Judge which limited the arrears to three years, has not 
found that there were any.circumstances which would amount to a refusal 
of maintenance as explained in the above decree. We must, therefore, 
confirm the decree, except so far as it gives tbe plaintiff arrears of 
maintenance for six years, which period must be altered to three years. 
It is not usual to reserve, in express terms in a decree for maintenance, 
the right of the parties paying the nfiaintenance to ask for a reduction in 
the amount in the event of altered circumstances. Those words should^ 
therefore, we think, be omitted from the decree. Parties to pay their own 
costa of this appeal. ^ 

Decree varied. 


17 B. 49. 

[49] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Telaug. 


Gowri {Original Defendaiii), Applicant v. ViGNESHVAR AJ^D OTHERS 
(Original Plaintiffs), Opponents.^' [11th Eebruarv, 1892.] 


Parties—Practice—Appeal^-Appeal by some of the parties to a suit—Decree in apvenl 
binding parties to the suit who were not parties to the appeal—Civil Procedure Code 
{Act XIVof 1882), s. 241, cl. (c)— Decree — Execution, 


The plaintiffg filed a suit in ejectment against A. B. and C. The Subordinato 
Judge decreed the claim. Qn appofil. the District Judge rejootod it. The plaint¬ 
iffs then preferred a eecond appeal to the High Court, which finally decided in 
plaintifla’ favour. To this second appeal the defendant A. was not made a party. 
In execution of the High Court's decree, A. was dispossessed, but wag restored to 
possession by the Subordinate Judge under s. 332 of the Code of Civil Proceduro 
(Act XIV of 1882). This order was reversed, on appeal, by the District Judge. 


• Application No. 
(1)6 I. A. 114, 


226 of 1891 under Extraordinary Jurisdiction. 

(2) P. J. 1890. p, 172. (3) 3 b, 307. 
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A. thereupon applied to the High Court, under s. 622 of the Code of Civil 
Procedure (Act XI / of 1882), to set aside the District Judge’s order as 

on the ground that s. 244 of the Code was not applicable to the case A 
not having been a party to the appeal in whieh the decree under execution was 
passed and that, therefore, no appeal lay to the District Judge from the 
bubordinate Judge’s order. 

flefd. that A being a party to the suit, though not to the appeal in which the 

n jurisdiction to hear the appeal 

under s. 244, ol. (c) of the Code of Civil Procedure. 

[DIsb,, 2.3 A. 346 (352) ; 30 0. 134 = BC.W.N. 10 fl2': 23 T L R 57 (5q)- F fi Ttom T 

M ■■ = « Bom.X^y.listo)! r”- ^3 

M. 361 (366) (F,B.) ; 15 M.C.C.R. 247 (250).] 

fA a ''’’® ^odo of Civil Procedure 

lAct AlV of 1882). 

The opDonenfc? filed a suit against Vithal and others, including the 
present applicant, to recover possession of certain lands, alleging that the 
defendants were tenants, who had forfeited their tenancy on failure to pay 

the plainJffs^'^^°^'^‘“^*'® awarding possession to 

Against this decision the defendant Vithal alone annealed to the 
District Judge, who reversed the decree of the Subordinate Judge. 

ihereupon plaintiffs preferred a second appeal to the High Court 
J-tie appli^nt Gown was pot made a party to this appeal, 

i,rr» Court held that, if the defendant Vithal did not pay the 

arrears of rent within three months, the plaintiffs were entitled to 
recover possession of the lands in dispute. 

Vithal failed to make the payment as ordered, and the plaintiffs 

the High Court's decree, of the whole 
property, including toe land in the possession of the anplicant Gowri 

n:,Mi p t'Pe Court, under s. 332 of the Code of 

f® ^^®'^ '■®«tored to possession, on the 

g ound that she was not a party to the High Court’s decree, in execution 

appficrtion^^ dispossessed. The Subordinate Judge granted this 

on plaintiffs appealed to the District Judge, who held that no 

appeal lay against an order under s. 332 of the Code of Civil Procedure, 

!nn '■elected the appeal. Against this decision the plaintiffs 

appealed to the High Court. The High Court was of opinion that the 
bubordinate Judge s order restoring the applicant to possession was one 

Clode of Civil Procedure (Act XIV of 

dfioio ^ appealable. The case was, therefore, remanded fora 

nf fhl o°u On remand the District Judge reversed the order 

restovnd 4 ^°^'^'°®'*’®- directed the applicant Gowri to be 

rescored to possession. 

present application was made to the High 
Pnnnf’ *‘^® I'll''''' aonlioant, not being a party to the High 

^ Qcree, ought not to have been dispossessed in execution of the 
sa d decree, and (2) that the District Judge bad no jurisdiction to enter¬ 
tain an appeal against the Subordinate Judge’s order. 

^ i.’^®T® issued to the opponents to show cause why the 

aad uUmvfrS ^ ®l'ould not be set aside, as being illegal 

Manekshah Jehanghirshah, for the nlaintiffs (opponents) showed 

f Ant® vTJ^® under s. 244 of the Code of Civil Procedure 

or loo2). The applicant was a party to the original suit, and 
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:xrTtt:ixriXbXt:»: 

s “5T xrxSr*.: 

Bajrup Singh v. Rovigolarn Roy (3). u rmitrn- _The 

Narayan Ganesh Chandavarko.r , for tho 

applicant was not a party to tbe appeal >o ® . (^_j„ „{ Qivil 

mLa She is not, therefore, bound hy it. Section 544 of the Code of Civil 

Procedure does not make one respondent liable under a decree pass d 

against other respondents. No decree can be passed 
unless he is properly brought before the Court. In s. 244. suit moludes 
an appeal, and. unless a person is a P'^'-^V to /I’® >‘PP®"\be is no^bound by 
the appellate decree, and the case does not fall under s. -44. Ciles Go 

Kishore V. Mahomed Hassim (4). 

JUDGMENT. 

Telang, J —The applicant was one of several defendants in a suit 
brought by her opponent, who sued for possession of land. On appeal to 
the District Court, to which she was also a party, that claim was rejec^d 
The plaintiff appealed further to the High Court, which awarded it. Hut 
to this second appeal the applicant was not made a party, bho was, 
however, ejected in execution, but, on her complaint thereof, her possession 
was restored by the Subordinate Judge. Her adversary appealed to the 
District Judge, who, for reasons into which we need not inquire, reversed 
the Subordinate Judge’s order. She now invokes our jurisdiction, under 

B. 622 of the Code of Civil Procedure (Act XIV of 1882). to set aside the 

District Judfie’s order as made without jurisdiction. 

It has been argued on her behalf that there was no appeal from the 
Subordinate Judge’s order, s. 244 not being applicable under the circum¬ 
stances, she not having bcon a party to the appeal in which the decree under 
execution was passed. We are asked to follow Gour Kiahotc v. Mahotticd 
Hassim (4), the only reported case, as far as we know, ia which the point 
has been [52] decided. The words to be interpreted are those of s. 244, 
cl. (c): ' Any other questions arising between the parties to the suit in which 
the decree was passed or their representatives ’’ The scopo of the section 
is stated by their Lordships of the Privy Council in Chowdry Waked Ah v. 
Mussnmnt Jiiinaeeib). They say : "This enactment was undoubtedly 
passed for tho heneficial nurposa of checking npedloss litigation, and their 
Lordships do not desire to limit, its operatiun " In the present case we 
are virtually asked to read the words as if they were " parties to the 
decree in the suit or in the appeal in which the decree was pasbod.” Id 
the Calcutta case and in Sankaravadivaminal v. Knmarasamya (6), it is. 
however, pointed out that tho words used mo " parties to the suit/’ In 
the former case it seems that the part of the claim of tho plaintitl relating 
to one of the defendants' lands was rejected hy tho Court which tried the 
suit; and when in execution the plaintilY a’-tachod these lands it was held 
that the defendant was not a party to the suit within the meaning of the 


(l) 12 B.440. 

(4) 10 W. K. C. R. 191. 


(2) 9 B. 458. 

(5) 11 B.L. R. ]49 (155). 
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section, on the ground that he was released from the operation of the 
decree, and must, as regards the operation of that decree, t)e considered a 
stranger to the suit in which he had no further interest or concern. 

of opinion that, if the Legislature had intended such excep¬ 
tions to be made, it would have so expressed it, and that wo ought to give 
a li eral interpretation to the language of s. 244, cl. (c). If so the 

LTr, h?.; 3"- 

The construction placed upon s. 11 of Act XXIII of l^Bl which 

Procedure Code, by the High Court 
of Calcutta in GoMrZrsfiorc V. Mahomed (1), was avowedly not 

the one pointed to by the words of the enactment. And it apnears to us 
to be not in harmony with the intention of the Legislature, as indicated 

hLa^Mor oT® ,.^‘'^\'"t 0 ntion appears to be to dispose, in a single 

gation, of all questions in reference to the subject-matter of that 

CoS The'?° '‘^®P"'^ties once properly brought before the 

P^®P®^ “®thod of construing a 
provis on of this nature, supports this conclusion. And it also avoids the 

orders bein“ rader®^“ff “ontradictorv 

rnffr^. by different Courts with reference to the same subject- 

is norqdte freaT^ / therefore, the Question 

iLwv^p ^ ! from doubt, we do not see, on the one hand, eno'ugh to 

oTthl othw"'™',,® ‘‘’® Legislature and 

us in .ivinr;trfuiuff:rtrtratia“n\^uigr^^®^°^’*®^® 

of bv^s^r^'^r that this point appears to have been practically disposed 
On lookTn! int?/h ■ ‘="®® ®"i'‘i®r stage. 

hfs decree ' ^®‘‘^ ^PPeal lay to him. Against 

Febrrrv IRQ! ^he 17th 

Judge was on« *^ 4 ® Sigh Court decided that the order of the Subordinate 

aStVdid h^forh and that, therefore, an 

Se wfc R 1 ^ u®‘ ‘3ourt, which appeal, accordingly, the District 

aufls^Hor 3'rected to hear under s. 244. It is, therefore, out of the 

Sn heTrrniT® the District Judge acted without jurisdic- 

SarEt n ^‘‘"® "®f®^^®3 to shows that 

s 244 the construction of 

s'244 ih irn ^“3. therefore, as the case falls under 

tEulEr^t r® i-'u- ® of the Court, and 

•costs >u this case must consequently be discharged with 


Eule discharged. 
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[34] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Tclang. 

Ram Tokoji (Original Plaintiff), Appellant ^OPAL DhONDI 
(Original Defendant), Bespondent.* [21sb March, 1892.J 

Landlord and lenant-TenanVs liability to pay cess imposed by an Act subsequent to the 
lease-Bombay Act IIIot 1869, 3. S—Local-fund cess. 

Under s. 8 of Bombay Act III of KSG9, a IcEEor, who is in tho position of a 
superior holder, may recover the locul iuod cess Irom his lessee. 

Fanga v. Suba llegde U) followed. 

[R.. 17 B. 422 (424) ; 26 B. 504 (516, 517).] 

Shcond appeal (ronn the decision of P. S. Tipnis, Acting Distiict 
Judge of Ratnagifi, in appeal No. 154 of 1889 of the District File. 

The plaintiff sued to recover K?. 80, being the amount of lent and 
local fund cess due for the years 1883-84 to 1886-87 in respect of certain 

lands in defendant’s occupation. 

The defendant held, at a fixed rent of Es. 10 per annum, under a 

permanent lease granted by tho plaintiff a father in 1862. 

The defence to the suit was that the plaintiff had no right to enhance 
the rent, or recover the local-fund cesa, in respect of the lands in defend¬ 
ant’s possession. 

Both the lower Courts held that the claim to enhanced rent was 
res judicata, having been decided against the plaintiff in a former litigation 

between the parties. 

As to the local fund-cess, tho Subordinate Judge awarded the claim, 
but the appellate Court rejected it, on the ground that the cess was prbna 
facie payable by the the lessor, and that there was no agreement by the 
lessee to pay it. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Ghanashavi Nilkanih, for appellant:—Under s. 8 of Bombay Act III 
of 1869, a superior holder can recover the local-fund cess from an inferior 
holder. A landlord is in the position of a superior holder. lie is. there¬ 
fore, entitled to recover the cess from his tenants —Ixanqa v. Suha Tlcqdc{\). 

[53] Daji Ahaji Khare, for respondent;—The defendant held under a 
lease granted by plaintiff’s father in 1862 long before the cess was imposed. 
The lessor cannot recover anythinR in excess of the rent fixed in the 
lease. It would be varying the terms of tho written contract between 
the parties if the lessee were held liable to pay the cess in addition to the 
fixe i rent —Bahshetti v. Venkataraviana (2). Section 83 of Bombay Act 
V of 1879 prevents a lessor from enhancing the rent in tho face of an 
express agreement. 


JUDGMENT. 


Jardine, J. —We do isot dilTer from the opinion of the lower Court 
of appeal on the question of res judicata. 

Objection has been taken to tho ruling of that Court, that the 
defendants, who obtained a permanent lease of the laud in 1862, are not 


(1) 4 B, 473. 


• Second Appeal, No. 877 of 1890. 

(2) 3B. 151. 


36 


IX.] 


RAM TUKOJI V. GOPAL DHONDI 


17 Bom. 56 


liable to pay the local-fund cess, since imposed by Bombay Act III of 1869. 
The District Judge’s reasons are that no agreement to pay the cess bad 
been proved, and that it is prima facie payable by the land-owner. The 
pleader for the appellant argues that the Act imposes the tax on the lessee, 
as ruled in a reported case from North Kanara, Ranpa v. Suha Hegde (1), 
where it is said: “The cess is distinct from rent, and not having 
been in existence at the time the lease was made, it is of course not 
provided for in that lease. In the absence of any contract to the 
contrary, we think that it is equitable, and in accordance with the 
intention of the Legislature as shown in s. 8 of Bombay Act III of 1869, 
that the cess should be ultimately paid by the tenant.” The pleader has 
not been able to refer us to any authority in support of the argument 
derived from equity. 

No reference has been made to the Land Revenue Code, Bombay 
Act V of 1879 ; but the argument advanced for the appellant amounts to 
this—that we should interpret s. 8 of Act III of 1869 as if it meant what is 
very plainly said in s. 50 of the Act of 1879. Cf. Regulation XVII of 
1827, s. 6, cl. 2, now repealed. This argument concedes that the Bombay 
Legislature has imposed the tax on the superior bolder, in the present 
case the lessors ; and the only question is whether s. 8 of the Act of 1869 
implies that the superior holder may recover the amount from the lessee. 
That the lessor was a superior holder within the [56] definition of the 
Bombay Survey Act I of 1865, s. 2, cl. {k), the law in force in 1869, may 
be conceded. As to " occupants *' being regarded as superior holders for 
the purpose of the assistance provided by Regulation XVII of 1827, 
Chaps. 6 and 7, see s. 44 of the Survey Act. 

The difficulty of construing s. 8 of Bombay Act III of 1869, as 
imposing a duty on the inferior holder or lessee to pay the cess, arises 
from the want of explicit statement such as may be expected in a law 
imposing a new tax, especially when this section is compared with s. 50 of 
Bombay Act V of 1879. On the other hand, s. 8 of the Act of 1869 makes 
the provisions of the law relative to assistance applicable to all superior 
holders. The question is one of general importance, and we have taken 
time to consider it. On the whole, we think s. 8 is open to the construc¬ 
tion put upon it, in Banga v. Suba Hegde (l), by Westropp, C. J., and 
Melvill, J., and though that interpretation is not perhaps the necessary 
meaning of the words, we think we ought to lean to it, in order to avoid 
the unsettling of titles which might arise if we departed from what those 
eminent Judges have laid down. We now reverse the decree of the District 
Court and restore that of the Subordinate Judge. Costs of both appeals on 
the present respondent, the first defendant. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Telang. 


SardaRSING.II (Original Plaintiff), Appellant v. GanpatsINGJI 
AND ANOTHER (Original Defendant^, Respondents.^ 

[11th April, 1892.] 

Court Fees Acl (VII of 1810), s- 7, cl. 4, sub els. (c) and (d)-Valuation of suit—Valuation 
of a suit for injicnciion — Injunction — Appeal —Order rejecting plaint as insufficient- 
ly stamped. 

A suit for a declaration of right and for ao injunction falls under s 7, cl. 4 
sub-cls. (c) and (d) of the Court Fees Act Vll of 1870. Tbo valuation of the relief 
sought in such a suit rests with the plaintifi, and not with the Court, 

[57] A. sued B. and C. (1) for a declaration of his title to certain property, and 
(2) for an injunction restraining C. from paying, and B. from receiving, an 
allowance of Rs. 2,400 a year out of the income of the property in dispute. A. 
valued each of the reliefs sought at Bs. 130, and affixed a Court-fee stamp of 
Bs. 20 to the plaint. 

The Court of first instance rejected the plaint as insufficiently stamped, bold¬ 
ing that the claim for the injunction sought should have been valued at ten 
times the annual allowance paid by C. to B., as provided by s. 7, ol. 2 of Act VII 
of 1870. 

On appeal to the High Court, 

Held, that the suit fell ’under s. 7, cl. 4, sub-cls. ic) and (d)of the Court Fers- 
Act, and tbo plaintifT had a right to put his own valuation on the relief sought. 

Held, also, that the order rejecting the plaint as insufficiently stamped was^ 
appealable. 

[P.,111 P.R. 1913 = 23 P.L.R. 1914 = 228 P.W.R. 1913:Appr., 32 C. 734 (7391=9 C. 
W.N. G90 ; R., 19 B. 198 (201); 23 B. 486 (490) ; 34 B. 267 = 12 Bom. L.R. 149 
(154) =5 Ind Cas. 867 ; 6 C-LJ. 427 = 11 C.VV.N. 705 (707 and 709i ; 16 C.L.J. 
371 = 17 C.W.N. 503 (505) = 16 Ind. Cas. 575 (576); 13 Ind. Cas. 408 = 93’P.L.R. 
1912 = 52 P.W.R. 1912 ; 19 Ind. Cas. 869 = 93 P.R. 1913 = 232 P.L.R. 1913« 
134 P.W.R. 1913 ; 63 P.R. 1902.] 

Appeal from the decision of E. H. Moscardi, Acting Assistant Judge 
of Surat at Broach, in suit No. 1 of 1887. 

This was a suit originally brought for a mere declaration that the 
plaintiff was the sole heir and successor of his father to the Sarod wanta 
estate. The plaiutin alleged that the defendant No. 1 was a spurious 
child set up by his step-mother to defeat the plaintiff’s right of inheritance; 
that the estate was in the management of the Talukdari Settlement 
Officer, defendant No. 2, under Bombay Act XXI of 1881 ; and that out 
of the revenues collected by that officer, the defendant No. 1 was illegally 
paid Rs. 200 per mensem on account of his maintenance. 

The plaint was filed on a ten-rupee stamp. 

The suit was dismissed by the Court of first instance under s. 42 of 
the Specific Relief Act (I of 1877). 

On appeal, the High Court also held that the suit for a mere declara¬ 
tion of title would not lie, but allowed the plaintiff to amend the plaint by 
adding a prayer for consequential relief, and remanded the case to the 
lower Court, to enable the plaintiff to make the necessary amendment{l). 

On remand, the plaintiff amended the plaint bv inserting an additional 
prayer fo r an injunction, restraining the defendant No. 2 from paying, 

• Appeal No. 134 of 1890. 

(1) Sao 14 B. 395. 
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and defendant No. 1 frona receiving, Rs. 200 a month out of the income 1892 
of the property in dispute. April H 

[58] The plaintiff valued the claim for injunction at Es. 130, and - 

paid a Court-fee of Ks. 10. Appel- 

Thereupon the Court raised the following issue :— LATE 

Is the auoended plaint pronerly stamped ? ” CIVIL 

The Court held that the plaint was not pronerly valued, and that it — 
should have been valued at Es. 24,000. * 17 B. 96. 


The reasons for this finding were stated as follows : — 

The object of the amended suit is to put a stop to the allowance 
paid by defendant Eo. 2, the Talukdari Settlement Officer, to defendant 
No. 1, whose estate he is administering under the Talukdari Settlement 
Act, on the ground that the plaintiff, and not defendant No. 1, is the 
rightful heir to the estate. In other words, plaintiff claims the money 
which defendant No. 2 pays defendant No. 1 as allowance, on the ground 
that he. and not defendant No. 1, is rightfully entitled to it. lam, there¬ 
fore, of opinion that nlaintitf’s claim should be valued in accordance 
with Act VII of 1870, s. 7, cl. 2, at ten times the amount of the yearly 
allowance paid by defendant No. 2 to defendant No. 1. This allowance 
being Es. 200 per month, or Es. 2,400 per year, I think the proper 
valuation of the relief sought is Es. 24,000.” 

-For these reasons the Court directed the plaintiff to correct the valua¬ 
tion of his plaint to Es. 24,000 within a period of two months. 

The plaintiff refused to pay any additional Court-fee, and the plaint 
was rejected. 

Against this order of rejection the plaintiff appealed to the High 
Court. 

Ganpat Sadashiv Rao, for anpellanb.—This is a suit for a declaratory 
decree and an injunction. In such a case the nlaintiff is at iibortv to pub 
his own valuation on the reliefs sought. The case falls under s.’7, cl. 4. 
sub-cIs. (c) and (d) of the Court Fees Act VII of 1870. This is nob a suit 
or^ an annuity or other periodical payment. The p-aictiff does nob 
claim any sum of money in this suit. Clause 2 of s. 7, therefore, [59] 
does not apply. Eefers to Raghiinath Ganesh v. Gangudhar Bhikaji (1). 

Eao Saheb Vasudev Jagannath Kn'tikat^ for respondents.—The claim 
or the injunction sought is nob properly valued. The valuation should 
0 the same as if the suit was for actual monev, and the amount can be 
calculated under cl. 2 of s. 7 of the Court Fees Acr. This is not an 
ordinary case of an injunction where the relief sought is not capable of 
valuation even approximately. Eefers to Omrao Mirza v. Jones (2). 

JUDGMENT. 

Jardine. J.—This case, which has been before the High Court at an 
ear ler stage (3), is one in which the Court has jurisdiction to hear an 

II order rejecting the plaint on a question of valuation. See 

Q jull Bench decision in Vtthal Krishna v. Balkrishna Janardan (4). 

The plaintiff sues for a declaration of right and for an injunction to 
prevent the first defendant from receiving from the second defendant, the 
alukdari Settlement Officer, the amount of an annual allowance. Such 
a suit comes, in our opinion, within the words of s. 7. cl. 4, sub-cls. (c) and 
^ j of the Court Fees Act VII of 1870, and the amount of fee payable is to 
0 computed under that section * according to the amount at which the 


(1) 10 B. 50. 


(2) 10 0. 699. 


(3) See 14 B. 395. 
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relief souchfc is valued in the plaint,” and this amount the plaintiff s 
required to state. It may be that the result of the suit, if successful, will 
eventually be tantamount to the relief which might be awarded in a suit 
of the kind described in cl 2, which states the mode of computing the 
fee” in suits for maintenance and annuities or other sums payable 
poricclically ;'’and the Assistant Judge has rejected the plaint on the pound 
that the valuation should he computed according to this clause. A fascal 
Act ought, however, to be interpreted precisely ; and no authonty has been 
shown us for holding that cl. 2 applies. The case of Boidya Nath Adya v. 
Mahhnn Lai Adyi (1) to which we referred at the hearing, deals wip 
the valuation of a partition suit and is not in point. The decisions m 
[60] Osloche V. Han Das (2) and Joyal Etskor v. Tah Snigh are upon 
the section and clause which we have to interpret. In them it was held 
that the valuation of the relief s lught rests with the plaintiff and not 
with the Court. The reasons which appear to account for the Legislature 
leaving it to the plaintiff to name the valuation of suits of the nature 
described in cl. 4, s. 7 are given by Westropp, C.J., in Manoh ir Gawsh 
V. Bawa Ramcharandasi^). Being of op.nion that the Assistant Junge 
was bounH to treat the suit as coming under cl. 4, sub-cls. (c) and (rt). 
we reverse his order and remand the case for trial on the ncerits. Costs 
to be dealt with when the new decree is pasted, except the costs of this 

appeal, which we order the defendant No. ‘2 to pay. 

Telang, J.—I concur. The plaintiff in this case prays, in terms 
only, for a declaration and an injunction ; and the case, therefore, priiiid 
facie, must be dealt with ui der s. 7, cl. 4, sub cls. (c) and (d) of the Court 
Fees Act. The Judge in the Court below, ho^vever, applied s. 7. cl. 2, to 
the case, because, as he says, "the plaintiff claims the money which the 
defendant No. 2 pays to defendant No. 1 as allowance, on the i:round that 
he, and not defendant No. 1, is rightfully entitled to it." But this view 
is plainly not correct, for the plaintiff does nob in fact " claim the money " 
in the ordinary meaning of that expression, and cannot possibly get a 
decree for it in this suit. Indeed, in the judgment of Jardine, J., in this 
case on the previous remand, it was expressly decided (Candy. J., 
apparently nob dissenting from that view) that “ the plaintiff cannot sue 
for the possession of the estate, as it is under management in pursuance 
of an order under the special Statute." And Ganpatnir v. Ganpatgir (5) 
and Chokalingapeshaita v. Achiyar (6) were on that ground distinguished. 
If, then, possession cannot bo claimed of the whole estate, or of the 
portion of it referred to by the Court below, it cannot he fair, even apart 
from the actual language of the Court Ftos Act, to levy a Court fee from 
the plaintiff as if the suit was for possession. Yet this [61] is the result 
of the order of the Court below. Mr. Yasudev sought to support that 
order on the ground that this is not like an ordinary case for an injunc¬ 
tion, where the relief sought cannot be valued. But I do nob think that 
the words of the Act warrant any such distinction ns Mr. Vasudov seeks 
to draw And, in any event, I cannot perceive why, in construing a ffsoal 
enactment, we are to bake a distinction, by which, without clear authority 
in the language used by the Legislature, a suit in which a plaintiff does 
nob pray for money or property to be paid or delivered to him is to be 
treated on exactly the same footing as a suit in which ho does pray for 
such relief. 


(1) 17 0, 6R0. 

(4) 2 B. 219 (32G, 227). 


(2) 2 A. 860. 
(5) 3 B. 280. 


13) 4 A. 820. 
(6i 1 M. 40. 
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If, then, cl. 4, sub-cls. (c) and (cZ), apply to the case, the question 
arises whether the words the amount at which the relief sought is valued 
in the plaint allow the plaintiff to put forward an arbitrary valuation, 
Priina, facie, they certainly do seem to leave such a liberty to a plaintiff, 
and some reasonable grounds for such liberty being allowed are suggested 
by Westropp, C. J., in Manohar Ganesh v. Bawa liamcharandas{\). But, 
without going into the general question on the present occasion, I think the 
case before us is one in which the valuation did not form part of the 
functions of the Court, but could be made by the plaintiff as he pleased. 
And the Judge s order, therefore, to amend the valuation, and his subse¬ 
quent dismissal of the suit for refusal to amend, were both erroneous. 
The decree of the Court below must, therefore, be reversed and the suit 
lemanaed for trial on the merits. The defendant ought, I think, to pay 
the appellant his costs of his appeal. All other costs to be dealt with by 
the Court below in making its decree on the new trial. 

Order reversed. 


17 B. 62. 


[62] ORIGINAL CIVIL. 
Before Mr. Justice Farran. 


LiLLADHAR JaIRAM NaRRANJI AND OTHERS {Plaintiffs) u. 

George Wreford and others {Defendants) 

[15th September and 3rd October, 1892,] 

-SflZs of goods-—Avvyopriaiion. to vendee —Passing of prrperty to vendee—Bankruptcy of 
agents for purchase—-Unpaid vendor—Stoppage in transit—Terniinaiicn of transit — 
Goods landed in Dock and held by Dock authorities—Bombay Act. VI of J879, ss. 43 
and 62 Port Trustees of Bombay — Bye-laws of Port Trust, Rule 59. 

In August 1890. the plaintifis, through Beno, Ashleyaud Go., of Bombay, 
ordered from Bevis, Russell and Co., io London, 100 bales of grey shirtings at 
7s. lOd. per piece f. o. b., November-December shipment. In order to carry out 
this order,Bevis, Russell and Co. purchased goods of the required description from 
Messrs. Dewhurst and Go. of Manchester. The heading of the invoice of the 
goods supplied by Dewhurst and Co. contained these words: “Proceeds to be 
remitted to Messrs. Bevis, Russell and Go , London, specifically fortho protection 
of their acceptances of Geo, and R. Dewhurel’s draft against this or any of these 
shipments,” and the letter addressed by Dewhurst and Co., to Bevis, Bussell 
and Co., forwarding draft, coutnined the following clause:—“ It is understood 
that the proceeds of the goods are to be remitted to be held by you specifically for 
the protection of the enclosed bill, or any other of your acceptances of our drafts 
against such shipments, which please confirm*” To this letter Bevis, Bussell and 
Co. replied : “ We confirm the airangements between us as to the disposal of 

remittances and against the shipments.” The bales were duly marked with the 
plaintifis’ mark by direction of Bevis, Russell and Co. and were to be delivered 
f. 0 . b. at Liverpool. Dewhurst and Co. accordingly despatched the 100 bales 
to Liverpool, and there Bevis, Russell and Co. had them shipped in eight 
i^fferent vessels, vie., 13 bales in each of the four steamers “Nubia,” “Clan 
Drummond,” *’ Inchulva ” and “Roumania,” and 12 bales in each of the shins 
Hispania,” ” Eden Hall,” “City of Edinburgh” and “ Wistow Hall.” The 
100 kales were consigned to Bombay by Bevis, Russell and Co., in their own 
name, the bills of lading being made out to their order or to his or their assigns.” 
Bevis, Russell and Co. paid the freight at Liverpool and effected insurance on 
the plaintiffs’ behalf. All the shipments were made before the 1st December, 


• Suit No. 679 of 1890. 
(1) 2 B. 219. 
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1890 except the 12 bales by the “ Wistow Hall,” which were shipped on that 
day On the several ehipmenls being eSected Bevis. ®g 

bills cf Dewhurst and Co., payable three months after oa e. The bills of ladmg 

of tbe bales shipped in tbe “Nubia,” “Clan Drummond and “ p^n A^bley 
endorsed, in blank, by Bevie. Bussell and Co., and sent by post to Benn Ashl y 
andCo., of Bombay. The “Nubia" arrivedjit Bombay m November ^ 

plaint.fls received the 13 bales shipped by ber, Benn, Ashley 
Ldorsed the bill of lading to tbe plaintiffs. 

bv the plaintiBs in respect of these bales, but at that time they had a sum stand 
in^g to their credit in^he books of Benn. Ashley and Co The ^5 

mL bales, viz.. 13 bales ex “Clan Drummond and 12 bales ^ q’ 

arrived in Bombay later in November, and were handed to the 

[63] the Ist December. 1890. the plaintiffs P‘‘'<|. ° 

and Co. Neither tbe “ Clan Drummond” nor the Hispania had then arriv 

in Bombay. , 

On the 4th December. 1890. Bevie. Russell and Co. suspended payment, and 
on that day a receiving order was made vo.sting their assets in the first defendant, 
Wreford: and on the next day Pixley was appointed special manager of the 
estate under s. 12 of the English Bankruptcy Act (Stat. 46 and 47 Vic., c. 52). 
At that time the bills of lading for the remaining 62 bales were si ill with 
Russell and Co., who then banded them over to Pixley, On the same 0th 
December, 1890. Bonn. Ashley and Co. suspended payment in Bombay. On the 
l^th^Dccember, 1890, Dewhurst and Co. telegraphed to their agents in Bombay. 
Messrs. Ritchie. Steuart and Co., directing them to stop the R'^ods in transit, 
including the 25 bales ex “Clan Drummond” and “Hispania.” On the loth 
December Ritchie, Steuart and Co. on behalf of Dewhurst and Co , gave notice 
to the agents of the “Hispania” to stop the 12 bales on board 
Previously to that notice, however, the bales had been landed in the Dock at 
Bombay. They then gave tbe Dock authorities notices, but at that time the 
ships’ agents had already given the plaintiffs a delivery order for the goods. 
On the same day.ri^., tbe 15th December. Ritchie. Steuart and Co. gave ootico 
to the agents of tbe “Clan Drummond” to stop tbe 13 bales on board. Those 
bales had not then been landed, and were then still on board. 

The other five fteamers with tbe remaining 62 bales duly arrived in Bon^ay 
and went into Dock. On the 2nd January, 1891, the “Roumania,” the ^ity 
of Edinburgh” and the “ Wistow Hall ” had landed all the bales which thay had 
on board. The “Eden Hall "bad landed 9 out of the 12 which she had brought, 
leaving 3 still to bo discharged, and the “ Inohulva ” had not larded any of hoc 
bales, tbe whole 13 being still on board. On that day (2nd January, 1H91) Ritchie, 
Steuart and Co., on behalf of Dewhurst and Co., wrote to the several agents of 
the above steamers notices of stoppage in transit of the above bales, except in 
tbe case of “ Wistow Hall,” in respect of which no notice was sent. These notices 
were all delivered on the 3rd January, 1891. 


Held— 

(1) On the evidence, that the payment of tbe Rs. 25,000, by the plaintiffs, to 
Benn, Ashley and Co., in Bombay was a payment for and on account of the 
100 bales. In respect of transactions before bankruptcy, a payment to Benn, 
Ashley and Co. was a payment to Hevis, Russell and Co.; but, if that wore not 
so, Benn, Ashley and Co. wore agents to receive payment. 

(2) That on tbe goods being shipped at Liverpool, if not at an earlier dale, 
the property in them passed from Dewhurst and Co., lo Bevis. Russell and Oo., 
and from the latter, by reason of the plaintiffs’ contract with Bovis. Russell and 
Co., to the plaintiffs,—Bevis, Russell and Co. having, by bolding the bills oi 
lading, the constructive possession of tbe goods,and the legal right to Ibcir actual 
possession, and to retain the same until their price was paid by tbe plaintiffs 
with the charges, 

(3) That the plaintiffs were entitled, as against the representatives of Bovis, 
Russell and Co., and Benn, Ashley and Co., in bankruptcy, to the bills of lading 
and tbe goods represented by thorn without further payment, Ritchie, Steuart 
and Co., as agents of the Official Receiver bad not, therefore, the right to with* 
bold tbe bills of lading of any of these bales from the plaintiffs. 


[64] (4) On the evidence, that when Dewhurst and Co, forwarded the goods 
to Bevis, Russell and Co. at Liverpool they really started tbe goods on thoit 
voyage to Bombay, and that the transit lasted until tbe bales wore ” at home’* 
in Bombay. Until then the right of Dewhurst and Co. lo stop the goods in^ 
transit lasted. 


42 



IX.J LILLADHAR JAIRAM NARRANJI V. GEORGE WREFORD 17Bom. 65 

(5) That effectual notice on behalf of Dewhurst and Co., to atop in transit was 

given in respect of the 13 bales ex “Roumania ” by the notice lent by Ritchie, 
bteuart and Co., on the I5th December 1890. The general notice given on that 
day to the agents of the “ Roumania ” not only as to specific bales, but as to 
any other bales shipped on account of Geo. and R. Dewhurst to Messrs. Benn, 
Ashley and Co., although indefinite, covered the shipment by the “Roumania ” 
“ prevent the bales on board that ship from reaching 

(6) That effectual notice by Ritchie. Steuarfc and Co., on behalf of Dewhurst 
and Go., to stop in transit was given in respect of the 13 bales ex “ Inchulva ” 
and 3 bales (out of the 12) eai “ Eden Hall” which were still on board and 
undischarged at the date of the notice of the 2nd January 1891. 

(7) As to the 12 bales ex '* Hispania ” landed prior to the notice of the 15th 

Edinburgh ” and the 9 (out of the 
♦ u in ,4 ’ landed before the notice of the 2nd January 1891, and as to 

, ® Wistow Hall ” in respect of which no notice at all was given, that the 

pJaintiUs were entitled to them. 

(8) That the goods ceased to be in transit when landed in Dock in Bombay. 

Benn, Ashley and Russell carried on business in Bombay as merchants 
under the style of Benn, Ashley and Co., and in London and Manchester 
the style of Bevis, Russell and Co. W. Macdonald was the manager 
oiHenn, Ashley and Co., in Bombay, but was not a partner. 

The plaintiffs were merchants carrying on business in Bombay under 
the name of Jairam Narranji and Sons. They dealt in piece-goods, which 
they used to order out from England from Bevis, Russell and Co., through 
the Bombay firm of Benn, Ashley and Co. 

In August 1890, the plaintiffs ordered from Bevis, Russell and Co. in 

London, through Benn, Ashley and Co., of Bombay, 100 bales of grev 

Shirtings at 75. 10^^ per piece f. o. b., November-December shinment. In 

order to be in a position to execute this order, Bevis, Russell and Co. 

purchased goods of the required description from Dewhurst and Co., of 
Manchester. 

The heading of the invoice of the goods supplied bv pewhurst and Co. 
contained these words: “ Proceeds to be remitted to Messrs. Bevis, Russell 

8P®ulfically for the [65] protection of their acceptances 

of Leo. and R. Dewhurst’s drafts against this or any of these shipments,” 

and the letter addressed by Dewhurst and Co. to Bevis, Russell and Co., 

orwarding draft contained the following clause :—“ It is understood that 

0 proceeds of the goods aie to be remitted to be held by you specifically 

or the protection of the enclosed bill or any other of your acceptances of 

our drafts against such shipments, which please confirm,” and to this 

0 er Bevis, Russell and Co. replied as follows :—' We confirm the 

arrangements between us as to the disposal of remittances and against 
the shipments.” 

On the let September, 1890, Bevis. Russell and Co. directed the 100 
a es to be rnarked with the plaintifis’ mark. The goods were to be delivered 
• o. b. at Liverpool. Dewhurst and Go. accordingly despatched the 100 
a es bearing the plaintiffs’ mark to Liverpool in different lots. At Liverpool, 
6V1S, Russell and Go, had them shipped in eight different vessels, viz., 13 
Dales meach of the four ships" Nubia,” " Clan Drummond.” " Inchulva,” 
w „ , ^o^^iania ” and 12 bales in each of the ships " Hispania,” "Eden 
Hall, ’ City of Edinburgh ” and " Wistow Hall.” The 100 bales were 
consigned to Bombay by Bevis, Russell and Co., in their own names, the 
ills of lading being made out to their own " order or to his or their assigns.” 
Xhe freight was paid by Bevis, Russell and Co., in Liverpool on the 
plaintiffs behalf, and they also effected insurance for the plaintiffs. All 
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the shipmeDts were made before the 1st of December. 1890 

bales by the Wistow Hall,” which were shipped on that day. On 

several lots being shipped, Bevis. Bussell and Co. accepted bills of 

Dewburst and Co., payable three months after date and 

The bills of lading for the bales cx Nubia, Clan Diummon 

■•Hispania” were endorsed, in blank, by Bevis. ’ 

by post to Benn. Ashley and Co., of Bombay. The Nubia arrived m 

Bombav in November, and the plaintiffs received the 13 
by her.-Messrs, Benn, Ashley and Co., having endorsed the bill o 'aciiog 
to the plaintiffs. The plaintiffs received these bale® without making i ny 
specific payment in respect of them, but at that time oy a . 
standing to their credit in the books of Benn, Ashley and Co. ^he L66J 
invoices of 25 more bales, vrz.. 13 « “Clan Drummond’ and 12 e® 

“Hispania” arrived in Bombay later in November, and were handed to 

the plaintiffs. On the 1st December 1890, the plaintiffs paid Rs. 25.000 
to Benn, Ashley and Co. Neither the ' Clan Drummond nor the 

“ Hispania ” had then arrived in Bombay. 

On the 4th December 1890, Bevis, Bussell and Co. suspended 

payment, and on the same day a receiving order was tnadevesMng then- 
assets in the first defendant, Wreford. On the next day F. A\. Pixley 
was appointed special manager of the estate under s. l-i o le 
English Bankruptcy Act, 1883. At that time the bills of lading for the 
remaining 62 bales were still with Bevis, Bussell and Co., in England who 
then handed them over to Pixley. On the same day (5th December 18JU) 

Benn, Ashlev and Co. suspended payment in Bombay. 

On the 6th December 1890, the yendors, Dewhurst and Co., gave notice 
to the receiver, Wreford, that they claimed all shipping docunoents, 
goods and proceeds of goods and remittances to Benn, Ashle> and 
Bombay, for which Dewhurst and Co. had drawn bills, and reQuiring 
to apply the same proceeds and remittances towards payments of such 
bills in accordance with the invoice headings. On the 10th December 
1890, Dewhurst and Go., sent a telegram to their agents in Bombay, 
Messrs. Ritchie, Steuart and Co., stating that they claimed to have the 
goods sold by them and proceeds specifically applied to pay bills against 

goods.” This was notified to Benn, Ashley and Co. 

On the 11th December it was arranged between the Official Receiver 
and Dewhurst and Go., that the goods of the latter w’hioh had been sent out 
to native constituents in India should be sold by Messrs. Ritchie, Steuart 
and Co., of Bombay, who should hold the proceeds of such goods to the 
joint account of the receiver and Dewhurst and Co. On this arrangement 
being made, a joint telegram was sent to Ritchie, Steuart and Co., on the 
12fch December 1890 in the following terms :—"Please carry out sales to 
natives delivering goods against cash only and remit proceeds to England 
in joint names of Pixley and Dewburst.” In pursuance of this arrange¬ 
ment, Pixley sent the bills of lading for the 62 bales to Ritchie, Steuart 
and Co., in Bombay. 

[67] On the 13th December, 1890, Dewhurst and Co., having beax'd 
that the OfiQcial Assignee in Bombay claimed all goods consigned to Benn, 
Ashley and Co., sent a telegram to Ritchie, Steuart and Co., directing them 
to atop the goods in transit, including the 25 hales eo: " Clan Drummond” 
and " Hispania.” On the morning of the 15th December, Ritchie, Steuart 
and Co., on behalf of Dewhurst and Co., gave notice to Graham and Go., 
the agents for the *' Hispania,” to stop the 12 bales on board that vessel. 
Previously to that notice, however, the goods had been landed in the 
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Dock afe Bombay. They then gave the Dock authorities notice to stop 
them, bub at that time Graham and Co. had already given the plaintiffs 
a delivery order for the goods. On the same morning, viz., the 15bh 
December, Eitchie, Steuarb and Go. gave notice to the agents of the “Clan 
Drummond ” to stop the 13 bales on board that vessel. These bales had 
not then been landed, and were then still on board. 

The remaining 62 bales duly arrived in Bombay. As already 
mentioned, Pixley had sent the bills of lading to Eitchie, Steuart and 
Co. By the arrangement of the 11th December between Dewhurstand 
Co. and the receiver it had been arranged that Eitchie, Steuarb and 
Co. should sell these (with others) goods and hold the proceeds. On the 
31sb December, Eitchie. Steuarb and Co., on behalf of the Official Eeceiver 
and of Pixley sent notices to the agents of the five different vessels in 
which the 62 bales were shipped, to hold the goods for them, stating that 
they held the bills of lading. At that time four of the vessels were in the 
Dock. On the 2nd January, 1891, out of the 62 bales which had arrived, 
46 had been discharged and were in the hands of the Dock authorities, and 
16 were still on l)oard On that day the 62 bales were found bo be as 
shown in the following table ;— 


Vessel. 

Number of bales 
discharged. 

Number of bales 
undischarged. 

“Eden Hall ” 

9 

... 3 

“Inchulva” 

0 

33 

“ Roumania ” 

13 

0 

“ City of E'^inburgh ” 

1‘2 

0 

“Wistow Hall” 

12 

0 


Total discharged ... 46 Undischarged . . 16 

[68] On the said 2nd January 1891, Eitchie, Steuarb and Co., 07i 
behalf of Deivhiirst and Co., wrote bo the several agents of the above 
steamers notices of stonpage in transit of the above bales, except in the 
case of the “ Wistow Hall, ” in respect of which no notice was given. 
These notices were all delivered on the 3rd January. 1891. 


The suit was filed on the 8bh December, 1890. The plaint set forth 
[inter alia) that, prior to the failure of Bevis, Eussell and Go., and Benn, 
Ashley and Co., the 100 bales had been shipped to Bombay on account 
and at the risk of the plaintiffs by Bevis, Eussell and Co.; that 13 bales ex 
Nubia” had been duly received by the plaintiffs; that a further lob of 
25 bales [viz., 13 bales ex “Clan Drummond” and 12 bales ex “Hispania,”) 
had arrived, and of these the plaintiffs, as receivers, had got possession of 
13, but that the agents of the S.S. “ Hispania,” in which the 12 bales had 
arrived, refused to deliver these latter to the plaintiffs; that subse¬ 
quently 62 bales, the remainder of the 100 bales, arrived in Boncbay, 
and were taken possession of by the defendants, Messrs. Eitchie, Steuarb 
and Co. acting, as they alleged, under the instructions of the first defend¬ 
ant, Wreford, the Official Eeceiver in England of the estate of Bovis, 
Eussell and Co., and also on behalf of Messrs. Dewhurst and Co., of 
Manchester, the alleged vendors of the said 100 bales. Messrs. Eitchie, 
Steuart and Co. refused to deliver up the said bales to the plaintiffs 
except upon the terms of the plaintiffs paying the full invoice price thereof 
and the charges thereon. 

The plaint prayed [inter alia) that the plaintiffs might be declared 
entitled to the two lots of 25 bales and 62 bales, and that the defendants,. 
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1892 Messrs. Riichie, Steuarb and Co., migbfc be ordered to deliver up the said 
Oct. 3, 62 bales, and to pay Rs. 1,000 as damages for the illegal detention thereof. 

- The defendants, Messrs. Ritchie, Steuarb and Co., filed a written 

Original statement. They set forth that, in respect of the matters complained of. 
Civil. they had acted as the agents for the defendant Wreford, the Official 

- Receiver in England of Bevis, Russell and Co., and also as the agents of 

17 B. 62. one F. W. Pixley of London who had been, on the application of the 

creditors, appointed by the said Official Receiver to the special manager 
of the estate [69] of the said insolvent firm under s. 12 of the English 
Bankruptcy Act (Stat. 46 and 47 Vic., c. 52!^ and also as the agents of 
Messrs. Geo. and R. Dawhurst, the vendors of the said goods. They 
submitted that the right of Wreford, of Pixley, and of Messrs. Geo. and 
R. Dewhursb, or of some of them, to the said 87 bales was superior to 
the right (if any) of the plaintiffs. 

They further stated that for many years Messrs. Geo. and 
R. Dewhurst had dealt with Messrs. Bevis, Russell and Co. as follows. 
The latter firm on obtaining indents from natives in Bombay used to 
contract to purchase goods from Geo and R. Dewhurst, who sold the 
same on the expres.s condition that they should be consigned to Benn, 
Ashley and Co., of Bombay, and that the proceeds of such goods should 
be specifically held for the protection of all the acceptances by Bevis, 
Russell and Co. of the drafts of Geo. and R. Dewhurst drawn against 
every shipment of goods sold by Geo. and R. Dewhurst bo Bevis, Russell 
and Co. 

The bills drawn by the said Geo. and R. Dewhursb against the 
said 87 bales, and accepted by Bevis, Russell and Co., had been 
dishonoured, and there were outstanding dishonoured acceptances of 
Bevis, Russell and Co. on the drafts of Geo. and R. Dewhurst drawn 
in the course of business aforesaid to the amount of about £ 22,676-14-6. 

The defendants submitted that, (having regard to the course of 
dealing between Geo. and R. Dewhurst and Bevis, Russell and Co. ) all 
goods sold by them as aforesaid were held by Bevis, Russell and Co., or 
by Benn, Ashley and Co , as trustees for the said Geo. and R Dewhurst, 
and that the said goods, and the proceeds of such goods, formed no part 
of the estate of Bevis, Russell and Co., or Benn, .Vshley and Co , hut were 
specifically set apart and ear-marked as appropriated for the protection, 
not only of the drafts drawn on any particular shipment, but of all 
outstanding acceptances of Bevis, Russell and Co. on the drafts of Geo. 
and R. Dewhurst. They contended that, in the ovenks that had happened, 
the said Geo. and R. Dewhurst were entitled to a lien and charge on 
the said 87 bales of goods, or that the said 87 bales were impressed with 
a trust in favour of Geo. and R. Dewhurst for the amount of a*l 
outstanding [70] accaptances. or, at anv rate, for tlio amount of the 
drafts drawn against the said 87 hales and dishonoured by Bevis, Russell 
and Co., or that otherwise Goo. and R. Dewhurst had a claim to the 
87 bales paramount to the plaintiffs. 

The wribcen statomout further alleged that Goo. and R. Dewhurst, 

as unpaid veudors, had stopped the said goods in transit, and were entitled 
to do so. 

The defendants annexed to this written statement, copies of the 
form of invoice and of the letter forwarding draft drawn against shipments 
for acceptance used by Geo. and R. Dewhurst in their dealings with 
Bevis, Russell and Co., and of the letter in reply from Bevis, Russell 
and Co. The written statement alleged that *' the said forms were always 
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used, and the drafts, with reference to the goods in the plaint mentioned, 
are in the same form.” The following was the heading of the invoice 

Invoice of 5 bales goods marked, &e., shinped per S. S.-to 

Bombay consigned to Messrs. Benn, Ashley and Co. there on account 

pIr P be remitted to Messrs. Bevis, Eussell 

A specifically for the protection of their acceptance of 

Geo. and R. Dewburst s drafts against this or anv of these shipments.” 

Messrs. Bevis. Eussell and Co., 

London. 

return hand, for favour of your acceptance and 

return to our London office, our draft @ 3 m/d. for £_^_aeainsfc 

shipment as per above statement. ^ 

to and held il’® of goods are to be remitted 

anrothe! of ■ f®*-fde protection of the enclose 1 bill, or 

whlh Xse crw"'" 

, . “ Yours faithfully, 

(Signed) G. and R. Dewhuest. ” 

reply^^ ®f Eussell and Go's letter of 

Messrs. Geo. and R. Dewhuest, 

Manchester. 

ing vou°^d^raf?\!n:r^'® T ' r ®f yesterday enclos- 

hande^ to vL "I October, which we have 

arranLmenu hpt^™ accepted, and we confirm the 

S sWpments. remittances and against 

„ “ Yours faithfully, 

(Signed) Bevis, Russell and Co.” 

made^tL^fhf'i*’-^ u^’ order was 

received hv .?should obtain possession of all the bales not already 

^rTny of thlrh""°V^r' "“^f^^king. On the event of the defendants! 
hen chaio held, entitled to the bales, or any of them, or to a 

to p’av toThr^ ff’® plaintiffs). 

L amoLt of u ^ ®f ‘he bales o^ 

cne amount of such hen. charge, &c., &c. 

.^ndmon, fcr the plaintiffs. 

and Co * I' Jardine. for the defendants, Messrs. Ritchie. Steuart 

Sco«, for the Official Receiver, Wreford, (defendant No. 1). 

plainOff^/rt for plaintiffs. -The 

Apart from th ®? *be goods. Dewhursb and Co. have no title, 
pronertv of ?h stoppage in transit, the goods had become the 

said thar^Tv, ®“ ‘beir behalf. It cannot be 

their re?n??o ^K™^'°^ ‘be bales were in 

Stat 46 a? AvTr“^® ®°gbsh Bankruptcy Act, 1883, 
and 47 Vie., o. 52. That doctrine does not apply in a case like 
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See Lin^lev on EdO o. 

goods were not in possession of the ^ ,,ho 

fading, and they held these m ^^3 p® ces-Lindley on Partnership 

became entitled to them we contend that the transit. 

(5th Bd.). P. 683. As to «toppaSe m 3 top. was only 

during which Dewhurst and Co. Contract Act (IX of 1872), s. 99, 

to Liverpool, not to (2) • [72] DcLhell v. Clark (3) ; Lyoit 

„a or ‘k-"““a crs" ,!Xt 

and Oo.:-It is admitted that 

They, therefore, had a right P , gg^is. Russell and Co. were 

lasted until the goods only-Smith's Mercantile Law 

doth Ed.).p. 690; Lyon v. stop the bales 

Watson (2). ^^0 further con Unded in Dock at the time notice was 

i„ on «*'“ <«" >'■ i®"' 

e veo were then still in tiansio jjo j ^nods which have been 

ke 59th Bye-law of the Port Trust P^ovdes th. t .oods^wb.c 

landed shall only he delivered on P''°‘^“ , j 1 Tbe bales ex 

a delivery order from ‘^6 

“ Clan Drummond and cx As to the 62 bales, wo 

such delivery our right could not mUso.i (2), hut 

got the bills of lading, ana that was enoug 'g^ • gales (4th 

besides that, we gave notice to the ship^ovvnoi ooiitend that 

Ed.), p. 882: Phelps. Stokes and 2 : 5^000 pairin by them 

the plaintiffs did not pay foi the ,,ood.. - >it 'riiia(o)- Ev parte 

on the 1st December was a deposit-Bcnirfiso.i v. Stranq Ko) , i 

Hayman (8) ; In re Rowland (9). 

.JUDGMENT. 

EaRRAN J.— This suit has arisen out of the failure of the S''™® 
Bevis Russell and Co. of London and other places, and of Benn, Ashley 

Sa Co ol Bomba,, A, is oot oou.u.l in sool. r.'S'Z 

which have lobe decide 1 in it are of some nicety. , ^ 

case I thought that I had satisfactorily solved them all and so oxmass 
myself. Farther consideration has caused me to modify my [73] views 
in some particulars, and to feel that the dillicuUies are somewhat greater 

than I fchen supposed. 

The facts, though somewhat involved, are nob much in dispute. 
plaintiffs, a firm of piece-goods merohants in Bombay, seek to ostablisli 
their right to 87 bales of grey shirtings which they purchased from Devis. 
Kussell and Oo., and which they alloga that they vmid (or before tae 
failure of that tirm. By their plaint, however, they offer to pay anything 
which may still be due in respect of the bales. The bales have been sold 
,inoe suit by arrangement bobween the parties embodied in an order ot 


(ij 15 Q. B. D. 39. 
(4) 15 Ap. Oa. 391. 
(7) 29 Ch. D. 813. 


(2) 5 Cb. D. 35. 

(5) 37 L. J. (Ch.) 665. 
(8) Ch. D. 11. 
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Court dated the 24th February, 1891. The decree will determine what is 
to be done under that arrangement and order. 

f Present on the record are the members of the firm 

of Ritchie, Steuarc and Go., George Wreford. the chief Official Receiver of 
the London Bankruptcy Court, and J. Whinney. trustee of the estate of 
Bevis, Kiissell and l^o. The Official Assignee, 0. A. Turner, is also 
a defendant, but nothing is now claimed by or against him, and his 

presence on the recm-J has long since become unnecessary. The firm of 

Ritchie, Steuart and Go. are attorneys for the firm of Geo. and R. Dawhurst, 
of Manchester, who c aim the bales as unpaid vendors, and have stopned 

h.lT arrangement which they allege that they 

have made with Wreford Pixley and Whinney as representing Bevis, 

Russell and Co Ritchie, Steuart and Co. are also the attorneys of the 

endant Wreford. ^ney are imt personally interested in the matter. 

1 Qo'f' C!o. were made parties to the suit on the 

19th January, 1891. As against them the suit began on that day. 

“o^aider, first, the rights of the plaintiffs in 
aspect 01 the 87 bales as against the firm of Bevis, Russell and Co., and 

then representatives m bankruptcy; secondly, what rights Dawnunst and 

Co have derived from these representatives, and what rights they were 

entitled to put in force as unpaid vendors of the bales, and how fL they 
effectually exercised these lacier rights. ^ 

ordflidVr of August, 1890. the plaintiffs bv telegram 

?erm« if h“ r®’ Co. 100 bales grey shirtings. The exact 

fnd r-n the plaintiffs’ letter to Bevis, Russell 

nriee August. It is only necessary to note here that the 

full.® u ^ November-December shipment, and 

Tht nrf at all events, at five per cent. 

Dosfhnn tn P‘®f ^^^ssell and Co. In order to be in a 

position to execute the plaintiffs’ order. Bevis. Russell and Co. ordered goods 

slle h P‘‘PP. Dewhurst and Co. The memorandum of 

B^vis R i-r Vp aod Co. is dated 15th August. 1890. 

?n he 1 T A- ““J confirmed the purchase, and 

on the 1st September directe d, m correction of a previous direction, the 100 

0 be marked ^ Bomuiiy •). These are the initials of the plaintiffs’ firm 
Narianji and Sons. In connection with Dewhursts’ claim to stop 
termrunL^wh-^^h^fK- necessary to examine with accuracy the 

Oe^^ delivered f. o. b. at Liverpool. 

plaintiKl u^? despatched the 100 bales, bearing the 

Co hS th^"^ 4 ° 7®Wool m There Bevis. Russell and 

^jo. nad them shipped m eight different vessels, as follows 

13 bales by the “ Nubia.” 

13 bales by the “ Clan Drummond.” 

12 bales by the '* Hispania.” 

12 bales by the “ Eden Hall,” 

13 bales by the "Inchulva.” 

13 bales by the Eoumania.” 

12 bales by the City of Edinburgh.” 

12 bales by the “ Wistow Hall.” 

“ Conference ” steamers. By 
tL ^ between their owners and the Bombay Piece-goods Association, 
rmer carry the goods of members of the Association as a fixed rate of 

49 


1892 

Oct. 3, 

Original 

Civil. 

17 B. 62. 


B IX-7 



1892 

OCT. 3. 

Okiginal 

Civil. 

17 B. 62. 


17 Bom. 75 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


'''TevirCsell and Co. consigned the 100 baj^es t^^BombaV in ^thei^ 

names, having the bills of laning • Eussell and Co. in Liver- 

their assigns.” The freight was paid Jevis Bussell^n 

pool on plaintiffs' behalf, and ^^.\®f.3ate of the several ship- 

Oo for the plaintiffs. It is unnecessary to sta^ the d^a save the 12 

ments. The'v were all made before On t'e several 

bales by “ Wistow Hall ” which accepted bfiUof Dewhurst and 

£ SSe re mrtL,"nhr;i:l?datrofinvoiced price, f. o. h. 

rnu n T fViink be no doubt but that on the goods being so shippaa. 

and from the latter, by re iso muA f«rms of the plaintiffs’ contraofc 

r .rr.. °'.m. oL .. ,»> u... »v 

’fSe ^oo.. 

X Smept. in Bevi.. En..,.ll nnfl Co.. l.tt.n wore th.n 

Siro"t“e',ooa., ..la . 1 ,. ao.a, thom,..lv.o on 

their price and charges incurreH in respect of them. I think. Iiowavo^ the 
correc't view is that the property in the goods was in the plaintiffs, 

Rus ell and Co. having, by bolding the bills of ading. he consp, iic ive 
possession of the goods and the legal right to thoir actual nossession and 
to retain the same until their price was paid by the plaintiffs with the 

The bills of lading of the bales by "Nubia.” Clan Drummond and 
“Hispania” Bevis, Russell and Co. endorsed in blank and sent by post 
to the firm of Bonn, Ashley and Co. in Bombay. The Nulna f^V^^vad 
in Bombay in November. Benn. Ashley and Co. endorsed the bill of 
ladiD« of the goods by her to the Dlambitfs. The plamtifis undei it 
received the 13 bales [76] ea: " Nubia.” The pla-intitfs did not. then make 
any specific payment in cash for r.he goods, hut they had a sum s['^nding 
to their credit in a book kept by Bonn, Ashley and Co. called the Goods 
ludeeters’ Hundi Account.” I shall more p irtioularlv refer to it hereafter. 
On this account no doubt they were given delivery of the 13 hales without 
making any specific payment. The invoices of the 25 halos per Clan 
Drummond” and "Ilispania” arrived in Bombay previously to the 1st 
December (probably on I4bh November), showing the amount duo by the 
plaintiffs for the 13 halos per "Clan Drummond” and tlio 12 per " Ilispania ’* 
(on the 31st October and 3rd November ro^poebivoU ). They wert> (landed 
to the plaintiffs. On the 1st December the plaintiffs paid Rs. 25,000 to 
the firm of Bonn, Ashley and Co. 

It is an important question in the case whether this payment is to 
be considered as a payment for or on account of the 100 halos or not. The 
defendants contend that it was nob a payment for the halos, hut was. 
in fact and in law. a deposit by the plaintiffs with the firm of Bonn. 
Ashley and Co,, out of which the pluintiffs intended probably to pay for 
the goods, but that, as thes plaintiffs did not fix the rate of exchange so as 
to convert it into sterling, it never became a payment for tho goods to 
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Bevis Eussel! and Co. Before mentioning the oral evidence upon the 
subject, I will notice the manner in which this payment is treated in the 
books of Benn, Asbley and Co. The first to lefer to is the “ Goods 
Indencers Ledger. In this the invoices, on their arrival, are entered to 
the debt of the dealers. The invoices per ‘'Nubia,” ” Clan Drummond” 

plaintiffs’ debit on the 

cl? and 14th November respectively ; the invoices of goods ner 
Clan Drummond and Hispania”on the latter date. The sterling 

Thh t'n 'r u so entered. This was the only 

debit to the baintiS m the hooks of Benn, Ashley and Co. on the IsD 

December. The plaintiffs had no account with that firm, but their goods 

pure ase account. The Es. 25,000 paid in by the plaintiffs on the 

Ist December are entered in the cash book thus “ Jairam Narranji and 

Tre'TahTi ^7“ 25,000 on account.” On what account ? 

The natural conclusion to draw is that they were received on [77] 

sums against the plaintiffs ; but as the 

^ms paid in exceeded that debit, the further inference arises that they 

were paid on account of the transaction of which that debit forms a nart 

Iiedif ThTtVf''^''" plaintiffs’ accounc and 

payment if is hA " on the object of the 

payment. It IS, however’ also carried to the plaintiffs’credit in the “Goods 

Indenters Hund. Account.” This shows, I think, clearly on what account 
no^t iQteaded the payment should be treated as made. It could 

Mge® ”TslLr^ ^® fin the “Goods Indenters’ 

Serred from thf ■ V sterling and in that condition 

bLn afaHthf !h i f f-' conversion might have 

Lookine sfth h f out by any calculator in the office, 

the inn hfi u plaintiffs would appear to have paid for 

i.hl “«d Oo” “ «'>« «'» B»" 

I1.V ¥'J“ T'*" P“'> ■" Bs- 25.000 to 

Which L 100, bales, and that he did so thus earlv to save interest 

rf 6th plaintiff. (He made the same statement 

on 6th December, 1890. and again on 7th January in reply to Ex 

prferorthe who^ fr'-already received the probable 

“ Hisnania ” ('’be invoices of the bales per Gian Drummond ’’and 

to cfver the f ^ ‘be whole), and paid in Es. 25.000 

the sum to^thl S«i ft • account of goods purchased, and placed 

carrying t to rhir Indenters’ Hundi Account,” 

hawl to fcheir credit m the Goods Indenters’Ledger ” This mav 

bauLupfev Tth " h f Macdonald had received notice of the 

ativL if bannmtc?“t rt, 7“’ 1° ^be represent- 

the credit of tho^nl^’ '’b®^ entered the sum to 

now stand credft a-'“ I 7“ 7® '’b® E“gb®b firm. The plaintiffs 

100 Sea^it *“ the books of Bevis, Bussell and Co. with the price of 

Macdonald. ^ba plaintiffs have not repudiated this action of 
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Agaiast this strong body of evidence we have the remark of Macdo¬ 
nald in his letter of the 10th January. 1891Owing to the low rate of 

exchange the dealers would not remit, but left the money with us m 
deposit.” This is not evidence against the plaintiffs, but 1 have to 
consider it, inasmuch as a book-keeper of the firm said, in answer to a 
leading question, that the contents of the letter were correct Mac¬ 
donald’s attention was not drawn to it when he was cross-examined. It is 
really of no value, as the remark applies to about fifty dealers. It may 
have been correct as to forty-nine of them, yet not correct as to the plaintiffs. 

On looking through the cash book of Benn, Ashley and Co., I find 
that when monevs were deposited with Been, Ashley and oo.. the fact is 
so stated in the cash entry with the rate of interest. The evidence of the 
plaintiff Khimji is sought to be impeached by a reference to the former 
course of dealing between the plaintiffs and the firm of Benn, Ashley and 
Co., and by a consideration of the improbabilicy of the plaintiffs making a 
payment for goods, as to some of which they did not know whether they 
had been shipped or not. It would be improper, I think, to disbelieve 
positive evidence as to the payment for the goods in question, if and 
because it can be shown that in previous instances the plaintiffs had 
made a deposit with Benn. Ashley and Co., and not a payment for goods, 
the deposit being subsequently applied in payment for the goods. But 
nothing of the kind has been shown. To render the argument of any value, 
we should have to consider each particular case in connection with all the 
circumstances connected with it, and if, after such consideration, we found 
that in most oases the plaintiffs made a deposit, and nob a payment in the 
first instance, some inference might be drawn from that fact unfavourable 
to the plaintiffs’ contention. So far. however, as I can judge, it was the 
plaintiffs’ practice to make a large payment in rupees, when the early 
invoices of any of their indents arrived, and to settle the exchange; or, in 
other words, to adjust the account [79] when the indent was completed, or 
nearly so. Khimji is nob strictly accurate. On the whole, I think him an 
honest and careful witness when he says that the exchange was always 
fixed within a week or fortnight after the payment of a sum by him to 
pay for goods. Longer intervals occurred. The strongest instance relied 
upon by the defendants is in the case of the transaction immediately 
preceding the present. On the lOth July and 4th August, Khimji paid in 
Rs. 8,000 and Rs. 2,000 respectively. The sterling was not fixed till 
September 12bb. Just, however, when their payment was made, it will 
be seen from Ex. H, that invoices of the plaintiffs’ goods were arriv¬ 
ing in considerable quantities and the plaintiffs were being debited with 
their amount. From the books alone I should draw the inference 
(as in this case) that the payment of Rs. 8,000 and Rs. 2,000 were 
payment on account of goods, though the account was not adjusted 
for a considerable time after the payment was made. On the other 
hand, I myself see nothing improbable in the plaintiffs making 
the payment in question, even though they were nob certain that the 
goods had been shipped. Khimji, however, tolls us that Macdonald told 
him that the goods would come were coming), and so ho made the 
l^ayment. I have arrived at a very positive conclusion that the plaintiffs 
intended to pay the Rs. 25,000 on account of the goods, and that 
Macdonald received the money on that account. 

I also am of opinion that it was, in law, a payment for the goods. 
It was argued that the money paid in rupees was nob and could not be 
payment for goods priced in sterling. That is nob so. Payment may be 
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made in any medium which the parties mutually agree to give and accept. 
In India a guest may pay his hotel bill with Engiisli sov'ereigns if 
the host will accept them. The present case is much stronger; for the 
plaintiffs never, on any occasion, paid for their goods except in rupees. 
Having regard to the course of business, the contract was really to pay 
Benn, Ashley and Co., on behalf of Bevis, Russell and Co., as many 
rupees as would make up the nrice of 100 bales expressed in sterling. 

[80] Then it is said that there was no payment till the exchange 
was fixed. That, again, I think, was not so. The payment was made, but 
until the exchange was fixed it could not be known how much change the 
plaintiffs were entitled to get hack. Till that was done, the proper entries 
could not be made to close tbe transaction, just as in the case of the 
English sovereigns given to the hotel clerk in payment of the hotel hill. 
Lastly, it is said that payment was in rupees to Benn, Ashley and Co., 
while the payment had to be made in sterling to Bevis, Russell and Co., 
audit is argued that the two firms were distinct, as Macdonald was an 
ostensible, though not a real, partner in Benn, Ashley and Co. That may 
be so in the case of bankruptcy for the purpose of regulating the distribu¬ 
tion of the assets; but in respect of transactions before bankruptcy, it cer¬ 
tainly seems to me that a payment to Benn, Ashley and Co. was a payment 
to Bevis, Russell and Co.; but, if that were not so, Benn, Ashley and Co. 
were certainlyagents to receive payment in the manner in which tbe plaint¬ 
iffs paid. The cash book entries were sent home each -week to Bevis, 
Russell and Co., to let them know how the dealers’ accounts stood. It was 
open to Bevis, Russell and Co., not to receive payments for indent goods in 
rupees unless the exchange in respect of the rupees paid was at once fixed, 
but for mutual convenience the other course was adopted with the assent 
of Bevis, Russell and Co. The plaintiffs’ payment was, in my judgment, 
good in law. At the time of the payment, Macdonald had the bills of lading 
in his hands of the goods shipped pet *'Clan Drummond,” and "Hispania.” 
He was quite ready to hand them, endorsed to the plaintiff’s, but the 
plaintiffs did not ask for them, as the vessels had not arrived. On the 


payment being made, Benn, Ashley and Co. in BomT)ay held these bills of 
lading in trust for the plaintiffs freed from any lien or claim on their 
part. Similarly, in London, Bevis, Russell and Co. held the bills of lading, 
in respect of^ the 62 bales shipped in the steamers “ Eden Hall,” 

Inchulva, Roumania,” “ City of Edinburgh ” and “ Wistow Hall,” in 
trust for the plaintiffs. 

On the 4tb of December, 1890. Bevis, Russell and Co. suspended pay¬ 
ment, and on the same day a receiving order was made vesting their 

assets in the defendant Wreford. On the next [81] day, F. W. Pixley 
was appointed special manager of the estate. The bills of lading for the 
62 bales were then handed by Bevis, Russell and Go. to Pixley. It was 
not argued before me, and I do not think that it could have been success- 
ully contended, that under the order and disposition clause of the 
English Bankruptcy Act, 1883, (Stab. 46 and 47 Vic., c. 52) or otherwise, 
Wmford or Pixley acquired by the vesting order any other or difi'erenti 
right to the bills of lading of the 62 bales which they held in London, or 
to the bills of lading of the 25 bales held by Benn, Ashley and Co., or to 
the goods of which these bills of lading were the symbols, than that 
in which Bevis, Russell and Go. and Benn, Ashley and Co. held them 
immediately before their suspension. The point was nob expressly 
conceded or admitted, but it was not, on the other hand, expressly 
contended for. I, therefore, do not enter upon it more fully. If that be so, 
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Wreford or Pixley became trustee of these bills of lading and of the bales 
reoresented by them for the plaintiffs. The bills of ladmg for the 62 bales 
at that time bore the endorsement, in blank, of Bevis, Bussell and Co. 

Macdonald filed his petition in insolvency in Bombay on the 10th 
day of December, 1890. Under the vesting order made upon that petition 
the defendant C. A. Turner claimed to be entitled to bold the assets of 
B»nn Asblev and Co. in Bombav. Macdonald handed the bills of lading 
per '■’clan Drummond” and “ Hispania ” to C. A. Turner endorsed m 

blank aoparenbly. • i. 

On the 8bh December, 1890, the plaintiffs filed this suit against 

Bevis Russell and Co. and Benn, Ashley and Co., and Macdonald for a 
declaration of their right to the 25 and 62 ba.les. and consequential relief. 
On giving security the plaintiff Khimji Jairam was appointed intetim 
receiver of the bales. On the 16th December Mr. Turner endorsed the 
bills of lading par "Clan Drummond" and "Hispania" to the plaintiff 
Khimji Jairam. These vessels had before then arrived in Bombay. 
The plaintiff Khimji Jairam under that endorsement received the 13 
bales ex "Clan Drummond " on the 23rd December, 1890, hut not those 
“Hispania" till much later. On the 9bh December, 1890, the 
Official Receiver, Wreford, had caused a telegram to be sent to Ritchie, 
Steuarb and Co , to protect the [82] goods of Bevis, Russell and Co. 
and Benn, Ashlev and Co. on his behalf in Bombay. Ritchie, Steuart 
and Go. accordingly claimed the assets from C. A. Turner on the 10th 
December. Since then Ritchie. Steuart and Co., have represented the 
Official Receiver of the bankrupt firms in Bombay. Prior to the 2l3b of 
December, 1890, they received the bills of lading for the 62 bales from 
Pixley. On the 30th of December, 1890, the plaintiffs by their solicitors* 
letter (Ex. J.) demanded these bills of lading from Ritchie, Steuart 
and Co. To this letter Ritchie, Steuart and Co. replied by their 
solicitors’ letter of the 31st December, that they had received the bills of 
lading from Pixley with his orders not to deliver until completion of the 
payments. They accordingly refused to deliver the bills of lading to the 
plaintiff s. On the same day Ritchie, Steuart and Co. wrote to the plaintiffs 
offering to deliver the 62 bales to the plaintiffs, as they arrived in Bombay, 
on payment of their invoiced price. On 21st January they demanded 
payment from the plaintiffs of £2,003. 

In the view I have taken of the case, the plaintiffs were entitled, 
as against the representatives of Bevis, Russell and Co. and Benn, 
Ashley and Co. in bankruptcy, to the bills of lading and the goods 
represented by them without further payment. Ritchie, Steuart and Co., 
as attorneys for the Oflicial Receiver, had not, therefore, the right to with¬ 
hold the bills of lading of any of them, or the bales, from the plaintiffs. 

The firms of Bevis, Russell and Co. and Bonn, Ashley and Co. 
were adjudged bankrupt on the 14th of February 1891, and the defendant 
J. Whinney was appointed their trustee on the 16th February, 1891. He 
was subsequently added as a defendant to this suit. The bankrupts made 
an arrangement with their creditors, under which they have paid, or secur¬ 
ed their creditors, a composition of 6s. in the pound. Their bankimptoy 
was, therefore, annulled on the 5th August. 1891. The defendant 
J. Whinney makes no claim to any of the 87 bales, or their proceeds. 
All assets which C. A. Turner collected belonging to the estate of Benn, 
Ashley and Co. in Bombay he has made over to the defendant J. Whinney. 

[83] It follows, from what I have said, that tlie representatives in 
bankruptcy of Bevis, Russell and Co. and Benn, Ashley and Co. had no 
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rights to the 87 bales in dispute to confer on Geo. and R. Dewhurst, and 
that firm can claim no rights in the bales conferred by these representatives. 
They have not, however, purported to confer any rights on Dewhurst and 
Co. or assigned any rights to that firm. The claim of Dewhurst and Co. 
to the 87 bales depends, therefore, in my judgment, altogether on their 
right, as unpaid vendors, to stop the goods in transit. 

Before I enter upon a consideration of their rights in that respect 
I shall clear the ground by stating that, in my judgment, ihey have not 
lost, since suit, the rights (if any) which they possessed when it was filed 
against them, I mean by reason of the agreement which they have 
entered into with the defendant Wbinney on Slst July. 1891. So far 
as the plaintiffs and the 87 bales are concerned, the agreement amounts 
to this: Dewhurst and Co. are to recover the 87 bales, or their proceeds, 
from the plaintiffs, if they can, and are to give up their claim to the 
Rs. 25,000, and, giving credit for what they may receive in respect of the 
87 bales. ax*e to provide for the difference in bankruptcy, or under the 
deed. This is not so stated in so many words, as the 87 bales in question 
are only one of many consignments to a very much larger extent made by 
Dewhurst and Co. under similar circum-stances, and the agreement 
relates to all the goods sold by Dewhurst and Co. to Bevis, Russell 
and Co., for which they have not been paid, but in effect that is the 
arrangement as to the 87 bales. I, at one time, thought that, if Whinney 
held the Ra, 25,000 in trust for Dewhurst and Co. under the terms 
of the invoices under which Dewhurst and Co. had sold them, the 
airangement was a fraud on*tho plaintiffs, as Dewhurst and Co. gave up 
a fund out of which they were entitled to pay themselves for the 87 bales; 
but I am now satisfied that the Rs. 25,000 had been before bankruptcy 
mixed up with the other moneys of the bankrupt firm, and could not 
be followed or ear-marked, and that, therefore, Wreford first and Whinney 
after him did not hold any fund in trust to pay Dewhurst and Co. for the 
87 bales. It is not necessary to consider whafc would have been the result 

done so. Possibly it would have been a case of subrogation. 
LoiJ I give no opinion upon it. I also think that Dewhurst and Co. 
have not been paid 45. or 6s. in the pound on the price of the 87 
bales. Notwithstanding the endorsements of that 4s. payment on the 
bill^ the truth is that it was paid in the balance estimated to remain due 
to Dewhurst and Co. after their securities, including the 87 bales in 
question, had been realized—a balance which is still open to final 
adjustment. 

In this view it is unimportant to consider why Dewhurst and Co. 
were not made parties to this suit. 

It is admitted that Dewhurst and Co. were, upon the suspension of 
Bevis, Russell and Co., unpaid vendors of the 87 bales and entitled to 
the exercise of all rights which unpaid vendors possess, including the right 
to atop the bales in transit. The first question which arises is whether 
that right did not cease when Bevis, Russell and (Jo. received (if they 
received) and shipped the bales at Liverpool. That depends upon the 
^rms upon which Dewhurst and Co. sold the goods to Bevis, Russell and 
Co., and started them upon their journey. The memoranda of sale and 
purchase of the goods in question already referred to do not profess to 
be more than mere memoranda. The terms upon which the sale took 
place must be taken to be the usual terms upon which Bevis, Russell and 
Co. were in the habit of purchasing goods from Dewhurst and Co. These 
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1892 are set; out in the invoices. They are similar in the case of all the 
Oct. 3. shipments. The following is the wording of one of them ;— 

" Invoice of 12 bales goods marked J. N. & S. 169/175 shipped per 
Original “ Hall, ” Bombay, consigned to Messrs. Benn, Ashley and Co, 

Civil, there on account of the concerned. Proceeds to be remitted to Messrs. 
17B~~62 Russell and Co., London, specifically for the protection of their 

’ ‘ acceptances of Geo. and R. Dewhurst’s drafts against this or any of these 

shipments. ” 


The letter of Dewhurst and Co. enclosing their draft for acceptance 
for the price of the goods repeats the terms as to the specific appropriation 
of the proceeds. The letter of Bevis, Russell and Co. notifying acceptance 
of the draft confirms the arrangement. From these documents and 
the oral evidence given in commission, it appears to me that when Dewhurst 
and Co. forwarded the goods to Bevis, Russell and Co. a^ Liverpool, and 
sent the carrier’s receipts with the name of the steamer bv which thev 
[85] were to bo forwarded, they reallv started the goods on their voyage 
to Bombay, consigned to Benn, Ashley and Co. there, and that though 
Bevis, Russell and Co. at Liverpool had the power, by reason of their pos¬ 
session of the indicia of title to the goods, to alter their destination there 
and to .start them on a different voyage, yet to have done so would have 
been a breach of faith on their part; towards Dewhurst and Co., if not a 
violation of the express terms of their contract. At Liverpool, Bevis, 
Russell and Co. never had actual physical possession of the goods. That 
was always in the hands of intermediaries for the purposes of the voyage ; 
and though Bevis, Russell and Co. shipped the goods in their own name, 
they did so in pursuance of the contract between them and Dewhurst 
and Co. They did not impart to the goods a new destination. This 
circumstance differentiates the present case from Ex parte Miles (11, and 
brings it within the authority of Ex pnrte TFa^son (2). The fact that it 
was the firm of Bevis, Russell and Co. who attended to the sliipoing 
arrangements in Liverpool, does not render the voyage, which, in its incep¬ 
tion, was intended to be a voyage to Bombay, a voyage first to Liverpool 
and then from Liverpool to Bombay. It is not sufficient, so to sav, to 
break the continuity of the voyage —Lyon v. Hoffjuino (31 approving 
Beihell v. Clark (4). The transit lasted, in my opinion until the bales 
were, as it is called in some cases. “ at homo ” in Bombay. Until then 

the right of Dewhurst and Co. to stop the goods in transit lasted. 

I have next to consider whether Dewhurst and Co. did effectually 

stop the goods, or any of them, in transit so as to defeat plaintiffs’ title 
to them. 


On the 6th December Dewhurst and Co. wrote to the receiver giving 
him notice that they claimed all shipping documents, goods, and proceeds 
of goods and remittances in respect of shipments to Benn, Ashley Co.. 
Bombay, for which Geo. and R. Dewhurst drew bills, and requiring him 
to apply the same proceeds and remittances towards payments of such 
bills m accordance with the berms of iho invoice headings. On the 
9bh December [86] Dewhurst and Co. caused a telegram to he sent to 
Ritchie, Stenarb and Co. : Dewhursts request give every assistance 

imu Pi*otecbing their interest.” and on the 

10th December another telegram; " Dewhursts claim (to have) goods 


(1) 15 Q.B.D. 39. (2) 5 Ch.D. 35- (3) l5 Ap.Ca.39l. 
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sold by them and proceeds specifically applied to pay bills against goods. 
Sending p/a.” This was notified to Benn, Ashley and Co. Since then 
Ritchie. Steuart and Co. have acted for Dewhurst and Co. in Bombay as 
well as representing the Official Receiver in the bankruptcy proceedings. 
After the sending of these telegrams, negotiations took place between 
Dewhursts ahd Che Official Receiver. There is in my judgment no founda¬ 
tion, either in fact or in law, for the argument that they amounted to a 
stoppage of the goods in transit on the part of Dewhursts. 

The letters which passed between the parties and the or^I evidence 
alike show that on the lltb December it was arranged that the Official 
Receiver and Pixley should carry out the sale of Dewhursts’ goods 
which had been made to native constituents for cash, through Ritchie, 
Steuart and Co., and chat Ritchie, Steuart and Co. should hold the 
proceeds of such goods to tde joint account of the Official Receiver and 
Dewhursts. When this arrangement was made, it was not known that 
the plaintiffs claimed the 87 bales, nor was it known that the Official 
Assignee asserted an adverse interest to that of the Official Receiver. At 
that time Dewhursts relied on their remedy under the specific appropria¬ 
tion clause in their invoices. This claim was not then actually admitted 
by the Offici-il Receiver, but it does not seem to have been seriously 
disputed. Its validity was left to be determined thereafter. 

On this arrangemecib being come to, the joint telegram of the 12th 
December was sent r.o Ritchie. Steuart and Co., in order that they might 
carry it out. This telegram was not in the exact form the parties had 
agreed on. That Will be found at the back of Ex. 68 and in Ex. 72 to 
e commission . Please carry out sales to natives delivering goods against 
^sh only and remit proceeds to England in joint names of Pixley and 
Dewhursts." This arrangement was not communicated to the ship-owners. 

r» 7 l ^otirse, contemplate a stoppage of the goods in transit 

L87J by Dewhursts, It is in these respects altogether different from the 
arrangement in Ex parte Watson (1). In pursuance of it, Pixley sent 
forward.the bill of lading of the 62 bales to Ritchie, Steuart and Co. He 
did not part with, and did not intend bo part with the hill of lading of the 
62 bales, except to his agents, nor to deprive himself ot such advantages 
as the possession of the bill of lading conferred upon him, though the 
proceeds of the goods were to be remitted to the joint account of himself 

Wade’s letter, which was probably written after 
Pixley s, exnresses the arrangement more accurately than Pixley’s. and 
must be consi.iered the guiding one. Dewhursts’ solicitors’ labrer by the 
same mail shows the view which they took of the position. Before it was 
written, Dewhursts had received the telegram of 11th December, notifying 
9 Official Assigneo s adverse claim to all goods consigned to Benn, 
Ashley and Go. In consequence of this claim, on December 13bh Dewhurst 
and Co., had a telegram sent to Ritchie. Steuart and Co., directing 
em to stop, in transit, a large number of bales including the 25 bales ex 
Clan Drummond ’ and Hispania.” They also sent instructions to 
the agents of the Gian Drummond ” and ” Hisnania ” in England to stop 
ese bales, bub as these were later in date bo the steps actually taken in 
Bombay I need nob further refer to them. 

I now come to the steps taken on behalf of Dewhurst and Co., in 
ombay. On the 15bh December the solicitors of Ritchie, Steuart and 
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1892 Co,, wrote to Bonn, Ashley and Co., that they had instructions to stop 

Oct. 3. in transit, amongst the bales, the 25 bales ex Clan Drummond and 

- “ Hispania;” but as Macdonald was then insolvent, and had long before 

Original parted with all documents to the Official Assignee, this notice cannot 
Civil. be treated as of any value as a stoppage in transit of these bales, even 

- if under any circumstances a notice to the consignees can be treated as 

17 B. 62. effectual as a stoppage. I think that it cannot: see on this point Phelps 

Stokes and Co.v. Cornber{\), The solicitors of Ritchie, Steuart and Co., 
on the same day wrote to the Official Assignee, informing him 
that they liad stopped the 12 bales ca: " Hispania” in the hands of 
[88] the Port Trust, and also of steps which they had taken as to the 13 
bales ea: '* Clan Drummond ” then expected. It appears from this letter 
that previous to its date Graham and Co., had given a delivery order for 
the 13 bales ex " Plispania.” The notice of stoppage to the Official 
Assignee was valueless as in itself a stoppage in transit. It was apparently 
written after the notice presently to be referred to. 

On the morning of the 15th December, Ritchin, Steuart and Co., gave 
notice to Graham and Co., agents for the" Hispania,” to stop the 12 bales 
which had been brought by that vessel. It would, however, appear that, 
previous to that notice, the goods had been landed in the Dock. Mr. Ker, 
on behalf of Ritchie, Steuart and Co. acting for Dewhurst and Co., went to 
the Prince's Dock and found the bales landed there. He thereupon gave 
the Dock authorities notice to stop them. At this time a delivery order 
for the good-i had been granted by Graham and Co. For reasons which I 
shall presently assign, I have come to the conclusion that this was an 
ineffectual attempt to stop these particular bales, and that the plaintiffs’ 
title as to them must prevail over that of Agents of Dewhurst and Co. The 
goods were ‘ at home” before the notice to stop was given. It is unneces¬ 
sary to refer to other letters put in on this part of the case. The tortious 
act of the carrier, after the goods are "at-home,” cannot defeat the 
purchaser's right —Bird v. Broton (2). 

On the same morning of the 15th December, Ritchie, Steuart and Co., 
gave notice to Finlay, Muir and Co., agents for the "Clan Drummond,” 
to stop the 13 bales by that vessel in transit. At the time this notice 
was given, it appears, from the evidence of Mr, Ker, that these bales were 
still on board the "Clan Drummond.” He wont to the Prince’s Dock 
and ascertained that fact. lie also gave notice to the Dock authorities to 
stop the goods. At this time the goods were, without doubt, in the posses¬ 
sion of the master of the " Clan Drummond,” and, therefore, were 
still in the carrier’s hands and liable to he stopped. It was, it 
appears to me, the duty of the agents at once to have comraunioatod 
that notice to the master of the " Clan [89] Drummond,” and the 
notice to the agents is, therefore, equivalent to a notice to him— K-Cnip 
v. Falk (3). The bill of lading had not, at this time, been endorsed 
or handed to the plaintifi Khimji, but was in the hands of the Official 
Assignee of Macdonald, who did not hold it in any hotter right than that 
of Bonn, Ashley and Co., a right which the unpaid vendors wore entitled 
to defeat. I think, therefore, that this notice to st>op was in time to 
defeat the plaintiffs title to the 13 bales. It is unnecessary to refer to the 
further correspondence on this poinr.. On the 23rd December the 13 
bales were delivered to the plaintiff Khimji, as reooiver and under the 
endorsement of the bill of lading, by the Official Assignee. It is, I think. 

(1; 29 Cb. D. 813. (2) 4 Kx. 786. (3) 7 Ap. Ca. 585. 
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clear law that a wrongful delivery of goods by the carrier after notice to 
stop in transit does not defeat the right of the unpaid vendor —Sett v. 
Cowley (l). 

I now come to the 62 bales of which Pixlev offered delivery to the 
plaintiffs on the Slat December, if they would pay for them. Under the 
agreement of the 11th December between Dewhurst and Co., and the 
Ofi&cial Eeceiver, to which I have already referred, Ritchie, Steuart and 
Co., in my judgment, held them as agents for the Official Receiver and 
Pixley, and not for Dewhursts. The letter of Messrs. Conroy and Brown 
of the 8th January, 1891, is erroneous in stating that they were held 
for Dewhurst as well. It was the proceeds of the goods which were to 
be held on joint account and not the bill of lading. This possession of the 
Official Receiver and Pixley, who were trustees of the bill of lading for 
the plaintiffs, enured for the benefit of the plaintiffs against Dewhurst 
and Go. On the 31st of December, Ritchie, Steuart and Co., on behalf of 
the Official Receiver and Pixley sent round notices to the agents of the 
five different vessels, in which the 62 bales had been shipped, to hold the 
goods for them, stating that they held the bills of lading. These notices 
were all received before the series of notices next to be referred to, on 
behalf of Dewhursts were sent out. At that time four of the vessels, at 

least, were in the Dock. The dates of discharge of the halos in Question 
were as follows :— 


[90]“ Eden Hall” had on the 


” Inchulva” 

2nd January 1891, 
do. do. 

“Roumania” 

do. 

do. 

“City of Edinburgh’ 

’ do. 

do. 

"Wistow Hall” 

do. 

do. 


discharged 9 bales, leaving undischarged 3 


do. 

0 

do. 

do. 

13 

do. 

13 

do. 

do, 

0 

do. 

12 

do. 

do. 

0 

do. 

12 

do. 

do. 

a 


Total discharged 46 


Undischarged 16 


On the evening of the 2nd January 1891, therefore, 46 bales were in 
the hands of the Dock authorities, and 16 bales were still on board the 
Inchulva" and Eden Hall.” 

On the 2nd January, Ritchie, Steuart and Co., wrote notices to the 
several agents of the above steamers, on behalf of Dewhurst and Co., of 

stoppage in transit of the above bales, except in the case of the Wistow 
Hall,” in respect of which no notice was given. At the end of the letter 
there was also a notice to stop in transit on behalf of the Official Receiver, 
but as in respect of these particular bales he was not an unpaid vendor, 
the notice on his behalf may be disregarded. 

These notices were all delivered on the 3rd January. As to the 16 
bales then on board the steamers, I must hold, for the same reasons I gave 
in the case of the Clan Drummond,” that notices to stop in transit on 
behalf of Dewhursts were in time. The title of Dewhurst and Go., to these 
must prevail. It must also prevail, I think, as to the 13 bales ex " Rouma- 
nia.” The notice given to Graham and Co., the agents of the “ Roumania,” 
on the 15th December 1890, related not only to the bales per “ Hispauia,” 
but also to any other bales shipped on account of Geo. and R. Dewhurst 
^ Messrs. Benn, Ashley and Co.” This notice was no doubt indefinite, 
but still it covers the shipment by the '* Roumania,” and was given in 
time to prevent the b^les per ** Roumania” reaching * home.” As to the 
12 bales per Wistow Hall” out of the remaining 33 bales which were in 
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1892 the Prince's Dock on ^h 0 Sad January, no notice of any kind on behalf of 
Oct. 3. Dewhurst and Co., has been proved, and to these the plaintiffs are entitled. 

The position of the remaining 21 bales raises questions of great doubt 
ORIGINAL difficulr.y. I regret that as to them the case was not more fully 
Civil. argued. In what capacitv did the Trustees of the [91] Port hold such 
17 B 65! Soods ? Bombay Act VI of 1379 constitutes them a public body, and 

imposes certain duties upon them. Amongst other things it constitutes 
them wharfingers, and for their duties as such they are to levy tolls and 
charges under s. 43. Being a public body they are bound to receive on 
their wharves and in their sheds all goods properly tendered to thorn. 
Section G2 provides that., if the m^istor or owner of any vessel before 
landing goods at any wharf of the Board shall give the Board notice in 
writing that such goods are to remain subject to a lien for freight or 
other charges payable to the shipowner, such goods shall continue liable 
to the same lien (if any) for such charges as they were subject to before 
the landing thereof. The goods, however, are to lie in the warehouse 
and sheds of the Board at the risk and expense of the owners liable to 
be sold to pay the above lien and the Board’s charges. The sections in the 
Bombay Act relating to this subject are similar to those under which 
goods are landed at “ Sufferance ” wharves in London and elsewhere. 
The effect of landing goods at such wharves was much considered in 
Barber v. Meyerstein (l) and in Glyn Mills Co. v. East and West India 
Dock Co. (2). In the latter case there was much dilforence of opinion 
amongst the several Judges, before whom the case came, as to whether 
the goods after being landed were held under a contract or not, and, if 
yea, with whom. The view on this point held by Brett, L. J., in the 
Court of appeal was, I think, that adopted in the House of Lords, viz , 
that the goods are lauded under the provisions of the statute, and 
held under the same provisions, and that there is no contract with any 
one. In the statute there considered as here also, there was no provision 
as to how and to whom delivery was to be made, and it was held that 
the laoding of the goods made no difference in that respect, and that 
tins wharfingers were for this purpose placed in the same position as the 
master, and had to make delivery according to the exigencies of the hill 
of lading handel to them duly endorse!. A further proposition is also, 
I think, to be gathered from the judgments delivered in the House of 
Lords, namely, that as long as tlie goo Is aro subject to a stop order for 
freight, the hill of lading has not discharged its office, and that the 
[92] goods are subject to incidents arising out of the original contract 
contained in the bill of lading. 

From this it would seem to follow that so long as they are subject to 
a lien for freight the transit has not ended. The goods aro not at home. 
The converse proposition would, however, seem also to bo true, that when 
the shipowner lands the goods under the statute, and his freight has been 
paid, his right of control and lien over the goods is gone, and thenceforth 
the goods are held by the statutable wharfingers for the consignee alone. 
In the present case, as the freight was in every instance prepaid, the 
masters of the several vessels, when they landed the plaintitTs’ goods at 
the Prince’s Dock, had no longer any control or lien over them. The 
Dock authorities held them under the provisions of the statute for the 
holders of the bills of lading, i.e., the Official Poceiver and Pixley, 
represented by their agents, Ritchie Steuarb and Go., who in turn held 

(1) 4 Eog. and Ir. App. 317. 
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these bills of lading as trustees for the plaintiffs. If that is the correct 1892 
view, the goods ceased to be m transit when landed, Oct. 3. 

Great difficulty is, however, introduced by the 59th rule of the Bye- ^ ~ 

laws of the Port Trust, which is this :—Goods landed at the Dock shall ORIGINAL 
only be delivered on production of bills of lading accompanied by a delivery ClVIL. 
order from the master or agent of the vessel.” This delivery order is, no « gg 
doubt, intended as a voucher that the freight has been paid, and that 
there is no lien under s. 62 of the Act. Does the non-obtaining of 
it by the holder of the bill of lading keep up the transit until it has been 
obtained, when there is no freight due, and no lien on the part of the 
master ? On the whole, I have come to the conclusion that it does not. 

The rule, I think, was not intended to have, and has not, any effect on the 
rights of consignees, but is merely a departmental rule to prevent servants 
of the Board from delivering goods subject to the master’s lien. I do not 
see^ how the agent of a steamer could be compelled to give such a 
delivery order. The goods, as I have shown, are not under his control 
after being landed free of freight. This seems to be the view of the 
Dock authorities. The shed master under pressure of the cross-examination 
seems to me to have put the delivery order on too [93] high a footing. 

In the case of the Hispania, ’ however, it must be remembered 
that the bill of lading was endorsed with the delivery order of the agents 
before Dewhurst and Co. gave notice of the stoppage on the i3th of 
December. As to the 21 bales also, I think that, when the Official 
Receiver gave his notices of the 3isb December, the case must be treated 
as if he had obtained delivery orders at that time. 

Whether that be so or not, I am of opinion that, in respect of the 
goods which were landed before Dewhurst and Co. gave their notice of 
stoppage on the 3rd of January, no notice of stoppage in transit has been 
proved to have been given to proper persons. The Dock authorities were 
not the servants of the several agents to whom notices were given, and no 
^ty was cast on the several agents to give information of them to the 
Dock authorities. The agents’ duties as to the goods were over when 
they had been landed under the provisions of the statute. Accordingly, 
when the latter gave up the goods in March under the endorsement upon 
the bills of landing of Ritchie. Steuart and Co. which must be taken to 
have been made by them as agents of the Official Receiver and Pixley, 
they are not shown to have received any notice of stoppage in transit, 
and, therefore, the title of the plaintiffs to the 21 bales, which I am now 
considering, is superior to that of Dewhurst and Co. 

The result is that under terms of the consent order of the 24th 
February, 1891, the plaintiffs must pay Dewhurst and Co. through 
Ritchie, Steuart and Co. the invoice cost of 42 bales (see note), with 
interest at 5 per cent, per annum from their due dates to payment. 

All parties to bear their own costs respectively. 

Attorneys for the plaintiffs:—Messrs. Thakurdas, Dharamsi and 
Cama. 

Attorneys for the defendants :—Messrs. Conroy and Broion. 

Note. —The 42 bales in respect of which it was held that goods notice to stop in 
transit had been given, and for which, therefore, the plaintiffs had to pay fsee order of 
24th February swpra, p. 71), were made up as follows 13 bales ea: “ Clan Drummond” 
and 13 bales ex “ Roumania ” stopped by the notice dated the loth December. 1890, 
and 13 bales ex “ Inchulva ” and 3 (out of 12) ex “Eden Hall” which were still on 
board and undischarged on the 3rd January, 1891. 
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[94] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Parsons. 

Shekh Adam Isufbhai (Original Defendant), Appellant v, 
Jamnadas Ranchordas and others (Origmal Plaintiffs), 

Respondents." [8th October, 1891.] 


Civil Procedure Code (Act XIV of 1892). s. 283--Sui< to establish right to attach—Onus 
of proof—Right of defendant in such suit to set up the title of n third person where 
dfifendanVs own title derived from such persons is tainted loith fraiid—Decree — 
Evecution — Registration—Registration Act III of 1877, ss. 21 and GO— Description 
of property not contained in body of the deed of conveyance, but inserted as a foot-note. 

Paizalla owned a house in Surat. On the 2l8t August 1882 be was adjudged 
a bankrupt by the Supreme Court of the Straits Sectlemonts, within whose 
jurisdiction he was then carrying on business as a merchant. On the 2Cth 
February 1884 bo executed a conveyance of the house to Mr. Oarew, the trustee 
in bankruptcy, for tbe benefit of his s-cbeduled creditors, of whom tbe defendant 
was one. The defendant held a mortgage on the bouse for advances made by 
him to Paizulla. Mr. Carow had an agent in India, one Nazir Mahomed, with 
whom the defendant was a partner in business. On the 20th November 1884 the 
plaintiffs obtained a decree for Rs. 78,000 against Faiznlla and another person, 
and in execution of this decree they attached the bouse in question as the pro* 
perty of Faiznlla. Prior to the attachment the defendant, in consideration of 
the mortgage-debt due to him. bad obtained a transfer of the bouse from Carow 
with possession. No further consideration was paid by him at tbe time of the 
traosfer. On the attachment being levied by the plaintiffs, the defendant 
claimed the house as purchaser from Carow, and the attachment was raised. 
The plaintiffs then filed this suit under s. 2^3 of the Civil Procedure Code (Act 
XIV of 1882) to establish their right to attach the house as the property of their 
judgment-debtor. The plaintiffs (the respondents) contended that the transfer 
of the house by Oarew to the defendant was fraudulent, the defendant being a 
partner of Carow’s agent, and no considora' I 'li having been paid for the transfer. 
The defendant (appellant) contended tbit it was suffioiont for him to show that 
Carew’s title was good, and that, if tbe hous) had validly passed to Carew, it 
could not afterwards be attached for Faizulla’.^ debt. The plaintiffs (respondents) 
on the oth‘'r hand argued that the defendmt ouglit not to bo allowed to set up 
Carew’.H title; that the transfer by Carow to him was fraudulent, and that he 
ought not to bo allowed to benefit by his own fraud. 

Held, that the defendant was entitled to set up Carew’s title as a defence, 
although ho might have been guilty of fraud in his subsequent dealings with 
Carew. If Carow’a title neither originated in, nor was upheld by, any fraud of 
the defendant, and if the plaintiffs' claim failed on proof of Carow’s title alone, the 
[93] defendant would not benefit by his own fraud, but by the proof of a title 
paramount to that of both plaintiffs and defendant. 


In a suit brought under s. 283 of the Civil Procedure Code (Act XIV of 1892) 
to establish the right to attach property, it is for the plaintiff to prove that the 
property in qui-siion is the property of the judgment-dobtor^. The onus of proof 
is upon him. He can have no right to attach proporlv which is proved either 
never to have belonged to his judgmont-dobtor, or having been his, to have 
passed out of his possession and ownership, and become, in law. the property 
of others prior to the time at which attachment is sought. The defendant 
defending i^uch a suit may. thoroforo. roly on the title of a third person. 


A conveyance of immoveable property did not contain, in the body of the deed, 
a description of it sufficient to identify it. In a foot note, however, such a dosorip- 
tion was’givcO’ and it was signed by the assignee only. The deed was accepted 
bv the RoRistrar. and was registered, and a certifioato to that effect was givoa 
under a. GO of the Registration Act (III of lS77). The deed being tendered in 
evidence was objected to ou the ground that it ought to bo treated as unregis¬ 
tered. since It had been improperly accepted for registration by the Registrar 
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Beldt that the error in aoceptiog it. if error there was, did not invalidate the 

registration ; see Sah Makhan Lai v. Sah Kcondan Lai (li. 

[R., 25 B. 202 (206) ; U.B.R. (1897—1901). 270,] 

Appeal from the decision of Khan Bahadur B. E. Modi, First Class 
Subordinate Judge of Surat, in suit No. 237 of 1885. 

One Faizulla was the owner of a house at Surat. On the 21st 
August, 1882, he was adjudged bankrupt by the Supreme Court of the 
Straits Settlements, within whose jurisdiction he was carrying on 
business as a merchant, and on the 20bh February, 1834, he executed a 
conveyance of the said house to Carew, the trustee of the property of the 
bankrupt, for the scheduled creditors, of whom the defendant, Shekn 
Adam Isutbhai, was one. Carew had an agent in India, one Nazar 
Mahomed, with whom the defendant was a partner in business. 

On the 20th November, 1884, the plaintiffs obtained a decree in 
Surat against Faizulla and one Abdulali for Rs. 78.000, and in execution of 
this decree they attached the house in question as the property of Faizulla. 
Prior to the attachment the defendant, who, as above stated, was a creditor 
of Faizulla and who held a mortgage on the house for advances made by 
him, obtained a transfer of the house from Carew as trustee in considera¬ 
tion of bis mortgage-debt. No further consideration was paid by him at 
the date of the transfer. On the attachment [96] being m^de by the 
plaintiffs, the defendant claimed the house as purchaser from Carew, and 
the attachment was raised. The plaintiffs then filed this suit under s. 283 
of the Civil Proce<^iure Code (Act XIV of 1882/ praying for a declaration 
that the house was the property of their judgment-debtor Faizulla, and that 
they were entitled to attach it. 

The Court of first instance passed a decree for the plaintiffs, holding 
that the purchase by the defendant was void as against all the creditors 
of Faizulla, including the plaintiffs. 

In appeal, a question was raised as to whether the house had ever 
belonged to Faizulla. The Court held, on the evidence, that it had been 
his troperty. 

Vicaji (with Gokaldas Kakandas Parekk)^ for the appellants. „ 

Branson^ for the respondents. 
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JUDGMENT. 

Jardine, J., (holding, on the evidence, that the house had been 
Faizulla’s property, continued) :—The house which thus belonged to 
Faizulla was undoubbedlv conveyed by him bo Carew. 

Exhibio 32 shows that Faizulla was adjudged bankrupt by the Supreme 
Court of the Straits Settlements on the 21sb August 1882. and this adjudi¬ 
cation was followed by a conveyance of the house executed by Faizulla on 
the 20th February 1884 in favour of Carew, who was the Sheriff of 
Singapore and trustee of the property of the baokruot for the scheduled 
creditors (Ex. 85). 

This conveyance was executed prior to any attachment of the property 
by the plaintiffs (prior indeed to their decree), and would have been a 
perfectly valid and legal conveyance under the law of this country. The 
only objection raised against its validity is that it oufht to be treated as 
unregistered, since it was improperly accented for registration by the 
Registrar of Bombay. This was the view taken by the Subordinate Judge, 
who, however, (ms is here admitted) made a mistake in saying that it was 


(1) 2 LA, 2l0. 
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1891 registered too late, so that the case he relied ou—Baya v. Anapurnahai (1) 
Oct. 8 . — has no application. But his other remark is true, viz.^ that the 

- assignment contains no description of the immoveable propeity sufficient 

Appel- to identify it” in the body of the deed, though such a [97]^ description is 
LATE given in a foot-note. Section 21 of the Indian Registration Act, 1877, 
Civil. enacts that * no non-testamentary document relating to immoveable pro- 

- perty shall be accepted for registration unless it contains a description of 

17 B. 94- such property sufficient to identify the same. It does not particularise 

whtre the description shall be contained, and in the present case the 
Registrar may have thought that the provisions of the law were sufficiently 
complied with, in that the proper description was given in a foot-note 
signed by the assignee only, especially as Faizulla admitted the execution 
and genuineness of the document to him and signed an endorsement to 
that etfect. Be this as it may, the document was registered, and a 
certificate to that effect was given under s. 60. The error in accepting it, 
if error there was, cannot, we think, be held now to invalidate the 
registration. The Judicial Committee of the Privy Council make the * 
following observations in the case of Sah Miikhitn Lai Panday v. Sah 
Koondan Lai (2) :—“ It is scarcely reasonable to suppose that it was 
the intention of the Legislature that every registration of a deed should 
be null and void by reason of a non-compliance with the provisions of 
S3. 19, 21 or 3G. or othersimilar provisions. It is rather to be inferred 
that the Legislature intended that such errors or defects should be classed 
under the general word “defect in procedure” in s. 88 of the Act, so that 
innocent and ignorant persons should not be deprived of their property 
through any error or inadvertence of a public officer on whom they 
would naturally place reliance.” Section 21 of the Act there referred 
to (XX of 1866) is the same as s. 21 of the Act now in force (Act 
III of 1877). On this point of construction we have referred also to the 
Full Bench decision in Hardei v. Ram Lai (3) and the authorities on which 
it proceeds, and we are of opinion that the document must be held to 
have been registered in accordance with the provisions of the Act (see 
s. 49). The second point, therefore, is found in too affirmative. 

llie purchase by the defendant from Carew has been held by the 
lower Court to be void as against Oarew and all the creditors [98] of 
Faizulla, including the plaintiffs, because the defendant who purchased 
the property was the partner of Carew’s agent. Nazar Mahomed, and no 
consideration was paid for the transfer. It has not been attempted by 
argument in this Court to contest this point, the counsel for the appellant 
being content to rest his case upon the assignment toCarow under which 
the legal title to the property in suit had passed from Faizulla. 

It was, however, contended on behalf of the respondents, that to 
allow the defendant thus to rest his defence on proof of Garow's title 
would be to set up a new case for him, and would also enable him to 
benefit by his own fraud. Neither of those contentions are, in our opinion, 
sound. It is no new case for the defendant to allogo that the property 
could not be attachod, because it had been convoyed to Carow, and, there¬ 
fore, no longer belonged to Faizulla. Such a pie*, was raised in the Court 
of first instance, embodied in an issue and decided. The abandoumoat, 
or rather the ahstenticu from argument in this appeal of the further point, 

whether the defendant purchased from Carow, oiieuot mako the case a 

(I) 10 R.H C R. 98. (2) 15 B-L.R.P.O. 228 (235) = 2 l.A. 210 (21G) 

13) 11 A. 319. 
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new one, for the case retnains fche same, only ifc is curtailed by the omission 
of a final link which, if redundant, need never have been added, but of 
which, if essential, the omission would be fatal. The contention that to 
allow the defendant to rely on Carew’s title will be to enable him to benefit 
by this own fraud rests on a misconception. It is plain that, if Carew’s 
title neither originated in, nor is upheld by, any fraud of the defendant, 
and if the plaintiffs’ claim fails on proof of Carew’s title alone, the defend¬ 
ant will benefit not by his own fraud, but by the proof of a title paramount 
to that of the plaintiffs and that of the defendant him'^elf, and as injurious, 
therefore, to the defendant as to the plainthfs. We think, therefore, 
that, if the defendant can under ordinary circumstamces set up against the 
plaintiffs claim the title of a third person, he can clearly set up the title 
of Garew in the present case, though he may have been guilty of fraud in 
subsequent dealings with Carew. 

This brings us to the question whether a defendant can rely on the 
title of a third person in defending a suit like the present, brought under 
the permission given in s. 283 of the Code of Civil Procedure (Act XIV 
of 1882). The words of that section are [99] " the party may institute 
a suit to establish tba right which he claims to the property in dispute,” 
The right here claimed by the plaintiffs is the right to attach the property 
in dispute in execution of the decree they obtained against Abduiali imd 
Faizulla on the 20bh November. 1884, for the sum of 78,000 and odd 
rupees. It is, we think, plain that they can be held to have established 
their right to attach this property under that decree only if they prove 
that it is the property of their judgment-debtors. They can have no right 
to attach property which is proved either never to have belonged to 
their judgment-debtors, or having been theirs to have passed out of their 
possession and ownership, and become in law the property of others prior 
to the time at which attachment is sought. The onus of proving that the 
property is their judgment-debtors’ must lie on the plaintiffs, and whether 
or not the defendant has a title, the plaintiffs must prove their right to 
attach, i.e.y the title of their judgment-debtors. In the present case it is not 
proved that Abduiali ever had any title in the property in suit ; on the con¬ 
trary, it is proved that Faizulla was the owner thereof; it is also proved 
that Faizulla on the 20uh February, 1884, conveyed the property to Carew, 
and that Carew was the legaDowner thereof at the time of the attachment 
pf it by the Dlaiotiffs, and Carew is still the legal ovvner of the property 
if there has been no valid transfer of it froua him to the defendant. 
Whether there has been a valid transfer or not, is a point for determina¬ 
tion in a contest between him and Carew, not in a contest between the 
plaintiff's and the defendant. Indeed, the point is in no way material in 
the present suit, for no fraud committed by the defendant against Carew 
could have the effect of divesting Carew’s title and re-vesting the property 
in the plaintiffs’ judgment-debtor Faizulla. 

For these reasons we are of opinion that it is unnecessary to decide 
whether or not the property was purchased by the defendant from Carew ; 
W 0 hold that the title of Carew can be relied on by the defendant; and 
since it is proved that the plaintiffs have no right to attach the house in 
execution of their decree we reverse the lower Court’s decree, and order 
that this suit be dismissed with costs throughout on the plaintiffs. 

Decree reversed. 
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[100] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 

CllRiAPA {Original Defendant), Appellant v. Ningapa {Original 
Plaintiff), EespondentJ [ISth January, 1892.] 

Hindu law — Inhcyitance—Share of adopted son where a son is subsequently born — 

H'esfern India — Miiahshnra — Vi^avahar Mayukha —Point taken by appellant on 

second appeal not raised by him in his first appeal — Practice^ 

In Western India, both io the districts governed by the Mitaksbara and those 
specially under the authority of the Vyavahar Mayukha, the right of the adopted 
SOD, where there is a “ legitimate sou ” born after the adoption, extends only to 
a fifth share of the father's estate. 

Id a suit by an adopted son to recover his share in his adoptive father’s estate, 
a son having been born to the adoptive father subsequently to the plaintifi’s 
adopti:'!!, the Court of first instance awarded the plaiiitifi a fourth share of the 
property in dispute. The defendant apooaled to the District Court, dub in appeal 
raised no question as to (he extent of the share awarded to tbo plaintiff. On 
second appeal to the High Court it was c intended lhat.inauy event, tbo plaint¬ 
iff was only entitled to a fifth share. 

Held, that under the circumstances, and having rcgird to the nature of the 
question, the point might ho taken in second appeal on behalf of the defendant, 
and the High Court varied the decree by awarding the plaintiff a fifth share 
instead of a fourth share, but ordered the appellant (defendant) to bear his osvn 
costs of the appeal. 

[R.. 17 B. 303 (306) ; 27 B. 452 f4G0) ; 1 C L.J. 388 (392,403).] 

This was a second appeal from the decision of T. Hart-Davies, 
Assistant Judge of Dharwar. 

Suit by an adopted son. The plaintiQ' Ningapa alleged that he had 
been duly adopted twenty-three years previously by one Bhimapa 
Bhiksheti, and that after the adoption his adoptive father had executed a 
dccument in his favour, providing that, in the event of his (the adoptive 
father) having “legitimate sons” subsequently born to him, the plaintiff 
should receive a half share of his wliole estate. Afterwards, and while 
the plaintiff was living with his adoptive father, the defendant was born. 

The plaintiff, being dispossessed by the defendant, sued to recover a 
half share of the property. 

The defendant, Giriapa Bhimapa, denied the plaintiff's adoption and 
bis claim, and pleaded limitation. 

[lOl] The Subordinate Judge (Kao Sahob Babaji Lakshman) found 
the plaintiff s adoption proved, and his claim not time-barred. He allowed 
the plaintiff a fourth share in the property in dispute. 

On appeal the District Court confirmed the decree. 

The defendant then appealed to the High Court. 

Mauehshah J, 'raleyarlchan,{ox the appellant. 

There was no appearance for the respondent. 

JUDGMENT. 

Telang, J. The question raised in the argument of this appeal 
relates to the share of an adopted son. where a son is born to tbo adoptive 
father after the adoption. The original text to which all the authorities on 
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this question go back, is a text of Vasishtha (1), which we find quoted in the 
various modern Digests. ^ The different readings of that text as quoted in 
those works do not require to be considered in the nresent case (2). All 
the principal text books of authority in Western India on the subject of 
adoption read the text so as to mean, that where a “ legitimate son'’ is 
born after an adoption, the adopted son "shares a fourth part ” (3). 
And the question before us turns on the meaning of this equivocal phrase. 

ha diUerent signihcations of which the phrase is susceptible have been 
expounded in several modern text books (4); but without examining the 
grounds for the various interpretations, it is enough to say that in 
Western India the weight of authority strongly preponderates in favour of 
the view, that where one legitimate son is born after an adontion. the 
legitimate son takes four-fifths of the estate of the lather and [102] the 
adopted son one^-fifth. Taking the authorities in Western India on 

adoption as mentioned by Wesfcropp, C.J., in Narayan 
Bahajiy.Nana Manokar (5),we find that the Mitakshara sets out the texts 
ot Vasishtha, hut says nothing about the interpretation of t-ha phrase " a 
lourth share. It is to be noted, however, that Colebrooke’s marginal 
note against this passage speaks of "a quarter of a share.” thus probably 
indicating an interpretation identical with that which, as we shall see in 
the sequel, the Vyavahara Mayukha places on the phrase. A somewhat 
similar phrase occurs in connection with the provision for the marriage 
^ unmarried daughters when a joint family is about to divide. And the 
mitakshara has a long discussion on the interpretation of the phrase there 
used. But the words there (Stokes’ Hindu Law Books, p. 398) are not 
indentical with the words here, inasmuch as they do specify the estate 

^hich a fourth share is to be taken. And as we see from the 
Uitakshara s discussion of those words, they also have given rise to vary 
considerable ditferences of opinion. But it is unnecessary to dwell on 

further, as owing to the different language used, as already 
pointed out it can throw no light on the meaning of the text which has 
0 be construed here. The Vyavahara Mayukha to which we must next 
reier is quite explicit as to the meaning of Vasishtha’s text. In chap. IV, 

should take a quarter of the share 
allotted to a legitimate son of his adoptive father; from the (following) 

X 01 Vasishtha when a son has been adopted, if a son of the body be 
afterwards born, the adopted son shall be a sharer of a portion equal to a 
- ‘ j share, therefore, according to this view, is to be a 

ourtb not of the whole estate, but of the share allotted to the " legitimate 

affords no light on the subject, nor does the 
uattaka Gbandrika, both only setting out Vasishtha’s text, and not 

expounding this phrase in it. The Dattaka Mimamsa onlv says that 

M adopted son reaaives a qu arter, nob an entire share.” But this 

see ilsl.fsSacred Books of the East. Vol XIV, p. 76. And 
Dt Biihler hotvJ * 1 , votoma, p. 336, where the words inserted by 

The text of Hindu Law Books, 595). 

Btokee- Hind^Law B“ook^. pp%* 57 %?“ Chandrika, 

So! S®.®Ool6brooke’8 notes at Stokes’ Hindu Law Books, p. 421. 

Viram tr^da^va = Mayukha. p. 66 (ditto) ; 

IsTl o^t P-121: Samskara Kaustubha, p. 49 (Bombay Ed. 

Books) ? Mimamsa, p, 594 (Stokes’ Hindu Law 

P- (Stokes’ Hindu Law Books). 

BanaHi’p Sarvadhikari’s Tagore Lectures, pp. 537-9 ; Mr. Justice 

7 R w n PP' Lectures, pp. 182 4. 

/ i3,±i»u.xC. A,G.Jt 153* 
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explanation is not itself quite clear, and Mr Sutherland proposes two differ¬ 
ent interpretations of it, one of which is in harmony with the view of the 
[103] Vyavahara Mayukha, while the other is not (l). Looking, however, 
at che original text of the Dattaka Mimamsa as printed in the edition 
published at Calcutta in 1857. and also in the edition published at 
Benares in 1874. we find that " noc an entire share ” is not quite an 
accurate translation of the words used by Nanda Pandita. The correct 
translation is " not an equal share.” This latter phrase, too, does not 
perhaps make the point perfectly clear. It seems to contain an allusion 
to texts which apparently lay down an equal division between the adopted 
son and the subsequently born ' legitimate son.’ Such texts are to be 
found cited in the Samskara Kaustubha for instance (see passage cited 
below), and in the Dattaka Mimamsa itself (Stokes’Hindu Law Books, 
p. 595, and compare West and Bilhler, p. 1187 and note (e) there). But at 
all events the phrase ’notan equal share” rather appears to indicate 
that, in Nanda Pandita’s view, the word ''quarter" points bo the relation 
between the shares of the after-born son and the adopted son. not the 
relation between the share of the latter and the whole estate. It may, 
therefore, be said to be at least very probable, that Nanda Pandita’s view 
was in accord with that of NilakauCha. And the opinion of the author of 
the Samskara Kaustubha (2) appears also to be the sime. 

It is true, that in the Smribi Chandrika, a text metrical in form, not 
aphoristic like the one under discussion (3), is quoted as belonging to 
Vasishtha, in which it is laid down, that *' if after he is accepted (in adop¬ 
tion) a legitimate son is born, he becomes a*sharer of a fourth share in 
the inheritance” (4). And it is also [104] true, as I suggested in 
the course of the argument, and as I find has been already pointed 
out by Professor H. H. Wilson (quoted by Mayne as weW as in West and 
Biihler's Digest), that to interpret the phrase "a quarter share ” to mean 
a fourth of the whole inheritance would reconcile the two readings of 
Vasishtha’s aphoristic text with each other, and both with the metrical 
text now referred to, namely, by taking one-third, where it occurs, to 
mean one third of the after-born son’s share, and one-fourth to mean 
one-fourth of the whole estate. Tliis is true, though there are dillicultios 
oven on this construction, as for instance in the case of four or more sons 
being born after an adoption. But, apart from this and other ditiiculties. 
it is pretty clear that, according to the principle laid down bv the Privy 
Council in the ease of The Collector of Madura v. Mootoo Eamlinga 
Sethupaii (5), the Court must give effect to what it finds to be the 
interpretation of Yasishblia’s text uow actually current as shown by the 
modern Digests in general use, and not enforce as law a doubtful 
inference from the words of the ancient Smriti writers. 


M} See fitokes’ Hindu L^w Book?, p. G7rt. Tho othi^r intorprotation of 
Mr. Sutherland may bo compared with tho Mitak?hara’s views about the provision 
foe daughters, at p. 393 of Stokes' Hindu L»w Books. Soo also Stokes’ Hiiulu L.aw 
Books, pp. 55, 4‘2G. 

(2) This work is stated in Steola quoted at West and Biiblor, p. 1187. to hold a 
different opinion. But tho phrase used thoro, according to the reading of tho Bombay 
edition, though perhaps not a very happy one. can only moan “ ono quarter of his 

^^ha^o,” which mearnijg agrees with tho interpretation put on Vaaishtha’s text by tho 

Vyavahara Mayukha, 

(3) Seo as to this West and Biihler’s Digest, p. 43, 

(4) See Smriti Chandrika. p. 57 {Calcutta odiiion). In tho translation by Mr. 
Kriebnaswami lyor (p. 146) tho words “in tho inhoritaneo which ooour in this 
printed text, are omitted. 

(5) 12 M. I. A. 397. 
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Passing now to the modern English text books, we find that Sir 
T. Strange leaves this point in uncertainty. In West and Biihler’s Digest, 
it is said in one place, that, if a legitimate son be born after the adoption 
has taken place, the adopted son receives a fifth of the deceased’s 
estate, according to the preceding question. According bo the Mitakahara, 
chap. I. s. xi, placibum 24, the adopted son bakes a fourth part” (1). The 
language thus used by the learned authors of that work seems intended to 
convey the impression, that the “fourth part” referred to by the Mitakshara 
means one-fourth of the deceased estate. But, as we have seen, the 
words there used contain nothing that can be said to be decisive on this 
point, and nothing inconsistent with the view of the Vyavahara 
Mayukha. In other passages of West and Biihler (2) it is stated that 
the right of the adopted son is to a fourth of a son’s share” or to “ a 
ourth part of a share or one-fourth of a share as compared with the full 

begotten son.” Mr. Mayne sets out the various 
UOSJ views of the subject which have been taken, and adds, relying on 
West and Biihler, p. 373. that in Bombay the rule has been construed to 
mean that the adopted son takes a fourth of the legitimate son’s share. 
Mr. Jogendra Chandra Siromani. in his Commentaries on Hindu Law, 
takes the fourth to mean a fourth of the legitimate son’s share. Dr. 
dolly s opinion is also in favour of this interpretation. And in the very 
recently published Tagore Law Lectures on adoption bv Mr. G. C. Sarkar 
the same view is maintained. In Steele’s book it is said that the propor¬ 
tion vanes according to caste custom ; but, in the case before us’ no 
question has been raised with reference to any such custom. 

As regards other authorities bearing on the subject, there is the 
answer of the Shastri quoted in West and Buhler in the case from 
^harwar (3h and the present case comes from the same part of the 
Erpsidency. There is also the answer of another Shastri to the same 
eHect, which apparently was acted upon by the Sadar Adalat, and is also 
men^oned by West and Biihler (4). And lastly, there is the decision of 
the High Court of Madras in Ayyavu Micppanar v. ]<}iladatchi Ammal (5) 
based principally on the authority of the Sarasvati Vilasa. All these 
authorities, judicial and quasz-judicial, concur in the opinion that the 
right of the adopted son extends to only one-fifth of the whole estate, 
where there is one legitimate son ” born after the adoption. 

j-t appears to us, upon a review of all the authorities above referred to. 
h that in Western India, both in the districts governed 

y the Mitakshara and those specially under the authority of the Vyavahara 
Mayukha, the right of the adopted son, when there is a legitimate son 
born after the adoption, extends only to a fifth share of the father’s estate. 

1 . Subordinate Judge in this case awarded a fourth share to the 
Plaintili, and the defendant in his appeal bo the District Court did not raise 

about the correctness of that award. In this Court, however, 
r. Manekshah has taken the point, and relied on the passage in Mayne’s 
in u Law already Quoted. We think, under the circumstances, and 
aving regard [^06] to the nature of the question, that the defendant 
0 allowed the benefit of our opinion, but he cannot be allowed 
©costs of this appeal. The decree will, therefore, be varied by substi- 
u *ug a fifth share instead of a fourth share, and the appellant must 
bear his own costs in this Court. 

_ . Decree varied, 

<2) Vide pp, 388. 773, 935, also p. 1187. 

(4) P. 373. (5) 1 M H.C.R. 45. 
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APPELLATE CIVIL—FULL BENCH. 

Bfifore Sit Charles Sargent, Kt.^ Chief Justice, Mr. Justice Bayley, 
Mr. Justice Birdwood, Mr. Justice Jardine and Mr. Justice Farran. 


Umarkhan Mahamadkhan DESHMUi^H {Original Plaintiff), ^ 
Appellant v. SalekhaN and others (Original Defendants), Respondents: 

Interest—Enchanetd rate in default of payment—Penalty—Liquidated damages Con¬ 
tract Act (IX of 1^72), s. 74. 

A proviso for rofrnqpeclive enhancement of interest, in default of payment of 
the interest at a due date, is generally a peoalty which should be relieved against, 
but a proviso for enhanced interest in the future cannot be considered as a 
penalty, unless the enhanced rate be such as to lead to the conclusion that it 
could not have been intended to be part of the primary contract between the 
parties. 

[P., 2 C.W.N. 383 (334) ; Appp.. 2 C.W.N. 234 (237) : R.. 15 A. 232 (242) (F.B.l ; 22 
C. 65fl f6G7) : 26C. 300 (307. ?0P) ; 30 C. 15fl7) = 7 C.W.N. 152 ; 18 M. 175 
077) ; 25 M. 343 = 11 M.L.J. 421 (422) ; 36 M. 229 = 18 Ind. Cas. 417 = 24 M.L. 
J. 135 = J3 M.L.T. 20 ; 17 O.L.J. 690 t593) = 20 Ind. Cas. 516:9 lud. Gas- 406 
(410) , 1 N.L.R. 9 (13).] 

This was a second appeal from the decision of Rao Bahadur Ganpat 
Amrit Mankar, First Class Subordinate Judge of Thana, with appellate 
powers. 

The plaintiff, Umarkhan Mahanoadkhan Deshmukh, sued to recover 
from the defendants a sum due under a mortgage-bond. 

The portion of the mortgage-bond material for the purpose of this 
report was as follows :— 

“ * And as to the assessment and dues due to the Sarkar together 

with zamindor*s cesses which are now payable and which may hereafter, 
on a survey being made, bo decreased or increased, the same are mine. 
I will be paying Che same as I have been paying them up to this time. 
You have nothing to do with the (payment of the) dhara (i.c., assess¬ 
ment) ; should you perchance [107] have to pay the assessment, then 
interest on whatever amount you may have to pay on account of such 
dhara is to be calculated at the rate of one rupee per cent, per month, 
and should the balance out of the interest in bhat (paddy) remain unpaid, 
the interest in bhat is to bo calculated at the rate of a quarter as much, 
that is, 25 per cent., vadk savai pramane. As to these, together with 
the principal sum, whatever the total amount may be found to be due to 
you on making the account, I will pav off the same at once. ^ * 

The defendant Salekhan admitted the execution of the mortgage-bond, 
but disputed the plaintiff's right to recover the amount claimed. 

The High Court remanded the case for the decision on certain issues, 
including the following:— 

Whether the high rate of interest agreed to be paid on interest not 

paid in any given year than on the principal, rendered the contract to 
that extent a penal one.” 

The above issue was found by the lower appellate Court in the 
afi&rmafcive, and the plaintiff appealed against the finding. 

Mahadeo Ghtmnaji Apic, for the appellant. 

Ghanasham N. Nadkarni, for the respondents. 
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After argument the Appeal Court (Sargent. C. J., and Birdwood. J.) 
made the following order of reference :— 

Having regard to the conflict of decisions between Pavav. Govind (1) 

and Eaghunathrav v. Yashvant (2) on the one hand and Dullabhdas v. 

Lakshmandas (3) on the other, we think it right to refer it to a Full Bench 
to decide’— 


Whether a clause in bond enhancing the rate of interest on default of 

payment of the principal debt and interest at the time fixed is to be regarded 
as a penalty ? 

^ ^ The case subsequently came on for argument before a Full Bench con¬ 
sisting of Sargent, C. J.,Bayley, Bibdwood, Jardine and Farran, JJ. 

' [lOSJ Mahadeo Chimnaji Apte^ for the appellant.—The stipulation 
in the document with respect to the payment of interest on interest is not 
a penalty. The bond2itself was passed for the amount due upon a 
sum under a fornaer bond. The stipulation amounts to an agreement 
to pay compound interest. It is as damages and not as a penalty that 
higher interest is claimed on the balance of interest, which was to be 
paid in kind and not in cash. We admit that, if the enhanced rate 
be claimed from the date of the bond, it would be a penalty, but it is not 
so where it is claimed from the date of default. The agreement in Ques¬ 
tion IS of the latter kind. There is no conflict in the Bombay decisions 
so far as the first proposition is concerned ; but with respect to the second, 
ere is. We contend that if a higher rate is to run from a subsequent 
date. It 13 not a penalty, having regard to the provisions of the Indian 
ontract Act (IX of 1872), s, 74— Easaji v. Saijana (4) decided 
betoro the Indian Contract Act came into force; Pava v. Govind (J) ; Balia- 
Mdas V Lakshmandas (3) ; Eaghunathravv. Yashvant (2); Mackintosh v. 

row J i Nanjappa y. Nanjappa (6). The latter two rulings are expressly 
dissented from in Baij Nathy. Shah Ali (7), which lays down that a 
mgher rate of interest is not of the nature of penalty under any circum- 
stances. The same principle is laid down in Basavayya v. Subbdrazu (8); 
^at Balktshen Das v. Raja Run Bahadursingh (9) \ Apva Rau v. 
mryanarayana {\Qi)\Sajaji Panhaji v. Maruti (11); Joshi Kalidas v. Koli 
ada Abhesingh (12) .is not applicable, because there the agreement was 
to pay double the amount of the entire debt on default of payment of one 
instalment and, therefore, it was held to be in the nature of a penalty— 
y, WakiUhu (13) ; Adanky Ramchandra Rao v. Indukuri (14). In 

the last case the enhanced rate of interest was 75 per cent., and yet it was 
held to he not a penalty. 

[109] Ghanasham N. Nadkarni, for the respondents —This is a penalty 
au not compound interest. The intention to pay compound interest must 
De Clear on the face of the document. A Court of equity will not glye 
enect to the clause in this mortgage—Peacfij/ v. Duke of Somerset (15). 
ine bond provides that a particular rate of interest shall be paid on the 
principal but if the interest is unpaid, a higher rate of interest shall be 
paid on the balance of interest remaining unpaid. This is not compound 
interest. The clause in the bond is a threat to the debtor for the purpose 
01 securing regular payments of interest, and ought to be relieved against— 


(1) 10 B.H.O.B. 382. 

(4) 6 B.H.O.B. A.C.J. 7. 
(7) 14 0. 248. 

(10) 10 M. 203. 

(13) 2 M.H.O.B. 206. 


(2) P. J. for 1882, p. 223. 
(5) 9 0. 689. 
f8l 11 M. 294. 

(11) 14 B. 274. 


(14) 2 M.H.C.R. 451. 

(16) Whita and Tudor’s Leading Oases, Vol. H, p; 1245. 


(3) 14 B. 200. 
(6) 12 M. 161. 
(9) lOI.A. 162. 
(12) 12 B. 555. 
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Bansidhar v. Bu Ali Khan (1) ; Khurram Shigh v. Bhawani Baksh (2); 
Dip Narain Eai v. Dipan Rai (3) ; Basaji v. Sayana (4). The parties did 
not really contemplate that the enhanced rate should be levied. The rule 
of equity laid down in Sloman v. Walter (5) should be followed. Section 
74 of the Indian Contract Act (IX of 1872) supports our contention. 

The earlier cases decided by the Bombay Court make no distinction 
between a condition to pay enhanced rate from the date of the document 
and to pay such a rate from a subsequent date— Pava v. Govind (6) y 
RaffJuazathrav v, Yashvazit (7) ; Coote on Mortgage, p. 967 ; Dickson v. 
Lough (8) ; Ttkamdas v. Ganga (9). The idea of making a distinction 
with respect to a clause being penal or otherwise was for the first time 
started in Dullahhdas v. Lakshmandas (10). Section 74 of the Indian 
Contract Act (IX of 1872) does not interfere with the Court’s equitable 
iurisdiction, 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sargent C.J.—The question raised by this reference is one on 
which there has been a great diversity of judicial decision and opinion in 
the several High Courts of India. As to this Court, [ito] however, we 
cannot doubt that until the Judges who decided the cases of Dallabhdas v. 
LakshmandasilO) nndSajaji v. Marutiill) reviewed the decision in Basaj-t 
V. Sayazia (4), Motoji v. Shekh Hzisen (12) and Pava v. Govind (6) by the 
light of the more recent decisions of the other High Courts, it has been 
always considered that an enhancement of the rate of interest in default of 
payment of the principal sum and interest at the day fixed in the bond was 
in the nature of a penalty whether the enhancement was retrospective taking 
effect from the date of the loan, or was prospective from the date of 
default of payment. An examination of the facts in Motoji v. Shekh 
Hnsen and Pava v. Govind can leave no doubt, we think, that the Court 
was in both cases dealing with prospective enhancement of interest, and 
in Raghnnatharav v. Yashioant (7), where it is plain that the question was as 
to the enhancement of interest from the day fixed for payment of the 
instalments, Melvill and West, JJ., treated as well settled by the decisions 
in Rasajiv. Sayana^ Pava v. Govind and Ttkamdas v. Ganga (0) that the 
agreement to pay such increased interest was a penalty, and ought not to 
be enforced. 

The effect of the recent decisions in Dallabhdas v. Lakslwiatidas and 
Sa^Qji v. Maruti is doubtless to distinguish between prospective and 
retrospective enhancement, and to hold that the latter only is in the nature 
of a ponalcy,-—a distinction apparently suggested t.o the Court by the 
judgment of Wilson, J,, in Mackintosh v. Crow (13) disapproving of the 
decision of Kemp and Pontifex, JJ., in Bichook Nath v. Ram Lochnn (14). 
That learned Judge treated the question as one to be determined exclusively 
by 8. ^4 of the Contract Act, and whilst admitting that retrospective- 
enhancement of interest may be a penalty, observed that " where the 
contract is merely, that if the money is not paid at the duo date, it shall 


(1)3 A. 260. (2) 3 A. 440, (3) 8 A. 185. 

White and Tudor’s Leading Cases, Vol II, p, 1257* 
(6) 10 B.H.C.R. 382, 1892, p. 223. 

/fm (9) 11 B.H.O.RV203.' 

lis’Scdr- (iii it RiS’iai. '“)« b.h,o.k. 8. 
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thenceforth carry interest at an enhanced rate, he did not see how it could 
be said that there is any sum named as to be paid in case of breach. No 
one can say [111] at the time of the breach what the sum will be.” In 
Mackintosh v. Hunt (1) Garth, C.J., and Macpherson, J., had already decided 
that s. 74 of the Contract Act was not annlicable to the case of prospec¬ 
tive enhancement of interest. In Baij Nath v. Shah Ali (2) however, wo 
find _ Mitter and Macpherson. JJ., holding that the Contract Act is not 
applicable to either class of eases whether the interest be retrospective from 
the date of the loan or prospective after default, because they say “in neither 

case IS a sum named in the contract as the amount to be paid in case of 
breach.” 


We agree with this view of the above section of the Contract Act, the 
sole obiect of which would appear to have been to provide for the class of 
cases to which Kemble v. Farren (3; belongs, and in which the distinction 
between liquidated damages ” and “ penalty ” has given rise to so much 
difference of opinion in the English Courts. They are fully discussed 
by bir_ G. Jessel and the rest of the Court in Wallis v. Smith (4). 
Assuming, then, that the question under consideration has to be decided, 
as we think it must, independently of s. 74 of the Contract Act. is the 
Court precluded by s. 2, Act XXVIII of 1855, from affording relief in any 
case. The Calcutta Court in Baji Nath v. Shah Ali (2) express the 
opinion that the only law applicable is s. 2 of Act XXVIII of 1855, which 
says that in any suit in which interest is recoverable the amount shall 
be adjudged or decreed by the Court at the rate (if any) agreed upon by 
the parties,” and that the decision of the Privy Council in Balkishen Dass 
ai V. Baja Run Bahadhur Singh (5) supported that view. In that case 
the question turned upon the construction of a compromise or soleh- 
naniah embodied in a consent decree, and the Privv Council differing 
from the High Court (see page 165) expressed an opinion that neither the 

- 1 ° ^^^a^riced interest at 12 per cent, instead of 6 per cent. 

compromise in default of pavment 
Of the first instalment of the debt at the due date, nor the proviso 

lor the same enhancement of interest on the [ll2] entire decretal 
money from the date of default of payment of any instalment other 
than the first until realization, was a penalty from which the debtor 
ought to be relieved. But we cannot agree with the Calcutta Court 
mat It supports the view taken hy that Court with respect to the appli- 
ca ion of s. 2, Act XXVIII of 1855. The Privy Council do not allude to 
® in their judgment, but they treat the Question exclusively as one, 
wnether the proviso for enhancement was a penalty to be relieved against 
or an alternative stipulation. However, the effect of the above Act was 
considered by Sir M, Westropp in Pava v. Govind (6) where he says the 
equitab^ jurisdiction to relieve against penalties was not taken away by 
■ 1 ^ VIII of 1855, a view of the Act which is in accordance with 
that expressed by Pontifex, J., in Bichook Nath v. Bam Lochun (7), and 
wnich has always been acted on in this Court, 

Passing, then, to the consideration of the question whether 
equitable relief should be afforded by the Court against a proviso for 
enhancement of interest in default of the payment of the principal 
pm, we cpnob agree with the opinion expressed by the Calcutta Court 
P at} Nath y. Shah Ali, that the decision of Mr. Justice Wilson 


(IJ 2 0. 202 (206). 

(4) 21 Oh. Div. 243. 
(7) 11 B.L.R. 135. 


(2) 14 0. 248 (264). (3) 6 Bing. 141. 

(6) 10 I, A. 162. (6) 10 B. H. O.R. 382. 
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and all the ofehor similar cases cited by him in his judgment in Mackintosh 
V. Crow (1) must be cousidered as necessarily overruled. Every case of 
this nature, as pointed out by Pontifex, J., in Bichook Nath v. Bam 
Lochun (2), must depend on its own circumstances. The instrument 
which their Lordships had to construe in Balkishen Dass Bai v. Baja Bun 
Bahadur Sinqh (3) was of a very special character, and their decision that 
the provisos providing for an enhanced rate of interest, retrospective and 
prospective, were not of the character of a penalty, but alternative 
stipulations, can only be regarded as a decision on the language of that 
particular instrument. The English cases show that it is regarded as 
settled law that where an ascertained definite sum of a less amount is to 
be paid at a certain day, in default of which a large sum is to be paid, the 
Court will treat the latter as a penalty. It is so stated by the Judges in 
Astley V. [113] Weldon (4). Sir G. Jessel assumed it to be so settled in 
Wallis v. Smith and Lord Justice Lindley in his judgment in that case 
makes the following remark :—“Whether relief was given on the theory of 
oppression, or on the theory that the parties could not have meant what 
they said, or whether by reason of ttie usury law. But it has long been 
settled that where a pei’son agrees to pay a larger sum if he does not pay a 
small one, he does not mean what he says, and the contract is not to 
have the effect that one would suppose it was intended to have.” It is in 
virtue of this rule that it had been decided in Holies v. Wyse (6) and Strode 
V. Parker (7), that where the interest in a mortgage is fixed at a certain 
rate to be paid at fixed intervals, a proviso that if the interest is not paid 
punctually a higher rate shall be charged, is a penal clause, and will not 
be enforced. However, in Burton v. Slattery (8), the principal debt 
was payable by instalments with interest at 5 per cent, with a proviso 
that if not paid punctually the debtor was to pay 8 per cent, and 
the House of Lords directed the account to be taken on the basis of 5 
per cent, on the instalments up to due date, but 8 per cent, sub¬ 
sequently up to payment. No reasons are given by the House of Lords 
for their decision, and it cannot, therefore, be said with certainty whether 
they considered the proviso for prospective enhanced interest to be not in 
the nature of a penalty, or a reasonable one which should not be relieved 
against. The decision in Mackintosh v. Grow (1), where the interest after 
default in payment at due date was thenceforth to be 10 per cent, may 
be supported on the latter ground, even if the proviso be regarded as a 
penalty. 

Upon this review of the authorities we think the safer conclusion is 
that a proviso for retrospective enhancement of interest, in default of 
payment of the interest at due date, is generally a penalty which should 
be relieved against, but that a proviso for enhanced interest in the future 
cannot be considered as a penalty, unless the enhanced rata bo such as to 
lead to the conclusion that it could not have been intended to be part of 
the [114] primary contract between the parties, as may well be deemed 
to have been the case in Bichook Nath v. Bayyi Lochun (2), and Pava v. 
Govind (9). 

Jardine, J.— I concur in the general conclusion at the end of the 
learned judgment of the Chief Justice as an answer to the question which 
is propounded in general terms by the Division Bench. As one of the 

(1) 9 C. 689. (2) 11 B. L. R. 135. (3) 10 I. A. 162. 

(4) 2 B. & P. 346. (6) 21 Oh. Div. 274-6. (6) 2 Vern. 289. 

(7) 2 Veto. 816. (8) 6 Brown’s Parliamentary Oases. 233. 

(9) lOB.H.O.R, 382. ^ 
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Judges who decided v. LakshmandasU) and Sajaji v. Maruti(2) 

i wish to add that, in my opinion, this conclusion does not conflict 
with those decisions. In the latter case we observed :—“ As laid down by 
the Privy Council in Dimech v. Oorlett (3), the hinge on which the deci- 
smn in every particular case turns, is the intention of the parties collect¬ 
ed from the language they have used. ” In dealing with the authorities, 
the expressions of every Judge must be taken with reference to the case 
on which he AeaxdB^ -Richardson v. Mellish (4). I would further add my 
concurrence in the view expressed that the equitable jurisdiction to relieve 
against penalties is not taken away by Act XXVIII of 1855-Paw v. 

L,ovin(i ,o; and I think it unnecessary to express a final opinion on the 
isoope of s. 74 of the Indian Contract Act, 1872, 

Decree confirmed. 
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APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Telang. 

Gojabai and another (Original Defendants), Appellants v. 
bHRi.HANT Shahajirao Maloji Eaje Bhosle (Original 
Plaintiff), Respondent,'^ [4th April, 3892.1 

Ivirfow—stridhan belonging lo a childless 

widow Grandson —Co-wtdow - Husband’s TiepficM;—Bapindas. 
eWen°'tn‘^w Possessed of stridlian oonsisting of ornaments 

s^eDarate inborn? ^ purchased by her out of her own 

Seen ^nnrh a surviving (U a co-widow; (2) the plaintifl, who was 

husband co-wdow; and (3) a nephew (i.e.. brother’s son) of the 

nusoand. bhe had been married in one of the approved forms. 

eithVr*L?ai^' a sipinda of the deceased than 

Stt" rhe'drasrd’s" 

A.L.J, 484 = 8 Bom.E.R. 446 = 4 C.L.J. 9 = 10 C. 

= 14'Bom T R 80 id f r (552) = 7 Ind. Gas. 459 ; 36 B. 339 
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nd. Gas. 543-6 N.L.R. 103 (107) ; 2 8.L.R. 59 (63) ; D., 6 Bom. L.R 17 (20).] 

Judef oTpnn I^’eraandez, First Class Subordinate 

Juage of Poona, m suit No. 161 of 1888. 

widow to recover certain property as heir of Anandibai, 

Widow of Shahaji Raje Bhosle, Chief of Akalkot. “ 

.grandson of a co-widow of Anandibai. 

marrw! Consisted of ornaments given ou rduaumnai on ner 

.kcome^ ^ purchased by her out of her own separate 

xrind at Poona on the 19th April, 1888, leaving her survi- 

co-widovv, Kamaljabai; (2) the plaintiff, who, as above stated, 

le“hn.bf.d^““?r “ ■'“'•il'". "b"™* 


-aiiA ^ 4 ^ 

The plaintiff was the 
to Anandibai on her 
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The defendants set up a deed of gift, as well as a will, purporting to 
have been passed by the deceased Anandibai in their favour, and also 
contended that the plaintiff was not entitled to inherit the deceased’s 

stridhan in perference to Kamaljabai orTulajirav. 

The Subordinate Judge held that both the deed of gift and the will 
relied upon by the defendants were fabrications, and that the plaintiff was 
the heir of the deceased Anandibai. He, therefore, decreed the plaintiff s 
claim. 

Against this decision the defendants appealed to the High Court. 

Vafiudcv G. Bhandarkar, for the appellants:—The property in 
dispute was Anandibai’s stridhayi. She having died childless, the 
question is, who is her heir? We contend that either her co widow 
or her husband’s nephew would be a nearer heir than the plaintiff, 
who is a grandson of another co-widow. The Mitakshara states 
in chap. II, s. xi. pi. 11, that the stridhan of a childless woman 
devolves first on the husband, and failing him, on iat-pratya-sanyiah. This 
expression may mean either “her nearest relations,” or his nearest relations. 
If we look to the context, it would have to be interpreted in the 
[116] former sense. And this is the interpretation put upon the words by 
the Mayuka in cbap. IV, s. x. pi. 28. The language of the Mitak¬ 
shara being vague and ambiguous, the rule as laid down by the Mayuka, 
which follows the Mitakshara in this matter, should be adopted. According 
to the Mayuka, on failure of the husband a childless woman's stridhan 
passes to her nearest kinsmen in her husband’s family. In cliap. IV, s. x, 
pi. 30, the Mayuka states who are her nearest kinsmen. Reatling 
pi. 30 with placitum 28, the rule to be deduced is that the heirs to 
the stridhan of a childless widow are, next to the husbaod, the kinsmen 
enumerated in placitum 30, who belong to the husband’s family. According 
to this interpretation, Tulajirav, who is the husband’s nephew, is the 
heir to Anandibai’s stridhayi, and not the plaintiff. Even if the words 
tat-pratya-sannah be taken to mean the husband’s relations, they should 
be taken in the sense in which a commentator like Kamalakar has under¬ 
stood them, viz.t as referring to the heirs specified in tlie Mitaksliara. See 
West and Buhler, p. 518. This appears to he a reasonable interpretation, 
as the author of the Mitakshara would not have used the vagno words 
husband’s heirs,” unless they were meant to refer to the well-known 
line of heirs which would make them definite. The Smriti Ghandrika 
also gives a similar rule of succession in chap. IX, s. 3, pi. 38. 
According to this interpretation, Anandihai’s co-widow would he the heir. 

Lathayn, Advocate-General (with him GhanasJtani Nilkanth) for the 
respondentThe intereprotation sought to be put on the Mitakshara is 
quite novel. The rule, as generally understood, is that, if a woman dies 
without issue, the hairs to lier stridhayi are the sapiyidas of the husband. 
A step-son precedes a co-widow—West and Buhlor, 521 ; Mavno’s Hindu 
Law, 8, G22 ; Banarji’s Tagore Law Lectures, pp. 375, 377. Tlie plaintiff 
is, therefore, the heir to Anandibai’s stridhayi. 

Vasudev G. Bhayidarkar, in reply, cited Bachha Jha v. Jaginoyi 

Jha (1). In the present case the step-son pre-deceased Anandibai. The 
point is not covered by any authority. 

JUDGMENT. 

[117] Telang, J. : The only point of law which arises in this ease 
relates to the devolution of Anandibai’s property after her death. In the- 


(1) 12 C. 346. 
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Court below, that property was dealt with as forming part of Anandibai’s 
uridfian, and it has been similarly dealt with in the argument before us. 
We must, therefore, treat it on the same footing. It must also he assumed, 
as in the absence of all evidence it was rightly assumed by the Subordinate 
Judge, that Anandihai's marriage was in one of “ the approved ” forms flh 
Looking, then, at the case on this basis, the questions which arise for 
consideration are, first, whether the plaintiff, as grandson of Anandibai’s 
hMbana, has any right at all to Anandihai's stridhan ; and, secondly, 
wbe.her, if he has such a right, that right is preferable to the right of 
Anandibai s fellow-widow Kamaljabai or her husband’s nephew Tulajirav. 

• rule is that laid down in the Mitakshara, chap. II, 

B. XI, pi. Ad : on failure of grandson, also the husband and other relatives 
above mentioned are successors to the wealth” (2). The “other relatives” 
thus vaguely indicated here are more definitly described in pi. 11, 

fr'j failure of him, it goes to his nearest kinsmen 

[sapindas] allied by funeral oblations” (3). According to the rule as thus 
stressed, the points to be determined in this case are, whether the plain¬ 
tiff 13 a sapinda of Anandibai’s husband, and, if so, whether he is a nearer 

Tulajirav. On both points there can be no 
1,1 sapiMda, which must be taken to be the one 

applicable m this Presidency, clearly and in terms (4) includes a grandson, 
and indeed no definition of that term excludes him. And it is clear that 
a man s lineal descendants are nearer snpindas of bis than any collateral 

according to the doctrine of the Mitakshara, as 
^pressed m the words extracted above, it follows that the plaintiff excludes 
Lamaljabai as well as Tulajirav from inheriting the stridhan of Anandibai. 

«l-o • f'°^®''®L argued that the true meaning of the Mitak- 

Stara in the passage above extracted must be taken to be different from 

translation ; and that when it is correctly 

kfn=.m f'h® husband’s nearest 

in ft. 3. woman’s property, but the woman’s nearest kinsmen 

n the husbands family doing so. And for this interpretation, reliance 

fhi« 1 ‘f^® passage in the Vyavahara Mayukha (5j, dealing with 

tnis matter. Although, as will presently be seen, ic is not quite necessary 

arsnfl“r!‘^tB ^ ®®®'®§ ‘^at it has been 

argued, tbat the inclination of my own oninion is in favour of Mr V G 

to ^ ^e®®^al principle should be 

to construe tbe Mitakshara and the Mayukha so as to harmonize with 

another, wherever and so far as that is reasonably possible; cf. 

“O'’ “uder 

possible to harmonize them, if both the Mitakshara and 

SwnH ‘o the same heirs, only bv different 

eseri^ptions—the Mitakshara describing them as sapindas of the husband, 

tbe Mayukha as sapindas of the wife in the family of the husband. But, 

ven accepting to the full Mr. Bhandarkar’s contention on this point, and 

construing the Mitakshara in the sense which Nilakantha places upon 


for Buhler (3rd Ed.), p. 521; and see, too, Gangaram v. Balia, P. J. 

(2) Stokes’ Hindu Law Books, p. 464, 

r6nderifff°W» o’ I have'retained Colebrooke’s words here, but the 

Mankuva^bai, I b"”423 et7el = 5 B. Presidency. See Lallubhai v. 

(4) See Lallubhai V. Mankuvarbai, 2 B. 38« (423) 

p. 105; MandJik’s Hindu Law. pp. 97-98. 
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its language Cl). I do not see how we can properly a.rive at 
different conclusioD from that above stated. The wife having, by 

her marriage, been born ' again in the husband s family ,2) and having 
become “ half the body of the husband ” (3). the saphidas of the husband 
necessarily become her sapindas, and their degrees of propinquity 
to nhe husband and wife must be held [119] to be identical f4), 

unless some specific reason to the contrary is shown. Now we 
have seen that the plaintiff is the nearest mpinda of^ Anandibai’s 
husband, and the question, therefore, is whether any specific reason can 
be shown for holding him not to be the nearest sapinda of Anandibai. 
It is said that one such reason is furnished by the text of Sumantu 
quoted in the late Rao Saheb ^Fandlik's Hindu Law (5). It appears to 
me, however, that Mr. Bbandarkar’s ingenious argument on this point 
clearly iuvolves a fallacy. The text itself, it is to be first remembered, 

makes no reference to the sapinda relationship at all, and does not pro¬ 

fess to modify the definition of it. It only enumerates certain relatives, 
and states that they are within the prohibited degrees for purposes of 
marriage. It is true, as Mr. Bhandarkar argued, that the definition 
of the term “ savmda" which has been applied in the rules regarding 
inheritance, is itself originally given in the section relating to marriage. 
But it does not, therefore, follow that a special rule about particular 
relations, which in terms refers to marriage only, but says nothing about 
sapindas generally, or the ground of the sapinda relationship, can be used 
to limit that definition of sapindas for all purposes whatever. In reference 
to the text in question, Mr. ^[andlik has expressed an opinion, that ‘ the 
preponderance of authority, at any rate on this side of India, ” is in favour 
of the view that "sapinda relationship in the case of the step-mother . 

.extends only to those relatives through the step-mother 

who are specifically mentioned in the above text. " For the purposes of 
the present case, it is quite unnecessary to examine the authorities relied 
on for this position. Assuming it to be correct, as I am inclined to think 
it is, it is plain that Mr. Mandlik himself did not intend it to apply 
to matters of inheritance, but only to marriage (6). And whoa it is 
remembered that step-brothers (7), for instance, are not named in Suman- 
tu's text, it is easy to perceive that that text cannot [120] be properly 
regarded as exhausting the sapinda relationship through a step-mother for 
purposes of inheritance. Again, it is laid down by Manu in a familiar 
text (ch. IX, pi. 183 (8), that the son of a man by one of his wives is a 
son to all bis wives. Sumantu’s own text, too, says that the wives of a 
man’s father are all mothers ; and they cannot all be his mothers without 
his being tlie son of them all, and his son their grandson. And such 


(U The Viramitrodaya adopts Vijuanoshw^ra’s mode of dosoribing the hoirs. And 
Bee West and Buhler. p. 517 and notes. Tho Madana Parijata, p 666 (Bibliothooa Indica 
Ed.) adopts the same mode as that of tho Maynkha. 

(•2) Cf.Sri Raghunadha v. Sri Drozo Kishoro, 3 I A. 154.(11)1) =< I M. 69.(81); Lalln- 
bhai V. Casst6ai, 5 B, 110, (121); and see I\Ir. Justice Banarji’s Tagore Looturos. p. 444 
for a reference to a Smriti text on this point. 

(3) 2 B. 388,(423); cf. Banarji’s Tagore Lectures, p. 138. There appears to be some 
mistake there in the citation from ^lanu, but it is not material for present purposes. 

(4) Cf. West and Buhler, p. 518 ; also 5 B, 121, and Baoerii’s Lectures, p. 436* 

(51 P. 352. 

(6) See Mandlik’s Hindu Law, pp. 346, 357. 389—91. 

17) As to whose rights of inheritance, see Stokes’ Hindu Law Books, p. 446 and 
p. 89. 

(8) See Manu by Buhler in Sacred Books of tho East, p. 365. and note therewith 
which cf. West and Buhler, 522. 
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being the true character of the relationship, it would plainly be impossible 
to give any effect to Mr. Bhandarkar’s argument even if it were in itself 
t Further, we have the cases collected in Weet and Buhler 

uuu a step-son (1), a step-daughter-in-law, and 

a half-brother of the husband are included within the saptnda relationship. 
And m Motiraw V. Mai/araw (2i the son of the step-daughter of a widow 
was held to be the Ueir to such widow. Lastly, Mr. Bhandarkar's own 
argument proceeds upon the footing that the rival widow is a sapmda. It is 
impossible, then, to hola that a rival widow's grandson being within the 
numerical limits of the sapmda relationship, is not also a sapinda. And 
upon the whole I am of opinion that the reasons for holding the rival wife’s 
p'andson CO be a sapmda are so strong that to hold otherwise would be 

‘••ustration of a dictum attributed to Sir J. Colville, to the 
eUect that a Mrtain proposition may be absurd logic, but it mav neverthe- 
ss be good Hindu law. I am bound to say that 1 entirely deny the 

?airS aPicablf ■ ®^tablisbed rules, it will be 

on be^baTf of't“h J’®®.? argument urged 

and the relationship between a woman 

absence o « °o the 

sumrarv of n 1 r ° grandson of the rival wile in the 

TominT in so'^soi'teotly include the step-son as an heir 

view nf n to the principles expounded by them. Nor is it the 

from his^Ta'T"' ^^stice) Gurudas Banerji, as shown in the passage 
aTtTntion f ^ootures (4) to which the Advocate-General drew our 
idenfie I P^'Ssage which IS in substance, and in some parts almost in 

ffindulr?.'; ^ by Mr. J. S. Siromani in his cLmentary on 

reason o^tTe f ■ • '^ben we look at the Vivada Tandava itself, the 

, T Tbe author has dealt with the right of the 
saiilida^^. ’ not under the exposition of the words ‘ husbands 

Xp W He fJf ® the woman's own 

Quoted and nnt 11 “^tcs the text of Manu, IX. 183, already 

Sri immed[T r ^be rival wife's 

X STr“Tf fh° Pari]ata(6), (who is also 

SuboSnn T ‘be famous commentary on the Mitakshara named the 
OJbodhini), treats the subject in the same manner (7). 

that ‘^'^“'^^sion, therefore, appears to be this 

_jjljj3um^ the true contruction of the Mitakshara to bo such as the 

expi-iid“intvTr"£T 

(2) P. J. for 1880 p 1 % ^ adoption being entitled to a woman’s siridhan. 

(3) Pp. 517-8. 

(5) Pr396f~'^ ’ "Vyavastha Chandrika, Vol. II, p. 5-21. 

IntrfdLlTn! Hindu Law. 

(7) See p. 667 (Bib.) ind. Ed.], 
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Vyavahara Mayokha propounds, and assuming, consequently, that the 

nearest sapindasio whom the pronerty of a childless woman should go, 
are the nearest savindas not of the husband, but those of the woman 
herself, in the husband’s family, there can still be no doubt that the 
grandson of a rival wife belongs to the class so designated ; that, according 
to the views of some writers, he comes in next after the offspring of the 
woman herself, and before her husband : and that, accordine to the view 
of others, he would come in after the husband, but [122J before 
his other wives and such other wives, daughters, and of course before 
other more distant heirs including the husband’s brother’s son. It was said 
however, that as the inheritance goes to those nearest to the woman 
whose property is in question in her hushand s family, we should not 
accept the order in which heirs succeed to the husband, because that 
order is not based on nearness of relationship, which is what nearness must 
be held to signify for the purpose of the rule under consideration. The 
arguments urged in support of this contenf'ion are those stated bv West and 
Bubler, and are, in their opinion, outweighed bv the argument derived 
from that “ identity of the wife with her husband.” which they justly call 
a leading principle of the Mitakshara,” and which may even be called 
a leading principle of the whole of the Hindu Law. The opinion 
expressed by West and Buhler is concurred in by Dr. Banerji (1) in his 
Tagore Lectures, and also by ^Ir. J. S. Siroraani (2), and appears to me 
to be worthy of accentance. And I may also add that, even if we 
rejected the guidance afforded by the principle of the identity of husband 
and wife, it would, in my view, be difficult to justify any application of 
the principle of nearness of relationship which %vould make either the 
rival widow or the husband’s brother’s son a nearer relation than the 
husband’s own son’s son. 

But Mr. Bhandarkar has raised a further point. He cites the 
text of Brihaspati (3J, which is quoted in the Vyavahara Mayukha 
[123] and from that text asks the Court to draw the conclusion that 
the husband’s brother’s son takes precedence over the other relatives of 
the husband, and the relatives of the widow in the husband’s family such 
as the plaintiff. It is, however to be remarked that that text is nowliore 
cited in the Mitakshara, and the rule stated Iw Vijnaneshwara is not 
consistent with it. In truth, even the rule which Nilakantha himself 
deduces from Yajnavalkya’s genera! text is not in harmony witli the 
enumeration of heirs contained in the text of Brihaspati now under 
consideration. And yet the ^layukha does not say how the two are to 
be made to stand together. The learned auMiorsof the Digest have 

(II P. 377. 

(2) Commeutary on Hindu law, p. 386; soo aLo S. 0- S.irkur's Vvavaatha 
Chandrika, Vol, II, p. ,‘j22. 

(3) See with regard to that text tbo notoq at Stokoi' Plindu Law Books, p. lOG, 
and also B.inorji’s Tignro L^oturos, p. 133. That text nUo (ornis the subject of some 
remarks in the late Professor Goldsturkcr’s p.'ipor on the doll Moiioio^ in i head ministration 
of Hindu Law (see Goldstuoker's Remiins, Vol. II, p. 167). Ttio translation given by 
Professor Goldstuckor, it will bo noticed, does not agree with tlio^e giviio bv Borra l.iile 
or Ran Sahob M indlick, Probably, no doubt, Professor Goldstuokor when translating 
tbo passage as quoted in the Daya Bluga (see Stoker' Hindu Law Hooks, p. 257) would 
accept Jimuta Vahana’s exposition o( it almost as a matter of course. Tqo Viramilro- 
daya’d inierprotation. which agrees with Jimnta Vahan I’s, is referred to further on. 
That work emphatically declares that it ‘’would be contrary to immemorial custom” if 
the sister’s son and the rest wore allowed to bo heirs, although tho son of a co-wifo 
was living (p. 213) : see also Burnell’s Var\d vriji, p. 61. and Vvavastha Chandrika. 
p, 639. 
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by Brihaspati after the husband, and 
before the woman s sapindas in her husband’s familv. This certainly 

fnTacitum^^SrfTr* Y °f ''■be Mayukha contained 

it ^ reconcileable with the previ- 

T r u-‘here be no husband, then the 
neaiest to her m his family takes” the woman’s property It is 

aniwe?ti°th?s d K ^elerired to in Brihasnati’s text do not 

answer to this description at all; while of those that do, the husband’s 

other s son is not obviously nearer than the husband’s younger brother 

latte^ ircaninf ° text the former would stand before the 

latter, it cannot, therefore, be assumed to be quite clear according to 

suLI's'iTon as ^ Brihaspati’s list states the true ord'er of 

nrpifi! between the beirs enumerated, or that all those heirs take 

on Htodu '«oy’■fn’’- '"““'S' i» Oomten.n" 

Xed firL o? m the disap¬ 
?n tlSrof t°hTh ° '“beritance goes to the relatives [124] 

on tiie side of the husband in the above list.” But be himself adds that 

th't' •rif.T'ilirr b^ -m-ked! 

made on the principle”h^rr'indicated!^® «on-in-law in a distribution 

BacMa the course of his reply referred us to the case of 

arising with which the Court discusses some of the questions 

SLT ^htirt of Bnbaspati. The Court there was 

Sk „ .„ETo ?h°. 5 ■ ff" klc ta Vb, 

Mitaks^ars tl Qu ^own by him in accordance with the 

set out fr^m Ulr q identical with that which has just been 

- M- 

or parents’ kinr'^t r® m the class (ni... that of husband’s kinsmen 

there is appSea‘‘t vn„''o?r“ r 

_ - pareatly no other groun d for the preference than is indicated by 

(1) Stokes, p. 306, 

Ip. »w p"to« »»• 

is o"L”s,"“” ”■ “""f 
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the principle mentioned in the Vyavahara Mayukha. Chap. IV, s. VIII, 
placitum 18. But that principle as there Vi" 

intended to apply only where there 19 a compact [125J senes. ihis 

Court in il/oJiidas v. Zris/inafcat (1) declined to apply it m the case of 

bandhns, so as to give to the bandhu^ expressly named ^ is the 

those who come ia under the general definition. I think this is the 

authority which would he more applicable in the matter before us, and 

po such preference of the designated persons can. therefore, be allowea 

in this case. , •if* 

It is to be remarked also that the text under consideration m order 

to be accurately applied, has to be restricted by limitations which are 

not stated in it. Nilakanfcha supplies one restriction which ma\ be 

accepted as implied in the provisions of the text itself. But when he. by 

adding another similar restriction, postpones these enumerated heirs to 

the husband and the parents, he has no warrant for so doing in what is 
expressed, or even in what is implied in that text. There is thus a good 
deal of difficulty in the practical application of the passage of the 
Ma'mkha which Mr. Bhandarkar has relied upon. A further point is 
suggested by the mode in which the Viramitrodaya deals with this 
text of Brihaspati. According to the interpretation there given, the 
grandson of the rival wife is actually specified as an heir in this very 
text. It is not necessary to examine the process by which this result is 
reached. The result itself, however, is thus clearly stated by Mitra Misra, 
after setting forth his exegetical gloss on Brihaspati's text. Hence on 
failure of heirs down to the daughter’s son, first the aurasa inherits, 

after him his sons and grandsons. V*"' 

In their default, the son of a rival toife, her son and grandson, 

(become heirs in their order) ; by reason of tbeir being, under the 
circumstances, the givers of the pinda and the liquidators of the debts, 
by reason of the text of Maou cited above” (2). It seems [126J to me 
p^bable that Nilakantha did not understand the text in the same manner 
as Mitra Misra. But as he merely sets out the text without any gloss on 
its terms, it is not possible to give a very confident opinion on this point. 

Besides the difficulties above glanced at, it is worthy of remark that 
this particular passage in the Mayukha, and the text of Brihaspati on 
which it ia based, do not, as far as I have been able bo see, appear to have 
been anywhere relied upon in any of the rcsponsa prudentum oolleotod in 
West and Buhler’s Digest (3). The son-in-law who comes in under this 
passage, and who could hardly come in under the other rules, and whose 
case, therefore, would afford a crucial tost on this point, has no place in 
the list of sapindas whose cases are enumerated in West and Buhler. 
But whatever may be the proper conclusion to be derived from a consider¬ 
ation of the various circumstances now dwelt upon, and whatever may 


(1) 5B. 697. 

(2) Mr. Justice Banarji speaks of tbo “order of succession ’’ in the Virami- 

trodaya and the i^Iayukba and Smriti Cbaodrika being the same (Tagore Lectures, 
p. 374), sed quare. The translator of the Smriii Cbandrika (p. 135) refers to 

Brihaspsti’e text as translated at II Colobrooko’s Digest, p. 021. That translation 
agrees in all important respects with the translation in Mr. Justice Banarji’.s Lectures, 
pp. 373-4, and both are based on Mitra Misra’s and other writers’ interpretation ot 
the text, not “ on additions not borne out by the Sanskrit text” as Mr. Krishna Swami 
Iyer supposed, As to the Smriti Cbandrika itself, on which Mr. Bhandarkar relied, 
see Vyavastha Cbandrika, pp. 541-2; and TVoowa Daeo\. Ookoolanund Dass,3 0. 
(594). 

(3) Cf> as to this Lallnbhai v, Jlan/cRvarbai, 2 B. 388 (419). 

82 



IX.] 


QUBEN-EMPEESS v. BABAJI 


17 Bom. 127 


be the rule which ought to be applied in cases where the Mavukha is the 
governing authority, it seems to me that in dealing with this case comine 

Jardine T —Th«^ ’ bis ^oree must be confirmed with costs. 

has been deah tith t^mrSher Tekn ^‘'’'“'’.^"^^rgued before us 
which I concur T orother Telang m an exhaustive judgment in 

questions of fact of whilh decision of the Court on the 

the facts of the ;ase which - "’""I 

aubb oi cne case, which are not material to this report.) 

17 B. 127. 

[127] CRIMINAL REVISION. 

Before Mr. Justice Birdtvood and Mr. Justice Parsons. 

Queen-Empeess i;. BabaJ..=^ [8th April. 1892.] 

Stolemeni by a witness- 

C,.L1,459, .. P,K, .993 
= 244 P.L.R 1912 = 31P WE myVlvf' 494 = 5 P.R. 1913 

A.L.J. 605 = 27 A.w N 235-6 Pr /^T Vof ’ S' ^ ® - ^9 A. 685 = 4 

27 C. 262 (263) ; 14 Ind Cas”659-93 M r V In S' ^40 (347); 

(i893-1900). 206- L B R (1898 Tqnnf^oSbSb M.W.N. 476; L.B.R 

265 (269): 11 M.L.T 416 = f]912) M wIn 3^ ' ' ^ 

MamTaldarTcourt'''In'ws the 

eoT t'hrs“st:r"‘i a^SnVcttt^ 

charge of imatrn'“un^' complainant prosecuted the accused on a 
Bench of Magrtra"eAt"po:na. ^ 

fineo?LTo?inTfaXtltA°^ defamation, and sentenced to pay a 

•h. .«.™. f, ii. r.™”"" SaiS; of ‘Wo 000. W 

ihere was no appearance for the Crown, or for the accused 
folio Js^;-!“ (Birdwood and Parsons, JJ.) was as 

JUDGMENT. 

Grimiaal Rsvision No. 138. 

(1) 11 B.L.R. P.O. 321. 
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Manjaiiay. Shesha Slietti (1) P“JJ ° ,^ar of prosecution except the 

witnesses should not be e^^posed ^ jugtico of the Madras 

nrosecution for penury. the present, was one ^^ere'a wt^ 

Court applied in that case ^ ^ct of a statement made by him 

ness was prosecuted for defamation the observations oj 

Cockburn, G.J., in Seaman^ Sic policy which subordinated the 

Donnelly (31 as to the ru ^ higher interest, nia., public ]u ^ 

interest of the individual ^ g.^ Arthur Collins 

With refeveoce to tbe case o 

remarked ;— -n .u f fV.A nrinciole of public policy guards tbe 

•• The Judges there said that t p ^ y^^ther the statements are 

statements of a witness ^ ebseiwation will apply if the criminal 

malicious or not. I think the same ouse ^ ^ 

law is sot in motion false evidence, he can be punished for 

fcf oto'c I '■«“ *“ *''• 

Mahip Singh (5) and Bhikumbcr S 0 • ^ focused of the offence of defiy 

thirbVSrncon^iola. .,,.1 ™ bboot «.« u., «P.. .1 P«a. 

be refunded to bini. _ 
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Before Mr. 


17 B.129 = Chitty’8 8 C.C.R. 320. 

[129] ORIGINAL CIVIL. 

Justice BayUy {Acting Chief Mce), and Mr. Justice 

Far ran. 


I r ^M1TU AND OTHEUS {Plaintiffs) V. LUDHA GHELDA 

Sop,“ a Wc/«ul.nt).' [1611, .T.ly. 1802,1 

arbUralors of ihcxr right la appoint umpire . , (No 30531 to buy 

T\ ^nlifls shipmenh ‘°«r loU, with an 

IrvaVo? rur toil'- The J goods s^oro nor suppliod, as 


Small Gauae Court Suit No. 25439 ot 1891. 

(2)2C.P.D.53. (fi'is^'^aci'^”^' 

(6) 10 A. 425. w 
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obtained at tbe price limited. On 24th September* 1890, the defendant gave the 
plaintifis an order at an increased limit of price in tbe following terms:*~“ Please 
telegraph your Manchester friends to purchase on my account 25 bales grey 
dhoties relating to No. 3053 at an all round advance of \d. per pair on original 
limits for November, December, January shipments, in three monthly lots, 
about 8 bales to be shipped in each month.” This order was accepted and 
the goods were shipped as follows :—6 bales were handed to the carriers (the 
S& N. W. Railway Uo.) in Manchester on the 28th November. 1890, and were 
shipped at Birkenhead on tbe 9th December, 1890; 6 bales were handed to 
the same carriers on the 4th December, 1890, and were shipped on the 13th 
December, 1890 ; 10 bales were handed to the same carriers on the 23rd Decem¬ 
ber and 1 bale on the 24th December, and these 11 bales were shipped on 
the 6ih January, 1891. The defendant refused to accept the goods. He cou- 
tended that the documents of 18th April and 24th September should be read 
together, and that the final contract was for November, December, January 
shipments, in three monthly lots, at iotervais of four weeks. He also contended 
that the shipment on the 9th December, 1890, was a late shipment, and that he 
was not, therefore, bound to accept the goods under the contract. As to this last 
contention the plaintifis alleged that by tbe custom of Bombay in the case of 
contracts made with members of the Native Piece-goods Association the date of 
the carrier’s weight note was to be regarded as the date of shipment, and that, 
under such a contract as tbe one in question, delivery to tbe Railway Company 
or other inland carrier wa.s equivalent to shipment. This custom, it was alleged, 
originated in consequence of the above Assooiation having agreed that all piece 
goods ordered out by its members should be conveyed to Bombay by certain lines 
of steamers, only and by no others. It was stated that, u nlesssome such custom 
existed, it would in many instances be impossible for Bombay merchants to carry 
out their contracts, as no steamers of the selected lines might be available. The 
Judge of the Court of Small Causes at the hearing found that tbe alleged custom 
existed, and was generally accepted and understood by merchants and dealers 
in Bombay. On reference to the High Court, 

[130J fleid— 

(1) that tbe contract finally agreed on was that 25 bales relating bo No. 3053 
(i.e. the document of the 18th April) should be purchased on defendant’s account 
at an all round advance of Id. pec pair on the original limits. Such bales to be 
shipped in the manner and at the times mentioned in the document of the 24tb 
September 1890; 

(2) that evidence of the alleged custom or usage nf trade was not admissible 
under s. 92. proviso (5). of tbe Evidence Act (I of 1872) to explain or vary tbe 
natural and ordinary meaning of the words in the contract. The parties con¬ 
tracted for a shipment on board of a ship or steamer, and to allow evidence of a 
usage that delivery to a Railway Company at an inland town should be regarded 
as equivalent to shipment on board a vessel at a seaport town would be to allow 
evidence of a usage repugnant to, or inconsistent with, tbe express terms of the 
contract. 

The contract in question provided that disputes between the parties were to be 
referred to the arbitration of two merchants, and that should the arbitrators be 
unable to agree, they should appoint an umpire. The plaintiffs and defendant 
referred tbeir dispute to two arbitrators. These arbitrators disagreed in their 
report, and referred the case to the Bombay Chamber of Commerce for the 
appointment of an umpire. The Chamber of Commerce appointed an umpire, 
who made his award. 

Held, tbat the appointment of the umpire was invalid. Tbe arbitrators could 
not delegate the power of appointment conferred on them by the contract. 

iR., 30 B. 1 (15J = 6 Bom. L.R. 948.] 
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July 15. 
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Civil. 
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320, 


0A8E stated for the opinion of the High Court by C.W. Chitty, Chief 
Judge of the Snaall Cause Court, Bombay, under s. 69 of the Presidency 
Small Cause Court Act, XV of 1882. 

The case was stated as follows :— 

1. In this case the plaintiffs sue to recover Rs. 2,000, part of a sum 
of Bs. 2,112-1-3, as damages sustained by them in consequence of the 
defendant’s failure to take delivery of, and pay for, 25 bales grey dhoties, 
which he had agreed to purchase from the plaintiffs. 
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z, The contract with the plaintiffs was admitted by the defendant, 
though question was raised as to the proper construction to be put upoa 
it On the 18th April 1890, the defendant signed a contract (No dUodJ 
on the printed form of the plaintiffs’ office for the purchase of 25 bales 
crev dhoties, “ June shipment, in four lots, with an interval of four weeks. 
The goods could not be obtained at the defendant's limits, and 3° 
supplied On the 24th September, 1890, the defendant gave to the LldU 
plaintiffs an order, at an increased limit, in the following terms ^ 

telegraph your Manchester friends to purchase on my account 2o bales 
grev dhoties relating to No. 3053 at an all round advance of li. per pair 

on original limits for November, December. January shipment, in thiee 
monthly lots, about 8 bales to be shipped in each month. Keply in iU 

^ 3. The last mentioned order was accepted, and the Roods supplied 

and shipped as follows :—G bales were handed to the carriers (the S. it 
N W R Company) in Manchester on the 28th November, 1890, and 
shipped at Birkenhead on the 9th December, 1890, per S.S. "Clan 
G bales were handed to the same carriers on the 4th Dec«mbor. 1890, ana 
shipped per 5. S. " Branksome Hall,’* on the 13th Dacember, 1890: 10 
bales were handed to the same carriers on the 23rd December and 1 bale 
on the 24th December, and these 11 bales were shipped pei S. S, 

“ WerneLh Hall" on the 6th January, 1891. .o u \ -i 

4. The defendant contended that the documents of the 18th April 

and 24th September must be read together, and that the linal contract was 

for November. December and January shipments, in three monthly lots, 

at interval of four weeks. This can hardly have been intended, the two 

arrangements being inconsistent and incapable of being taken as one. c.q. 

if goods were shipped on 1st November, (which would satisfy the 

term " November shipment”), the next shipment would have to be made 

on the 29th November, and not in December at all, and the third in 

December and not in January. It was further contended on behalf of the 

defendant that the shipment per S.S, "Clan Graham” was a late shipment, 

and that, consequently, the defendant was not bound to accept the goods 


under the contract. 

The question whether the said shipment was late or not depends on 
the further question, whether or not by the custom of Bombay, in the case 
of piece-goods ordered out by members of the Native Piece-goods Associa¬ 
tion and shipped by one of the Conference steamers, the date of the 
carrier’s weight note must be regarded as the date of the shipment. This 
was the main point in issue in the case, and ray finding on it is given in 
the following paragraphs. 

[132] 5. It was proved before me that, some six years ago, the Native 
Piece-goods Association took for the first time to arranging their own 
freight contracts, and by an agreement with four lines of steamers, (which 
has since been renewed from time to time as required), they agreed 
that all piece-goods ordered out by members of the Association should 
be conveyed to Bombay by steamers of those four lines only and no 
others. It was after, and in oonsequonoe of, this action on the part of 
the piece-goods dealers that the alleged custom arose. The reason for 
it is obvious, as, unless some such custom existed, or express provision 
were made to meet the case, it would in many instances bo impossible 
for merchants in Bombay to carry out their contracts. Goods, for instance, 
ordered for a January shipment might bo sent to Birkenhead early in 
the month, and, because noConforenoo steamer was ready before the 31st, 
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might be detained in Birkenhead until February, and so the contract 

would not be complied with. To meet this difficulty it I alleged S 

date of t°be been the custom to treat the 

I custora’la'rl to the existence of such 

a custom, a lar^e body ot eviaeoce was given before me bv s^entlAmpn 

partners or assistants of trading firms in Bombay. Their testfmony waC 

hand nora^sffilV''‘'> obtaining in Bombay ; while, on the other 

Smve t of Tu of tho defendants to 

r ^ ’ “Of “ curious that, if no such custom existed 

behalf. 0“ tf’o plaintiffs’ 

emd/L contended for the defendant that no specific instances 

orceVon arunv^m" to and had been 

Xh in itse^ w essential. If it were a custom 

had ever ffisn Jd ^ “oi^or^ally accepted that no one 

time almost all fh “ Coort of law. At the same 

th^r office bv d^r stated that complaints had been made in 

the carrier’s Leiohr’ ®' 00 ount of late shipments, but that the dates of 
enuivalenf I always accepted by such [133] dealers as 

^ f ^31 t" 1 a, t s m fl fi ' r 1 ’ again, it was contended that 
stiniilating that^t’h^^d a clause in their contracts expressly 

data of shiimen^ t of the carrier s weight notes should count as the 

evidence L The 

no mlL .? ■ ?' to show that such apiactice was bv 

cautela and°nr/*^ ’ inserted, it was so inserted mnjore 

custom’ On H? from ignorance of, or disregard for, the general 

the custom as^p''* lielore me I am clearly of opinion that 

been geneTallv a!! f d °®d for some years past, and 

Bombay ^ cepted and understood by both merchants and dealers in 

not tni hf ‘ oontended on behalf of the defendant by his counsel (but 

was ldmiSr‘^1 open his case), that evidence^f such a custl 

tion dc W VL of Pf®ader for the defendant during the examina- 

1892 but was plaintiffs witnesses on the 14th January, 

of the pUir^L- pressed, and was never taken during the hearing 

andTf " r t foUoT' fV? 1 ^ maintained 

was in tffiiP d Tu shipment by S S. " Clan Graham ” 

goods. defendant was not justified in refusing the 

in tbe’usuarconrf! Bombay were tendered to the defendant 

shipment Much refused to accept them on the ground of late 

arbSon in r “ oorrespondence ensued, the plaintiffs insisting on an 

ex parte by Mr ° surveyed 

wa^ds consL^d tn °°i plaintiffs, but the plaintiffs after¬ 

defective qualitv and^?°f^^ report, and the matters in dispute—f.e., 
Mr. O Schilii.j'I fo shipment —were referred to two arbitrators, 

defendant OnH! and Mr. Purshotam Kuverji for the 

their sur^v of August is91. after these gentlemen had held 

sayinj lhe nS« f the defendant wrote, 

g the notice for arbitration was too short; that contrary to 
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arrangement Mr. Black’s report had been shown to the arbitrators, and 
that he repudiated the arbitration proceedings. [134] There is, I may 
mention, no evidence of any such arrangement as allegeu. On the 5.h 
August 1891, the arbitrators published their report, but as they disagreed 
they referred it to the Chamber of Commerce, in the usual way, to appoint 
an umpire. Mr. J. S. Symons, of Finlay, Muir & Go., was accordingly 
appointed, and. after survey, reported that the goods were a fair tender 
against the contract ; that the dates of the carrier s notes must be taken 
as the dates of shipment, and that the slight irregularity must be “et by 
the adjustment nroposed in plaintiffs’ letter of the 27th April 1891, t.c., 
to allow interest and exchange on the shipment as of intervals of 30 days. 

It was proved before me that the defendant would not be in any way 
prejudiced by the third shipment being made too early ; especially if. as 
suggested by Mr. Symons, an allowance was made to him in terms of the 
plaintiffs’ letter of 27th April 1891, in respect of interest and exchange. 

9. The defendant declined to be bound by the said award, and the 

plamfcitTs accordingly filed this suit, :• *. 

10 As to the amount of damages, there was practically no dispute 

raised before me. It also appeared that, if the calculation were made on 
the basis suggested bv the said letter of 27th April 1891, and Mr. Symon s 
award owing to the difference of exchange, the result would be to slightly 
increase the sum duo to the plaintiffs, and it would not, therefore, affect 
the amount of their claim in this suit, which ciinnot exceed Ks. 2,000. 

11. The defendant’s Counsel requested me to state a case for the 
opinion of their Lordships on the questions of law arising in the case. 
In accordance with the practice, of late adopted by Mr. Hart, I set out 
the questions submitted on behalf of the defendant, which are as 

follows :— 

(1) What is the proper construction of the two documents of the 

18th April and the 24th September 1890? 

(2) Did the plaintiffs carry out the contract by shipping goods on 

the 9th and 13th December and 6th January 1891 ? ^ 

(3) Is evidence admissible to prove that the words ‘ shipment ’ and 
‘ to be shipped ’ have any other meaning than their plain, ordinary and 

accepted meaning? 

[135] (4) If so. has the mercantile usage in Bombay—under which 
plaintiff's contend that, in contracts for Manchester goods, shipment means 
and includes delivery to carrier at Manchester—been proved in absence 
of proof of specific instances? 

(5) If the first shipment was not in time under the contract, was 


defendant bound to take delivery of the two later shipments ? 

(6) If evidence of the custom was admissible, and the date of the 
carrier’s weight note is to be taken as the date of shipment, was defend¬ 
ant bound to take delivery of the third shipment, those goods being 
admittedly delivered to the carrier on 23rd and 24th December, 1890? 

(7) Does the arbitration clause in the contract preclude defendant 
from settingup any legal defences he may have to the action? 

(81 Was the reference made by the arbitrators of the matters in 
dispute to the Chamber of Commerce within the terms of the arbitration 

clause ? 

(9) Is the defendant bound by the award made by Mr. Symons? 

(10) Had not the defendant the right to withdraw from arbitration 

anv time before award, and if so, did not his attorney’s letter of 4th 
•• 

August, 1891, operate as a withdrawal ? 
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On the 18th April, 1890. the defendant signed a contract No 3053 

on the printed form of the plaintiffs' office for the purchase bales 

erev dhoL " June shipment, in four lots, with an 

Leks." It is stated in the case that the goods not be September, 

the defendant's limits, and so were not suppliea. On the 24th beptemne . 

1890. the defendant gave to the plaintiffs an order, a ““ i 

the following terms Please telegraph 
purchase on my account 25 bales grey dhot.es re a mg to No. ^053 
all round advance of Id. per pair on original limits for Novemoei. 
Dpremher lanuarv shipment, in three monthly lots, about 8 bales to be 
Slipped in each month." In the original document of the 24th September, 
189^0. which was handed to us during the argument, the word each 

in ^as accepted, and the goods were supplied 

and shipned as follows 6 bales were banded to the owners (•'be S. . 

N W. Kailway Company) in Manchester on the 28 th November. 189 . 
and shipped at Birkenhead, on the 9th December- following per S. S^ 

" Clan Graham ; ’ 8 bales were handed^ to the said ‘ ®, 3 .| 

December. 1890. and shipped per S. S. Branksome Hall on the 13th 
of that month ; 10 bales were handed to the sance owners on the 23id 
December and 1 bale on the 24th December, and these 11 bales were 
shipped per S. S. “ Werneth Hall" on the 6th January. 1891. 

The case stated that the defendant contended that the documents 
of the 18th April and 24th September must be reiui [138] together, and 
that the final contract was for November. Decemher and January ship¬ 
ments. in three monthly lots, at intervals of four weeks. 

I think that such contention is quite untenable. The provision as 
to the interval of four weeks referred solely to the contemplated June 
shipment, mentioned in the first document, the goods for which could 
not be obtained at the defendant’s limits, and so were nob supplie-L ihe 
times and mode of shipment of the 2r) hales were those specifaed in the 
document of the 24th September, viz., for November, Decemher, and 
January shipment, in three monthly lots, about 8 bales to he supplied 
in each month. The second document refers to the previous one, and 
the contract finally agreed on was to purchase, on dofendanfs account. 

25 bales relating to No. 3053 ii.e., the document of the 18bh April) at an 

all round advance of Irf. per pair on the original limits, such hales to he 
shipped in the manner and at the times mentioned in the document of 
the 24th September. 

It was stated in the House of Lords, in v. S/mnd (1), to ho 

perfectly well settled that the construction of a contract, unless there be 
something peculiar to the words by reason of the custom of the trade to 
which the contract relates, is for the Court, i e., as distinct from the jury. 

Mercantile contracts of sale often contain a stipulation that goods are 
to be shipped within or during a certain time specified in the contract, 
and it has been held by the highest authority that it is a condition prece¬ 
dent that the goods shall be so shipped, the time of shipment forming part 
of the description of the goods. Some dilliculty has been found in the 
interpretation of the expression ” to be shipped,” or shipment, ” within 
a certain time. But it was finally settled, in the case just cited, that such 
expressions mean that the goods shall be placed on board ship during the 
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time specified, according to the natural meaning of the words in the 
absence of any trade usage to alter that meaning ’ ® 

inis View was arrived in v Shanr? (l) in iq 77 u 4 . *. 

after very eminent Judges had previously come to a^7l39l . 

te^!' f • contracts there were made in London for the Lie of fiOO 

or Coasrr ^h ' at Madras 

Lhr- LmL March April. 1874. per - Eajah of 
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March In an ^ were put on board in 
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had been the cnsr77T . • the last six years, or thereabout, it 

member^f the NaL “^°“ ‘.be case of piece-goods ordered out bv 

aurbg tL ar7m7rh«f Association fto which, as admitted 

of the 0onfer!n“e77 ‘be defendant belonged) and shipped by one 

in Manchester as the ,“®rs. to treat the date of the carrier’s weight notes 
contract The t ^ shipment for purposes of carrying out such 
before him bv eenrl^ states that a large body of evidence was given 

Knbav wh le^ unanimous as to such custom obtaining in 

onTh6 Lro 7elf L°7''rband.nota single witness had been called 

evidence b fo e rLotht 'TT I'' Chief Judge, on the 

accented LT L 7b^? ®°“® years past, and been generally 

accepted and understood by both merchants and dealers in Bombav 

“"I*"- »«l. ■ cu..<.„ “or us..e of 

of the words in th b‘® ‘° or vary the natural and ordinary meaning 

oi cne words in the contract in the present case. 

usage or'custom °bvwh? 7 Evidence Act (I of 1872). ‘ any 

conLct aL uTualL '““‘dents not necessarily mentioned in any 

proved provided th to contracts of that description, may bo 

repuSknLo or in • . .““f®"“b incidents would not be 

^ As alreadv j^‘‘b- ‘l^o express terms of the contract.’ 
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■ _ ^ shipment in the document of the 24th September is meant 


1892 

July 15. 

Original 

Civil. 

17 B. 129 = 
Chitty'8 
S. C. C. R. 
320. 


(1) 2 Ap. Ca. 455 (462). 

91 



1892 

July 15 
Original 

Civil 

17 B 129 = 
Chitty’fl 
S. C. C. R. 

320. 


17 Bom. 141 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


the same as “ to be shipped per steamers in the 

narties had, in mv opinion, contracted for a shipment on board of a snip 
L s eLer and to'ask that delivery to the Eailway Company at an inland 
r„r Z, S. a. ea,ai,.l.nl lo .hipm.at on board .v.a..; « » 

sea nort town is, in my opinion, repugnant to, or inconsistent with, the 
express terms of the contract,' and that evidence of any such custom oi 
usa-’e of trade is, iu a contract like the present, clearly inadmissible. 

“Reference was made during the argument m this Court J 

Evidence Act, which states that, evidence may be given to show th 
meaning of * * local and provincial expressions ana oi 

words usod in a peculiar senss. .u i. t if 

The evidence in the present case does not, from the statement o it 

bv the Chief Judge, appear to have been given for the f 

that the word ‘ shipment ’ was used m a peculiar sense, hue to prove a 

custom to treat the date of the carrier’s weight notes in Mancoester as 

the date of shipment at Birkenhead [141] or Liverpool for purposes of 

ra.rrvin2 out sucb contfcicts tho pi6S0nb on0« 

The defendant here, a Hindu, had stipulated, by a document written 

in tho English language, forshiument in three monthly lots in three speci¬ 
fied months, and such he was entitled. As stated by the Lord Chancellor 
(Lord Cairns) in Bowes v. Shand(l), it is a mercantile contract, and 
merchants are not in the habit of placing upon their contracts stipulations 
to which they do not attach some value and importance. 

The portions of the Indian Evidence Act which I have quoted mere y 
reproduce the English law on the subject; the Act itself, to use the language 
of Sir James F. Stephen, who framed it, being litile more than an attempt 
to reduce the English law of evidence to the form of express propositions 
arranged in their natural order, with some modifications rendered neces- 
sary by the poculiar circumstances of India.’ (Introduction to tbe Indian 

Evidence Act, p. 2.) li 

The next point for consideration is that raised in tbe fourth question 

put by the Chief Judge, viz., is tho defendant bound by the award of 

Mr J. S. Symons, having regard to the informality in bis appointment as 
umpire, or having regard to defendant’s contention in his letter of the 4bh 

August, 1891? 1 ji .1 1 .J- I- f 

In the document of the 18th April it is provided that disputes of 

whatever nature are to be referred to the arbitration of two merchants, and 

that, should the arbitrators be unable to agree, they shall appoint an umpire. 

Tlie arbitrators published their report, but as they disagreed they 

referred it to the Chamber of Comraerco (tho Chief Judge states in the 

usual way’) to appoint an umpire. Mr. Symons was accordingly appointed 

and made his award. 

I tliink that such appointment was clearly bad. By the document m 
the 18th April one of each of the two merchants who were to act as arbi¬ 
trators was to be appointed by each party, and such arbitrators, if unable 
to agree, were to apooint an umpire. The arbitrators woie themselves to 
exercise the authority thus [142] conferred upon them, and could not 
delegate such power to any one else. Consequently, the appointment of 
an umpir e in a manner totally different from that which tho parties had 
agreed for , was, in my opinion, an invalid appointment. The case of 
Be Hopper (2) relied upon by Mr. Scott for the plaintiffs in the argument 
before us, is no authority in support of the validity of the appointment of 
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Mr. Symons by the Chamber of Commerce. In that case two arbitrators, 

not being able to agree in the appointment of an umpire, cast lots as to 

which of two persons, nominated by them, should be appointed umpire 

ihere was, therefore, as Cockburn, C.J., said in his judgment (page 375), 

a ooDourront judgment as to the fitness of the person who was finally 

appointed, and when the arbitrators have come to such a concurrence, and 

the only difference between them is as to which of the two they shall 

appoint, and the appointment is settled by lots, such a case falls directly 

within the decision of Neal v. Ledger (1), a case unheld by the Court of 

Common Pleas in European and American Steam Naviaation Company v 
Croskey (2). ■ j ■ 

In the present case the arbitrators nominated no one as umpire, but 

left that duty to be performed by third parties, viz., the Chamber of 
Commerce. 

Such being my view, the fifth question raised by the Chief Judge 
requires no answer. 

The questions of law referred by the Chief Judge for our decision, 
I would, thei’efore, answer thus: — 

To question 


1. That the proper construction of the two documents of the 
18ch April and 24th Sentember 1890, is that 25 bales grey 
dhoties relating to the 0/3053 {i.e., the document dated 18th 
April), at an all-round advance of Id. per pair on the original 
limits, were to be shipped in the steamers in November, 
December, January, in three monthly lots, about 8 bales to 
be shipped in each of those months. 

2. That, with regard to this particular contract, evidence was 
not admissible to prove that the words “ shipment ” and " to 

[143] be shipped ” have any other meaning'than their plain 

and ordinary meaning. 

3. This question does not require to be answered. 

4. That the defendant is not bound by the award of Mr. J. S. 

Symons, having regard to the informality in his appointment 
as umpire. 

5. This question does not arise, 

Farraj^. J.—I agree in the answers which the Chief Justice pro¬ 
poses to give to the questions in this case, and do not, as to the first 
question, wish to add anything to what he has said. 

The second question is a very important one, and I desire to add a 
lew words, expressing my reasons for the opinion I have arrived at 
regarding it. That question as propounded is, I think, too wide to justify 
us m answering it in its actual words. It must be read in connection 
with the facts stated in the case, which narrow it to this:—Whether 
evidence of a usage in the Bombay piece-goods trade is admissible to 
explain the phrase “ November, December. January ” shipment and 
^^^les to be shipped in each month” so as to alter its meaning into 
JNovember, December and January delivery to railway carriers at Man- 
cnester and bales to be so delivered in each month.” Such evidence 
can only be tendered under s. 92, proviso (5), or under s. 98 of the 
vidence Act. Under tbe earlier section and provision the instrument 
IS read in its ordinary sense, but the custom or usages of a particular trade 
&y add an incident to the contract, This is in accordance with Bnglish 
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law The rule and the rpason for it are laid down and explained with 

great luciHity by Parker. B.. in delivering the judgment of the Exchequer 

Chamber in Hutton v. Warren (1). “ It has been long settled, (said His 

Lordship), “that in commercial transactions extrinsic evidence of custom 
and usage’is admissible to annex incidents to written contracts in matters 
with respect to which they are silent. The same rule has been applied to 
contracts in other transactions of life in which known usages have been 
established and prevailed; and this has been done upon the principle of 
presumption that in such transactions the parties did not mean to express 
in [144] writing the whole of the contract by which they intended to be 
bound, but to contract with reference to those known usages. This 
evidence is only receivable when the incident which it is sought to import 
into the contract is consistent with the terms of the written instrument. 

If inconsistent, the evidence is not receivable, and the inconsistency may 
bo evinced (a) by the express terms of the written instrument, or {b} by 
implication therefrom (see ner Blackburn, J., in Myers v. Sari 2) ). These 
latter rules the Evidence Act adopts in enacting in proviso (5) that the 
annexing of such incident shall not be repugnant to, or inconsistent with, 
the express terms of the contract. In the case before us, to prove a 
usage that under a contract, which expressly provides that there shall be 
a shipment in a particular month, delivery to an inland oarriei will 
satisfy the contract, is to prove a usage which does not add an incident 
to the contract in respect of which the contract is silent, but one which 
goes to establish that the performance in a different manner from that 
stipulated for is a performance of it. This is in contradiction to the 
express terms of the written instrument. The evidence of such a usage 
is, therefore, not admissible under proviso (5) of s. 92. 

Is the evidence, then, admissible under s. 98, which enact that evidence 
may be given to show the meaning of words used in a peculiar 

sense ? Mercantile usage is in such a case the mercantile dictionary in 
which you are to find the mercantile moaning of the words which are 
used.” Per Lord Cairns. L. C.. in Bowes v. Shand (3). In such a case 
the evidence cannot properly be said to vary the contract; it only explains 
the meaning in which the mercantile terms in it are used. The ditliculty 
here is that this is not what the case states as the result of the evidence. 
The custom set up is that the date of the carrier s weight note must be 
regarded as the date of shipment. It is not alleged that the word ship¬ 
ment,” which is the quivalent of “ putting on board a ship (see Bowes 
v. Shand, suvra), has acquired in the Bombay piece-goods trade a techni¬ 
cal meaning, or that it is used in a peculiar sense. What is alleged is 
that a delivery to [148] an inland carrier is treated, in the case of 
contracts made with members of the" Native Piece-goods Association” 
(of which the defendant is one), as equivalent to a performance of a 
contract ‘ to ship.’ It is not alleged that the words “ to ship ” have 
acquired the technical or peculiar meaning of putting in a railway truck. 
I am nob prepared to say that the expressions “ t-o ship ” and “ shipment ” 
may not acquire a meaning in a particular trade different from their plain 
ordinary and accepted meaning, and that evidence of such meaning may 
nob be given under s. 98 of the I’^videnoe Act, bub I think that the evidence 
given in this case (being of the nature that it is) is nob admissible for that 
purpose. 

The third question does not arise. 
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I agree as to the fourth question : the answer must be in the negative. 
The contract provides for the arbitrators, in case of difference, appointing 
an umpire. It is not a compliance with such a provision for the arbitra¬ 
tors to refer the matter to the Chamber of Commerce, and for the latter 

^ gentleman to deal with the dispute. The case of Be 
hopper (11 has no application to the facts before us. There the arbitrators 
appointed an utnpire It was sought to treat that appointment as bad, 
on the ground that the arbitrators had decided by lot which of the two 
persons selected for appointment by the arbitrators respectively should be 
appointeff The Court ruled thar,, under the circumstances the appoint- 
mant of the umpire was unimpeachable. Here the arbitrators made no 
appointment at all They referred the whole matter to the Chamber of 
Comtnerce. That body are said to have dealt with it in the usual way. 
Xhat IS not the contract. What the parties contracted for, was that the 
Mbitrators should appoint an umpire. It is unnecessary, in this view for 

opinion as to the right of the defendant to withdraw 

fi, . fact he did so. I wish for myself to 

sav hat I do not agree that it is law in India that one of the parties to a 

written reference can recede from it without cause before award made. 

Kn Ji f2) is an authority to the [146] contrary. 

SZ o„I ?»: ' 1 ' h.. 00 beoriog „„oo ob. goestioo 

Anere one of the parties did not, in fact, appoint an arbitrator at all. 

Attorneys for the plaintiffs Messrs. B. S. Broiun Co. 

Attorneys for the defendant Messrs. Balkrishna mid Perozeshaw. 


17 B. 146. 

PAESI MATRIMONIAL COURT 

HefoTB Mr. Justice Jardine. 


Hirabai {Plaintiff) v. Dhun.J£BHOY Boman.ji {Defendant).* 

[29bh July, 1892.] 

Bushand avid wife -Parsi Matrimonial Court—Act XVof 1865— by wife for judicial 
^^ration-^AUmony-Alimony after decree dismissinq wife^s suit and pending appeal 
Alvmony pending pehtion for review of judgment—Practice in allotment of alimony. 

husband for judicial separation in the Parsi Matrimonial 

ii* f ^ 11th July 1891 which 

airected the defendant to pay alimony to her from the 15th April 1891 “until the 

aHar Oq the 18th July 1891 the suit was dismissed, and 

fir L ^ ■ ‘i*® defeodaut ceased to pay alimony. The plaintifi obtained a rule 

thi Ififh discharged on the 27th January 1892, and on 

' ®^® ^■®‘* ““ decree dismissing the suit 

the^delels A® °fder refusing a review. She now apolied for an order directing 

daLof fiHM “ pendente lite" from the 

her furthlr® 1 or so much as had not been paid, and that he shoufd pay 

Her further alimony until the final disposal of the appeal. 

Held — 

in decree herein” contained 

decree meant the 

decree in the suit and not in the appeal. 

(2) That the Parsi Matrimonial Court constituted under Act XV of 1865 had 

DO power to award alimony “ pendente litp^ after decree and pending appeal. 
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{3) An unsuccessful wife is not entitled to claim alimony after final decree and 
pending appeal, nor for the period during which she is seeking review of judgment. 

Qua're _whether the Court where a petition for review is pending before it, 

has a discretion to allow or continue alimony “ pendente fife.” 

[147] The words, “ during the suit,” in s. 33 of Act XV of 18G5 include the 
period up to the making of a final or absolute decree. 

Ellis V, Ellis (1) and Dunn v. Dunn (J) should guide the practice of the 
Parsi Matrimonial Court in allotment of alimony for the time following a decree 

msi. 

Application by a plaintiff, after dismissal of suit and pending 
appeal, for an order directing alimony to be paid from date of dismissal of 
suit until final disposal of appeal. 

This was a suit, filed on the 24th March. 1891, by a wife against her 
husband for judicial separation. On the 11th May, 1891, she applied foi 
alimony, which was granted by an order made on the lltb July, 1891. 
This order directed ** that the defendant, Dhunjibhoy Bomanji, do pay to 
the plaintiff, Hirabai, as and by way of alimony pendente /i/e, the sum of 
Rs. 120 per mensem from the 13th April, 1891, until the final decree 
herein be passed.” 

On the 18th July, 1891, the suit was dismissed ; after that date the 
defendant ceased to pay the plaintiff the alimony allowed by the above 
order. 

The plaintiff obtained a rule nisi for review of judgment, which was 
discharged on the 27th January, 1892, and the review was refused. 

On the 18ih March, 1892, the plaintiff appealed against the decree 
dismissing the suit and the order refusing a review. 

On the 28th June, 1892, the plaintiff presented a petition praying for 
an order directing the defendant to pay to her all the arrears of alimony 
pendente lite from the date of the filing of this suit, or so much thereof as 
had not been already paid, and that he should be directed to pay to her 
the sum already fixed as alimony pendente lite, being Rs. 120 per mensem, 
till the final disposal of the petitioner’s appeal. 

The matter now came on for argument. 

Jardine (with J. D. Nnnuchwallo), for defendant showed cause.—No 
alimony can now he granted. The suit was dismissed and is over. 
Section 36 of Act IV of 1869 gives alimony only “pending the suit.” 
The word ' suit ’ there does not include appeal. A husband cannot bo 
required to enable [148] his wife to obtain the judgment of a second 
Court. Further, this Court cannot deal with the question. If the 
application can be made at all it should bo made to the Court of appeal. 
The appeal is against the decree and the order refusing a review, but no 
appeal lies against such an order. As to the merits, the review was 
refused because the Court was of opinion that on the allegations the 
plaintiff had no case. This application is made at a very late period. 
The petition was dismissed so long ago as the 18th July 1891 ; so there 
can be no pressing necessity—Macrae on Divorce, p. 3 ; Wells WellsC^). 

E. D. Reporter, for plaintiff in support of the rule.—The order for 
alimony until final decree must include the decree in appeal. As to the 
English practice. Lovedon v. Lovedon (4); Jones v. Jones (5); Nicholson v. 
Nicholson {6), in which case the words Pendcjitc lite” are defined as 


(1) 8 P.D. 180. 

(3) 3 8. & T. 642 = 33 L.J. (P.M.) 161. 
(5)41 L. J. (P. (fc M.) 53. 
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meaning while the nghos of the parties are in contest; Wilson v 

Wtlsonil); Browne on Divorce, (5th Ed.) pp. 273, 379. 380. Jojies v 

Jones (^) decides that alimony continues unless the subsequent proceedings 

are vexatious and frivolous. The appeal in the case has been admitted 

Dy tue Oourt, so it cannot be regarded as frivolous. As to delav the 

records of the Court will show that the plaintiff has not been guilty of 
any delay. 

JUDGMENT. 

Jahdine, J.—The plaintiff sued for a judicial separation in this 
Court, and on the 18th July 1891, her suit was dismissed by Mr. Justice 
Birdwood. The suit was filed on the 24th March. On the 11th Mav 
sba applied for alimony, and got an order from the Judge on the 11th 
July, directing the payment of alimony pendente lite “ until the final decree 
herein Pe passed.” On the 9th September the plaintiff applied for a review 
of judgment and on the 27th January 1892, the learned Judge, after a 
rule msi and a bearing, refused to review, and ordered the nlaintiff to 
pay the costs. The plaintiff appealed against the dismissal of the 
suit and the refusal to ' review ; and her anpeai was admitted [149] to 

heL^io 18th March, 1892, and now awaits 

nearing and decision. It; is admibfced that the defendant has paid the 

alimony up to the date of dismissal of the suit, 

“^8e application to this Court 
Bnv defendant to pay her all the arrears of alimony, and to pay 

ner at the same rate as alimony pendentelite till the final disposal of the 
appeal. Mr. Jardine, for the defendant, contends that the anneal is 
vexatious and frivolous, and that the plaintiff is guilty of laches and 
delay, and tha,t the Court ought, therefore, if it has any power to order 
payment of alimony after the dismissal of the suit, to refuse to do so in its 
aiscretion. He also argues that this Court has no jurisdiction, and that 
e application ought to have been made to the High Court, which is 
fni T Reporter, for the plaintiff, urges that the 

he meant the alimony to continue 
lithe Court of appeal had determined the case. 

f- “ opinion, the words “ final decree herein” mean the decree 

fn>w appeal. In Eule 190 of the English Eules 

are n A “ Divorce, 5th Ed., p. 234) the words “ final decree” 

0 used in this sense, and the expression sometimes means the absolute 

ecrea as compared with the decree nisi, as in Cotton L. J.’s judgment 

traf^A of 1865 a final decree is" coo- 

crasted with an interim order. 

to conceded in argument that the Court of aopeal has nower 

nrfl..H alimony pending the appeal. As auchorities on the 

TOndin^rh the right of the wife as a general rule, to alimony 

of AroU® , ® ^PP®al, Mr. Eeporter cites Lovcdon v. Lovedon (4) in the Court 
ones and Jones v. Jones (2), where it was affirmed by the Full Court. 

text a-u'^ority in any of the reports or 

mavh« o ’ alimony pending the apneal 

^ Court whose decision has been appealed against. 

plaintiff is that s. 33 of Act XV of 
regard tn fh ^ iiitorpreted as if the word “ suit *’ included appeal in 
-o^e provision of alimony pendente lite, where divorno nr fndinial 

/1V Q f-P. -- -------- - 


(1) 3 Hagg. 329. 
(3) 8 P. D. 188. 


(2) L, R. 2 P. & D. 333 = 41 UJ. (P. & M.) 53. 
(4) 1 Phil. 208 
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separation is sought. It is urged that after an appeal is admitted, this Court 
and the High Court have co-ordinate powers to award alimony.^ I do not 
think this is the necessary or reasonable meaning. In no section of this 
Act does the word “ suit ” or sue ” necessarily take the meaning which 
includes appeal; such a meaning would conflict with ss. 15 and 16 about 
jurisdiction and s. 44 about the custody of children. It may be supposed 
that if the Legislature had meant to empower this Court to award 
alimony after appeal made, it would have used as plain language as m 

s. 36 of the Indian Divorce Act IV of 1869. 

Section 33 of Act XV of 1865 empowers this Court to order the 

husband to pay alimonv during the suit.” It is the practice here to 
pass a decree nisi in the first instance upon a sentence of divorce. Since 
the Couvt was erected^ there had been sis sentences of nullity before I 
passed such a sentence in S, v. jB.(I). In four of these cases the Court 
proceeded by decree possibly influenced by an amending Act of Parlia¬ 
ment, which so far assimilates the English procedure in nullity to that in 
divorce! I followed these precedents in S. v. 5.(1). I am informed by 
the Clerk of the Court that there has been only one successful suit for 
judicial separation (No. 3 of 1870) ! there the first decree made was a 
decree nisi to be made absolute after three months. 

As, in the present case, I have had to consider the practice, I may 
now state my view that the words during the suit may be taken to 
include the period up to the making of a final or absolute decree. Thi& 
view will make our practice conform to that of England. In v. 

Tavernor (2), the Judge“Ordinary says: “The two deci'ees are the beginning 
and ending of the same Act, the one inchoate, and the other perfecting, or 
complete ; a space of time being interposed to admit of enquiry. The 
same view was taken lu^Jovincin Y.VilldTs (3). The matter LISlj settled 
by two decisions in the Court of appeal. In Ellis v- Ellis (4), a decree 
nisi had been obtained by a wife, and was not appealed against. It was 
held, overruling Latham v. Latham (5), that the Judge Ordinary has 
power to order alimony pendente lite notwithstanding a decree nisv 
has been made for dissolution of marriage. The reason given is as 
follows “ Until the final decree the Court can make no permanent 
provision for the wife : therefore, it seems reasonable that it should have 
power to make some temporary provision.” The case of Ellis v. Ellis has 
been distinguished from cases where the guilt of the wife has been esta¬ 
blished. In Dunn v, Dunn (6), Cotton, L. J., says : Ellis v. Ellis was 

an entirely different case. The wife there took the proceeding against her 
husband, and she had in no way forfeited her rights against him. The 
case was one where it would be proper ultimately to grant permanent 
alimony, and we thought it reasonable that in the meantime she should 
have intermediate alimony.” 

The Indian Divorce Act IV of 1869, s. 36, in cases whore a decree 
nisi has been pronounced, leaves loss discretion to the Judge than the law 
of England. It provides no rule in oases of judicial separation ; but as to 
suits for dissolution or nullity, it says that the alimony potuling the suit 
shall continue until the decree is made absolute or conhrmod. Mr. Macrae, 
at p. Ill of his edition of that Act, considers tha'. tlie Indian rule is based 
on Wells V. Wells'Xl), but the judgment in Dunn v. Dunn shows that 


(1) 16 B. 639. (2) L. R 2 V, & D. 261. (8) 2 Kx. D. 359. 

(4) 8 P. D. 189. (5) 2 Swab. & Triat. 299. (G) 13 P. D. 93. 

(7) 3 Swab &Tri8t. 642. 
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Wells V. Wells did nob laydown a binding rule about the neriod between 
decree nisi and decree absolute. Cotton, LJ., says:— 

“ In Wells V. Wells there was no motion for a new trial; in the present 
case the motion for a new trial has been refused. We do nob find on 
enquiry that Wells v. Wells has been treated in the Divorce Court as 
establishing such a general rule as is contended for—that, although the 
wife has been found guilty, the alimony must go on till the case is finally 
disposed of. Until adultery has been proved against the wife, she 
is entitled to [152] support, and the Court gives her alimony 
pendente lite. Bub, when her adultery has been proved, though she is 
still a wife, she has lost that right. Ought not the alimony then to stop 
at the verdict ? * * The reasonable rule then appears to be that on 

the jury finding the wife guilty of adultery, her right to alimony ceases, 
subject bo this that if the Judge thinks ib reasonable so to do, he can 
continue ib. Thus, for instance, he may think ib not improbable that the 
wife will obtain a new trial, and succeed ultimately in establishing her 
innocence; in such a case he might well think ib reasonable that^ the 
alimony should be continued. To hold that alimony continue? as a 
matter of right, till an application for a new trial is disposed of, would 
encourage frivolous applications for new trials.” 

Tindley and Bowen, L. J. J., concurred, and the former remarks : *Jb 
seems anomalous that the right should continue when a jury has found 
her guilty. If the vedicb is against her, the onus must lie upon her to 
show that the alimony ought to be continued. The Judge ought to have 
power to give it to her, bub I think it would be wrong to hold that, 
without further order, it continues after an adverse verdict." I may here 
state, that as s. 33 of the Act I have to administer (Act XV of 1865) does 
not limit the Judge's discretion as s. 36 of the Indian Divorce Act does, 

1 am of opinion that Ellis v. Ellis and Dunn v. Dunn should guide the 
practice in allotment of alimony for the time following a decree nisi. 

It follows logically from the fact that an unsuccessful wife is not as 
a right entitled to claim alimony up to decree absolute, that she is not 
entitled to claim it after final decree—I mean pending appeal—nor for the 

which she is seeking review of judgment. Wells Weils, on 
which Mr. Jardine relies, is authority in England for holding that when 
the lower Court has declared its final judgment on the case ib has no power 
bo allot alimony pendente lite. What is said there about the divorce of a 
wife may well apply to her suit for judicial separation. “ Where the cause 
18 tried before the Court itself, that final conclusion will have been reached 
when the Court declares its judgment on the facts, for in this Court such 
judgment is [163] final. And if an appeal carries the case forward, it also 
carries it into another Court competent to adob alimony, if it pleases.” 
ihe discretion to allot can be better exercised by the Court where the 
appeal is pending than by the original Court. As Lord Penzance says in 
Jones Y. Jones, in the report in 41 L. J. Prob. 53 : “If there was fair 
ground for an anpeal, ib would be reasonable that alimony should be paid, 
nub If a wife in all cases were entitled to alimony during the appeal, great 
evil might result. A wife found guilty of adultery might appeal for the 
sole purpose of getting alimony.” Now ib is obvious that the Judge of 
bPe Court appealed from cannot properly exercise the judicial discretion 
in icated in this remark. I am of opinion that I have no power to allot 

a imony pendente lite after this Court has passed final judgment on the 

case. 
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It; is, however, argued that the time taken up in the review proceed¬ 
ings ought to be excepted from this ruling, on the analogy of Nicliohon 
V. Nicholson (1), where on granting a new trial the Judge Ordinary said 
that the alimony pendente lite remained in force. Now. as pointed out 
in Macrae, p. 167. there is some resemblance between the reasons for. 
and procedure in new trial and review. I am not prepared to say that 
this Court, while a petition for review is still pending before it, may not 
have a discretion to allot or continue alimony pendente lite. I can well 
imagioe cases to which the reasoning in Dunn v. Dunn may justly apply* 
where the Judge thinks that the wife may be ultimately successful. But 
no motion for continuing the alimony was made to Mr. Justice Birdwood ; 
the present claim is made after that learned Judge had finally refused 
the review with costs, and after he had ceased to be Judge of this Court. 
The reasoning in TFfiZ^s v. TFci/s clearly shows that I should refrain from 
interference, especially as the wife has appealed against^the order refusing 
to review. There the Judge Ordinary laid down that such alimony can 
only be alIowe<i, if paid or enforced, while thc^ question of a new trial is 
still cpen.” The judgment of this Court being final, so far as this (^ourt 
is concerned, I refuse alimony for the period of the review proceedings. 

[154] To grant it on an application made so late, the husband 
having no notice of it before, and, therefore, no special reason for getting 
the review matter determined speedily, would encourage frivolous endea¬ 
vours to spin out litigation at the husband's expense. Alimony is given 
pendente lite for the husband's protection, to prevent the wife using the 
husband’s credit, but the course taken since the dismissal ol the suit has 
left him without this protection. The basis of the wife’s application is 
that she is without means. I ask, as in Nohleit v. Nohlett (2), if the 
plaintiff was in such a state, why did she not apply earlier ? ’ See, too, 
T 7 V 2 sleton v. Tzoisleton (3). I must refuse to allot alimony during the 
review proceedings on the ground of delay. I now dismiss the application 
with costs. 


17 B. 154^Chitty’B S C.C.R. 345. 

OEIGINAL CIVIL. 

Before Mr. Justice Bayley {Acting Chief Ju.stice), and Mr. Justice Farran, 


FRAM.TI MaNEKJI PuNJAJI AND ANOTBEB iPlaiutiffs) V . THE 

Secretary of State for India in Council {Defendant).'" 

[2nd September, 1892.] 

Ahlcari {Bomb'iy) Act V of 1878, s. 5^— Construction —'' Or ” rrad “ Nor " — Order of 
confiscation. 

Section 56 of tbe Bombay Abkari Act V of 1878 provides that “ no order of 
confiijcation shall bo made until the expiration of one month from the date of 
seizing the things intended to bo confiscated, or without hearing any person who 
claims a right thereto, and the ovidonco, if any, which bo produces in support 
of his claim.*’ Certain casks of vinegar Delonging to tho plaintifis were seized 
by the Collector of Bombay on tho 5th November 1891, and an order of oonfisoa- 
tion was made on tho 17lh November 1891. Tho order was made after hearing 
the plaintifis. 


• Small Cause Court Suit No. 6724 of 1892. 

(1) 3 Swab. & Trist 214. (2) L.R. 1 P, & D. 661. 

(3) L.R. 2 P. & D. 339. 
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Held that under the provisione of the Abkari Aot, s. 55, the Collector oould 

not make a valid order of confiscation before the expiration of one month from 
ciae aate of seizure. 


Eeperence from the Bombay Court of Small Causes, under s. 69 
ot the Presidency Small Cause Courts Act (XV of 1882). 

[155] The Judge stated the case as follows ;— 

T .?■ plaintiffs, who carry on business in Bombay in 

Indian condiments, sought to recover from the defendant the sum of 

TT' the value of 25 casks of toddy vinegar, the uronertv of 

imported from Goa on the 7th of February, 1891. The 

plaintiffs allege in their statement of claim that the said casks of vinegar 

were wrongMlv and without any justifiable cause detained by the 

Oollector of Customs at Bombay on their landing on the said 7th Feb- 

ruary, and then illegally and without proper cause seized bv the Collector 

fu ^ No’^ember, 1891, and illegally and unjustifiably confiscated on 
the 17th November, 1891. 

and a copy of the plaintiffs’ bill of 


was jusfcifioafiion undar the Bombav 

55 and 67 (1) were 


2, A copy of the summons 
particulars are hereto annexed. 

3. The defence to the action juov.uuaii 
Abkari Act V of 1878. Sections 7, 9. 37, 54, 
particularly relied on in support of this plea. 

oil seizure and confiscation of the goods on the dates 

auflgeu m the particulars of deman d were not denied. 

(1) The following are the sectioos of Act V (Bombay) of 1678 referred to : — 

Section 7.—Subject to such orders as aforesaid, the Commissioners may at any 

Punishment of time after inquiry recorded in writing, fine, dismiss, suspend 
subordinate officers reduce any subordinate officer appointed or any officer on 
for misconduct. whom any additional powers or duties have been conferred or 
t 1 - imposed by them under the provisions of the last nrecedinff 

unfitoass" 

Import of liquor ot , Section 9.—No liquor or intoxicating drug shall be import- 

intoxicating drug. ^7 sea into any part of the Presidency of 

Bombay unless— 

(a) it is liable to the payment of duty under the Indian Tarifi Act, 1875, or any 

other law for the time being in force relating to the duties of customs on 
goods imported into British India and the duty prescribed by such law has 
been paid thereon ; or 

(b) such import is permitted under the power next hereinafter conferred, 
bubject to the orders of Government, the Collector may from time to time : 

, (C) permit the import of iiquor, or intoxicating drug, or of any kind of liquor or 

intoxioating drugs other than liquor or intoxicating drugs liable to the pay- 

under such law as aforesaid, on payment of duty, if any to 
which the same is liable under this A;b and on such other terms as he thinks 

dfllCl 

(d) cancel such permission. 

Power to seize 

P?ace8!aud’to akv 37.—Any Commissioner, or Collector or other 

search and arrest ^ empowered in this behalf, may 

(a) seize in any open place, or in transit, any liquor or intoxicating drug or any 
other thing which he has reason to believe to be liable to confiscation under 

(h\ relating to Abkari revenue ; 

aecain and search any person whom he has reason to believe to bo •guilty of 

V and if such person* has any 

SflnHrt liquor, drug, or other things in his possession, arrest him. 

tion 54.—All liquor or intoxicating drugs, imported, exported, transported, 

What thiugg liable zn^Dufaoturedi sold ot had in possession in ooctraventioa 

to confiscation. o'* of any rules or order made under this Aot, or of 

any license, permit or pass obtained under the Act, and 
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[Clauses 5 to 9 of the case stated are not material for the purposes of 

this renort, and are, therefore, omitted.] r u * t-u 

[157] The order of confiscation was made after hearing toe 

plaintiffs. 

10. The points for determination were:— 

(1) Whether this vinegar was liquor within the purview of the 
Bombay Abkari Act V of 1878 ? 

(2) If so whether it is liable to the payment of duty under the 
Indian Tariff Act XVI of 1875. or any other law for the time being 
in force relating to Custom duties on goods imported into British 

Whether the seizure was properly made on 5th November, 

1891? 


All toddy drawn from any tree in contravention of this Act, or of any such rule, 

order, license, permit, or pass as aforesaid ; and , , „ . . ^ _ 

All liquor, if anv, and all intoxicating drugs, if any, lawfully imported, exported, 
transported, removed, manufactured, sold or had in possession, and all toddy, if any, 
lawfully drawn, along with, or in addition to. any liquor or intoxicating drugs, import- 
ed, exported, transported, removed, manufactured, sold or had in possession, or along 

with, or in addition to, any toddy drawn as aforesaid, and / p 

All stills, utensils, implements or apparatus whatsoever for the manufacture of 
liquor, or of any intoxicating drug, used, kept, or had in possession in contravemion of 
this Act. or of any rule or order made under this Act, or of any license obtained under 

this Act, and , . , , 

All materials collected or had in possession for the purpose of unlawfully manfaotur- 

ing liquor or any intoxicating drug, and • • • j * ii 

The vessels, packages, and oovonngs in which any liquor, intoxicating drug, still, 
utensil, implement, apparatus, or material aforesaid, is touud, r.nd the other contents, 
i f any, of the vessel or package in which the same is found, and the animals, carts, 
vessels, or other conveyances used in carrying the same 
Shall be liable to confiscation. 

Order of confisca- Section 56. — All confiscations under this Act shall bo adjusted 

tion by whom to ho Collector ; 

made. ' . , • • * 

Provided tb«at no order ol confiscation shall be made until the expiration of one 

month from the date of seizing the things intended to bo confiscated, or without hearing 

any person who claims a right thereto, and the evidence, if any, which he produces in 

support of his claim. 

[1573 Whenever confiscation is ordered under this Act, the owner of the thing 

ordered to bo confiscated may, at the discretion of the Collector, 
be givenan option of redeeming it on payment of such fine as the 
Collector thinks fit. 

Section 67.—No action shall lie against Government, or against any Abkari Officer 
_ . for damages in any Civil Court for any act 6onn jldc done or 

liar of action. ordered to bo done bv them in nursuance of this Act, or of 


Redemption may 
be allowed. 




law at the time in force relating to Abkari revenue. 

And all proscouiions of any Abkari Officer, and all actions which may bo lawfully 
brought against Gnveromont or against any Abkari Officer, in respect of anything donCi 
or alleged to have been done, in pursuance of this Act, shall ho instituted within four 
months from the date of the act complained of, and not afterwards. 

And any such action shall bo dismissed 

(а) If the plamtiCf does not prove that, previously to bringing such action, ho has 
presented all such appeals allowed by this Act, or by any other law for the 
time being in force, as within the aforesaid period of four months it was 
possible to preserit; or, 

(б) In the case of an action for damages, if tender of sufficient amends shall have 

been made before the action was brought, or if, after tho institution ot tho 
action, a sufficient sum of money is paid into Court with costs, by or on behalf 
of tho defendant : or, 

Provided that nothing in this section shall bo doomed to afioot tho powers or 
jurisdiction of Hot ^Majesty’s High Court of Judicaturo or of tho Court of Small Causes 
at Bombay. 
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( 4 ) Whether the order of confiscation of 17th November, 1891, 
fulfils the requirements of s. 55, and whether it is valid even though 
made before the expiration of a month from the date of seizure, but 
after bearing the plaintiffs and receiving such proofs as they wished to 
adduce ? 

[ 1 S 8 ] (5) If such order was invalid, what damages, if any, were 
the plaintiffs entitled to under the circumstances of the case ? 

11. As to s. 67, I was of opinion that the acts complained of were 
not within its protection. Moreover, the Collector could not be said to 
have acted bona fide, in the legal sense of the term. 

12. In the view I took of the 55th section it became unnecessary 
to decide the first, second and third questions. 

13. It runs thus :—** All confiscations under this Act shall be made 
by the Collector; provided that no order of adjudication shall be made 
by the Collector until the expiration of one month from the date of 
seizing the things intended to be confiscated, or without hearing any 
pQrson who claims a right thereto, and the evidence, if any, which he 
produces in support of his claim.” This is a highly penal proceeding, and, 
to put it very mildly, it makes one of the parties a judge in his own 
cause. It ought to receive a strict interpretation. It first provides that 
all confiscations shall be made by the Collector. Then follows a provision 
which is expressed in negative terms, and is, therefore, imperative. Ic says 
no such order shall be made until the expiration of a month. This is the 
first limitation to the exercise of the Collector's powers. It neremptorily 
forbids him to pass the order in any event, until the lapse of a month. If 
he makes one within the prescribed period, it is wholly void and inoperative, 
and is a mere nullity. The proviso then goes on to impose another condi¬ 
tion, and the restriction to the exercise of his power in respect of a wholly 
different matter, viz., he is not to make the order without hearing the 
claimant or objector. It has been maintained for the defence that the 
proviso authorized the Collector to adjudge confiscation upon the happen¬ 
ing of one of the two contingencies either after a month or after hearing 
the claimants. If this argument be sound, the Collector would not be • 
hound to grant a hearing. He may positively refuse to hear, wait for a 
month, and then confiscate the goods. If the two clauses are to be read 
in the alternative, that would be the necessary consequence. He has the 
Option of doing one of two matters, and he does one, no matter why, in 
preference to the other. This construction [169] would be revolting to 
the legal mind. Mr. Little felt the force of the objection, and sought to 
destroy it by suggesting a trans-position of the two clauses, which he thought 
would make the “heaving” compulsory. In the first place, such a trans¬ 
position is inadmissible in a fiscal statute, but, secondly, it does not really 
help to solve the difficulty : “Provided that no order of adjudication shall 
be made without hearing any person who claims a right to the things 
^ized, or until the expiration of a month after seizure.” This leaves the 
Collector s option untouched. Ha may still elect to postpone taking action 
for a month instead of hearing the party grieved. If the clause relating 
to bearing” acquires an obligatory force by reason of its holding the first 
place in the sentence, why should not the clause applicable to the month 
make it equally incumbent on the Collector to stay his hand until the 
expiration of a month ? It already stands first. 

14, The construction placed by the Court upon the section and its 
proviso receives strong support from the following considerations. It avoids 
the consequence of a precipitate decision by leaving the Collector freedom 
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for a whole montih to alter his mind, or modify his views. At the same 
time the party feeling himself aggrieved has a whole month within which 
to produce his evidence. The draftsman was no pedant. Having enjoined 
a prohibition as to time be did not pause to consider whether the use of 
the conjunction “nor" instead of “or” in the sentence would not better 
satisfy all grammatical proprieties. For these reasons the Court dis¬ 
allowed the plea of justification. 

lo. The remaining question relates to the amount of damages. For 
this purpose the whole circumstances of the case must be looked to from 
7th February. There were repeated demands. The plaintiffs were 
deprived of the possession and use of their goods. The Collector persis¬ 
tently, and in spite of plaintiffs’ remonstrances, refused to deliver up the 
goods. The detention, after the Collector had opportunities of satisfying 
himself as to the quality of the goods for the purposes aforesaid, was 
unauthorized. I, therefore, awarded the value of the goods before they 
goD deteriorated in the manner and owing to the causes stated in this 
reference. 

[160] There was a decree in plaintiffs’ favour for Rs. 307 and costs 
contingent upon the opinion of the High Court. 

16. At the close of the case I was required by Mr. Little to state 
a case for the opinion of the High Court, which I have now the honour 
to solicit upon the questions— 

(1) Whether under the provisions of s. 55 of the Bombay Abkari Act 
of 1878 the Collector can make a valid order of confiscation before the 
expiration of one month from the date of seizing the things intended to be 
confiscated, bub after hearing the person who claims a right to them ? 

(2) Whether the plaintiffs wore entitled to the damages awarded in 
the face of their admission that the goods were valueless at the time of 
seizure and confiscation in November ? 

Anderson, for the plaintiffs:—As to the construction of s. 55 he 
contended that “ or ” should be read “nor.” 

Lang (Acting Advocate-General), for the defendant. 

The following authorities were referred to :—Maxwell on Statutes, 
p. 284: Metropolitan Board of Works v. Steed (1). 


OPINION. 

Bayley, C. J. (Acting).—In this case I am of opinion that the 
learned Small Cause Court Judge’s view of the proper construction to bo 
given to s. 55 of Act V of 1878 is correct. The provisions of this Act, it 
is to be remarked, are intended to be in protection of the subject. It is 
also to be borne in mind that they are of a highly penal nature. The 
Court, therefore, will be very averse to anything like a strained construc¬ 
tion of this section, if that construction is one which tends to cut down 
the protection intended to he given to the public. 

Now this section runs thus :— 

All confiscation under this Act shall be adjudged by the Collector, 
provided that no order of confiscation shall bo made until the expiration 
of one month from the date of seizing the things intended to bo confisca¬ 
ted, or without hearing any person who claims a right thereto, and the 
evidence, if acy, which ho produces in support of his claim. 

[l6l] Whenever confiscation is ordered under this Act, the owner of 
the thing ordered to be confiscated may, at the discretion of the Collector. 


(1) 8 Q.B.D. 445. 
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be given an option of redeeming it on payment of such fine as the Collec¬ 
tor thinks fit.” 

To my mind that language is sufficiently plain and intelligible. It 
may be that it would be more strictly grammatical to have used ‘ nor ’ in 
stead of or ' in this sentence. But the meaning of the section, I think, 
is clear ; it is that both those conditions must be fulfilled before an order 
of confiscation can be made. And that this was the deliberate intention 
of the Legislature I can very well believe. A month does not seem too 
long a period to provide before such a serious step as an order of confisca¬ 
tion ia allowed to be taken. It is highly desirable that such an order as 
that sh'juld not be made in a hurry. 

The construction contended for by the Advocate-General is, I think, 
a very laboured construction entailing a distant straining of the language 
of the section; which, as I have already said, seems to be plain and 
intelligible enough as it stands. Why should the Court so strain the 
language of the section ? I think no reason, certainly no sufficient reason 
has been shown as to taking that course, if we are at liberty to take it. 

On these grounds I think the answer to the first question, referred 
to us by the learned Fourth Judge of the Small Ciuse Court, should be 
in the negative. 

Farran, J.— I am quite of the same opinion. Now the first 
provision of this s. 55 is this • 

No order of confiscation shall be made until the expiration of one 
month Irom the date of seizing the things intended to be confiscated’^ 

^ f I 

That is in the broadest and the most imperative terms. It is a 

provision dealing with the condition of time. The second provision, viz.^ 

or without hearing any person who claims a right thereto, &c.,” has 

nothing to do with the question of time. In such a section as this—a 

section dealing with the conditions to be observed before making the 

order of confiscation—one would expect both these matters to be provided 

for : both a provision as to the time [162] than must be allowed to elapse 

before such an order is made and also a provision as to the claimant’s 

right to be heard. Presumably, therefore, the second provision is an 

additioTi to, and not in substitution for, the first provision. Is there 

anything in the language used which overrides this presumption ? On 

the contrary, it is only by reading this section, as perhaps a purist might 

read it, that room is left for any other construction. Using language as 

it is commonly used, the word ‘or’ in a sentence constructed as this is, 

would as often be used as the word ‘ nor ,’ to which here, I think, it is 

clearly equivalent. The illustration put during the argument gives an 

example of such a case. One may say to a child “ you are not to leave 

the house for an hour, or without your great coat.” Can there be a 

shadow of doubt as to what is there meant? This property of the word 

or in a sentence thus formed seems to be a peculiarity of the language, 

as is well shown by Grove, J., in The Metropolitan Board of Works v. 

Steed (1). In a sentence beginning with a negative, as this does, ‘or ’ is 

understood as repeating or carrying on that negative, i.e., as equivalent to 
nor.’ 

Certainly, had the intention of the Legislature been otherwise, you 
would have expected to have found the plain and imperative provision 

(1) 8 Q.B.D. 445 (447). 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood* 


Gauskha {Original Plaintiff), Appellant v. Aldul Eopkha AND 
ANOTHER {Original Defendants), Respondents.^ [4th February. 1892.] 

Dicteeagainst n sirdar— Polxlical AgenCs Court—Death of the sirdar— Application for 
execution against the heirs—Change of status — Jurisdiction—Civil Court—Section 
649, para. 2, of the Civil Procedure Code {Act XIV of 1982J. 

A sirdar against whom a decree was passed in the Court of the Political Agent 
having died, the decree-holder applied (or execution against his heirs. The [163] 
Political Agent rejected the application, holding that he had no jurisdiction over 
the heirs who were not sirdars The decree-holder then applied for execution to 
the Court of the First Ctas.'? Subordinaf^ Judge of Dharwar, who would have bad 
jurisdiction to try the suit if the deceased defendant had not been a sirdar, but 
that Court also rejected the application on the ground that s. 649, para. 2 of 
the Civil Procedure Code (Act XIV of 1882) applies in oases where the territorial 
jurisdiction of the Court is changed, and not where the status of the parties is 
changed, and that the decree-holder should obtain a declaration that the decree 
was binding against the heirs, who were not sirdars. 

Held, reversing the order, that the terms of the section are general, and draw 
no distinction as to the natureof the cause which puts an end to the jurisdiction. 

This was an appeal from the decision of Rao Bahadur Kasinath 

Balkrishna Marathe, First Class Subordinate Judge of Dharwar. 

A decree was passed in the Court of the Political Agent at Kolhapur 

against one Abdul Rophkha, a sirdar and jagliirdar of Bad in the Dbar- 

war District. After the passing of the decree, Abdul Rophkha died, and 

the applicant Gauskha, jaghirdar of Bad, presented an application for 

execution of the decree against Hasan and Mahamadkha, sons and heirs 

of the judgment-debtor, Ahdul Rophkha. The Political Agent rejected 

the application on the ground that he had no jurisdiction over the sons 

who were nob sirdars. The applicant, thereupon, applied to the Court 

of the First Class Subordinate Judge of Dharwar, who declined to pass 

an order for execution, being of opinion chat s. G49, para 2, of the Civil 

Procedure Code (Act XIV of 1882) " does not give jurisdiction in cases 

wherein there is a change of status of the parties to the decree. The said 

section has full scope in cases whore the territorial jurisdiction of Court 

IS changed, and not in cases where the status of the parties is changed. 

lam inclined to think that the plaintiff must obtain a declaration that 

his deciee against the father, who was a sirdar, is binding on the heirs, 

although they are not sirdars.'* The Subordinate Judge accordingly 
rejected the application. 

The applicant appealed to the High Court. 

Shamrav Vithal, for the appellant. 

Mahadeo JVanian Bliat, for the respondents. 
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JUDGMENT. 

SABGE^T, C.J.—The Subordinafce Judge considers that s. 649, para. 2, 
of the Civil Procedure Code Act 'XIV of 1882) does not [164] apply to 
this case, because the jurisdiction of the Political Agent to execute the 
decree has ceased by reason of the change of status of the heirs, but the 
terms of the section are general, and draw no distinction as to the nature 
of the cause which puts an end to the jurisdiction. We may remark that 
this section has already been held applicable in Vishnu v. Krishnarao (1) 
to a case of this nature. As it is admitted by the pleader for the respond¬ 
ents that the First Class Subordinate Judge of Dharwar would have had 
jurisdiction to try the suit had the deceased defendant not been a sirdar^ 
we must reverse the order and send the case back for the Court below to 
dispose of the application for execution. Costs to abide the result. 

Order reversed and case sent back. 
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APPELLATE CIVIL. 

Before Sir Gharles Sargent, Kt., Chief Justice, and Mr, Justice Birdwood, 


Krishnarav Trimbak Hasabnis {Original Plaintiff), Appellant v, 
Shankarraav Vinayak Hasabnis and another {Original 
Defendants), EespondentsJ' [10th February, 1892.j 

Hindu law — Adoption^Adoption by a mother who has succeeded as heir to her sen after 
the death of his widoto. 

An adoption to herself at)d her deceased husband by a mother who has succeeded 
as heir to her son after his death and that of his widow is invalid according to 
Hindu law. 

[N.F., 24 Ind. Oas. 999 = 27 M.L.J, 306 = 16 M.L T. 413 ; Appr., 26 B. 526 (528, 531, 
532); (F.B.) ; R. 17 B. 551 (554 &556) (F.B.) ;20B. 250(259); 22 B 416(418,419, 
420) ; 23 B. 327, (330. 331, 334); 26 B. 306 (311) ; 33 C. 1306 = 4 C.L.J. 357 = 11 
C.W.N. 12 (18) ; D., 19 13 331 (336).] 

This was an appeal from the decision of Khan Bahadur L. G. 
Fernandez, First Class Subordinate Judge of Poona. 

One Trimbak died, leaving a widow, Gangabai, and sou, Sadashiv, 
surviving him, Sadashiv afterwards died childless, leaving a widow, 
Anpurnabai, who also died. Upon her death her mother-in-law, Gangabai, 
succeeded as Sadashiv’s heir. On the 2od October 1885, she adopted the 
plaintiff Krishnarav to herself and her deceased husband Trimbak. 
Krishnarav now sued as such adopted son to recover certain property. 

[165] The Court of first instance rejected his claim, holding that his 
adoption by Gangabai after Anpurnabai’s death was invalid. 

The plaintiff appealed. 

Jardine (with Mahadeo Ghimnaji Apte), for the appellant :— 

The plaintiff’s adoption is valid. Gangabai adopted him after her 
son, Sadashiv, and his widow were both dead. She had succeeded as heir 
to her son Sadashiv. The adoption, therefore, was in derogation only of 
her own estate, and not that of any other person. The ruling in Thayam- 

• Appeal No. 15 of 1890. 

(1) 11 B. 153. 
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mal V. Venkatara'ina (1) relied on by the lower Court is not applicable 
here. In that case the widow of the son was living at the time of the 
adontion, and consequently the adoption had the effect of divesting her 
of her estate. For this reason, the adoption in that case was held to be 
invalid. The case of Baja Vellanki Voikata v. Venkata Rama (2) is 
nearer to the present case. Being a Madras case, the permission of the 
sapindas was there necessary. On this side of India neither the authority 
of the husband nor the permission of the sapindas is necessary for an 
adoption. 

When an estate once becomes vested in any one it cannot be divested 
by a subsequent adoption made by another person, but a mother can 
divest herself of her estate by adopting a son. The case of Eeshav Rani' 
krishna v. Govind Ganesh (3) is not applicable, because in that case there 
were adoptions made both by mother-in-law and daughter-in-law, and 
the adoption made by the daughter-in-law was held to be valid. There 
is no difference in the mother’s right to adopt, whether she succeeds as 
heir directly to her son, or whether she succeeds to him after the death of 
his widow. 


Latham fAdvocate General with Ganesh Ramchandra Kirlosknr)f for 
the respondents. There are two questions involved in the present case ; 
(1} whether Gangabai had power to adopt, and (2) assuming she had, 
can the adoption have the effect of divesting thn estate. We contend 
that, in the present case, Gangabai’s power to adopt had become extin¬ 
guished. There is a difference between [ 166 ] a mother adopting after her 
son s death and adopting after the death of that son’s widow—Mayne's 
Hindu Law, s. 104 (4th Ed.). The Privy Council has ruled that 
when an estate returns to a widow after devolution to her grandsons and 
other descendants, the widow’s power to adopt is gone. The power to 
adopt having become extinct, the adoption boeorae.s invalid. Baja. 
Vellanki Venkata v. Venkata Rama (2) is not applicable, because in that 
case the son had died unmarried, and therefore, the adoption by the 
mother was held good. We rely upon the following rulings;— Bhoohiin 
Moyee Delta v. Ram Kishore (4) ; Pudma Coomari v. The Court of 
Wards (5) \ Thayammal v. Venkat.arama (1) ■. Tarachurn Chatterji v 
Suresh Chunder Mookerji (Q) ■ Chandra v. Gojarabai (7): West and 
Buhler, (3rd Ed.), pp. 982, 983, 985. 

Mahadeo Chimnaji Apte. in reply.—The decisions in Pudma Coomari 
V. The Court of Wards (5) and Bhoobim Moyee Delia v. Ram Kishore (4) 
do not lay down that an adoption by a mother, as in tho present case, is 
invahd for all purposes. What they lay down is that those adoptions wore 
invalid with respect to the particular points involved in them. An adop¬ 
tion may be invalid lor the purpose of succession, vet it mav bo good for 
spiritual purposes-Tafoya v. Padapa(8). Tho devolution’ of the estate 
on the daughter-in-law do.!S not extinguish the power of the mother-in-law 
to ad, pt. The devolution of the estate on the daughter-in-law only 
suspenils the power of the mother-in-law to make an adoption. If the 
daugh er-in-law had made an adoption, there would have been no neces¬ 
sity for the mothor-in-law to adopt, hocause, in that case, tho daughter-in- 
law s son would have effectually provided for the spiritual benefit of the 
three immediate predecessors. Gangabai having succeeded ns heir to her 
son, she was entitled to n8opl~Bykant Monte Roy v. Kisto Soondcree 


(2) 4 [. A. 1. 

(6) IG I.A. IGG. 


(3) 9 B. 94. 
(7) 14 B. 4G3. 


(4) 10 M. I.A.279. 
(P) 1 B. 248. 



(1) 14 I. A. 07. 
(5) 8. T. A. 229. 


IX.] K. TRIMBAK HASABNIS V. S. VINAYAK HASABNIS 17 BoiH. 168 


Boy (l). Id tbe original Hindu texts there is nothing to show that the 
power of a Hindu widow to adopt is restricted. 

JUDGMENT. 

[167] Sargent, C. J.—The plaintiff, Krishnarav Tri inbak, claims 
his share in the properties mentioned in the plaint as the adopted son of 
one Trimbak, who died, leaving a widow Gangabai and a son Sadashiv, 
who subsequently died, leaving a widow Anpurnabai. Anpurnabai died 
childless, and her mother-in-law, Gangabai, who succeeded as Sadashiv’s 
heir, adopted the plaintiff for herself and her husband on the 2nd 
October, 1885. 

Tbe Subordinate Judge, proceeding on the assumption that Trimbak 
was separated from his brother, which was not disputed before us, held 
that the adoption was invalid, on the authority of the Privy Council deci¬ 
sion in Thayammal v. Venhataravia (2). Their Dordshipsin that case held 
that an adoption with the permission of sapindas by a Hindu widow, after 
the husband's estate had vested in his son’s widow, is invalid. This 
conclusion was arrived at by the Privy Council as a necessary consequence 
of the decision in Pudvia Coomari's case (3), where it was decided by their 
Lordships, as the result of the dccisioa in Bhoobiui Moyee Debia v. Ram 
Kishore (4). that " by tbe vesting of tbe estate in the widow of the son the 
power of adoption (given by the deceased to his widow) was at an end 
and incapable of execution.” Here, tbe son’s widow was dead when the 
adoption by Gangabai took place, and such adoption would only divest 
Gangabai’s own estate, a distinction which was made the ground of the 
decision in Bykant Monee Roy v. Kisto Soonderee Roy (1) in favour of the 
mother’s adoption. But we do not think it is warranted by the language 
of the Privy Council in Bhoobun Moyee Debia v, Ravi IKishore^ as explained 
by the Privy Council in Pudvia Coomari's case (3). They say: “The 
substituLion of a new heir for the widow was, no doubt, the question to be 
decided, and such substitution might have been disallowed, the adoption 
being valid for all other purposes, which is the view that the lower Courts 
have taken of the judgment, but their Lordships do not think that this was 
intended. They consider the decision to be that upon the vesting of the 
estate in the widow Bhowani, the power of adoution was “ at an end” and 
[168] incapable of execution.” Again, in Thayammal v. Venkatarama (2), 
their Lordships say they “entirely concur in that view, and they are of 
opinion that the adoption, with the permission of sapmdas in the present 
case, could have no greater effect as regards tbe right to property, than the 
adoption under the deed of permission in the cases to which reference has 
been made.” This language appears to us to be altogether inconsistent 
with any idea of the right to adopt being meroK suspended during the 
widow’s life. It is also to be remarked that tbe reasoning of the Court in 
Bhoobun Moyee Debia v. Ram Kishore (4) seems to allow of no such 
distinction being made, ^heir Lordships say : “ The rule of tbe Hindu 
law is that in the case of inheritance tbe person to succeed must be the 
heir of the last full owner. In this case Bhowani Kishore was the last 
full owner, and his wife succeeds as his heir to a widow’s estate. On ber 
death the person to succeed will again be the heir at that time of Bhowani 
Kishore —meaning, as we apprehend, that the son adopted by the mother 


(1) 7 W. R. 392. (2) 14 I. A, 67. (3) 8 I. A. 229 (245). 

(4) 10 M. I. A. 279 (311). 
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could nob succeed, as he would, as such, be primarily bhe heir of her 
husband and nob of her son. 

The subject of the adoption by a mother higher in the line than the 
son is discussed in West and Buhler, (3rd Ed. p. 984), from the cere¬ 
monial point of view, and such adoption is held invalid on bhe ground that 
the son would be placed in a worse position as regards the duo performance 
of his sraddhas than if there had been no adoption—and they conclude by 
laying down, as a consequence of that view, bhat“ a mother succeeding to 
her son after bhe son’s investiture is nob the more capable of adopting a 
son to him, because she divests no estate but her own.” In this 
Presidency, doubtless, bhe permission oisapindas is not required, but that 
circumsnance cannot aCfect the application of the above rule, as explained 
and applied in Thayammal v. Venkataravia (l). 

We have been referred to a decision of the Calcutta High Court— 
Manik Chajid Golechav. Jayat Settani{2) —where the [169] circumstances 
of bhe case were the same as here. Mibter and Beverley, JJ., there say: 
‘ It is true that in their later judgment the Privy Council decided that upon 
the vesting of the estate in the widow of Bhowani the power of adoption 
was at an end ” and incapable of execution, but the power in that case 
was a power given by the husband, and the decision referred to lays down 
the limit of the time within which such a power should be exercised.” 
It is plain from this that the attention of the Court had not been directed 
to the decision in Thayammal v. VenkataTama (1), that bhe ruling in 
Bhoohun Moyee Dehia v. Ram Kishore was equally applicable where the 
adoption was made with consent of sapmdas. 

From bhe above Privy Council decisions, taken together, we think 
that the question under consideration is concluded by authority, and that 
the adoption by Gangabai after Anpurnabai’s death was invalid ; and that 
the decree must, therefore, be confirmed with costs. 

Decree confirmed. 


17 B. 169. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Birdrvood, 


JiJAJi Pratapji Raje and others [Origmal Plaintiffs), Appellants 
x\ Balkrishna Mahadko and others (Original Defendants), 
Respondents^ [18th February, 1892.] 


P cMsioJis Act iXXJlIof 1871). ss. 4 and G —Collector'e certificate—Certificate not 

when sIti^ filed Certificate noiproduced at hearing—Adjournment asked for and 
refused Certificate accepted in appeal and placed on record — Procedure —Pracficr. 


^ A 8uit under the Pensions Act XXIII of 1871 is not bad ab initio by reason of 
its being filed without a Collector’s oeriifjoato. 


Where at the hearing of such a suit the necessary oertifioato was not produced. 

Beld, that the Judge ought to have granted the plaintiffs* application for an 
adjournment, in order that the cortifioato might bo obtained and produced. 


[F,. 


801 = 7 Ind. Gas. 93G (990) ; 12 Bom.L.R. 803 (809) : 
R., 17 C.L. J. 239 —17 0.W.N. 408 = 17 Ind. Cas. 400.3 


, , This was a second appeal from the decision of II. J, Parsons, District 
Judge of Thana. 


(1) 14 I.A. G7. 


Second Appeal. No. G73 of 1885. 
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[170] Suit to recover revenues of a village granted in mam to the 
plaintiffs by the defendants, who vyere the khots of the village. 

This action was originally instituted by plaintiffs Nos. 1 and 2 (Jijaji 
Pratapji Raje and Narayan Manaji Raja) in their own names. Plaintiffs 
Nos. 3 and 4 were subsequently joined on their own application. 

The plaintiffs sought to recover one-half of the revenues of the 
village of Kandali, granted to them inam^ from the khots of the village, 
defendants Nos. 1 and 2. 

Defendant No. 3 was joined afterwards, as claiming the right to the 
revenues himself as inamdar. 

Defendants Nos. 1 and 2 disputed {inter alia) the right of the plaintiffs 
as inamdars, and set up the plea of limitation. 

Defendant No. 3, Kanoji Ramaji Raji, pleaded that the suit was 
barred bv the Statute of Limitation, and also by the Pensions Act (XXIII 
of 1871). 

The Subordinate Judge (Rao Saheb Sakharam M. Ghitale) held that 
the claim would lie, although the plaintiffs had not obtained a certificate 
under the Pensions Act (XXIII of 1871), s. 6, but rejected it on the 
ground that it was barred by limitation. 

The plaintiffs appealed to the District Court on the point of limitation, 
and defendant No. 3 on the point relating to the certificate under the- 
Pensions Act. 

In appeal, the only issue raised was “ will this suit lie without a 
certificate from the Collector, having regard to the provisions of the 
Pensions Act of 1871,” and the finding thereon was in the negative. 

The District Judge in his judgment remarked ;— 

“ I am asked to adjourn the case to allow of the plaintiffs procuring 
a certificate, and a case in the Printed Judgments, 1888, p. 52, is cited. 
There I notice that there was a certificate though not a very clearly 
worded one. Printed Judgments, 1877,pp. 228,314 and Printed Judgments 
1880, p. 56. cited on the other side. I think that the suit being filed, 
without a certificate, is bad ab initiOt and must be dismissed. Were I- 
disposed to grant time, it would be uselesss, because as the suit could 
onlv be said to have been properly brought at the time when [171] the 
certificate is produced, the claim would now be time-barred. The plaintiffs’ 
remedy, however, was not by a suit at all, but by application to the revenue 
authorities. The decree of the Court dismissing the suit is, therefore, . 
confirmed on the finding of the only point that I have raised.” 

The plaintiffs appealed to the High Court. 

Mahadeo Chimnaji Apte, for the appellants (plaintiffs):—Our suit 
was dismissed by the lower Court, because the Collector’s certificate under 
the Pensions Act was not nroduced, the property in dispute being 
saranjam. The Court gave no opportunity to produce the certificate, 
being of opinion that the suit must be held to be brought on the day the 
certificate is produced, and that it would then be time-barred. The lower 
Court is wrong, and it ought to have given us an opportunity to produce 
the certificate. The suit is not instituted on the day the certificate 
is brought —Nawab Mahammad Azmat Ali Khan v. Mussumat Lalli 
Begum (1). We have got tbe necessary certificate, and we tender it. 

Branson {vsizh Mahadeo Bhaskar C/iauftaO, for respondents Nos- 2. 
and 3, and Daji Abaji Khare, for respondent No. 1.—Under rhe provisions 
of the Pensions Act, the Court can only take cognizance of a suit when 


1892 

Peb. 18. 

Appel¬ 

late 

Civil. 

17 B. 169; 




(1) 9 I.A.8. 
111 



17 Bom. 172 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

Feb. 18. 

Appel¬ 

late 

Civil 

17 B. 169. 


the certificate is produced, and not before, A suit launched without a 
Collector’s cerDificata cannot be recognized as a suit. The suit when it 
was brought was not properly constituted —Kalidas Eeoaldas v. Naiku 
Bhagvan (1). 

Mahadeo Chimnoji Apte, in reply.—The suit was instituted when it 
was originally filed, and it is not barred. A suit cannot be barred except 
under the provisions of the Limitation Act (XV of 1877), s. 4. But the 
explanation of that section says that a suit is instituted when the plaint 
is presented to a proper oflScer. The point is, therefore, whether the plaint 
was presented to a proper officer, and not whether it was accompanied by 
a certificate. There are special provisions in the Limitation Act under 
which suits are barred, ttc. But there is no section with respect to the 
provisions of the Pensions [ 172 ] Act, nor is it laid down that a plaint must 
comply with the provisions of a particular enactment. In ox-der to satisfy 
the requirements of the Limitation Act, a plaint is to be presented to a 
proper officer within a prescribed neriod, and nothing more. An analogous 
case is where a minor brings a suit, and a guardian ad litem is appointed 
afterwards. In that case the suit is held to be instituted on the day the 
plaint was presented, and not when the guardian ad liic 77 i was appointed. 
Similarly, when a suit is filed on an insufficient Court fee, it is held to be 
filed on the day the plaint was presented, and not on the day on which 
the deficiency in the Court fee is made up. We now produce the Collector’s 
certificate, and ask to have it put on in the record. 

The certificate was put on the record. 


JUDGMENT. 

Sargent, C. J.—We agree with the District Judge that the suit is 
one which falls within the Pensions Act as relating to a grant of laud- 
revenue, and that, too, although the Government is not a party to the 
smt-Balanv. Rajaram (2). But the District Judge is wrong in treating 
the suit as bad ab duUo by reason of its having been filed without a 
certifaoate. The remarks of the Privy Council in Nawab Maha-,,mad 
Azviat All Khan v. Mussumat LalU Begum (31 show that this is not so, 
and that the Court is only precluded from taking cognizance of it until 
the certihoate is produced. The District Judge should, therefore, on 
being asked to do so, have adjourned the case for the production of a 

C01 u]IlC&j0« 

The certificate is now produced ; and we must, therefore, reverse both 
the decrees of the Courts below and remand the case for a fresh trial, as 

all that has hitherto boon done by the Subordinate Judgo without the 

certificate, was done without jurisdiction. 

As regards the question of the Statute of Limitations wo are of 

ZT Casts tVSoTl'^LsX'''' " '-^^^“ted’by plaintiff 

Decree reversed and case remanded. 


(1) 7 B, 217. 


(2) 1 B. 75 (79). 
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1892 

March 30. 


Before Mr. Justice Jardine and Mr. Justice Telang. 


BhoGILAL (Original Plaintiff), Appellant v. AmritlaLj 
{Original Defendant), Respondent^ [SOoh Marcb, 1392.] 

Limitation Act (IK of 1871), art. 148— Acknowledgment-—Acknoxoledgment hy one of 
several mortgagees os agent for the others—Acknowledgment by one of several heirs 
of the mortgagee—Not sufficient—Mortgage —Redemption. 

Under art. 148 of the Limitation Act (IX of 1871), an acknowledgment of 
the mortgagor’s title by one of several mortgagees as agent f.->r the others is 
wholly ineffectual, and does not bind tbo rest. So, too, is an acknowledgment 
by one of several heirs of the original mortgagee without eSect. The expression 
‘‘some person claiming under him” in art. 148 of the Act means some person 
claiming under him the entirety of the mortgagee’s rights. ■ 

The property in dispute was mortgaged by Hati Bhagti to the firm of Kasandas 
Bechardas in 1816. In 1830 Jagjivandas, one of the sons and heirs of Kasandas, 
who was then manager of the firm on behalf of tbe whole family, sab-mortgaged 
the property in dispute to a third party, under a bond which recited the original 
mortgage by Hari Bhagti to Kasandas. In 1895 the defendant, who was a 
descendant of Kasandas, redeemed the sub-mortgage effected by Jagjivandas. 
In 1887 the plaintiff, having purchased the equity of redemption from Hari 
Bhagti’s descendants, filed the present suit for redemption of the mortgage of 
1816. The plaintiff relied on the acknowledgment made by Jagjivandas in 1830 
as giving a fresh starting point to limitation. 

Meld, that tbe suit was barred by limitation. The acknowledgment by Jagji- 
vandas, whether as manager of the firm or as one of the heirs of tbe original 
mortgagee, was not sufficient under art. 148 of the Limitation Act (,IX of 1871). 

[Dias., 15 0.L.J. 251 = 16 C.W.N. 493 (494) = 13 Ind.Cas. 702 (703); Appl., 1 Ind.Cas. 
204 = 5 M.LT 261; Appr., 18 A. 458 (461); R., 1 Ind. Gas. 203= 19 M. L J. 
288 (289) = 5 M.L.T. 208 ; D., 11 Bom.L.R. 318 (324, 329) = 2 Ind, Gas. 469.] 
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Second appeal from the decision of Veokatrao R. Inamdar, Acting 
Joint Judge of Ahmedabad, confirming the decision of Rao Bahadur 
Ghunilal Maneklal, First Class Subordinate Judge, in suit No, 1124 of 

1887. 

This was a suit for the redemption of certain property which was 
mortgaged in 1816 A. D. by the firm of Hari Bhagti to the firm of Kasandas 

Bechardas. 

Kasandas Bechardas had three sons—Gangadas, Jagjivandas and 
Baghunath. On Kasandas’s death Jagjivandas became the manager of 
the firm and also manager of the family estate. And in 1830 ha sub¬ 
mortgaged the property in dispute to Narbheram [174] Sukhmal by a 
mortgage-bond, which recited the fact of the mortgage by Hari Bhagti 
lio Kasandas Bechardas. 

In 1885 A.D the defendant, who was a grandson of Raghunath, the 

third son of Kasandas, redeemed the sub-mortgage effected by Jagjivandas 
m 1830. 

In 1887 the plaintiff, having purchased the equity of redemption 

from Hari Bhagti’s descendants, filed the present suit to redeem the 
mortgage of 1816. 

The plaintiff contended that the acknowledgment of the original 
tnortgagor’s title made by Jagjivandas in the mortgage-deed of 1830 gave 

a fresh starting point to limitation, and that the suit was, therefore, within 

time. 


B IX—15 


* Second Appeal No. 192 of 1891. 
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1892 The defendaofc pleaded (inter alia) that the suit was barred by 

MABOH30. limitation, and that the acknowledgment in question was not binding on 

- him, or sufficient to save the bar of limitation. 

Appel- Both the lower Courts rejected the plaintiff's claim as barred under 

LATE the Limitation Acts XIV of 1859 and Acs IX of 1871. 

Civil. Against this decision the plaintiff preferred a second appeal to the 

- High Court. 

17 B. 173. GoJciddas Kahandas Parekh, for appellant.—The acknowledgment by 

Jagjivandas ot the original mortgagee's title operates under art. 14b of Act 
IX of 1871 to give a fresh starting point for limitation. At tbe date of 
the acknowledgment Jagjivandas was a managing partner in the firm to 
which the property in suit was mortgaged. And as a partner in a going 
concern Jagjivandas must be presumed to have an implied authority to 
make the acknowledgment on behalf of the whole firm. The acknowledg¬ 
ment, therefore, binds the firm— Premji Ltidha v. Dossa Doonqersty (1). 
Jagjivandas was, moreover, a manager of the family, and in this character 
also he had authority to make the acknowledgment in question so as to 
bind his co-sharers— Chinnaya v. Gvrunathayn (2). 

[Telang, J., referred to Richardson v. Yoiinrje (3) as showing that, 
in the case of a mortgage to two persons jointly, there must be a joint 
acknowledgment.] 

[175] Under art. 148 of the Limitation Act IX of 1871 the ac¬ 
knowledgment need not be by all the heirs of a mortgagee. It is sufficient if 
it is made by “ some person claiming through the mortgagee." Jagjivandas 
was admittedly one of the heirs of the original mortgagee. His acknowledg¬ 
ment was, therefore, sufficient. 

Ganpat Sadashiv Eao, for the respondent,—This suit is governed by 
Act IX of 1871. The case of Premji Ludha v. Dossa Doofiqersey (1) does 
not apply, as it was decided under the present Act XV of 1877, which has 
made a material alteration in the law as to acknowledgment. Under the 
former Act IX of ]871 an acknowledgment by an agent of the mortgagor's 
title was absolutely ineffectual to give a fresh starting point— -Eahynani 
Bibi v. Rulasa Knar (4). As a managing partner in the firm, Jagjivandas* 
acknowledgment cannot be put on a higher footing than that of an 
agent. It is, therefore, ineffectual. As a manager of the family, his 
acknowledgment is equally invalid— Karanji v. Bhaqvandas(b). The 
case of Richardson v. Younqe is in point. It clearly lays down that 
one of several mortgagees has no authority to bind the others by 
his sole acknowledgment, and that is also the principle adopted in 
s. 2] of Act XV of 1877. Eefers to Mussummat Mah Bibi v. Moian 
Mai (6). As laid down in this case, the expression " some person 
claiming under the mortgagor " in art. 148 of Act IX of 1871 means 
some person claiming the entire interest of the mortgagee, Jagjivandas, 
being one out of three heirs of the original mortgagee, could not. be said 
to be a person claiming the entire interest of the mortgagee. This acknow¬ 
ledgment is, therefore, ineffectual. 

JUDGMENT. 

Jardine, J.— It is admitted that the mortgage to Kasandas took 
place in A. D. 1816: and that the present suit for redemption would be 
barred by the expiry in 1876 ( f the sixty years* period of limitation 

(1) 30 B. 358. (2) 6 M. 1C9. (3) L. R, G Ob. A. 478^ 

(4) 1 A. 642. (5) P. J. for 1881, p. 238. 

(6) 12 P.R. 162 (61 r.R. 1877), 


114 


BHOGILAL V. AMEITLAL 


IX.] 


17 Bom. 177 


preserved by Act IX of 1871. art. 148, unless the acknowledt-ment made 
m 1830 by Jagjivan gives a new starting point. The Court below has 

u ^ Jagjivan was the son of Kasandas, who adtnifctedlv 

had LI76J other heirs, and that Jagjivan was then manager of the 

mortgagee firm for and on behalf of the Hindu family to which the firm 
belonged, and was not sole owner thereof, but like the present defendant 
only one of several co-parceners—a co-parcener in his own right. 

..., . Act XIV of 1859. s. 1. cl. 15, there was a fresh starting point 

It in the meantime an acknowledgment of the title of the depositor 
pawner or mortgagor, or of his right of redemption, shall have been given 
in wuDing signed by the depository, pawnee or mortgagee or some person 
claiming under him. ' Under Act IX of 1871. art. 148, also the date of 
the acknowledgment is the starting point “ where an acknowledgment of 
the tit 6 of the mortgagor or of his right of redemption has, before the 
expiration of the proscribed period, been made in writing, signed bv the 
niorcgagee or some person claiming under him. 

is whether the written acknowledgment 
signed in 1830 by Jagpvan is sutncient. Th contention of the plaintiff 
two-fold: first, that as Jagjivan was manager of a firm, a going 
concern, his acknowledgment was binding on the defendant, and for this 
Premn Ludha v. Dossa Doongersey (If was cited. This case, I may 
renaarl^ construes the provisions of the Limitation Act XV of 1877 and 

V' (2) and Gadu Bibi v. Parsotum (3), which 

ollow the Bombay case. The Courts below have noticed that s. 19 

tbe law so as to include an acknowledg- 

Tho^t the agent of a mortgagee, whereas the similar provisions 

about agents in _s. 20 of the law of 1871 extended only to debts and 

ActTx' tielJ that under 

deeUit, ■ K ^ j suflBcient. This 

R T in Luchmee BuJesh Roy v. 

XIV of TR^^Q , (5). ^bich interpreted the similar words of Act 

j Narann v, Bhagvandas (6) which cites [l77] 

Wr amt Nadanj. Pala Nagappa (7) as to a manager’s powers in a 
Hindu family and the aiscussion in West and Buhler, 612, 613. I think 

lendoA'^ii against the first contention. Secondly, it was con- 

fnA ft f defendant is now the sole owner of the mortgagee’s riahts, 

and otv?^ ®““b by succession to the estate of Jagjivan 

unde?” ft’ co-parceners in 1830, ha is “ a person claiming 

naer the mortgagee, and being, as to part of the mortgagee’s rights 

acLSTmenI 

i® impression, and in the absence of 

aokrowlft?‘®'Ti°“fv. ® 1871 about the 

I mav r?!" mortgagae. or some person claiming under him, 

Malinslffit Richardson w. Younge (8). Vice-Chancellor 

4 Will IV T 97^ o« 2^®-mt9rpretiDg the Statute of Limitation 3 and 

for the nvn ® authority given in Coote on Mortgage 

in tharn ? acknowledgment.” The case differs from the present, 

bv W rf mortgagees were trustees, and the decision is confined 

-dj^tiM James to the case of mortgagees who are trustees : and also 

/ k _ ^ ^___ 


fl) 10 B. 358. 
(4) 1 A. 642. 
(7) 1 M. 385. 


(2) P.J. 1888, 147. 
(5) 13 B.L.R. 177. 
(8) L.R. 10 Eq. 275. 
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1892 that there were twojoint trustees as d0{enc3ants before the Court, while here 
March 30 the whole right of the mortgagees is now vested in one defendant, so that 

- there is not apparently the same difficulty in taking a complete account, 

Appel* Xhe reasoning apnlied seems to me, in spite of these differences, applic- 
LATE able to the construction of the Actof 1871. It is as follows :—see 6 Ch 
Civil. ^P- at n. 480. The urovision as to acknowledgment, which only refers 

to an acknowledgment by the mortgagee, would, if it stood alone, require 
17 B. 173. an acknowledement by all the mortgagees where there are more than 

one, it being provided by the General Clauses Act, I of 1868, that words 
in tlie singular shall include the plural. The distinction drawn between 
party and agent about debts and legacies in s. 20 shows that the question 
of agency was before the mind of the Legislature, but there is no provi¬ 
sion in art. 148 or elsewliere as to signature by an agent for a mortgagee. 

A signature, therefore, [178] by one of several mortgagees as agent for 
the others would be ineffectual, and it appears unsafe to hold that the 
acknowledgment of one binds all the others. The conclusion that the 
Legislature in 1871 omitted to provide for signature by a mortgagee’s 
agent seems affirmed by the fact that this was done in 1877 by the 
general provision of s. 19 of the Act of that year. The above reasoning 
leads to the same result as the Privy Council decision in Luchmee Buksh 
Roy V. Runjeet Roy Panday (1), where their Lordshins follow Tyndal, 
C. J., in Hyde v. Johnson (2), and interpret the Act of 1871 “according to 
its plain words” and exclude the signature of a mortgagee’s agent. 

The above conclusion is not, however, sufficient for the determination 
of the present case. It is contended that Jagjivan’s interest as a co¬ 
parcener in 1830 i)rings him within the ^Yords “some person claiming 
under him,” f.e., under his father Kasandas the mortgagee, and that the 
acknowledgment signed by Jtigjivan is, therefore, suflicient under the Act 
of 1871. It being found, as a fact, that Jagjivan was only one of several 
heirs, and not sole owner of the mortgagee’s rights, the argument requires 
that the words be read as meaning “some one or more of the persons 
claiming under him,” or “any one or more of the persons claiming under 
the mortgagee the whole or any part of the rights conferred on him by 
the mortgage.” Wo have then to determine whether these paranhrases 
embody the true construction, or whether tbepbraso means “some person 
or persons claiming under him the entirety of the mortgagee’s rights.” 
After considering the arguments I come to the opinion that the last is 
the real meaning. I leave out of consideration the case of joint tenants, 
of whom it is said in Richardson v. Yonngc at p. 481 of the Beport—“if 
a joint tenant dies, there is no transmission of interest, and no parson 
claims anything under him.” If as settled by that case wliore there is a 
mortgage to two jointly there must bo a joint acknowledgment. I think 
it would be anomalous, in the absence of precise words, if an acknowledg¬ 
ment signed by one of many holding collectively the mortgagee’s rights 
were suflicient. I lay more stress on this view, because tbe doctrine 
[l79] tliat one mortgagee can be treated as agent for the others in the 
matter of acknowledgment has, as determined by the authorities cited 
above, no place in the Acts of 1659 and 1871. In construing a statute 
we must not look to cases of very rare and singular occurrence, but to 
those of every day experience—7/ydcv.Jo/iwso?t (2). and remember that 
Statutes of Limitation aroin their nature strict and inflexible enactments, 
intended to quiet long possession and to extinguish scale demands— 

(1) 13 B. L. R. 177. 
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Luchmee Buksh Eoy v Eunjeet Eoy Panday (l). These princioles would, 
i thiDk, be impenllea if any owner of a mere fraction of the mortfiagee’s 
rignts could by means of an acknowledgment exceed the nowers of a 

No English case has been cited, nor any decision of an Indian High 
O^rtfound on the present question. Possibly it might have been, 

but in fact It was not raised m Kara Chand y. Sarfraz {2). The facts 

P’ 123) that 

mlif '^^®,^‘^f®“‘3^“'=s-appellants, had signed the acknowledg¬ 

ments, and It cannot be gathered that there were any other owners of 

CWero?ur?n^®h"p^‘’• however, determined by the 

TthTuk^ct' Fitzpatrick J. (Boulnois, J.. concurringT are ctdy, L'd 
i think correctly, expressed. He says : 

nn considerable difficulty, and I give my opinion 

heon Se Th considL-atio " l" hTve 

alfoc k m ^ ®°“® the conclusion that the suit is 

fs not ^‘?® l^®th article of the Indian Limitation Act, 1871, 

he purnosca .f 'f ®°Pt®^’ ®°“.® alterations which are immaterial for 

present question, from the loth clause of the 1st 

cer l°n alterat ^7’ again, is taken with 

imnon.nW n omissions, one at least of which seems to me 

oTfb" “d ."d 5a"~v,'o.l7"'““‘ “='= 

fU b ' '^‘'® section of the 3rd and 4th Wm. IV c 27 provides 

Sc\oned“fro''®^?r’"rr'' ^ P®^i°d 

“unLss^in rh“ 5 mortgagee obtained possession, 

or of hk Hobr f ®^.“''*“®.acknowledgment of the title of the mortgagor 

nerkd Jh or person claiming through him.” in which case the 

period snail be reckoned from the date of such acknowledgment. 

comes have followed the English Act, but here 

tC lS difference. The English Act goes on to provide for 

peLnToi acknowledgment by one of a number of mortgagees or 

shairK under a mortgagee enacting that such acknowledgment 

Z annorr providing tor 

but fo*' the mortgage-debt between him and the others, 

PoLii P''0''‘®i°“ is to be found in our Acts. It is hardly 

Act soTn^. ^ Legislature, having copied the English 

hv nna t ®i^ “°ti if they intended that an acknowledgment 

breakfn« “"'"tgagees should have so peculiar an effect as that of 

thev into portions ; I say it is hardly conceivable that 

sonTethklf the English Act here. too. and enacted 

doubt similar to its provisions on this point. I have no 

tWt k ^ to do so was deliberate, and I can well understand 

•complLH? u®®u as weii to avoid the difficulties and 

arke fr^m apprehend would, in many cases, 

tha fiffAf.#- to acknowledgmeob by one of several mortgagees 

^bv anv Aff However this may be, it seems to me impossible, 

oy any effort of construction, to gab from the Indian Acts, as they stand. 
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(1) 13 B.L. R. 177, 

(3) 12 P. R. 162 (61 P. R. 1877). 


(2) 1 A. 117. 
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1892 anything similar in effect to the provisions of the English law on this 
March 30 . point. There may bea transaction (and such transactions are notuncommon 

- in this country), which, though spoken of as a single mortgage, is really 

Appel- a number of mortgages of different prooerties to different peisons executed, 
LATE in the same sheet of paper. Such a transaction would, I presume, for the 
Civil purposes of the 148th article of the Limitation Act, as I believe it usually 

- is for all [181] other purposes, be treated on its proper footing, viz.^ as 

17 B. m. a number of different mortgages, and if one of the mortgagees had given 

an acknowledgment in respect of the property mortgaged to him, the 
mortgagor might take advantage of that acknowledgment to redeem that 
property from him, the mortgage of it being really separable from or rather 

separate from that of the other properties. 

“ But where there is but one single mortgage to a number of persons, 
an acknowledgment by one of those persons cannot, under the 148th 
article, give a new period of limitation in respect to a portion or a share 
of the property mortgaged. It must either be absolutely without effect, 
or give a new period of limitation in respect of the whole property. 

'* I have, as I have already said, come to the conclusion that it is 
absolutely without effect. In Richardson v. Yoiouje (1) a case in which 
some of the difficulties of the English law were brought out, Lord Justice 
Hellish in commenting upon that Act (at p. 489) makes an observation to 
the effect that, if it bad stopped short at the point down to which, as I 
have shown, our Acts have followed it, it could not have been contended 
that the acknowledgment of one of several mortgagees would bind the 
others. 

“Of that, I think there can be little doubt. But there is a slight 
difference in the wording of the Indian Acts to which I have not before 
adverted, and, which it may be contended, would aOord ground fora 
distinction. 

“ The acknowledgment wliich the Englisli Act requires is at] acknow¬ 
ledgment in writing signed by the mortgagee or the person claiming through 
him;’ while what the Indian Act requires is an acknowdedgment ‘in 
writing signed by the mortgagee or so7ne person claiming under him.’ 

“ It would hardly be disputed that, as observed by Hellish, L. J., in 
the case I have just referred to. * the mortgagee’ in the English Act moans 
‘the mortgagee or mortgagees,' and similarly that ' the person claiming 
through him’ in that Act [182] moans ‘ the person or persons for the 
time being claiming through him.’ 

“ In like manner, it would hardly be disputed that ' tlie mortgagee * 
in the Indian Act means ' the mortgagee or itiortgagees,' but it may 
possibly be suggested that the Indian Legislature, in using the words some 
person claiming under ‘him,’ may have intended to include an acknow¬ 
ledgment like that in the present case given by one of several heirs or 
purchasers to whom different shares of the moregagee’s interest in the 
property or the mortgagee’s interest in the different portions of the property 
may have passed. 

“ But, in the first place, it is not likely that a change in this direction 
would have been made by the Indian Legislature, for the recognition of 
such acknowledgments would infallibly lead to collusion (suoh as is alleged 
to have occurred in the present case) between the mortgagor and one of 
the heirs or purchasers ; and again it is hardly conceivable that one of 
several mortgagees who had together entered into the mortgage transaotioQ 


(I) L. R. 6 Oh. Ap, 478. 
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should be unable to bind one another, and that one of several purchasers 
from a mortgagee should be given power to bind the others who might be 
perfect strangers to him. If a result of this sort was intended, we may be 
suve very clear words would have been used. 

It is accordingly natural to look out for some other construction of 
the words used, and I do not think there is any difficulty in finding a very 
reasonable one. I thiok some person claiming under the mortgagee’ 
means someone of the persons or aggregates of persons who, from time to 

time, by purchase, inheritance or otherwise, may have been in a position 
to claim under, z.e., to represent the mortgagee. 

This, I think, though as I have already said with some diffidence 

'It tba Act; and I accordingly hold that an 

acknowledgment (such as that in the present case) by one of several heirs 
ot the mortgagee is altogether without effect. ” 

‘■^’0 Indian Legislature in 1871 or 1359 had intended 
o give effect to acknowledgments by persons claiming [183] only a frae- 
tion of the mortgagee’s rights it would, to avoid the disquieting' of titles 

stale demands, as well as to secure its other object, have 
used plain words, as in s. 28 of 3 and 4 Wm. IV. c. 27. 

shoni8°C'®®fi opinion that the decree under appeal 

Should be confirmed with costs. 

J.—I cannot say that I am entirely satisfied with the 

^asoning contained in the judgment of Fitzpatrick. J., concurred in by 

oulnois J., in the case of Mussum77tat Mah Bibi v. Mota^i Mai (1), which 

^'"“P’itrao. Nor do I think that the case of 
^ic Wso I V Younge (2), to which I referred during the argument, has, 

.u close application here, having 

egard to the actual language of the Act we have to construe. But as that 

anguage has. in fact, been construed by two learned Judges in one way, and 

as Ml. Justice .Jardine is satisfied with that construction, I thiok it would 

e iignt for me to follow it—especially in the case of an Act which is not 

T ^ readily, because I cannot say 

that 1 have myself formed any strong or clear opinion in favour of any 
Other construction. According to the construction, then, which has been 
placed on Act IX of 1871, the claim of the plaintiff in this case was 
harred while that Act was in force, and the Act of 1877 could not, 

J revive it. The Courts below were consequently right in 

ciding against the plaintiff, and the decree must be confirmed with 
costs. 

Decree confirmed. 


(1) 12 P. R, 162 (61 P,R. 1877). 


i. 


(2) L. R. 6 Oh. Ap. 478. 


1892 

March 30, 

Appel¬ 

late 

Civil. 

17 B. 173. 


(119 



17 Bom 184 


INDIAN DECISIONS, NEW SERIES 


tVoL 


1892 

Sep. 20. 

Criminal 

Refer¬ 

ence. 

17 B. m. 


17 B. 184. 

[184] CRIMINAL REFERENCE. 

Before Mr. Justice Parsons and Mr. Justice Telang. 

Queen-Empress v. Kanji Bhimji.’’' [20tih September, 1892.] 

Bombay Gavibling Acts (IV of 1887 and I of 1890). s. 3—“ Common gaming hoiise ’ 

“ InUriiment of gaming Used Meaning of these words tn s. 3 of the Act. 

The accused rented a. place near a public road at Bombay at Rs. 250 a month. 
There they erected a shed containing eleven pedhis or stalls. In the centre of the 
shed they put up. in a prominent position, a clock for keeping accurate time. 
The stalls were let out to certain persons, each at the rate of Rs. 100 a month. 

The roofs of .several adjoining houses surrounded this place Prom one of these 
roofs rain fell into the place. 

Numbers of people resorted to this pUce for the purpnse of rain betting. 

The rain-botters staked certain sums of money on the ebanoe whether the rain 
would fall or would not fall within a certain time. After making the bets, the 
parties betting would go to one of the stall-keepers, and get him to register the 
particulars of the bet in a book kept for the purpose, and each deposited with the 
stall-keeper the amount staked. • 

The bets as to rain falling were determined by persons at the place seeing the 
rain falling in a stream from such of the roofs of the adjoining houses as had 
been chosen by the betters on making the bets, and seeing also the time by the 
clock, if there was any doubt as to the time. 

After the bet was determined, the winner received from the stall-keopet the 
amount of the stake. 

Under these circumstaneos, the accused were charged before the Chief Presi¬ 
dency Magistrate with committing the oSenco of keeping a ‘‘common gaming 
house ” under s. 4, cIs- frt), (6) aud (c), of the Bombay Gambling Act IV of 1987 
as amended by Act I of 1690; 

On a reference by the Magistrate under s. 432 of the Code of Criminal Proce¬ 
dure (Act X of 1882); 

Held that to bring the place in question within the definition of a "common 
gaming house ” in s. 3 of the Bombay Gambling Act (IV of 1887) as ameuded by 
Bombay Act I of 1890, the instrument of gaming or wagering must be in the 
place Itself, either kept there, or brought there and used there, for profit and gain. 
It is not sufficient that wagers are made in the place upon or by means of some 
article or other which is outside the place. The rools of the houses surrounding 
the place in question could not, thoreforo, be regarded " as instruments of gaming 
cither kept or used therein" within the meaning of s. 3 of the Aot. 

Held, also, that the word “ used " in s, 3 of the Act, as amended by Aot 1 of 
1890. must betaken in its ordinary sense, as meaningused. Any article 
which is in fact used as a means of wagering comes within the definition of " an 
instrument of gaming," oven though it may not have boon specially devised or 
intended for that purpose, 

[185] Beld, per Tolang. J,, that neither the stalls, nor the books in which the 
bets wore registered, nor the money staked aud deposited with the stall-keeper, 
were instruments ofg.aming or wagering. 


[R., 26 B. 633 (536) ; 28 B. 129 (145).] 


This was a reference, under s. 432 of the Code of Criminal Proce¬ 
dure (Act X of 1892), by C. P. Cooper, Chief Presidouoy Magistrate. 

The reference was in the following terms :— 

" 2. The accused were charged before me on the 3rd of August, 1892, 
with committing an offence on and prior to the 13th day of July, 1892, 
at Bombay under paragraphs a, b and c of s. 4 of Bombay Aot IV of 1887 
and Bombay Act I of 1890. 

*' 3. They denied having committed the offence. 




Criminal Reference, No. 80 of 1892. 
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4. Tho facts proved arc that the accused, who are the uoininees 
of certain persons, in the month of June last rented a place at the 
Cathedral Eoad, Bhuleshwar, from one Purshotamdas Hurkissondas tor 

two months at Rs. 250 a month, and the next two months they should 
continue to occupy ac Rs. 400 a month. 

5. The accused took possession of the place, and afterwards caused 

to be erected on part of id a shed in which were eleven * pedhis ’ or stalls, 

and also placed in a prominent position in about the centre of the shed 

an ordinary American clock which kept accurate time. The clock was 

kept in charge of ramushis appointed by the accused to prevent persons 
tampering with it. 

stalls were let out to certain persons by the accused, at 

the rent of Rs. 100 each stall per month. The accused had the care and 

the management of the place, which was used by numbers of persons 

for the purpose of rain-betting, the place being kept open for any one 
who liked to go there. 

14 ^ * 

7. Surrounding the place are several roofs of adjoining houses, the 
ram from one of which fell into the place. 

" 8. That persons making bets on the rainfall ventured certain sums 
of money against each other upon the chance whether rain would fall, or 
would not fall, within a certain time. The time was not for a less period 

than three hours, and might ha for a longer period during the time from 
b A. M. to 6 P. M. of each day. 

were made the parties betting would go to 
one of the stall-keepers, and get him to register the particulars of the bet 

m a book kept and used by him for that purpose alone, and in most cases 

each of the parties would deposit with the stall-holder the money 
ventured (the stakes), 

10. The bets were determined as to rain falling by persons at the 
place seeing the rain falling in a stream from such of the roofs of the 
surrounding houses as had been chosen by the individual betters on 
making the bets, and the time by the clock if it was necessary, but in 
case of no doubt without reference to the clock. 

11' After the bet was determined, the winner received from the 
stall-keeper, whether the loser was present and consented or not. tbe 
amounts staked, less two pice a rupee deducted by tbe stall-keeper as his 
commission from tbe amount won. 

12. No business, except rain-betting, was carried on in the shed. 

13. The clock in the shed couid be looked at and used by the 
persons frequenting the place for other purposes besides those of deter¬ 
mining tbe time in respect of the betting, and the evidence proved it was 
so used. 

4 * - , 

1^* A plan of the premises and the clock is forwarded herewith. 
15. Mr. Little on behalf of the prosecution contended that the 
place was used for the purpose of a common gaminghouse within the 
meaning of s. 3 of the Act, and the clock, the roofs of the adjoining 
houses, tbe stakes or deposits of money, and the books are each of them 
an article used in the place as a subject or means of gaming, including 
wagering; and referred to the case of Queen-Empress v. Govind (l), and 
(particularly to the judgment of the Honourable Justices Birdwood and 

-^arsons. 


(1) 16 6, 283. 
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1892 “ IG. Mr. Invorarif.y on behalf of the accused contended it was 

Sep. 20. necessary, before convicting under s. 4, to prove that the place was used 

- as a common gaming house under s. 3; tnat all instruments or articles 

Criminal foi* gaming or wagering [187] kept or used for the profit or gain of 
KeFER- persons using or keeping the place must be those specially devised or 
ENCE. intended for that purpose: that under the Act the Court had the power to 

- order the destruction of instruments of gaining ; that the point really for 

17 B, 181. decision is referred to by the Honourable Mr. Justice Jardine in the case 

of Queeen’Empress v. Govind, what are ‘instruments of gaming,’ then to 
consider if any of these articles, which are kept or used on the premises, 
come under the definition, and what is really meant by means of wager¬ 
ing.’ He contended that the roofs were not instruments of gaining; that 
it was clear these roofs are only the ordinary roofs of surrounding build¬ 
ings, though the roof of the adjoining chawl, which belongs to othci 
persons, projects a few inches over the place. 

" 17, He maintained it could not be contended that these roofs are 
used in the place, and that in any event they are not instruments of 
gaming or wagering. 

“ 18. As to the stakes, that is covered by the decision in Queen- 
Empress v. Govhtd. 

*' 19. The books of account are covered by the case of Tollclt v. 
Thompson (1). 

“ 20. As to the clock, there was no attempt to make out there was 
anything peculiar about it, that it was used only in connection with the 
betting on certain occasions, and at other times by the persons frequenting 
the place for other purposes. 

" 21. There was no evidence to show that any one is bound by the 
entries made in the books, and he contended that in any event none of 
these things are instruments of wagering within the Act. 

"22. As to the word use!’ it does not moan actual usage therefrom. 
Under the section it is meant to be understood that anything that assists 
in the smallest degree in making or ending a bet is an instrument of gaming ; 
but instruments that are actually used for wagering, which is something 
actually made for that purpose, or something devised for it. 

[188] "23. In England, they have a special legislation for betting 
houses, which we have not here, and he referred to the English Acts 
relating to betting houses. 

"24. The questions for the opinion of the High Court are— 

"(1) Whether the accused, who had the care and management of 
the place, kept or used the same for the purpose of a common gaming 
house within the meaning of s. 3 of Bombay Act IV of 1887 as amended; 
and 

" (2) Whether any of the articles, viz., the clock, the money staked, 
the 'pedhis' or stalls, the books or the roof of the adjoining houses, ware 
instruments used as subjects or means of gaming, including wagering^ 
within the meaning of s. 3 of the said Act." 

Lang, (Acting Advocate-General), for tho Grown :—The accused have 
rented the place simply for the purpose of carrying on rain-betting. They 
have put up a clock there, nob with the object of seeing the time of tho day, 
but of deciding the bets by it. Bets are laid and deposited with the stake¬ 
holder. There are books kept in which the bets are registered. I ooutend 

(1) L, R. 6'Q. B. 614. 
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that the clock is used as a means of gaming. So, too, the roofs of 
adjoining houses were used as means of gaming. 

[Parsons, J.—Then you might as well contend that the rain was 
used m the buildiug] 

mu I adjoining roofs fell into the place. 

The word used in s. 3 of Bombay Act IV of 1887 means actually used 

^f^uu ^ “ust be given full effect to. No inference can be drawn from s 8 

ot the Act which empowers a Magistrate to destroy the articles used as 

mstrument8_ of gaming after a conviction. The section is permissive. 

ihe ruling in Queeji-Empress v. Govind (l) does not conflict with this 
View. 

Inverarity ior the accused If the Legislature had intended to stop 
betting. It would have passed an Act for that purpose. Statute 16 and 17 
Vict., c. llJ, expressly brings a betting house within the statutory defini- 
tion o a gaming house. See also 36 and 37 Vic., c. 38. Eefers to 
Encyclopedia Britannica, [189] title “ Game.” The mere keeping of a 
common betting house is not criminal in India as it is in England. There 

u persons meeting together in a particular place for 

mn-betting. The expression instrument of gaming ’■ no doubt includes 
means of gaming. The two words are convertible terms, as shown in 
Webster s Dictionary. But that definition does not apply to the clock 

Ti p Pmsent case. The bets are not made with reference to the 

clock; they are made with reference to the time. They are uot determined 
y the clock The clock is, therefore, not an instrument or a means of 
wagering. The wager is independent of the clock. An instrument of 
gaming IS an instruinent specially devised for the purpose of gaming— 

mesIv C,, J ^ Narotumdas (3) ; Queen-Em- 

^ mu ’ Imperatrix v. Mahomed (5). 

sneoiTlhfA ® instrument of gaming is an instrument 

fi^^sM-nm fo*' *^‘’0 pm^pose of gaming. The words “other 

ns lument or gaming m s. 3 of Bombay Act IV of 1887 mean other 

mstrument emsdem generis. The clock is not, therefore, an instrumenc of 

wageiing. The wager is independent of the clock. It is a convenient 

definhf ^ public resort. As to the roof of the adjoining house, the 

tanr/ui instrument” in the Act shows that it is some 

tangible, moveable article ; it does not include immoveable property. The 

of ^ tangible moveable article, and. therefore, is not an instrument 

as ^u® T the definition of instruments of gaming 

not^aoi n ^ 0 t I of 1890 is not a word of wide import. It means 

mento f ^ o'‘d'oarily used. The stakes or coins are not instru- 

mencs ot gaming. 

Aof Qno“ The cases cited were decided before the amending 

^ fUm A 'definition of “instruments of gaming” given 

flfa a m ^ 19 very Wide, and includes any and every arbicle which is used 
as a means of gaming. 

J.—What do you mean by ** used ” ?] 

Tho />i ^ actually useo as an instrument or means of gaming, 

bv tuli purpose of wagering. The bets were to be decided 

nremiQA*^ ° doubt. The object of putting up the clock on the 

clonb- r purpose of deciding the bets. It is immaterial if the 

K IS used by people for other purposes. As to stakes, it is idle to say 


~(2) '6 B. 19. 

(4) B. H, C, Cr. Ruh dated 19th JoDdi 1873 

l23 


(3) 13 B.681. 

(6) B.H.O. Or. Rul. No. 72 of 1886 
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that stakes are not the subject of wager. The roof is also used for purposes 
of gaming, 

[Telang, J. :—Is the roof an “ article ’7] 

Lang : —The word “ article ” means " thing.” The roof is used for the 
purpose of deciding bets. People stand on the premises and make use of 
the adjoining roof for determining the bets. If a house be kept for betting 
on a subject however distant, it falls within the definition of a common 
gaming house. 

Cur, adv. vnlt. 


JUDGMENT. 

Parsons, J. —Since the hearing of the arguments in this case my 
learned colleague and myself have consulted together and have arrived at a 
unanimous conclusion on the points of law involved and upon the terms 
of the order to be passed on the reference. We have decided to deliver 
separate judgments, considering the importance of the subject and for its 
better elucidation. 

The Chief Presidency Magistrate has referred to this Court the 
following questions:—Firstly, whether the accused, who had the care and 
management of the place, kept or used the same for the purpose of a com¬ 
mon gaming house within the meaning of s. 3 of Bombay Act IV of 1887, 
as amended ; and secondly whether any of the articles, viz., the clock, the 
money staked, the pedhis or stalls, the books, or the roofs of the adjoining 
houses were instruments used as subjects and means of gaming, including 
wagering, within the meaning of s. 3 of the said Act. His reference shows 
that the place in question is used as a common betting house for the 
profit of the occupant. Since gaming, by the provisions of Bombay Act I 
of 1890, includes wagering, the place will be a common gaming house if 
cards, dice, tables, or other instruments of gaming or wagering are kept or 
used therein (see s. 3 of the Bombay Prevention of Gambling Act IV of 
1887). 

[191] The expression instruments of gaming or wagering is by 
Bombay Act I of 1890 made to include any article used as a subject or 
means of gaming or wagering. The point, therefore, narrows itself to this 
“—Is any article used as a subject or means of wagering kept or used in the 
place in question ”? The .\clvooate-Genoral on behalf of the Crown con¬ 
tended that the word “ used ” where it first occurs in the above sentence, 
which is taken from the definition given in Bombay Act I of 1890, 
means actually used. Mr. Inverarity for the accused argued that the 
word must be confined to tilings that are specially devised and intended to 
be used for the purpose of wagering, and he cited cases and the opinion of 
Jardine, J., in Queen-Empress v. Govina (1). in support of his contention. 
After a full consideration of his argument, and of the authorities he cited, 
I can come to no other conclusion than that the word *' used ” must be 
understood in its ordinary meaning, and that it refers to an actual user ; 
in other words, I am of opinion that any article that is made use of as a 
subject or means of wagering, no matter of what nature that article may 
be, comes within the definition of instruments of gaming or wagering. I 
see nothing in s. 8 that is opposed to this view, for the power to order 
the destruction of articles found in a common gaming house is permissive 
only, and a Magistrate would only order the destruction of what properly 
ought to be and could be destroyed. There is no indication in the Act of 1890 




(1) 16 B. 283. 
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the meaning of .he word -used.” and it is almost 

■£S 5 i ‘“ £=■ -s - - 

Willie ,„ i„ , ..e(.™“°ol\hi. Im ; “ i„°'ole of. .r 

=r?.;„rz ‘'ir;„“H££r “ ■ r- 

pnroose of wagering therefn I thi’, 

have been far siranler £ hav ''^•'S-^ment ,s sound, then it would 

use of the rain itself, since that aZSv .^IZused‘"as'thrlb"' f f 

rSt LtZofte^t^' I al^Zltr'no^ -riaidZnZl 
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hiixz:p7nXo?;r ^,^^“f'°M:giTtr;^^^ bzz; 

time and was watched ® TP accurate 

seeing the time by the ciock if n«p’ fctiat bets were decided by persons 

out reference to the dock Z °f.uo doubt with- 

made and decided bv the time kBn° h [193] this that bets were 

what would have to be n -Z H ^ !i this clock, which is apnarently 
wagerinr ^ instrument of 

PresiS^y tgl^trata^w'th" tho f n returned to the Chief 

affirmative oZ .Tanv arT de (D lu the 

hrsTs,tsr -no ®"rouhi^:o^t‘^;rth: 

-ight be an instrument of wageringifTTi^ ^ith^^t SSldTcSly 
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kept or made use of in the place as a subject or means of wagering, but not 

otherwise. . , . • ' j 

The Magistrate should comolete the trial of the case in accordance 

with the above answers. The costs of this reference are to be paid by the 
accused if they are ultimately convicted, but by the Crown if the result 

of the prosecution is an ac^iuittal. 

Telang, J.—This case comes before the Court on a reference made 
by the Chief Presidency Magistrate under s. 432 or the Code of Criminal 

Procedure. The questions referred are as follows : — 

(1) Whether the accused, who had the care and management of the 
place, kept or used the same for the purpose of a common gaming house 
within the meaning of 8. 3 of Bombay Act IV of 1887 as amended? and 

(2) whether any of the articles, viz., the clock, the money staked, the 
" pedhis" or stalls, the books or the roofs of the adjoining houses, were 
instruments used as subjects and means of gaming, including wagering, 
within the meaning of s. 3 of the said Act ? 

The answer to the second of those questions decides the answer to be 
given to the first, and the argument before us has been consequently 
directed to the elucidation of the point, whether any of the specific articles 
mentioned in the second question, and chiefly the clock, the money staked, 
and the roofs, are or are not instruments or subjects or means of wagering 
within the meaning of s. 3 of Bombay Act IV of 1887, interpreted by the 
light of Bombay Act I of 1890. I will first deal with tl.e^ articles" 
[194] which did nos form the subject of argument, viz,, the pedhts" or 
stalls, and the books. I am of opinion that, having regard to the state¬ 
ments in the case referred, neither of them can ha bald to fall within the 
purview of the Gambling Acts. The stall is the seat or office, so to say, 
of the man who keeps a register of the bets made, and the books are those 
in which the bets are registered. In my opinion, they are both too 
remotely connected with the wageriug to be accurately described as either 
instruments or means or subjects of wagering. They appear to me, 
according to the statements in the case, to be merely helps to the preserva¬ 
tion of evidence relating to the completed wagering transaction. As 
regards the money staked, I think it would be a straining of language 
to describe that as falling within the words instrument, or means, or 
even subject of the wager. It is rather the fruit or result of the 
wager, and falls outside the scope of the section. This view may 
be supported to some extent by the language of ss. 5, 6 and 8 and 
is in accordance with the opinion expressed by .Tardine, J. in Imperatrir v. 
Govind (1). 

The roofs of the neighbouring liousos must next ho considered. I do 
not think it to be necessary on tlie present occasion to decide whether, 
looking at the manner in which they are utilized for the purposes of these 
wagers as stated in the case, they are instruments or means or subjects of 
the wagers ; or, again, whether they can he properly included under the 
term “articles” used in Bombay Act I of 1890. It seems to me enough 
to say that they are not " kept or used /u” the place in question. They 
plainly are not kept there. And, having regard to the provisions of such 
sections as G, 7 and 8. I am, to some extent, confirmed in the view I 
expressed during the argument, that the Legislature cannot have intended 
that tangible things should ha treated as used in a place whore they are 
not physically. 


(1) in B. 283. 
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the diLre’nt caLI° Present, that different results may follow in 

these^ioLt“wilfbe an extent, 

the phrase “ instrumenT, of °°£eeds that the interpretation of 

authorities adopted by this Court'^f ^Jatson v. Martin (1) and other 
spite of Bombay Act I of 1890 ThiT°*^f ruling is still good in 

F'‘= 

nrb"[r r;i‘^?r.r. 

was given to the word “ <• - k°£ ^ signification than 

been alluded to Takino th b^ the judicial decisions which have 

idiomatic Insf I should ft u?T^ wagering” in its ordinary 

wider than the nhrasfl “in I ^ i oaight fairly be regarded as somewhat 
phrase is added L r of wagering.” And when the former 

it seems to me difficTirto ‘o tbe definition of the latter, 

scope of the old In i * t u*^ inference that some widening of the 

the words ” instm^Lf ® '“‘o'^protiog a statute, in which both 

necessarily applv w^e™^”' u • °°““rred together, would not 

statute an amending tat -^be first 

"means.” It seems to fl subsecjuently passed to add the word 

bound bv the older authnrifi^'^^ , ®'*' .^® cannot now hold ourselves 

think we must ime ‘bose authorities. I 

or means” of gamir^ nr that a thing may be an “insDrument 

that purpose,” or not ' devised or intended for 

Purpose,”or “provedto hn ^ for that purpose,” or “destined for that 

Phrases have beeremnio vrd°° ?f. ’'f ’ these various 

to me that looking n, ' ^ authorities touching this point. It seems 

this subject, we ought JhilT f^T legislation on 

Oceans of waoerin^ mncf h u article which is in fact used as a 

it may also servi soTe definition, even though 

_-so serve some other purpose or purposes. This consbruotioo, it 
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will be noticed, is not open to the observations made by INIellor, J. in 
Toilet V. Thomas (l), that if half-pence are instruments of gaming, then 
we all carry these dangerous instruments- All do not use half-pence, in 
fact, as means of gaming or wagering, and in so far as they do, I do 
not know why under our Acts they should not be held to carry dangerous 
instruments. Nor do I tbink that s. 8 is in any way opposed to that 
view. I doubt whether, according to the decision in Julius v. Bishop of 
Oxford (2), the section ought to be construed as obligatory, as argued by 
Mr. Inverarity. But, even if it were so construed, I am not at all sure 
that the inconvenient and alarming consequences indicated by ^Ir. 
Inverarity would necessarily and unavoidably follow. 

T ought, perhaps, to notice one other point. Mr. Inverarity cited 
Webster’s Dictionary to show that the words “instrument" and means" 
are convertible terms. Conceding that, I venture to think that the 
conclusion above expressed is neverthele’^s not vitiated, because I think it 
clearly fallacious to argue that as [197] means is convertible with 
instrument, and instrument is by judicial decision interprered in a limited 
sense in certain Acts, therefore moans also must necessarily bear the 
same limited construction in other Acts, oven although these other Acts 
are in pari materia. I have already shown grounds for adopting a 
different mode of interpretation. And here I will only add, that it appears 
to me that instrument and means are convertible and co-extensive, 
according to Webster, only when the sense of the two words is taken 
generally, and not limited, as it is in Watson v. Martin (3) and other 
cases of that class. 

The result is that, in my opinion, the clock here in queslion, although, 
of course, it may be, and, as stated in the case, is utilized, as it certainly 
is canable of being utilized, for other purposes, may nevertheless, in point 
of law, be also used as an instrument or moans of wagering, within the 
meaning of the Prevention of Gambling Acts. Wliethor it is in point 
of fact so used, is a matter on which wo cinnot properly give an opinion 
under s. 432 of the Criminal Procedure Code. 

I, therefore, agree with Mr. Justice Parsons in thinking that the Chief 
Presidency Magistrate must be loft to come to his own finding, on the 
evidence before him, as to the questions of fact, and then decide whether 
the conditions laid down in s. 3 of the Act are satisfied, having regard 
to the interpretation of the conditions wdiich we have now stated. 


(1) li. R. GQ. B. 514 


(2) 5 Ap. Ca. 214. 
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Before Sir Charles Saroent, Kt., CJuef JusUce, and Mr. JusUcc Bayley. 

The Bombay Burmah Trading Corporation Limited 
iOriqinal Defendants), Appellants v. F. Yorke Smith ’ 
(Original Plaintiff}, BespondentP [30th September.' 1892.; 

shareimlder. rights o/- 

- --n^ive O.ter Hade i. 

[198] Uking over the business from him together^with'^lf*’ purpose of 

engaged therein. The nominal capital ofi h! ^ capital and assets 

into one thousand shares of Rs. -2 500 eich ^^.OO.OOO divided 

ineut carrying out the abovf* nhif^rvf roe* ’ July, 1864, an agree- 

defendaot company. ThisagreemLtset between W, Wallace and the 

ferred. and classified them as (a) “^fi^rL^ ass^ets^^’wh?property to be trans- 

property, buildings. &o.. valued at Rs 2 76 MO immoveable 

other than fixed assets, which consisted cf wa.i ’ '‘'ereabouts ; and (6) assets 
and of valuable contracts, rights and concnQQi called forest operations.” 

The agreement further specified theeonsirler!t;!, e 1°“ '■‘l,® burmah, &c. 

of these classes of assets. For the “ fixed assets” h°a w '"r each 

the agreement) to receive one hundred fuBy paid noTb’ ‘h® 12th danse of 

clause coutained certain provisions as tn ct^mpany. That 

upon those shares, and Lrduded with f ® ordinary dividend 

rnfSh^W^ wtlla\7tis‘°ex:c:r‘ “a ‘ 

•b.. w W~'K.l“.trYS''‘*'' •' •!l-.o..t 

he or they should hold the hundred shir entitled, so long as 

payable out cl such surplus not profits as mi'eht m l^tc/crtnlio 1 dividend 

a dividend of twelve per cent nn all f>,a remain m any year after paying 

hundred shares apdaRer setting apart an^lm® the company including th^o said 

d.rectorsl fortheVeserve funcI ®?re “’® discretion of the 

be one-third of eucb surnlus net iirn6i« tu j dividend was to 

Subsequently to the execution of this aereemflnt u 
translerred to the company by W business and assets were 

;vere duly aUotted to hfm ^under 

egister of shareholders. In 1S88 W Wallace thenri'^^^M entered on the 

J^- Wallace-bis executors, and he directed thli- hf. ’ Wallace, and A. 

«aid shares and ail bis interest ihersln ^ o^ ^ f should hold the 

trust for such of his said brorhers^as mightlurttve V folding thereof upon 

teams. K. Wallace died in tL Stor’^Vlr 

will. Oothe'dlth SeptemLr 1888 ^ Wallade 

tbe will annexed wore granted bv the Kiah J'"’ ^^ministration with 

this suit (F. Yorke Sm.th as atUneffor th^ a 

the 29lb September 1889 the s-iid i executor A.F. Wallace On 

-gisiered w^th -ere produoed'toand 

n the testator’s name in the register o^f'«ha-flhnl^^ ^ sb.^res continued to stand 
th« register, under the heading “ RemLka - th n ^ column in 

I owj Mr. Frederick Yorke Smith as attrirnarr f itt * granted to 

• Suit No. 249 of 189o7 -- 
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The plaintifi now sued to have it declared that cl. 13 of the agreement was still 
in operation, and that as such administrator as aforesaid he was entitled to the 
extra or preferential dividend payable on the said hundred shares if and when 
there should be sufficient net profits to allow payments thereof under the said 
clause* The company disputed the plaintifi’s claim. They contended that A* F# 
Wallace, the proving executor of the testator’s wilU had ceased to hold the shares 
as executor, and was holding them as trustee under the specific bequest in the 
will, and that he was only entitled to the preferential dividends, if at the time 
when such dividends were declared he was holding the shares in the capacity of 
executor and as an undistributed part of the testator’s estate. They insisted 
that the plaintiff should prove that he so held the shares before be could be 
entitled to the declaration sought for. The executor w.as examined in England 
on commission. He deposed that the estate had been got in, and the debts 
paid ; that the estate had not been divided, because it would not be in accord¬ 
ance with the private wishes of the testator, which they (i e., he and bis brother 
L.A. Wallace) were aware of; that, apart from these private wishes, there was 
no reason why the estate should not be divided between his brother and himself. 

Held, by Farran, J.. and by the Court of appeal, that the plaintiff was entitled 
to the declaration sought for. The executor or his attorney (the plaintiff) was 
still the registered bolder of the shares, and under cl. 13 of the agreement it was 
intended that W. Wallace, his executors or administrators should be entitled 
to the extra dividend so long as he or they should be the registered holder or 
holders of the share?, without reference to the beneficial interest therein. There 
was nothing to be found in the agreement, express or implied, showing tho inten¬ 
tion of the parties to regard anything but the legal bolding, and to go beyond 
that holding would virtually be to add a new term to the agreement. 

In appeal, the defendants contended that the Court would not make a declara¬ 
tory decree with regard to a right which (as in the present case) was future and 
contingent, there being no fund actually in existence when the suit was brought, 
from which a preferential dividend could be claimed, and no certainty that there 
ever would be such a fund. 

Held, by the Court of appeal, that the present case was one in which in the 
interests of both parties the Court, in the exercise of a sound discretion, should 
make a deolaration as to the right in question. The right was existent, and 
although the exercise of it was undoubtedly contingent on there being a balance 
of profits as contemplated by cl. 13 of the agreement, the very nature of the 
agreement assumed that there might and probablv would bo such a balance, and 
a large sum had been already applied towards the dividend in question. Further, 
it was intended that tho directors should exercise their discretion as to the 
amount to be carried to the reserve fund upon which the balance of profit avail¬ 
able for the preferential dividend depended. It was, therefore, from tho very 
nature of the case, important that tho directors should know for certain whether 
the right to a prelerential dividend was still in existence as contended by the 
plaintiff, [200] or had come to an end. The ciroumstanco, moreover, that tho 
objection bad been taken for the first time on appeal would by itself bo fatal to it, 

[Affirmed.. 19 B. 1 (P.C.) = ‘21 I.A. 139 = G Bar. P.GJ. 498.] 

The plaintifi (respondent) was the administrator with copy of 
the will annexed, in India, of tho estate of one William Wallace, who 
died on 28th January 1888. 

For some years previous to the year 1863 the said William Wallace 
had carried on an extensive timber trade, in its various branches, at 
Kangoon and other places in Burmah : the firm of Wallace and Co. of 
Bombay, acting as his agents in Bombay in that business. 

In the year 1863 tho defendant company was formed and registered 
under Act XIX of 1857 for tho purpose of taking over tho said trade 
and business and the capital and assets of the said William Wallace 
engaged therein. 

By the clauses and articles of association of the company, Wallace 
and Co. of Bombay, were to be the secretaries and tvoasiirers. Tho 
nominal capital of the company was Rs. 25,00,000, divided into one 
thousand shares of Rs. 2,500 each. 
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perfcv buildioas wh aaaesfcs, and consisted of immoveable pro- 

p y> uuaiDgs, Ac., which were valued ah T^q 9 7^ c\nn *.i- « “ 

B^'r s:, :“S“ rv-™-" ■■ '°“i 

perml., ,„m .he 5 “oe.“rKiS'“Be™th‘%" 

for SS ?h,Tb"‘.'SS S° rf T‘r ““ 

him by the eomnanv Ti'nr ft. ^ to be taken over from 

provided by the 12tr clause of'the receive (as 

paid up shares in the corpanv 

visions with respect to thn Z^' said ciaugo certain pro- 

entitled in respect of these 1 ‘o be 

the directors of the companrshouirL“t° h h Zi"'" ^ that 

recognize as valid an^r o. \7 ^ bound ho consent to or to 

cufcors or administrators oTtho°^r^ by Wiliiana Wallace, his exe- 

from the daTe of ^ within five years 

clause was as follL^^^ ^be said twelfth 

to tha^oommnTof7he'°“-H'i'^®7'''^“®^®''- '■'^® William Wallace 

executors or admin I trator^ sh^^l b^^'^f- Ta bis 

them one hundred rhare, in ^ be entuled to have allotted to him or 

and five hundred each the Ihnl ° rupees two thousand 

to have been paid u^’ but the ! "ball be deemed 

administrators or assiena ohall u * ^®'iiac 0 , his executors, 

one hundred sLes T - .T °f ^-^eh 

May one "thousand"‘be thirty-fiL d7y of 

any time be entitled^to si;;ty-four, nor shall he or they at 

shares respectively save in ^resnlnt respect of the same one hundred 

respect of any other nnn f, much of them respectively as in 

company respectively shall for the time^h ° ® ® amount in the said 

thirty-first da? of M^v respectively, but from and after the 

Wallace, his eLcutors'^’ company shall pay to the said William 

seven and a half ner' ' or assigns interest at the rate of 

between the amount of fhe^o"^ difference for the time being 

actually for tC h ' hundred shares so allotted and the amount 

other one hundred “Les oHike ®'^ -Y 

that, in the event of Z ^id company, nrovided 

calling up the full amount of their capital before 

the interest to be paid to fho ‘ben and in such case 

amount of such shares^shalMf thT'mt^o 'd“-‘be uncalled 

class of shares qball ^ diviaend paid in any year on 

rate of such dividend in addUi^nn^r'^^H be equal to the 

allotted to the said William Wallapo ® hundred shares so to be 

pay to him. his executed n. ?’ be liable to 

expended by him or on his administrators the amount of the sums 

nim or on his account since the beginning of the month 
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1892 of February, 1864, in, upon the erection of Engineers’ and other dwellmg- 
8EP. 30. houses and offices or otherwise in or upon the improvement of the said 

— fixed assets or any part thereof, and the amount so become ^.s 

Original aforesaid shall be deemed to have accrued due on the thirty-far:,t day 
Civil. of Mav, 1864, provided always that the said company or directors shall 

- not he bound to give ih.dr consent to, or in any way to recognize as valid 

” any assignment which the said William Wallace, bis executors or admi¬ 

nistrators mav have made or purported to make of the said one hundred 
shares, or any of them, during a period of five years from the date of 
registration of the comuany.” 

[202] The thirteenth clause of the agreement stated the consideration 
payable in respect of thea.^sets other than the “ fixed assets,” and certain 
specified timber and live-stock. For these assets it provided that William 
Wallace, his executors or administrators, should he entitled, as long as he 
or they should hold the hundred shares, to an extra or preferenliul 
dividend payable out of such surplus neo profits as might remain in any 
year after paying a dividend of twelve per cent, on all shares of the 
comt'aiiV including the said hundred shares and after setting apart an 
amount (which was left to the discretion of the directors) for tlio reserve 
fund. (The said extra or preferential dividend was to be one-third of such 
surplus net profits, and, in addition, William Wallace, his executors, 
administrators and assigns were to share pari pcissu with the other 
share-holders in the remaining two-thiros of sucli surolus net profits, itc. 
The clause concluded by providing that, if William Wallace died within 
the above stated period of five years, his executors or administrators 
should uot be entitled to the said extra or preferential dividend after the 
expiration of the said period, notwithstanding they might continue to hold 
the said shares. The said thirteenth clause was as follows : — 

" 13. In cousideratiou of the transfer by the said William ^Yallace 
to the coinpauy of the premises hereby agreed to be transferred (other than 
the said fixed assets and other than the promises mentioned in the clauses 
six, seven, and nine), the said William Wallace, his exvcutoTs or oduiinis- 
trators shall he puUtled, so long as he or they shall hold the said one hundred 
shares, to an extra or preferential dividend equal to one-third of such 
surplus net profits of the company as may remain in any year after paying 
a dividend at the rate of twelve per cent, per annum on ttie pai 1 up 
amount of all shares in tlie company (including the said one him Ired 
shares) and after setting apart from time to time out of such surplus 
profits as a reserve fund or to the credit of any rosorve fund already created 
such sum as tlio directors of the company for the time beiug may in their 
discretion think fit, provided always that nothing herein contained shall 
operate to take away the right of the said William Wallace, his executors, 
administrators and assigns to share pan passu with otbor shave-holder- of 
the comnany in tlio remaining two-thirds of the said surplus uot profits, 
and provided also that nothing heroin contained shall operate to prevent 
the directors for tlio time being of the comp-my from exercising any such 
discretion as but for tliese presents they might have exorcised in respect 
of sotting apart profits as a reserve fund, or In respect of applying any 
reserve fund or any part of any rn9(3rvo fumi or any part of auy reserve 
fund formed in any preceding year or years to the payment of anv divi¬ 
dend or dividends for any succeeding year or yours, but nevertheless 
anv sum taken from the reserve fund for dividend shall bo deemed to be 
[203] and form part of the income or profits of the company for all years 
in which it is taken, provided further and it is hereby agreed between the 
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Wallace before 

ZSi s r;,^-p rs/S5"? 

aTd^re'hun^redSullyTaid"'^ to be done by him under r^h^acre^^lnt 

tion as the owner thereof.' '^®^'®ter of shareholders of the corpora- 

tion.^SS^d^a^ ore"'of'l.h^''^\M^*^ ^■’ ^^ecial resolu- 

various a.ranee^LnL ° association a clause whereby the 

weie appro" I anrs^ '‘^’--“ent 

the directors should ar sll f compauv, and it was provided that 

things and to enter into . acts and 

might be necessary for rho h of comoanv as 

sue™, h,»,1,•rtr^„“^'.^irr.r °' 

Toe following was his will:_ 

BomhaTBTrm^Trl'dinT?*®'^ to one hundred fully paid un shares in the 
in mv nam^aTl s^i ® Corporation. Limited, whi.h shares are standing 

the said shares we f™'" °'' “■'^“‘“'strators shall hold 

to one-third of thTsurnluf n t ‘^™‘'«^«“tial dividend equal 

association of the comoanv r'n 

more fully set forth u ^ i’° r.herein referred to is 

administrLrrJshaukoTdtho eSh^^^^^ my executors or 

6(3 to the hoi^linct fK . e ^ j. ^ oiy 10terest therein and attach- 

absolute disposal of^aueh'of°" ^^'“6 shall be at the 

Wallace, and Allxanlr w T Wallace. Eichard 

one. as joint tenants and^a f n Wallace as shall survive me. if more than 

whatever and wheresoevert^wLSV'® ® 

me may be entitled at ^ ^ '’®''Son or persons in trust for 

bequeath the same unto qn K ^ ^ decease I do hereby give devise, and 

Lewis Alexander Wallace LTYi" R'ohard Wallace, 

living at thrtimeo^ mn’ Falconer Wallace as shall be 

tenants in 00^1^0^and shares as 

U30 and benefit and as to nil fo** and their own absolute 

way of mXaL I 21.1, '^P°" trust or by 

Richard Wallace and^AW^® i° Lewis Alexander Wallace, 

and I revoke all formed Wallace, executors of this my will, 

made.” other testamentary writings by me at any time 
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One of fcbe brothers (Richard) died in the lifetime of the testator, and 
only one [viz., Alexander F. Wallace) of the two surviving brothers proved 
the will. He proved the will in England on the 5th June 1888. 

Letters of administration with the will annexed were granted by the 
High Court of Bombay to the plaintiff F. Yorke Smith, as attorney of the 
said Alexander F. Wallace, the executor, cn the 27th September 1888. 

The letter;: of administration were on the 29th September 1888 produced 
to and registered with the company, and the hundred shares in the company 
which bad been originally allotted, as above mentioned, to William Wallace, 
continued to stand in his name in the register of shareholders. In a parallel 
column in the register, under the heading Remarks, the following entry 
was made :—" Administration in India to the estate of William Wallace 
has been granted to Mr. Frederick Y^orke Smith as attorney for 
Mr. A. F. Wallaco.” Save for this entry the register remained unaltered 

after Mr. Wallace’s death. 

The following clauses in the articles of association of the defendant 
company provided for the devolution of shares on the death of a 
shareliolder:— 

" XXIX.—The exceutors or administrators of a deceased shareholder 
shall be the only persons recognized by the company as having any title to 
his share. But no person shall be recognized as executor, administrator, or 
representative [205] of a deceased shareholder, but upon production of 
probate or letters of administration granted to such executor, administrator 
or representative by the High Court of Judicature at Bombay. 

'* XXX.—Any person becoming entitled to a share in consoauence of 
the death, bankruptcy, or insolvency of any shareholder, or in consequence 
of the marriage of any female shareholder, may ho registered as a share¬ 
holder upon such evidence being produced as may from time to time be 
required by the directors, 

XXXI.— Any person who has become entitled to a share in 
consequence of the death, bankruptcy, or insolvency of any shareholder 
may, with the consent of the directors, instead of being registered himself, 
elect to have some person to be named by him and approved by the directors 
registered as a transferee of such share.” 

The plaint in this suit was filed on the 26th April, 1890. The plaintiff 
claimed to be entitled, as administrator of W^illiam Wallace, to the extra 
or preferential dividend in respect of the hundred shares provided by ol. 13 
of the agreement. 

The plaint, after stating tho facts above set forth, continued :— 

17. The plaintiff' submits that under the circumstances hereinbefore 
appearing ho is as such administrator aforesaid entitled to the extra or 
preferential dividend payable in respect of the said hundred shares under 
cl. 13 of the said agreement if nndwdien there shall ho sufficient net profits 
to allow the payment thereof under that clause. The company, however, 
does not admit that ho is so entitled, and suggests that that clause has now 
ceased to have any operation.” 

The prayer of the plaint w’as— 

"that it may be declared that tlie said cl. 13 is still in operation, 
and that the extra or preferential dividend payable on the said 100 
shares provided for by cl. 13 is still payable and is payable to the 
plaintiff as such administrator as aforesaid, if and when there shall 
be sufficient net profits to allow the payment thereof under that 
clause." 
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pr.fe!Sl diLeS J to '• “■« 

undistributed part of the testaLI’/esut a^^rn'^oSerj-f 

shares are lo held a“ fn tle^U^ ‘^e said 

to the declaration sought^ tht suit.”"" 

as a witness^'fortVe^d T' examined on commission in London 

Winter alia) as follows “ ^ ® November 1891. He deposed 

time and“;fnVw reprienw'hv 

All the debts of the estate werJ '''*th my firm as bankers, 

one that I am aware of is outstanding 

sent proceedings I norc!r.n ii ®“^J'®^P®“®®® connected with the pre- 

the terms o the wT absri'^ H my brother Lewis Alexander are. under 

private instructlns or rathefnr1vat“ 

testator. The estate has nr>t b^ vate knowledge as to the wishes of the 

iug to the Pdv^eWishes of th^Lj:;''"''’^ be accord- 

concern the interest of minn!a ^(^ich we are aware of. and which 

with the dividends nn fV. mo* , private wishes had nothing to do 

Apart from tliese private Vishe tr®’ 'bose dividends. 

not be divided between m^sBU u "®'’hy the estate should 

present at which the arnn^ i- brother. I cannot name a time at 

accordance with the tPsT i - ® estate distributed, in 

brother consT^r ourself T ' ‘bese wishes I and my 

to the selection of the oZSi'on''' Thes®'‘^‘“ '’^'b discretion as 

We have not exercised onr rHs f persons are now in existence. 

At the hearine m any binding way among them.” 

issues;— lor the defendants raised the following 

as trusteeTo*i^thrsDeoffi7lp^Jflf' ^®^^^®® ^ow holds the shares referred to 

2. Whether cl S .f ft *be testator ? 

still in operation ? ^ agreement referred to in the pleadings is 

t Wbtfb ® ‘f^u proper construction of the said clause ? 
and what part thLtof entitled to the relief claimed, or to any 

5 °“wb ‘b® plaintiff raised— 

m the first issutT ^®l®°dant8 are entitled to raise the question raised 

tr.liJilJii&'to to”“ P>‘l"‘ill-Tbe .dmbi,. 

I»»ble u„d,; Tw ol ih. L ‘t. 'f ““ “> “"> 

^ntil the shares are actS^?W^ ?“ ^ executor, and 

estate, can take tho executor, as representing the 

obligations ^o the 

imposed on the executor by the agreement (see els. 4 and 10 
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of the agreement (l) and see also art. 145 of the Articles of Association (2)), 
and, if the executor is still liable to the burdens, he is still entitled 
to the benefit. The concluding words of cl. 13 set forth the only case 
in which the executor is not to get the dividend. The benefit of the 
agreement was clearly not limited to the life of Wallace, for it was to go 
to his executors. The holder meant in the agreement is non necessarily a 
beneficial holder, for under it executors may bold, and executors do not 
hold beneficially. 

The estate is the real holder of the shares through its represen¬ 
tative the executor. See Buckley on Companies, (6tn Ed.), notes 
[208] to s, 76, p. 204. and notes to art. 12. Table A. p. 461. Once a 
holder of shares is duly registered he continues to be the holder until he 
executes a transfer of the shares. No transfer of the^c sliares has been 
executed, and the register is unaltered. .\s to the position of executors, 
see Biichaji's case (3). The defendants contend that under the agreement 
the executor must hold as executor, but that here he now holds as trustee. 
But the register does not and cannot show that he holds as trustee (ss. 53 
and 126 of the Indian Companies Act, VI of 1882), and it is from the 
register alone that the holder is ascertained. The comimny cannot raise 
any question as to the capacity in which the person on the register holds. 
They cannot call on the executor to show that be is not a trustee. He may 
be a trustee, but that does not concern the company. It is bound by its 
register—Buckley on Companies (6th Ed.), p. 88 : Pidhrook v. Richmond 
Consolidated Minbig Co. (4); Ex Parte Bnqq (5); In re Perkins (6) ; Turqji- 
and V. Kirby (7); Pender v. Lushinqton (8). The companv could still 
regard the estate as holder of tho shares, and enforce claims against it. If 
so, the estate has a right to the dividend— Keene's Executors' case (9); Ex 
parte Buhner (10); Ex parte Goutfmaite (11). An execucor may be also a 
trustee—Williams on Executors (8th Ed.), p. 1804. As to tho assent of 
executor, see Indian Succession Act (X of 1865), ss. 293, 295 ; Williams 
on Executors (8th Ed), pp. 1386—1388. 


(1) (Clause 4).—Provided always that the said William Wallace, his heir?, execu¬ 
tors and administrators shall and will at all times at the expense of the said company 
execute, do and take or cause to be executed, deno and taken all such conveyances, 
assignments, acts and proceedings as may be in bis or their power, in order that tho 
rigbt<^ of him tho said William Wallace under the said permits and grants and under 
the s dd contracts may be secured to .and exercised and enjoyed by the said company, 
their successors and assigns. 

(Clause 10).the said William Wallace, his executors and administrators 

will do all things in his or tligir power to induce such persons to remain in the service 
of tho said company and others to secure to tho company and their successors the 
advantages and benefits of such good will. 

(2) Article 115 of the Articles of Association.—The Direotors shall have power, if 

they shall see fit so to do. to ontor into any now agreeintmt or agreements with or to 
be binding upon any assignee or assignees, transferee or transferees, of the said one 
hundred shares of tho said William Wallace, or any of them, which may bo assigned or 
transferred by the said WilUm Wallace, before or after tho expiration of the said five 
years with the consent of tho Dirootors such as shall impose upon such assignee or 
assignees, transferee or transferees, tho saiiio liabilities and obligations towards the 

said Company as were undertaken by tho said William Wallaco, by said Indenture of 
the 2‘2nd day of July, 1864, in all thrt relates to tho said shares, and every such 
agreement as last aforesaid shall bo binding on tho parlies, any clause or regulation 
herein contained to tho contrary notwithstanding, as if tho provisions thereof wore by 
these regulations specially oxcoplcd or afl'irmed and approved. 

(3) 4 Ap. Ca. 505 (506). (4) 9 Ch. D. GlO. (5) 2 Dr. and Sm. 462. 

(6) 21 Q. 13. D. 613. (7) L. U. 4 Eq. 123. i8) 6 Ch. D. 70 

(0) 3 D. M. and G. 272. (10) 33 L.J, (Ch.) 609. (11) 3 Mao, and G. 187. 
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It defendants.— 

t cleai that} the estate has been administered, and the duty of the 

. 7™,'■ “““f ■ 77 -1 “ow hci* 

fcrusteo and acts as such—Lewin on Trusts (9fch Ed ) n 204 ■ 
fcmirrod? P- 1380. The shares ougbr to be 

but to allow the register to remain as it is for the purpose of claiming the 

dividend as executor, is really a fraud on cl. 13 of the ^ree^t It 

tolve“r1o WalW dividend should bena^abla 

[2091 vearJ^e^r agreement evidently intended that five 

claim the extra dividend should satisfy Wallace’s 

given on bahalf^nnh'^"'interest and service should be 
given on behalf of the company. In cl. 13 the word ‘‘hold ” in the sentence 

so long as they should hold the hundred shares," means holding as 
ofTes°e sharL^'lnT^''"' assented to the legacy 

m.w'^shakfn Se^l T <>hat case is 

ffith E^) p SfiTsen Requitable titles : see Buckley on Companies. 
Jia.;, p. «fa et seq., Binney v. Ince Hall Coal Co (2) 

made hcL hit in a certain agreement of 22nd July 1864 

S „£r,“,r r, w.nL “d 

other part is still m n 'defendants corporation on its behalf of the 

100 shares referred to ®'°‘d 'ihat the preferential dividends on the 

to the plaintiff aa ati ■ clause is still pavable ; and that it is payable 

Wallace, now deeeased.“‘ 

been teke?b'rth'‘e7efendrt '■elief. No objection has 

From the rncH I • should iai»e the objection of its own motion. 

corpora7n 0777 '“. I fg'-eement. it appears that the defendants’ 

the tirberLfe 7 7 "’S on trade, and especially 

treasurers 773 ^“<3 working forests in Burmah. Its secretaries. 

of Bombay T^ fi ' u and Co.. 

William^WaUace 77 William Wallace of Burmah. 

Burmah and thi o7e f on the [210] timber trade in 

take over the b7in7 ° agreement was that the company should 

going co7 oasmess and assets of William Wallace in Burmah as a 
going concern on terms equitable cowards both parties. 

iaimoveaWe°nrone7 partly of 

capable of valuation ’ h-°t, -'“.u “'bs, works and machinery easily 
and partly of ? ’ *^^6 agreement were termed ‘‘ fixed assets ’’ 

>1°.. M.h.. ZLl'" " *'*■“> > »»'“y “ 

Burmah and fho p expected concessions from the King of 

Burmah for cuL^rtr contracts with natives of 

staff, and oeneraUv® organised 

.- n erally the good-w ill of a very peculiar business depending 

(1) 41 Ch. D. 452. 
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larpoly for its successful working on the loyal co-operation of William 

Wallace with those who carried it on. 

The earlier clauses of the agreement provide for William Wallace 
making over both classes of property to the company. Clauses 12 and 13 
contain the consideration which Mr. Wallace was to receive from the 
company. Clause T2 provides that, in consideration of the transfer by 
William Wallace of his " fixed assets,” he, his executors, and adminis¬ 
trators shall be entitled to have allotted to him or them 100 shares of 
the corapanv, of Rs. 2,500 each, the whole amount of which shall be 
deemed to have been paid up. Then follow certain provisions regulating 
the payment of the ordinary dividend on the 100 shares, and the clause 
concludes as follows :—*' Provided always that the company shall not be 
bound to give their consent to or in any way recogni/.e as valid any 
assignment which the said William Wallace, his executors, or administra¬ 
tors may have made or purported to make of the said ]00 shares or any 
of them during a period of five years from tlie date of the registration of 
the company.” That proviso seems to me to be of importance when 
consiciering the interpretation to be put on the succeeding clause. 
It shows tiiat for some reason the parties to the agreement con¬ 
sidered it to be of importance to the company that not only William 
Wallace in his lifetime, hut that his executors or administrators 
after his death, should not assign his shares ; hut [211] that 
his executors or administrators should hold his shares for some 
time. Tnis must have been irrespective of the beneficial disposition 
which William Wallace should make of his shares. Then comes cl. 13 
—“In consideration of the transfer by the said William Wallace to the 
company of the premises hereby agreed to be transferred” tothei* than 
the said fixed assets and other than the premises mentioned in els. G, 7, 
and 9, viz., certain timhor and stores in hand) the said William Wallace, 
his executors or administrators shall he entitled, so long as ho or they 
shall hold the said 100 sliares, to an extra or preferential dividend, equal 
to one third of such surplus net profits of the corap iny as mav remain in 
any year after paving a dividend at the rate of 12 per cent, per annum of 
the paid-up amount of all shares in the company (including the said 100 
shares) and after sotting apart from time to time, out of such surplus 
profits, as a reserve fund, or to the credit of auy reserve fund already 
created, such as the directors of the company for the time being may m 
their discretion think fit Provided always that nothing lierein contained 
shall operate to take away the right of the said William Wallace, his 
executors, administrators and assigns to share par/ pafUiU with other share¬ 
holders of tiiO company in the remaining two-thirds of the remaining 
surplus assets.” Then follows another explanatory proviso, and the 
clause concludes ;—“ Provided, fm thor. and it is horohy agroe>l between 
the said parties, that, in the event of the death of the said William Wallace 


before the expiration of the said period of five years, his executors or 
administrators, notwithstanding that they may continue to hold the said 
100 shares, shall not he entitled to the said extra or preferential dividend 
than after the expiration of the said period of five years.” Pausing here 
for a moment. I may remark that the holding of the shares by the 
executors or administrators of William Wallace after his death is put 
practically on tlio same footing whether lie dies within the five years’ 
period or beyond it. In the former case, they are forbidden to assign the 
100 shares until the five years’ period expires, and they receive the 
preferential dividend. In the latter case, the right of the executors or 
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administrators to receive the preferential dividend is limited onlv by their 

W^illiarn Wallace died on the 8 th Jamiaw 0*^/1 11 

?HSiS SS“*”= 

Itrrpy oTthe wilultS‘’°° of'Will,am Wallace’bem! 

ditioJs^L‘rett°hicr'tS'rTn^^"lI^"'='- ‘he con- 

held andtofhAni-f f 1 defendants’ corporation were 

f-nrQ rYv A • dividend attaching thereto, directf^d his execu 

the defendants’corpo,“tion h^ e^^^^^ ® 

in India to he “stal or^Zm w“f, " administration 

as attorney for Mr A ^ 

thinkThafn®,correct mode of keeping the register or not, I 

cut,or of William Walfa°Z* ° case, it must be deemed that the exe- 
The parties tr, th ^ the registered bolder of the 100 shares 

of shares by an execuTor^Clau^Zo^th ‘’® ^ 

refers to such a boldine ^ fu agreement, as well as cl. 13 . 

cfAssociationofthee ® recites one of the articles 

hold Xa Zan 9 o Z provided that no shareholder should 

sbJoKef hold ■’Tk “h*"’ r“ •“»»"'■ »'■»“« “y 

r 8 Pt 8 .eDt,tive c.o,oity_» ptciao “b?oh r“ 73 f°h '” °““ 

to apply fco William w. n wnicn. iztdj however, was nofc 

estate of William ^ e oecame a shareholder. Tho general 

a sum of mooey sta^din^ to^thp nl 5 > “ represented by 

books of Wallace Brothel q ' r of his executors in England in the 

are no assets^ wS w^n as bankers of the executor. There 

auesHnn - u Wallace in India, except the 100 shares in 

thetZndTs '■' payable in reSt of 

A. F. Wallace are enL^T? says that L. A. Wallace and 

transfer the saZ L then, sd>ninistrator of the estate to 

interest, in tho 100 shar • 'j sense, he says that the beneficial 

Williatn Wallace ?s readv tn h I 

known to ht exZuZ ZT’ Z""?® testator entertained wishes, 

present be carried into effect ° tZ disposition, which cannot at 

.“7 if ™ 

100 s , Si Mo'ik '“‘"'*‘"0 

Doiar as the 100 shares are concerned, the estate has not 
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been goi in. If the defendants’ corporation refused to deal with the 
shares accordiog to the wishes of those entitled to them, the attorney for 
the executor, the administrator in India, would have to sue in respect of 
them, and conversely, if the defendants’ corporation wished to obtain an 
order from the Court in respect of the shares, they would have to take 
proceedings against the at torney of the executor. The executor or his 
attorney is. in fact, still the registered holder of the shares. This is, in 
my opinion, what is meant by the executor holding ’ tlie shares in cl. 13 
of the agreement. Holding a share is the equivalent of being a shareholder 
and shareholder throughout the agreement, and the memorandum and 
articles of association of the company which must be read with, and in ex¬ 
planation of the agreement, has a fixed and definite meaning, viz., that of 
registered holder. For example cl. 4 of the articles of association provides 
that *' every person whose name shall he entered in the [214] register of 
shareholders as the owner of any share shall as regards the company 
be deemed to be the owner of such share. ” Ai:ain, cl. 7 states ; 

" Every shareholder shall on payment * * he entitled to a certifi¬ 

cate under seal of the company specifying the share or shares held 
by him and the amount paid up thereon.” I therefore read cl. 13 as if 
the words *' shall bn the registered holder or hohiers of ” were substituted 
for their equivalent ** shall hold.” The clauses will then read ; In 
consideration of the transfer by the said William Wallace to the company 

the said William Wallace, his executors, or administrators shall 
be entitled, so long as he or they shall be the registered holder or holders 
of the said 100 shares, to an extra or preferential dividend thereon.” 
That appears to me to bo the plain grammatical meaning of the sentence, 
and that is what we must first look to in construing an agreement. In 
attaching this meaning to the words, there is nothing, I think, repugnant 
to the rest of the agreement. I have already pointed out that, in tlie 
case of the five years’ period coming into operation, it is contemplated that 
the executors shall hold the shares for the portion of that time unexpired 
at the death of tlio testator, without reference to the beneficial ownership 
of the shares. 

If I am correct in so reading the clause, the (act that the registered 
holder of the shares is a trustee for some otherperson does not atlect the 
company — Jn re Perkins (1). There is no qualification to the words shall 
bold the shares ” such as ** in his or their own right.” The question as 
to the moaning of tliis qualification, which was discussed in Pnihrook v. 
Richmond Consolidated Mining Co. (2) and in Brainhridge v. Smith (3), 
does not therefore arise. The absence, however, of words of qualification 
shows thrt-t the intention of the parties to the agreement was to disregard 
everything hub tliu registered holding. 

It is contended by tlie Advocate-General that under the circumstances 
which [ have detailed, the executor of William Wallace must be taken 
to ha\o assented to the specific bequest of the 100 shares, and he 
now Itolds them, not as executor, but as a [215] trustee for the 
beneliidarios. Tliab may possibly be so as between the executor and the 
specific legatees. I express no opinion upon the point. It is not so, I 
think, as betweoti the executor and the defendants’ corporation. The 
latter have still the right to treat blm executor, or the estate ho r 0 pn> 6 ent 8 , 
as the holder of the sliaros. Tnat \vonld bo the case if the shares were 


(1) 21 Q. B. D. 613. 


(2) 9. Cb. D. 610. 
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liable fco have calls made upon them -Keene's Executor's case (l) ■ Ft 

E'up buTthe ex Gouthwaite (3). Here fcbe shares are fuby 

executor is under other obligations to the company «uch 

as those imposed by cIs. 4 and 10 ot the asreement(4)—theoretical porhans 

prelei-eatial dividapd was ooc iptanded to be perpetuarand^^further that 
the executor now continuing to hold the shares is s f 

b‘”if'pS e“pS;.d‘^-o ts ’w^rrr.;„S““ s 

hddihrsh™ t^° Ss^O“to 

.ht“ pid^- r.“"tort' “1 

ment o,- p • ’ , ’ i°troduce a new term into the a«ree- 

expreUed m« it according to its supposed, and not according to its 

administrators '"deb [216] i nchid(ng 

construed but in fhk M other clauses it may have to be so 

the payment of ^^e period of 

exprS intention nf ^^hat the 

the words are oonstr?/ parties to the agreement will be carried out if 
I decide is fu ®°“strued in their strict literal meaning. What, however 

of William Wallace js payable so long as the executor 

I fin? registered holder of the 100 shares. 

J- nna on the issues — 

A. F Walkce^Lw h defendants’ corporation is concerned, that 

allace now holds the shares as executor of the testator. 

hi T? 'Affirmative, and for the nlaintiff. 
judgment. ‘ agreement is to be construed as set out in my written 

affirmative, and for the plaintiff. 
vO; No finding. 

the pHiEj?n of paragraph (a) of 

P amt down to the word aforesaid.” Plaintiff to have his costs. 

ide tobowing was the material portion of the decree — 
that cl fo^' f*’® plaintiff, and doth declare 

payable Tn the inn °P®'^’^t‘°o-.amd that the extra or praferetuial dividend 
the plaLtiff as n? ®1- 13 sAill payable to 

aud thrSlrt dn?h°‘ 1“ *1^® P'amt mentioned, 

c^ourt d oth construe cl. 13 of the said agreement in accordance 


(sl I S' 

w) 3 Mao, and G. 187. 


(2) 33 L.J. (Ch.) 609. 

(4) See supra, 17 B, 207, note. 
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with the written judgment of this Court, copy of the extract from which 
judgment, so far as it relates to the construction of the said clause, is 
hereunto annexed and marked A (1) : and on the issue whether the 
defendants are entitled to raise the questions raised in the following issue, 
viz.^ whether Allexander Falconer Wallace now holds the shares referred 
to, as trustee for the specific legatee, or as executor of the testator, this 
Court doth record no finding, kc., Sea. 

[217] The defendants appealed. In their memorandum of appeal 
they {inter alia) raised the point that the suit was not maintainable. 

The plaintiff also filed objections to the decree. He objected, Isb, 
that it was unnecessary to decide whether an administrator de bonis non 
was or was not included in the words "executors or administrators” in 
the 13th clause of the agreement; 2nd, that, if it was proper to decide that 
point, the decision should have been that the said words did include an 
administrator de bonis non 

Inverarity (Jardine and Andersori with him), for the appellants.—This 
suit is not maintainable. The plaintiff asks merely for a declaration of a 
right to a dividend which does not at present exist, and which may never 
exist—Specific Relief Act (I of 1877), s. 42. The Court is asked to 
express an opinion as bo the construction of the agreement in a hypo¬ 
thetical case, for no dividend has been as yet declared, and the directors 
have a discretion whether to declare one or not. There is no allegation 
in the plaint that there are or will be profits. The words in the prayer 
are "if and when”—Daniell'a Chancery Practice (6th Ed.), p. 791 ; 
Kevan v. Craioford (2); Bright v. Tyndall (3) ; Strimathoo ^loothoo v. 
Dorasinqa Tever ('4). We may take the point now though it was not 
taken in the Court below —Raja Har Narain Smgh v, Gkaudrain Bhag- 
wanti3). The Courts are bound to bake notice of the provisions of the 
Act. 


Further, the declaration made by the decree is not the one prayed 
for. The decree assumes there aro dividends. The plaint is framed on 
the assumption that there were none. 

As to the construction of cl. 13 of the agreement, we say that as 
soon as it appears that the executor has ceased to hold as executor, and 
holds it as trustee, he has ceased to "hold” within the meaning of this 
clause. The executor could not probably be placed in the register as 
executor —Buchans case (6), The Judge below regards the executor 
as the r(*gistered holder, [218] but ho is not. The registered holder is 
William Wallace. Bub he is dead, and cannot be the holder —Bainbridge 
V. Smith (7). The estate is not the holder, for there is no estate now. It 
is administered. Wallace’s will gives the executors the shares in trust 
for themselves. As soon as they began to hold " on trust ” they ceased 
to hold as executors. At latest, they do so when all the estate is 
administered, that is, in this case when all tlie debts are paid, as there 
are no legacies. The estate therefore should have been transferred to the 
cestuis (jue trustent. It is possible to cease to bo an executor and to bold 
as trustee—Lewin on Trusts (9th Ed.), p. 215; Phillipo v. Munnings (8) ; 
Dix V. Burford (9) ; In re Smith (lO) ; Northey v. Northey (11) 


(1) Tho extract referred to compriaoa from the words 
p,e2]5 to the end of the jud[^mont. 

(2) G Gh. D. 42. (3) 4 Ch. 1). 180. 

(5) 18 I. A. (6) 4 Ap. Ca. 540. 

(8t 2 Mv. and Cr. 316. (0) 10 Hea. 409. 

(11) 2 Atkiue, 70. 


“ Tho Advocate General ” oo 

(4) 2 1. A. 160. 

(7) 41 Oh. Div. 462. 

(10) 42 Oh. D. 302. 
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M hnU fact, the executor now holds as a trustee, can he claim 

to hold as executor within the meaning of el TTa «ir,' *- i j.i 

?o‘trs“ “= 

that if seeks to give cl. 13 involves this, 

claina the extra divj^end up to the'^exJira^tbroAh o°*y 

the other hand. WiSam Wallace su™ he Irl'd of 

Iff »f‘r. fsfH 

further to be entitled to it in nernetuirv Thn f Jr’, ^ ^ 

X“rr:”i,ri“,nr” .h, „„.,aX m 'si 

have intended this. ' mpossible that the agreement could 

SupptL*" Wnikm^^WaUacf^u^Jj*^ Companies Act (VI of 1882 ). 

tps that his name should remain on the SgTsTerL^^^K^ 

the company would have to remoni ^have sued the company, and 

Ince Hall Goal Co fl) If the venri ^ trust—Binney v. 

William Wallace it could the company not to pav 

Wallace be said to be tbe holder o'the shares ' ‘='’^°«“®tances could 

-Af,:7hif:Xfs?2‘’r:*! 'ew»na..., 

had been declared the InLn ? ® because when filed no dividend 

appeal. If thev h^ftake?^ “Ejection in 

as at the fcime of hearina P'ainfc could have been amended. 

V. s&M Q) .k, :™?“d xs b.l.r'’' 

JUDGMENT. 

by the^dlfe^c^Ss M^t^^rrmTh T °n entered into 

the purchLTof thl ti ^ Company with Mr. Wallace for 

BurLh togethLtlth^L on in 

the same. By the 12th elansfi' assets appertaining to 

fully paid up shares in the comnn ^'g^'oed that 100 

in corsideration of his transfer o^f t°ho * allotted to Mr. Wallace, 

by the 13fch artiolfi U wqo f i-u ^ fixed assets of the business, and 
transfer of the ocher aQ<=Af ^.greed that, in consideration of the 

administrators should be e^ntitled^ T*? executors and 

100 shares, to an Sa or mSe -Anr^ one 

surplus net profits of the enm^! ^ dividend equal to one-third of the 

iug a dividend at the rate oM 9 ' 

of all shares in the paid-up amount 

setting apart from time to f ^ shares, and after 

fund or to the credit of anv roa surplus profits, as a reserve 

of any reserve fund already created, such sum as the 

A ^- 


U) 35 L.J. (Ch.) 363, (368). 


(2) 21 Ch. D. 1 
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directors of the comoacy for the time being should in their discretion 

thick fit, Sec.” . , -,1 1 

Mr. Wallace flie'l on the 28ch Janudrv, 1888. '^^^220] L \ 

which he appointed his three brothers. Messrs^ E. 

deceased the te.tator. and Mr. A. F. Wallace 

thereto, directed his executors or adm.nistrators to ho d the «P° 

trust so as to be at the absolute disposal of such of h,s ^^.d brothe s 

should survive him The plaintiff, as attorney to Mr -A. f ^ 

taken out letters of administration to the wffl m the renter 

administration has been granted to him appended o the registj. 

leaving the 100 shares upon the register still in the name ol the testator. 

The plaintiff prays "that it may be 

;rtbe Td^OO shares, provided for by cl. 13. is still PWabK and is 
pavahle to the plaintiff as such administrator as aforesaio, f and when 

there shall be sufficient net profits to allow the paytnont thereof under 
that clause.” The defendants’ written statement contends that, in the 

events which have hanpened, A. F. Wallace, as the proving ° 

the will of William Wallace, now holds the said shares m the chaiaotei of 
a trustee of the same specifically bequeathed hy the said will, and not in 
the character of executor; and that the nlaintiff is entitled to the piefoiential 
dividends upon the assumption only that the said shares shall when such 
dividends may be declared, bo held by the executor of the said testator in 
the capacity of executor, and as an undistributed part of the tostatoi 9 

estate anrl not otherwise.” 

A preliminary ohjoetionhas been taken that the Court will nob make 
a declaratorv’clocme with respeet bo a right which is future and coubmgent. 
as was said to be the case here, there being no fund actually m existence 
when the suit was brougnb from wliich a preferential dividend could he 
claimed, and no certainty tluit there ever would ho such a fund. It was 
pointed out tiiat the Court of Chancery in England does not, as a general 
rule make a declaration with respect to future or contingent rights, liore. 
hov\’ovor. the right itself is existent, and although the exorcise of it is un¬ 
doubtedly contingent on tliere being a balance of profit. [221] as coutom- 
plated by cl. 13 of tiie agreement, the very nature of the agreement assumes 
chat there may and probably will be such balance, and indeed the past 
history of tiie company shows that morn than four lakhs have already been 
applied towards the preferential dividend in (’luostion. Inirbhor, it is plain 
that it was iutonded that the directors should exorcise tlioir discretion as 
to the amount to bo carried to the reserve fund, upon which the balanco 
of profit available for the preferential dividend depends, with some regard 
to the fact that it was agror^ I to bn pai<l as the oonsiiloration for the 
transfer of the assets other tiian tho “fixed assets.” It is, thoreforo, 
from tho very nature of tlio case imporrant that tho directors should 
know for certain whether the right to a prolorential dividend is still in 
existence, as contendf'd hy the plaintilT. or lias come to an end. Wo 
tliinlc. tiieioforo, that it is clearly a cave in wiiich, in tlie interests of 
both parties, tlio Court, in tho exercise of a sound discretion, should 
make a declaration as to tlio right in quostioii. It is also to bo 
remarked that this objection has boon taken for tho first time on 
appeal—a circumstance wliich by itself is, in our opinion, fatal to it. 
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The real question between the parties in this case turns upon the 
meaning to be given to the expression “ hold in the 13th clause of the 
agreement, which provides for a preferential dividend being paid to 
Mr. Wallace, his executors and administrators “ so long as he or they 
should hold the 100 shares,*’ which, by the previous clause it had been 
agreed, should be allotted to him as the consideration for the transfer of 
the 'fixed assets.” By holding shares in its ordinary acceptation is meant 
being a “shareholder,” i.e., a person whose name is on the list of share¬ 
holders, or at any rate entitled to have his name placed on it, and the 
language of the latter part of ci. 13 shows that Mr. Wallace’s holding 
was regarded as being in that character without any qualification being 
annexed to it. 

As to what is meant by the executors and administrators of 
Mr. Wallace holding ” the shares, the agreement must be read in connec¬ 
tion with the sections of the articles of association of the defendants’ com¬ 
pany which relate to the transmission of [222] shares. Those sections 
are ss. 29, 30 and 31, and provide that the executors and administrators 
of a deceased shareholder shall be the only persons that the company can 
recognize as having a title to the shares, and that they can be registered 
as shareholders, or elect to have some person to be named by them regis¬ 
tered as a transferee of such shares. These articles show that the executors 
and administrators, although not entered on the register, are the only 
persons whose title can be recognized by the company. And as long as 
that is so between themselves and the company, they would be the 
holders of the shares in their representative character, in the sense 
that no one else could dispose of them, and there is nothing in this agree¬ 
ment to show that the executor and administrator were required to m^ke 
themselves personally liable by having their own names placed on the 
register. The shares were fully paid up, and they would remain, in any 
case, until transferred by the executors and administrators of Mr. Wallace, 
subject to a lien in respect of all Mr. Wallace’s obligations. By “ bold¬ 
ing therefore, in the absence of anything in the agreement to show a 

in our opinion, in the case of the executors and 
administrators, be understood to be their continuing to be the only 
persons who could be recognized by the company as having a title to the 
shares ; and the executor, Mr. A. F. Wallace, is still in that position with 
respect to the shares. 

however, objected by the defendants in their written statement 
that it never could have been intended that the executors and administra¬ 
te^ should continue to be entitled to the preferential dividend after the 
debts on the estate of Mr. Wallace had been paid, as was admitted to be 
the case here; and that Mr. A. F. Wallace, the executor, who had taken out 
probate, would, it was contended, be regarded in a Oourt of Equity as a 
ruatee for the person entitled to the shares under the will, viz., for himself 
and his brother, Lewis Wallace. Whether Mr. A. F. Wallace would, 
under the circumstances disclosed by his deposition, be so regarded 
X Court of Equity, is not necessary to determine, as we agree 
with Mr. Justice Farran that there is nothing to be found in the 

^hioh shows an intention of the parties 
L223J to the agreement to regard anything but the legal ” holding ” under 
the articles of association by Mr. Wallace, his executors and administra¬ 
tors, and that to go beyond that holding would be vircually to add a new 
ter in to the agreement. There are no express words qualifying the 
holding,” and the language throughout the agreement, especially that of 
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... , ..f 1^ Doints to Mr. Wallace and hie 

the proviso at the close shares, being the only persons 

representatives, as the . T.nsllv the very form of the 

in the contemplation of ^t e par • othgi- assets, shows 

coDsirieratioD piovided by ci. . . afford an inducement to 

that the object the company had m *°f^°;tter as the holders 

Mr. Wallace and his executors to continue on the registe 

of tbe siiares. . . e barbies are entitled to 

These inferences as is not an 

special consideration from bbe ^ • transactions of this nature, 

inartiticial document such as IS often found in ^ 

but a highly artificial that A- !''• W«llac6. by bis 

drafisman °P;"l'°holdh.g the’shares within the contemplation 

aUornev. the plaintitf. IS still holding therefore, entitled to a 

of cl. 13 of the agreement and t e J not. however. 

declaralionin thetermsot thepra e. oth.s^ 

think it advisable for the ^ and administrator.” a quest.on 

not raided by the pleadings. 

,hlc,. ».V ..v.r »,i.. .n .h. r..« P»>. «! i« 

We must, therefore, vary ^7®,® ;^b,g to the plaintiff as 

iS tr s 

this appeal. . Messrs Crainie, Lynch and Owen. 

r--"- 

Nichobon. 

17 B. 224. 

[224] APrELL.\TE CIVIL. 

Before Sir Chr.rJes Sarqcnl. Kt., Chief Listicc, and 

Mr. Justice Birdieood. 


DA,II Nukantii Nagabkae and 

AvpeUanU v. GanpatuaO Nilkantii Nagai kar (Or gD.nf 
Defendant), Bespondent. (30ih Sipiembei. .J 

A,cnt Jar SirAw. in 0,e 

ylcf rxx///./1H71). s 4. apili'stosu h S>nt C>UfCtvtscerJ y 

of lai^T, ss. 4 and ij-OuLnanj Hnles-litg.Il of ibi/. 

A suit brought aR.inst a .G.dur in 
DeccHn, of,ho cU«s BucoiQod ,n s. 4 ol .ho 
tiquires a Colkotor’.s oortificale. as provided by s. b of that Act. 

THIS was an appeal from the decision of G. C. Whitworth. Agent for 

Sirdars in the Dcccan at Poona. 

Suit for an account and recovery of income. 

The plaintiU's alleged that they and the dofendant 
Nilkanth Nagaikar, deceased (ponding appeal to the High Gout , 
was a thiid cdassstrrfur. were co-sharers in certain jaghn, sara,Hd-» 

and other properiies situate in the Ahmodnagar District ; that parutioa 
had taken place between the co-sharers, and that they had been sopaiate y 
receiving the income of their respective shaves ; that for ^ho sake of 

convenience the lands had not been actually partitioned, and that tpo 

• Appeal No. 123 of 1889. 
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assistance of a clerk named 

?hat kSerlv M appointed by all the co-sharers ; 

that, latterly, this clerk in collusion with the defendant, who was the 

j 1 • j I under whom the clerk acted 

tor an account. &c. They further stated that the defendant bain« a third 
ckss sm/ar was amenable to the jurisdiction of the Agent for sTrdai in 

Aeanfs'^P^"' therefore filed the suit against him in the 

““'•f’” Bearish.., 

HhotNilkanth Nagarkar. contended (inter alia) 
that as some of the property in dispute was service vatan, [225] the suit 

"xxili one”".' ““““ 

owing to the 

SnSoSAcfr^XIfToMS^^^^ certificate under s. 4 of the 

enslOQs Act; (XXIII of 1871). On fche authority of fcho case of Babaii 

Hari V. Rajaram Bxllal (1) he dismissed the claim. 

The plaintiffs appsaled to the High Oourb. 

Ganesh Bamchandra Kcrloskar (with Purushottam Parashuram 
. for the appellants :-The Collector's certificate is not reqS 

nrdi '"i -^Soot s Court. It is necessary for a suit filed in an 

ordinary evil Court, but the Court of the Agent for Sirdai is no? 

g. AXIX of 1827, and ss. 4 and 6 lay down what ^nifa ohoii 

a'ciJif GSu?A®"n‘ Pensions Act 

hiff fh A maintain a suit without the Collector’s certificate 

but the Agent s Court not being a Court contemplated bv the Act a suit 
filed in bis Court cannot fail for want of the certificate thrAeenf bZ! 

rS” L'* ‘Tt r.' oltotS*. X® 

ror Part'cular purposes. Khusxldas v. Sakharam 

Ramchandra m sho^s that the Court of the Agent was not considered 
1859 ^ ^ourt under s. 284 of the Civil Procedure Code Act VIII of 

aiiR case, we contend that the Agent was wrong in dismissine our 

Pension? property to which the 

prooee led to do! • and the Agent ought at least to have 

proceeled to determine the suit with respect to that property 

down tSfno" S??d p'* f=-The Pensions Act lays 
cerbifif>flfa Court shall entertain a suit without the Collector’s 

dinate between the Court of a Subor- 

th? p!rS?® a ? ^226] Sirdars. The provisions ?f ■ 

determined^! Act apply to all Courts of civil jurisdiction, and what is to be 

of 1827 a?rd is a Civil Court under Eeg 11 

xxrtr xr.. r r„?rx.. 

A...i ■;! .!!7 


(1) 1 B. 75. 


(2) 12B.H.C.R, 212 
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JUDGMENT, 

Sargent, C. J.—Having regard to the general scope and object of 
Ree. XXIX of 18^7, we think that the expression Ordinary Rules 
as used in s. 4 of that enactment means the rules for the time being in force 
determining the jurisdictions of the Judges referred tom that section H). 
Wo cannot hold that the Agent for Sirdars was intended to exercise 
jurisdiction only in such cases of a civil nature as the Civil Courts were 
empowered bv R»g. 11 of 1827 to take cognizance of. The object of the 
Regulation was clearly to invest the Agent with such jurisdiction as would 
for the time being, but for tbe enactment of the Regulation, be vested in 
tbe Civil Courts. If, after tbe passing of the Act, the jurisdiction of the 
Civil Courts were to become in any way modified, the jurisdiction of t^he 
\geut would be similarly modified. Section 4 of Act XXIII of 18/1, 
being now a nart of tbe " Ordinary Rules ” determining the jurisdiction of 
the Civil Courts, is applicable tberefore to tbe Agent's Court, though that 
Court is not a Civil Court in the ordinary acceptation of tbe term. As the 
plaintiff had obtained no certificate from the Collector as regards so much 
of tbe claim as is atfecfcefl by the Act of 1871, tlie Agent has rightly held 

that ie respect of such claim the suit is barred. 

The Agent should, however, have dealt with that part of the claim 
which is not affected bv the Act, and he was wrong, we [227] think, m 
dismissing the whole of the plaintiffs’ claim. We must, therefore, reverse 
his decree and remand the case for a re-hearing. Costs to abide tbe 

result. 

At the hearing of the appeal it was objected for the respondent that 
the defendant being now dead, and the suit being one for damages, does 
not survive against the son. This is a question that must be dealt with 
by tiie Court below when the appeal is reheard. 

Decree reversed and case remanded. 


17 B. 227. 

APPELLATE CIVIL. 

Before Sir Charles SarcfoU, Kt., Chief Justice, and 

Mr. Justice Birdwood. 

Kadappa (Plaintiff) v. Mautanda (Defendant).* 

filth February, 1892.j 

Estoppel—Suit on a document executed bpd^fendant i>i u'hich he wns described as a 
trader—Plea ui suit that he was an agriculturist—Dekkhan Agriculimists' Relief 
Act [XVII of mo). 

The mere fact that the dofoiidant described himself \n the instrumoot. on which 
the suit WAS brought, as a trader, would not of itself estop him from pioadingat 
the trial that he was an agriculturist, and entitled to the protection of the 
Dokkhan Agriculturists* Relief Act (XVII of 1879). There must bo evidence to 
show that by describing himself as a " tr idor ” he ropresontod himself as a trader, 
and intended that that representation should bo acted on by the plainUlI. 

• Civil Roforonco No. 23 of 1891. 

(1) Section 4 of Reg. XXIX of 1927 is as follows :— 

An agent of Government shall bo specially appointed for the purpose of receiving* 
and trying, and deciding all complaints of a civil nature which would under the 
ordinary rules be cognizable by either of tbe Judges of Poona and Ahmednagar against 
any of the persons contemplated in the preceding section. 
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This was a refereoce made by Rao Sabeb R. D. Nagarkar, Subordi¬ 
nate Judge of Islampur in the Satara District, under s. 617 of the Civil 
Procedure Code (Act XIV of 1882). 

The circumstances under which the reference was made were as 
follows :— 

The plaintiff, Kadappa, sued to recover oossesssion of a shop and 
arrears of rent on a rent-note, dated 23rd July. 1889, in which the 
defendant s occupation was mentioned as trade.*’ In the plaint, also, his 
occupation was given as trade.” The defendant, Martand, pleaded that 
be was an agriculturist, and that, therefore, the suit was not maintain¬ 
able without the Conciliator’s certificate under s. 47 of the Dekkban 
Agriculturists Relief Act {XVII of 1879). Ha further stated that he was 
an agriculturist at the time of the execution of the rent-note sued upon, 

[228] and had been so ever since, and he claimed the protection of the 
Act. 

The Subordinate Judge, having regarded to the description of the 
defendant in the rent-note and his contention with respect to his status, 
referred the following questions to the High Court:— 

(I) Whether the admission of a non-agriculturist status in the rent- 

note in question would prevent the defendant from proving the existence 

of a contrary status on the day of its execution bv operating as an 
estoppel ? 

(II) Whether, in the absence of an allegation of a change of status, 
e would be at liberty to prove the existence of the status of an agricul¬ 
turist after the date of its execution ?” 

opinion of the Subordinate Judge on both the points was against 

e defendant, that is, on the first in the affirmative, and on the second 
in the negative. 

There was no appearance for the parties. 

JUDGMENT. 

St*.EGENT, C.J.—The mere fact that the defendant described him¬ 
self in the instrument on which the suit was brought as a trader would 
nob of itself estop him from pleading at the trial that he was an agricul¬ 
turist and entitled to the protection of Act XVII of 1879. There must 
be evidence to show that by describing himself as a “trader” he repre¬ 
sented himself as a trader, and intended that that representation should 
be acted on by the plaintiff. 

Order accordingly. 
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17 B. 228. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Et„ Chief Justice, and 

Mr, Justice Birdwood. 


Kashinath Trimbak Joshi (Applicant) v. Doming Zuran 

^Opponent.)" [Ilth February, 1892] 

Lwiit'^iion—Civil Procedure C^de [Ait XIV of 1882). s. 318 — Purchaser at Court 
sale—Certificate of cOhfirmaUon of sale^Ayplicat on for possnssicn (f purchased 
property ~~DUe ofaccnialof tight to a}ply for posstsstt.n. 

Tbo right of a purcba.«;pr to apply for possession under s. 318 of the Civil 
Procedure Code (Act XiV of 1882* accrues to him when the certificate “ has been 
[229] granted,”—that is to say. when it has been issued to him, and the period 
of hmitation for such an fipplicaiion is to be computed from that day. 

[DiH8,, 30 A. 390 (.39l) = 5 A.L J. 516 = 28 A.W.N. 162; 15 M.C.C.R. 53 (69); Appr., 
32 M. 136 = 19 M.L.J. 224 (226) = 4 M.L.T. 350.] 

This was a reference made by RaoSaheb Ramcbandra V.Patki, Second 
Glass Subordinate Judge of Bassein in the Thana District, under s. 617 
of the Civil Procedure Code (Act XIV of 1882). 

The applicant, Kashinath Trimbak Joshi. purcha'^ed certain 
immoveable property at a Court sale on the 13th February, 1888, and the 
sale to him was confirmed on the IBth April, 1888. On tlie 7th October, 

1890, he applied for a certificate under s. 316 of the Civil Procedure 
Code (Act XIV of 1882), which was granted to him on the 13th February, 

1891, and was issued to him on the same day. He subsequently presented 
an application to obtain possession of the property under s. 318 of the 
Civil Procedure Code. The Subordinaio Judge referred the following 
question for decision :— 

“ Should the period of limitation for the application to recover posses¬ 
sion he counted from the day on which the certificate was actually issued 
to the applicant, or should it bo counted from the date on which the sale 
was confirmed ? ” 

The opinion of the Subordinate Judge was that the period of limitation 
should be counted from the date of the confirmation of the sale. 

There vvas no appearance for the parlies. 

OPINION. 

Sargent, C.J.—The right of a purchaser to apply for possession 
under s. 318 of the Civil Procedure Code accrues to him when the certi¬ 
ficate '* has been granted,’*—that is to say, when it has been issued to him. 
See Mottchand Tarachand v. Naikjihin Gopalji (l). 

Order nccordhighj. 


• Civil Reference No, 22 of 1891. 
(1) P. J. 1886, p. 46. 
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17 B. 230. 

[230] .APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt , Chief Justice, and 

Mr, Justice Birdioood, 


1892 

Per. 25. 


Pi^AMBAR Mancharam {Original-AjjpUCant), Appellant v. 
ISHVAR Jaduram {Original Opponent) Respondent.^ 

[25th February, 1892.] 

J-umd,crton-^irs7iip-^p^ declaration of heirship-Bombay Reonlation 

Act VTTnf iflflQ ^ inv'Sicd with function of District Court under 

f 9 Jurisdiction of such Juage to hear such application, 

jur^dictior? tn h^r ol a District Court under Act VII of 1P89 bas 

Cation Vin ori827(,tr‘®'” application made under s. 2 of Bombay 

£P., 18 B. 748 (749) ; 19 B. 399 (400).] 

! reference made by G. McCorkell, District Judge of 
Th ' s. 6l7 of tho Civil Procedure Code. 

(original applicant), presented 

Lbordi^afe T d in the Court of the 

Motiram Chel ^1 Praymg to be declared the heir of one 

had hern ; 'deceased. Under s. 26 of Act VII of 1889 that Court 

under Act Vn of 1889 

tendo^rf^/]/^^^ Jaduram (original opponent), con- 

Sdltfcn t ‘"‘"i Subordinate Jndae halno 

which CO f tbe application under Regulation VIII of 1827, 

only upon Zilla Courts. 

the annh Judge held that he had no jurisdiction to entertain 

anplication under the (egulabioo, and rejected it. 

heinc d appealed to the District Court, and the District Judge 

High Cmjrt •following question for the decision of the 

the Subordinate Judge authority to hear and determine an 
application made under s, 2 of the Bombay Regulation VIII of 1827 ?” 
iuero vpas no appearance for the parties. 


* Civil Reference No. 2 of 1892. 

1) Clause 2 of s. 2 of Bombay Regulation Vfll of 1827 is as follows :— 
recognisedL admiuistrator is desirous of having his right formally 

of. o?iride1)Wd f ® purpose of rendering it more safe for pers -ns in possession 

tion shall ir.tnr!' * the estate to acknowledge and deal with him. the Judge, on applica- 

who’dispute the rfJh^*^Th '"r^® 1®’*“ Appendix A. inviting all persons 

the date of th« "rli applicant to appear in the Court within one month from 

sufficient nhiflnf *'heir objections, and declaring thit, if no 

applicant ind*Tf Judge will proceed to receive proof of the right of the 

administratorship ’» ^ firant him a certidcate of heirship, executorship, or 

^ ^ of 1689 are as follows :- 

Court ihferior^n^^J Government fuay, by notification in the offi.cial gazette, invest any 

this Aot and m ^ * District Court with the functions of a District Court under 

‘ “fQi t ® cancel or vary anv such notification. 

have concurrent so invited shall, within the local limits of its jurisdiction, 

conferred bvthin^Anf tion wi^ the District Court in the exercise of all the powers 

the Diatriot^Cniiri^ K District Court, and the provisions of this Act relating to 

Court shall apply to such an infotior Court as if lit were a District Court.” 


Appel¬ 

late 

Civil. 


17 B. 230. 
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OPINION. 

Sargent, C. J.—We think that a. 28 of Act VII of 1889 (p 

distinctly applies the provisions of s. 26 and the other sections set out in 
s. 28 to certificates granted under Regulation VIII of 1827 and appli¬ 
cations for such certificates made after the commencement of the Act. 

Order accordingly. 


17 B. 232. 

[232] APPELLATE CIVIL. 

Before Sir Charles Sargeiit, Kt., Chief Justice, and 

Mr. Justice Birdwood. 


Gitabai {Original Defendant), Appelhmt v. Bala.ti Keshav 
SHA blRl NaGARKar [Original Plaintiff), Respondent.'"' 

[2nd March, 1892.] 

Specific performance—Agreement to sell—Reversionary interest, sale of — Purchase-money 
IciS than market value of reversioi — Stat. 31 Vic., c. 4 —Inadequate consideration, 

Thft rule observed in England until the passing of Stat. 31 Vio.,c.4, that 
specific performance o( an agreement to sell a reversionary interest should not be 
decreed where the purchase-money was less than the market value of the reversion. 

Held, not to be the rule in India. 

[190G P.W.R., p. 104.] 

This was a first appeal from the decision of Khan Bahadur L. G. 
Fernandez, First Class Subordinate Judge of Poona. 

Suit for specific performance of an agreement to sell a house. 

The defendant, Gitabai, was tlie aaughter-in-law and heiress of one 
Nana, deceased. On 18bh December, 1885, Nana had agreed to sell 
the house in question to the plaintiff for Rs. 2,000, and then received 
Rs. 25 earnest-money. At the time of the agreement Nana was not 
entitled to the possession of the house. His adoptive mother, Renukabai, 
was in possession and management, and under the will of her deceased 
husband she was entitled to it during his lifetime and after her death it 
was to go to Nana. 

On Renukabai’s death the plaintiff, in accordance with the agreement, 
tendered the rest of the purchase-money to Nana, and asked him to 
execute a conveyance, hut be refused. Nana subsequently died, and 
the plaintiff now sued the defendant, as his representative, to enforce 
the agreement of sale. 

The defendant pleaded that Nana was of weak mind, and had been 
induced by the plaintiff's misrepresentation to enter into the agreement; 
that the agreement was, therefore, invalid, and that the suit was time- 
barred. 


• Appeal No. 47 of 1890. 

(1) Section 28.— Notwithstanding anything in the regulation of the Bombay 
Code No. VIII of 1827, tbo provision of s. 3. s. 6. sub-s. (1), cl. /, and 8S. 8, 
9. 10, 11, 12, 14, 16, 18, 19, 25, 26 and 27 of this Aot with respect to certificates 
under this Act and applications tborofor, and of a. 98 of the Probate and Administra¬ 
tion Act, 1881, with respect to the exhibition of inventories and accounts by executors 
and administrators, so far as they can bo mado applicable, apply, respectively, to certi¬ 
ficates granted under that regulation, and applications mado for cortifioates thereunder, 
after the commencfment of this Act, and to the exhibition of invontories and accounts 
by the holders of such oertificates bo granted. 
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The Subordinate Judge found that the claim was not barred by 
limitation, and allowed it, observing: “ The plaintiff has, no [233] 

doubt, secured a good bargain from Nanaji Dinkar without any risk at 
all to himself y V ^ cannot say that he dealt very fairly with Nana, 
but he IS within his legal rights in trying to enforce the agreement, and, 
as defendant bas failed to establish the ground on which the agreement 
was impeached, the plaintiff is entitled to succeed.” 

The defendant appealed. 


Jardine (Mahadeo Chimnaji Apte), for appellant.—Nana had only a 
reversionary interest in the property. The Court cannot give snecific 
performance of an agreement relating to the sale of such interest. By 
this agreement Nana sold a bouse for Es. 2,000, which, according to the 

opinion of the lower Court, was worth Es. 5,000 or 
Es. 6,000. The consideration is inadequate. The onus lies on the 
plaintiff to show it was sufficient: see White and Tudor’s Leading Cases, 
Voh 1. p. 68 o. Moreover, it is shown that Nana was of weak mind, 
and undue advantage was taken of him. A Court of Equity will not 
giveetiectto such an agreement. Under s. 28 of the Specific Eelief Act 

11 ot 1877) toe plaintiff is not entitled to relief, because the consideration 
tor tbe sale is grossly inadequate. 

Branson (D. S. Garud and N. V. Gokhale), for respondent.—A new 
case IS made here on appeal. Tbe appellant's case in tbe lower Court 

was that frauQ was practised on Nana, but no fraud was proved. The 
consideration is not inadequate. Some witnesses, no doubt, say that the 
ouse IS worth Rs. 6,000, but it is very old, and requires extensive 
repairs. The plaintiff did not induce Nana to make tbe aereement of 
sale. Un the contrary, it was he who was anxious to sell. Fraud cannot 
e presumed, and there is no evidence to prove ic. Tbe agreement is, 
] specific performance (s. 22 of Specific Eelief Act I of 

f * ^ man of weak intellect. The lower Court has 

louDd that he was a man possessed of ordinary capacity. He himself 

could not have resisted a decree for snecific performance, and if so. his 
heirs cannot. 


1892 

March 2, 

Appel¬ 

late 

Civil. 

17 B. 232. 


JUDGMENT. 

Sargent, C. J.—The case was tried below on the statements 

contained m the written statement that tbe plaintiff had practised [234] 

traud on Nana by representing that Nana’s mother had given the 

house away from Nana to her mother. It was also stated that Nana 

was a simpleton. Those defences were held by the lower Court not to be 

supported by the evidence. And no attempt has been made before us to 
impeach that finding. 

fh f it has been sought to impeach the sale on the ground 

Chat, being a sale of a reversionary interest, the Court would nob decree 
apecifac performance, as the purchase-money was less than the market 
value of the reversion. Such, no doubt, was the practice in England until 
the passing of 31 Vic., c. 4, but it cannot, we think, be held to be the 

mention of it is to be found in the Specific Eelief Act. 
and If It bad been intended to give effect to it, we should have expected 

^ ^ Act. It is further to be remembered that the 

peciDc Eelief Act J of 1877, which was passed after the English Act 
a been passed, abolishing the rule, was drawn by a jurist who bad 
aci long experience of tbe practice of the Court of Chancery. 
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The only other question which can be raised on the evidence is, 
whether the price for which the property was sold was so grossly inadequate 
as to be evidence of fraud practised on the vendor. We do not think that 
was the case The property would not probably have been let for more 
than Rs. 250 per annum. That rental capitalized at 16 per cent, subject 
to a deduction of 10 per cent, for repairs would give Rs. 3.400 as the 
value of the property, and it was sold for Rs. 2,000 The defendant having 
failed to establish the defence actually set up, and the only grounds on 
which the case has been argued before us having also failed, we confirm 
the decree of the Court below with costs. 


Decree confirrtted. 


17 B. 235. 

[235] APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Telang. 

JOHAUMAL (Original Plaintiff), Appellant v. Te.tram Jagrup 
(Original Defendant), Respondent.* [7t.h March, 1892,] 

Regisltalion—Partne*ship—Mortgage of land to a firm — Di-isolufion of firm —D vision of 
asstti among partners —LtUeis of one partner to anotlor tiansfining to the latter 
tJie share of the former in the assets of the firm, inchidinq (he mortgages, but not 
vienticning th‘-.m — Ne- e’isilp of registering such h tiers—Kotdence—licgistrnti n Act 
III of I8»7, ss. 17 and 49 —The words documini" and " insirumint^' \n (he 
Registration Act. 

By two mortgage-boods, dated, respectively. ‘25th July, ISHG, and 19th Septem¬ 
ber, 1870, certain lands were mortgaged to a firm of monev londersat Kbadkala, 
carrying on bupines:* under the style of Ganearam and Mayaram. There were 
four pirtnera in tbc firm, vi 2 .. Gangaram, Mayaram, Panji and Svdarain. In 
1874 Oangaram retired from tho firm, and wrote three letters, tho oflect of which 
was to transfer his share in the partnership to Panji and Sadaram. In 1878 the 
shop was clo<^ed, and the partners divided tho assets of the firm. The two 
mortgages fell to the share of Sadaram. Subsequently Sadaram died, and tho 
plaintiff, his son, inherited his property and took possession of tho mortgaged 
lands. These lands wore afterwards attached in execution of a money decree 
against one of the mortgagors (defendant No. 1). The plaintiff objected to the 
attachment, but his obj ction was disallowed, and the property was sold in 
execution and purfliased by defendants Nos. 2 and 3. Tho plaintiff then filed 
this suit to establish his rights under the two mortgage-bonds, Tho defendants 
confended that tho plaintiff had no interest in the moregages, and was not 
entitled to sue. The plaintiff relied (infer alia] in support of his title upon the 
Utters (A, B and C). whereby Gangarara had transferred his share in the assets 
of tho firm to his (the plaintiff’s) father Sadaram. These letters wore objected 
to as inadmissible in evidence, not having been registered. 

Behl, that, independently of tho letters, there was evidence to show that the 
plaintiff’s father Sadaram was a partner in the firm, and that as such partner 
the mortgages in question fell to his sbaro at the final division of assets. The 
position of Sadaram as a partner being once established, bis right to tho pro¬ 
perty Mlowed by operation of law, and no other proof of title was required- 

Per J.^KDINE, J —“To lay down that tho throe letters in question, which 
deal generally with the assets moveable and immoveable, without specifying 
any particular mortgage or other interest in real prop^'rty. rrquiro registration, 
would, I incline to think, in the present state of the authorities, go too far. It 
may be argued that such letters aro not ‘ instruments of gift of iiumoveablo 
property but rather disposals of a share in a partnership of which the business 
is money-lending, and the mortgage securities merely incidental thereto.'* 


Second Appeal No. 138 of 1891. 
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17 Bom. 237 


“Although a partner’s share does not include anv 
partoe'shin is e?^^^ Partnership property, still where the 

fnterest such sh.re does include an 

creltf or ^nd iherefoce every instrument operating to 

ransfer a right to such share requires to be rec^istered under our 
Rspstration Act (IH of 1877). It is true that the authoririe^^^referred to annlv 
in terms only to immoveable property owned by a partnership. But I am^o^n 
he whole, disposed to hold that the principle cf those authoritie^ applies to cases 

bt rLVtTr"?^‘" P-prietors^bip but only 

disposed to hold^fhit t'h l whole I should, if necessary, have been 

aisposed to hold that the letters in question not being registered were riphtlv 

rTn 1 r of h: ?ha“re inadmissible in evileJcl'tTpmvrXe^lVt 

ranster of the share of Gangaram in the partnership of Sadaram. 

to'^row^S;. T Registration Act seems 

interchangeab?y.^^"‘^‘'‘'“^® “ dnoument and “ instrument” 

poo™‘“:“pTNi '?07 :ri8ir'°" "■ 

stvletf^rT monej-lenders carried on business at Khadkala under the 

Sm The partners in the firm were Ganga- 

lam, Mayaram, Panji and Sadaram (plaintiff's father). ^ 

K ^^'^^hmao and Ramji bin Lakshman, and on 

iieiyth September, 1870. cerbaia other land (Survey Nos 34 37 and 110) 

rntrnSl‘°f"/‘'“ Lakshm-an.°"TPe morligeei 

but thev Ir “he two partners, Gangaram and Mayaram. 

Dut they took the mortgages on behalf of the firm. 

naf!vi“ni^®'^^- ^>^0“ the partnership, and went to his 

0) bv nosr '^hree letters (Exs. A, B and 

D.V post to Sadaram, his former partner and the father of the plaintiff. 

Tnese letters were to the following effect :— 
share become a Sanyasi J have a shop at Khadkala. My 

share therein .s worth Bs. 6,500. You should make a settlement of my 

ahe creditors. Remission to the extent of Rs. 3 000 

transfe ^ debtors. You should get the lands and houses 

an^Panfi Droperty should be divided between you 

and Mayaram subsequently retired also from the firm, and Sadaram 

ana i'anji remained the sole surviving partners. 

r.rnni,?i ®hop was closed. A division was made of the partnership 

Kam “Ortgages of 1866 and 1870 fell to the share of 

oaaaiam, the plaintiff s father. 

Sadaram's death his son. the plaintiff, inherited his property, and 
COOK possession of the mortgaged lands. 

Subsequently these lauds were attached in execution of a money 
decree against the mortgagor, Ramji bin Laksbman (defendant No. 1). 

ihe plaintiff objected to the attachment, but his objection was disallowed, 
and 3 purchased at the Court-sale by defendants Nos. 2 

nof li^kf ‘‘hen filed this suit for a declaration that the lands were 

?hpf if It e’^euution of the money decree, or 

that. If they were so liable, the defeodants Nos. 2 and 3 (che auction- 

nl.i entitled to possession without satisfying the 

pa nciH 8 mortgage hen under the two mortgage bonds of 1866 and 1870, 

respectively. 
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The defendants pleaded {inlet alici) that the plaintiff had no intere^st 
in the mortgages in question, and could not, therefore, sue. 

The plaintiff relied on the above-mentioned letters (Exs. A, B and C) 
in support of his title. ^ 

The defendants objected to the admissibility of the letters, on the 
ground that they were neither stamped nor registered. 

The Subordinate Judge overruled this objection, admitted the letters 
in evidence, and passed a decree in plaintiB’s favour. 

On appeal the District Judge was of opinion that the letters in 
question were inadmissible for want of stamp and registration, and as 
they were the only proof of plaintiff’s title, he held that the suit must 
fail. He, th^^refo'e, reversed the decree of the Subordinate Judge, and 
rejected the plaintiff’s claim. 

Against this decision the plaintiff appealed to the High Court. 

M. B. Chaubal, for appellant.—The letters are admissible in evi¬ 
dence. They are not instruments creating any right, or [238] interest 
in immoveable property within the meaning of the Registration Act (III 
of 1877). They do not come within the definition of instrument ; see 
Wharton's Law Lexicon. Such informal documents do not need registra¬ 
tion. There is no provision in the Act making registration of such letters 
compulsory. Beievs to Wainan Rfi7)ichavdra v. Dhondtba (1) \ Oo Noinig 
V. Mo 2 mQ Iltoon Oo (2) ; Kednr Nath Dull v. Sham Lai Khcitry (3). 
Even if they required registration to prove the transfer of one partner’s 
share to another, thev would be still admissible to show that the plaintiff's 
father was a partner in this firm. It is found by both the Courts below 
that the two mortgage bonds under which w’e held the property in dispute 
were passed to the firm, and were treated as part of the firm’s assets, and 
that thev eventually fell to the share of our father. Upon these facts wo 
are entitled to a decree. 

B. N. Bhajekar, for respondent.—The letters are inadmissible for want 
of registration and stamp. The words “ I have given the ownership to 
you” show that tho whole interest of one partner in t!ie partnership property 
was transferred to another partner. And as part of the partnership property 
admittedly consisted of these lands mortgaged to the firm, these letters 
must be held to convey or transfer an interest in immoveable property. 
They therefore require registration. We do not admit that the mortgage- 
bonds were passed to the firm. They are passed to the individuals Ganga- 
ram and Mayaram personally and not on behalf of the firm. 

JUDGMENT. 

Jardine, J.— Mr. Chaubal argued several points on behalf of the 
appellant-plaintiff. But as no issues were raised below about estoppel and 
adverse possession, and as the claim was not based on adverse possession, 
we refrain from dealing with these matters in second appeal. 

The plaintiff claims the lands in suit under two mortgage-deeds 
executed by tho owners in 1866 and 1870 respectively. His case was that 
these mortgages were in favour of a money-lending firm ; that several 
changes of partners occurrei, on whioii occasions these niortgftgea wore 
treated as partnership property : that [239] the plaintiff’s father. Sadaram, 
was admitted as a partner as evidenced by three letters dated 1874. A, B 
and C : that some time after this, Panji and Sadaram remained the only 
partners, and that, on a division between them, these two mortgages were 

(1) 4 B. 126, (2) 13 0. 322. (3) 11 B L.R. 405. 
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assigned to the share of Sadaram, and that by means of partitions after 
Sadaram’s death they became the sole property of the plaintiff, who claims 
as mortgagee in possession. 

The lands were attached by the first defendant in execution of decrees 
against one of the mortgagors, and the plaintiff did not succeed in raising 
the attachment. 

Among other pleas the defendants in both Courts below averred that 
the mortgages were not genuine and were not passed for consideration ; 
but these questions were decided against them at the trial and have nob 
been raised here. 

The Subordinate Judge was evidently of opinion, as shown by his 
recital of the evidence of fact, that the rights over the croperby acquired 
by the mortgagees were for the purpose of the partnership business. It 
would appear that upon this part of the judgment an issue was raised in 
the District Court, whether the plaintiff was entitled to sue alone. The 
District Judge found this issue in the affirmative. It has been faintly 
argued in the present appeal that the facts do nob show that the mort¬ 
gages were partnership property. It may be that, if we were at liberty to 
go into all the facts, the point would require consideration [see Lindley on 
Partnership, Book III, chap. 1, s. 2, and Cunningham and Shepherd’s 
Indian Contract Act under s. 253J, but we do nob think this arises in 
second appeal. It must also be taken as a fact found below that the 
plaintiff is the only remaining partner. 

With reference to the question whether the letters transferring the 
property required registration, I may here state my opinion that the 
mortgage transactions about the immoveable property in suit were ancil¬ 
lary to the trade of money-lending— Steward v. Blackeioay (i). The 
Subordinate Judge held that the letters A, B and C wei'e admissible in 
evidence, but the District Judge has [240] held them inadmissible 
under the Registration Law, Act VIII of 1871, s. 17. Act XVIll of 1869, 
soh. I, art. 13, he also observes, required that they should be stamp¬ 
ed. Bub under s. 34 of the present Stamp Law, Act I of 1879, this 
oniission to sbarao is immaterial, the documents having been admitted in 
evidence by the Subordinate Judge— Garpadapay, Naro (2) ; Punchanund 
Dass Ghowdhry v. Taramoni Ckowdhrain (3) ; Ramasamiy, Ramasami (4). 

We have next to consider whether the documents are such as required 
registration under s. 17 of Act VIII of 1871, It is contended for the 
respondents that these documents constitute an instrument of gift of 
immoveable property, as was evidently held by the District Judge. The 
appellant’s pleader refers us to the doubts expressed by Westropp, C. J., 
in delivering the judgment of the Full Bench in Wanian v. Dhondiba (5) 
as to the extent of the meaning of the word instruments in the section we 
have to construe. This point had been argued, and the definition of ins¬ 
trument in Wharton’s Law Lexicon as a ** formal legal writing ” quoted; 
and the judgment notices that no provision appears to have been made 
for registering a contract lying in letters, similar to the provisions in the 
Stamp Acts with reference to an agraemenb lying in letters or those in the 
Registry Acts of Parliament where the conveyance or security is contained 
in niore writings than one. I concur with my brother Telang, however, 
in distinguishing the present case on the ground that the letters A, B and 
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(6) 4 B. 126 (139). 
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1892 C are rather reoetitioos of each other than a series in which each is re- 
March 7. quired to helo the others in order to soell out the disposition which the 

retiring partner meant to m'-ike of his imrmveable property, being assets 
Appel- of the firm. Oo Noung v. Moung Fltoon Oo (l), which follows Kedar Nath 
LATE Dutt V. Sham Lall Khettnj (2), was also cited to us. It was contenled 
OlVIL. for the app'diant that the three letters were admissible at any rate to show 

- how the mort:?agee’s rights, being partnership property, came to the 

17 B. 235. appellant's share. I will consider this point later. 

[241J The cases cited to us on the question of registration, and 
mentioned above, do not help much on the construction of s. 17 of the 
A(!t; and I have not found any reported Indian case in point. The 
Meuglas Tea Estate case{3), where the question was whether the document 
was a transfer of a lease or a conveyance of a share of a par^inership, is 
really an interpretation of arts. 21 and GO of the Stamp Act I of 1879, 
and leaves unnoticed the equitable doctrine discussed in the English 
cases to which in these judgments we re^’er, although not one of them 
has been cited in the arguments. The doctrine is stated in Lin iley on 
Partnership, (5th lild.J. p. 343, in the following terms:—“From the 
principle that a share of a partner is nothing more than his proportion of 
the partnership assets after they havo been turned into money and applied 
in liquifiation of the partnership debts it necessarily follows that, in 
equity, a share in a partnership, whether its property consists of land or 
not, must, as between the reai and personal reuresentatives of a deceased 
partner, he deemed to be personal and not reai estate, unless indeed such 
conversion is inconsistent with the agreement between the parties.” At 
p. 347 the learned author states: It follows, however, from this 
doctrine, that probate duty and legacy duty ai’e payable in respect 
of the share of a deceased partner in partnership real estate : and a 

partner’s share in such estate is clearly within the Charitable Uses Act— 
9 Geo. 11, 0 . 36.” 

As to the application of the doctrine to cases on the statutes relating to 
Probate and Legacy Dinies this statement is supported by Attornrg-General 
\\ Brnnning U), Forbes v. Slevettilj), AttorneihGencral v. Hubbtick {6). 
Thus the sliare in partnership is made liable for probate duty, following 
the rule laid down in Darby v. Darby (7) that “ if partners purclmsa 
land merely for tne purpose of tboir trade, and pay for it out of the 
partnership property, that transaction makes the propertv personalty 
and effects a conversion ous and out;” or, as remarked by Bowen, L J., 
[242] in Attorney-General v. Ilubbnck ( 6 ), this doctrine of conversion 
necessarily affects partnerships: uartnership property is that which is 
hold by the partners for the purpose of the partnership, of carrying on the 
advenbuie of the partnership ; and must be treafod in the end as subject 
to a trust for sale, and tlioreforo it is personal property. 

There is another cbiss of oas«s interpreting tho Statute of ^lortmain, 
9 Geo. II, c. 3G. In Myers v. Pcngall (8), share in a joint stock .B tnk, 
the assets of which comprised land and mortgages, was hell not to be 
wibhm the Stature: and Lord St Leonards propose 1 the following test, 
which. Id 13 submitted in Gierke and Humplirv’s Sales of Lind, p. 12, 
seems to bo equally applicable to the Statute of Frau is Tho true way 
to test lb would bo to assume that there is real estate of tho company 


(11 13 C. 3 ?. 2 . (g) n R.L R. 405. 

(4) 8 H.fj. C^isoq. 213. (5) L. R 10 Kq. 178. 

(6) 10 Q B.D 488 and in Appeal 13 Q.B.D. 275 (289) 
(8; 2 D.M. & G. 690. 


(3) 12 C. 883. 

(7) 3 Drew. 496. 
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vested in the proper persons under the provisions of the partnership deed. 
Could any of the partners enter upon the lands, or claim any portion of 
the real estate for his private purposes? They would have no li^^hc to 
step upon the land : their whole inteiest in the property of tlie company 
is with reference to the shares bought, which represent their proportions 
of the profits. He goes on to say : In short, a member has no higher 

interest in the real estate of the company than that of an ordinary partner 
seeking bis share of the profits out of whatever property those profits might 
be found to have resulted.” This case is followed in EnUtisilc v. Davis (1), 
where Sir W. Page-Wood, V.C., held that shares in land companies w’ere 
not an interest in^land within the Statute 9 Geo. IT. c. 36. The Vice- 
Chancellor said : " Since the decision in Myers v. Pengall, the test is not 
whether the holders of the shares can in some sense be said to be interested 
in land, but whether the share is such a share as, under any ordinary 
state of circumstances, can result to him in the shape of land.' In other 
words, is the right of a shareholder m^irely a right to call for bis share of the 
^’ofits. and not for a specific part of the land itself ; ” In Attree v. Hawe (2), 
Hall, V.C., held the debenture stock of a railway company to be within 
the Statute : but this decision was reversed on appeal, wherein [243] the 
judgment James, L.J., states the policy of the Act and uses the following 
language^ as to the decision :—“ It has been held that a share or interest 
in a trading partnership or business, incorporated or unincorporated, is not 
within the prohibition, although it may have, as indeed almost every 
business has, some interest in land with which or on which it is carried on, 
or although ih may have among its assets any amount.” Bub then in the 
year 1880, in Ashworth v.Munn (3), the same learned Judge qualifies this 
language as too general; and the latter case interprets Myers v. Perigali so as 
0 restrict its effect to shares in companies, corporate or unincorporated, 
which companies have a perpetual or continuing existence, notwithsfatid- 
ing the changes in the persons who constitute the partnership, and which 
shares can be realized not only by winding up the whole concern, but by 
selling them in the market. Ordinary partnerships are thus excepted from 
^bout charitable gifts laid down in Myers v. Perigali. In Ashivorthw, 
Munn, the Lords Justices followed the decision of Lord Chancellor Cairns 
in Brook v. Badley (4), a case of 1868, where it was held that a legacy 
payable out of personalty and of the proceeds of the sale of real estate is 
an interest in land within the Statute of Mortmain, and cannot, whilst it 
^noains unpaid, be bequeathed by the legatee for charitable purposes. Lord 
Cairns said : ” The case, as I have described it, seems to me to be exactly 

within the 3rd section of the Mortmain Act (9 Geo. II, e. 36) which 
enacts that all gifts, grants, conveyances, appointments, assurances, trans¬ 
fers and settlements whatsoever of any lands, tenements or other 
hereditaments, or of any estate or interest therein, to any charitable use 
void.” I cause here to notice the different language of the clause of 
e Registration Act we have to interpret— Instruments of gifts of immove- 
3- 0 property, which are among the documents required by s. 17 to be 
registered, and which s. 48 makes inadmissible “ as evidence of 
transaction affecting such property,” ” unless it has been registered 
^cordance with the provisions of this Act” (VIII of 1871). In 
s worth V. Munn a testator, who was a partner in a mercantile firm, 
gave the proceeds of the sale of his share of certain real estate which was 


(1) L. R. 4 Eq. 272. 
(3) 15 Oh. D. 36S. 


(2) 9 Ch, D. 337. 

(4) L. B. 3 Cb. 672. 
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1892 [244] held as partnership property to charitable uses. Vice-Chancellor 

March 7. Malins held chat although the real estate must as between the real and 

- personal representatives be treated as personal property, yet it was quite 

AppeL- 3^ different question whether the proceeds could be applied to charitable 

LATE purposes, and he decided “ that any property derived from the sale of 

Civil freehold estate is within the Statute of Mortmain, and cannot be applied 

- for the benefit of the charities mentioned in the will.*’ The Lords Justices 

17 B. 235, appeal affirmed the decision. The reasons given require close attention. 

Lord Justice James says at p, 367 of the Report: With some ffuctua- 
tioD of opinion during the time of the argument, it appears to me at last 
that we must arrive at the conclusion that the case is hit by the words 
of the Statute commonly called the Statute of Mortmain. ’ Then after dis¬ 
cussing Mijcr^ v. Periqall he lays stress on the words any charge or 
incumbrance.” “Those very words are in the Statute, and were pud in 
for the purpose of preventing possible evasions, some instances of which I 
attempted to give in the judgment in Attree v, Hawe." Then ho supposes 
a case where the partner has a right in property which ‘ in one sense is 
pure personalty, because it is personalty as between the real and personal 
estate, still it is exactly that which comes within the very words of the 
Statute.” Lord Justice Brett could noc hub marvel at the great length to 
which tdie construction of this Mortmain Act has been carried. ‘ lb seems 
to me,” he says, “ to have been carried much further than the reason of its 
enactment suggested or aiithori/.ed ; but the construction has been carried 
to this great length by authorities which are binding upon us and which 
we have no right to dispute.” He felt bound to follow Brook v. Badley. 
He held that the exceptional cases on corporations did nob apply, and- 
ended as follows on the case before him :—“ It comes within the proposi¬ 
tion laid down bv the cases, that whore it mav be necessary to deal with 
the land in order to effectuate t!ie devise in favour of the charity, the gift 
is void. Tlierefore it seems to me that the case of an ordinary partnership 
is not within the exceptional rules, hub within the original rules, and 
therefore this decision is correct.” Tho judcmenb of L^rd Justice Cotton 
seems to me founded on considerations closer to those which arise on the 
words we are to [245] interpret. Tlie question, he says, isnotwliafc tho 
charity can take under this will, but what was tho interest of the testator 
in the property which ho attempted to devise to tho charity. What the 
Act points at is the devise of land—that is, it prevents testators giving 
by their wills that wliich in them is land, or an interest in land, and what 
we have bo consider really is, whether or no the interest o( the testator 
was land or “ any estate or interest in land, or any charge or incumbrance 
tliereon.” Then the Lord Justice dealing with the matter first without 
reference to any of the cases on the point considers whether there was or was 
not an interest for charge on land. “ If a charge, then it was an interest.” 
At p. 37L continuing tho argument, ho says : “ At all events it is the right 
of tlie surviving partner, if ho desires it,to say there shall he a sale, and, there¬ 
fore, I say that the testator could not got his interest in this partnership or 
in this land, except either by special arrangement or by sale. Then when 
there was a sale, ho would have a right to the proceeds of tho sale of the 
land, and to have tliab paid to him, and until bhoro was a sale he would 
have a claim against the land ; and as against also tho other assets of the 
partnership, whether you call it lien or charge, or anything else, to secure 
to him what was ultimately coming to him. It is, in my opinion, indo" 
pendently of any decision, an intorosb in land, and wo cannot but say that 
a gift of his interest in the partnership property, being land, is a gift of an 
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interest in land within the 3rd section of the Statute of Mortmain.” Then 

he relies on Brook y. Badley as authority applicable to partnership 
property as well as to other property. 

It appears to me that the decisions on the Statute of Mortmain 

proceed generally on the words of the Statute and on the mischief at 

which It stiikes : and as the Statute being held to be remedial is liberally 

and beneficially interpreted so as to suppress the mischief and advance 

the remedy—v. Alexander (1)—we must be cautious in using these 

decisions as guides to the construction of a Registration Act which is to 
be more sfcnctly coustrued. 

There IS another class of decisions which are usually cited in 

aio cases, I mean those [246] 
about equitable freeholds qualifying for the electoral franchise, I 

pass over Baxter v. Broicn (2), which is discussed in Watson v. Spratlen (3) 

(a case on the Statute of Frauds.) and referred to in Watson v. Black (4) 

as a case that has been sometimes doubted and sometimes distinguished.’ 

Watson V Black fol ows Bennett v. Blain (5), which dealt with shares in 

a coiporation. In Watson v. Black the associated, but in no way incor- 

porated, pai-tners had vested the freeholds in their trustees free from anv 

equitable interest in the individual members in the land itself and these 

partners had an interest in the profits only. It was therefore held by 

SiresM’ iS' ^ "O equitable 

interest in the freeholds. In the case before us there is no such vesting, 

and perhaps IFarsoii v. Black may be used as tending to show that the 

lefcteis purported to convey an interest in immoveable property 

I have found no case in point decided on the English or Irish Registry 

Acts, ana will now turn to those which interpret the Statute of Frauds, 

ch, as Its author Lord Nottingham remarks in Ash v. Abda (G) 

restrains the common law, and ought therefore itself to be restrained bv 

exposition The words in s. 4 are ‘any contract or sale of lands, tenements 

01 hereditaments,, or any interest in or concerning them.” Watson v. 

hpratley (3) is authority that shares in a mine worked on the cost book 

principle do not constitute an interest in land within the section, in the 

j shareholders take a direct interest in the 

treebold. The partnership was treated as similar to an incorporated Joint 
Dcock oompany. See Sugden on Vendors and Purchasers (14th Ed ) 127 

Smith (8) the nartiie’rshin 
assets included leaseholds. Kekewich, J., held that the agreement for the 

aissolution of the partnership came within s. 4, on the ground that 

tne party sought to be charged must part with and assign to others 

an interest m land. He thus distinguished the agreement in [2471 question 

rom an agmement to form a partnership which may be by parol— 

Forster V. Rale (9) ; Dale v. Haiwiffon(10)—even when the partnershin 

was to deal with land. The Lords Justices upheld the decision. Lord 

Justice Cotton notes that there was no argument on the point whether 

with u present advised, I agree 

With Mr. Justice Kekewich that the agreement is within the 4th section 

onini^l ^ tpemorandum in writing is necessary.” No reasons for their 
Opinion are given by the Lords Justices. 


(1) 8 H. L. a, 628, 646, 656. 

(3) 10 Exch 222. 

( 6 ) 15 C. B. (N. S.). 518 = 33 L, j. 

(7) Batty ’3 Irish R. 608. 

(9) 3 Ves. 696 = 5 Ves. 308. 


(0. P.) 63 


(2^ 7 M. & G. 198. 

(4) L. R. 16 Q. B. D. 278. 
( 6 ) 3 Swan 664. 

( 8 ) L. R. 43 Ch. D. 203. 
(10) 5 Hare 369, 
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lb may be that the tendency of decisions in England is to bring 
partnership agreements conveying interests in land among other assets 
within 3 . 4 oi the Statute of Frauds, as has been done under the 
Statute of Mortmain. But the auc-hovities do not anpear to me sufliciently 
numerous and clear to make it easy to apply them to the Registration Act 
of India (III of 1877). The case of Forster v. Hale(i) decided by Lord 
Chancellor Rosslyn has not been overruled. There one of four partners 
in a bank took with three strangers a lease of a colliery as tenants-in- 
common. The Lord Chancellor said, p. 309 : The question of part¬ 

nership must bo tried as a fact, and as if there was an issue upon 
it. If bv facts and circumstances it is established as a fact that these 
persons were partners in the colliery in which laud was necessary to 
carry on the trade, the lease goes as an incident. Tl:e partnership 
being established by evidence upon which a parmership may be found, 
the premises necessary tor the purposes of that partnership are by 
operation of law held for the purposes of that partnership.” This 
was in answer to the objection that a signed wiiting was required 
by the Statute of Frauds. Vico Cbancelior Wigramin Dafe v. 
carried the doctrine further, as pointed out in Linuley on Partnership 
and m Story on Contracts (5th Ed.), s. 83, note, going according to 
Sir N. Lindley a long way towards repealing the Statute of Frauds. 

In detei mining whether transfers of shares of partnerships, which 
hold, among other assets, interest in immoveable property, require 
registration, a Court must be influenced by the policy of [248] the Act 
as gathered from its language and provisions and those of the earlier 
legislation. Bub on this part of the subject there has been no argument, 
the provision in s. 17. which excepts shares of Joint Sto(dv Com¬ 
panies from els. 2 and 3, not having even boon noticed. To luv down 
that the three letters in question, which deal generally with the assets, 
moveable and immoveable, without specifying anv particular mortgage or 
other interest in real property, require registration, would. I incline to 
think, in the present state of Iho authorities, go too far. I am appre¬ 
hensive of the inconvenience which such a decision would cause to 
traders, especially to the money-lenders, who all over the country form 
firms and advance money on land. It may he argued, as in The 
Menghis Tea Estate case, that things ought to ho called by their right 
names : and that such letters are nob “ instruments of gift of immove- 
nhle property,” bub rather disposals of a share in a partnership of wdiioh 
the imsii ess is money-lending and the mortgage securities merely inci¬ 
dental thereto. 


For another reason, based, however, on somewhat the same con¬ 
sideration, I am of opinion that wo should reverse the District Judge's 
decree. T agree with my learned brother, whose judgment I have had 
the advantage of perusing, tliat tlie plaintiff was entitled to give p.avol 
evidence that the two mortgages in question were the property of 
the partnership, and that he is now tlio sedo remaining partner — Forster 
V. Hale. We may further find tliat tlio plaintiff has proved those facts. 


T concur as to the nature of the relief to ho tlecr'^cd, by giving tho 
plaintiff a declaration. We must now reverse tho decroos of the lower 
Courts and pass a new decroo Tlio rospoiulonts to pay the plaintiff's 
costs of tlio suit and both appeals. 


(1) 3 Yes. G06 = 6Vcs. 808. 
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fV, fi*’sMuestion argued ou this appeal was whether 

0 Exs marked A, B, and 0 are or are not admissible in evidence, 
they not having been registered. Tne deoisioo of that question raises 
several subordinate questions. The documents referred to are, in form 
et.eis, as stated by the District Judge, addressed to Sadaram, the father of 
the plaiDtiff, by one Gangaram alms Godidas. who was one oi the original 

^fider which the plaintiff claims. For the 
L219J aopellant, the idamDiff, it was argued, that the mortgages were made 

to the farms of which Gangaram was a member, while the vakil for the 

respondents has contended that the mortgages must be oaken to have been 

made, not to any firm, but to the individuals Gangaram and Mayaram and 

fhe Lrm“1 ‘'^%-°“:gage.deed.s. Looking, however, at the fact that 

of KfaX?“- ‘'Gangaram aneXan^ “aTrS 

of Khadkala that the full names of Gangaram and Mavaram and 

GanoarlXaidf Gangaram and Mayaram and 

^an^aiam and Panji are found to have been actually the names of the 

teXd 7'" difficult to hold that the construction con- 

evidentirw“ ^’espondents is correct. That construction, 

evidently, was not the one adopted by the Subordinate Judge ■ and there 

18 nothing in the judgment of the District Judge to show that he dissented 

PuiSL*’ w“ Subordinate Judge’s opinion, but rather the contrary. 

the ffiL beTnJ the more readily adopt the aopeilanfs argument about 

so treated hv t7e r the mortgages, as they were 

tXabi^h themselves in their subsequent transactions 

behalf of of which no dispute whatever has been raised on 

Judge the m hy which, as pointed out by the Subordinate 

among the T included in the successive divisions 

Pai-tnorshin by virtue of those 

Parifclfl) immoveable property— SjsaWin!/ v. 

is wLther the hAnd the Question 

shX mnT 1 fGangaram, as one of the members of that parlner- 
or immoveable property, 

properly r25nl in fact, deal with such an interest, he the same 

i^s not ann?renl'“ t P°i°t there 

^PP®''^®“tly much room for doubt. For although the letters are as 

made altogether in inartificial language, the references 

direction^h ®® property amount to no more than a 

pla'Sl GH ' 7“^ ‘o the names of 

crLte 1 themselves 

tion of tee w7 7 Prouerty. Nor is it apparently the inten- 

from thetra77r® to create any such interest—except in so far as it results 

princimr7ni7“7°77® X-®*® the pirtnership, which doubtless is the 
obscurefv w 7'"' the letters. Although there are certain rather 

b6teT ;w 7®® them, their effect taken altogether I find to 

to cert»teT ^^“Saram transferred his share in the partnership, subject 
^ certain directions given, to Sadaram and Panji; and in order to carry out 


(1) 9 Beav. 450. 


(2) 1 B. 26 
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the transfer fully, so that his name might no longer be used in any 
way in any of the transactions of the firm, he directed that all the property, 
including immoveables, standing in his name should by the aid of the 
power of attorney already executed by him be transferred into the name 


of Sadaram. 

The question therefore is neatly raided in this case—whether a share 
in a partnership which possesses a mortgage of immoveable property among 
its assets includes an interest in immoveable property within the meaning 
of the Registration Acts. The question does not aj./pear to have been decid¬ 
ed in anv of the Indian Courts. The case of Oo Nowuf v. Moiunj Htoon 
Go il), which was the only authority cited to us in the arguments on this 
part of the case, related to a letter evidencing an equitable mortgage, 
and was decided on the authority of the familiar case oi Kedar yath Duti 
V. Sham Lail Khettrij (2) before Sir R. Couch. That case, however, has no 
application on the present point. The case of In re The Kondoli Tea Co. (3) 
was apparently a case of part-owners, not partners, and there all the owners 
jointly conveyed the immoveable property in question. The point there 
also was thus very different from the one we have here to deal with. The 


[251] earlier case of The Mentfias Ten Estate[A) is also not in point. That, 
like the case of the Kondoli Tea Co., arose on the Stamp Act, and the only 
question there was whether the document of conveyance was a transfer 
of certain leases only, or whether it was a transfer of the whole of one 
partner’s share in the partnership to which the leases belonged. The cases, 
thus being inapplicable, we must deal with the question on general 
principles as one of first impression. 

Now, it is doubtless thoroughly well established that, in the language 
of Lord Justice Lindloy, ” what is meant by the share of a partner is his 
proportion of the partnership assets after thov have been all realized and 
converted into money, and all tlie debts and liabilities have been paid and 
discharged. This it is, and this only, which on the death of a partner 
passes to his representatives or to a legatee of his share; which under the old 
law was considered as bona notabilia\ which on his bankruptcy passes to 
his trustee ; and which the Sheriff can dispose of under a fi. fa. issued at 
the suit of a separate creditor (5).” And in Forbes v. Sieven (6), 
Sir W. James, then Vice-Chancellor, said : " It has long been the settled law 
of this Court, that real estate bought or acquired by a partnership for part¬ 
nership purposes (in the absence of some co ntrolling agreement or direction 
to the contrary) is, as between the partners and as between the real and 
personal representatives of a partner deceased, personal property, and 
devolves and is distributable and applicable as personal estate and as legal 
assets.” And the learned Judge then went on to refer to Darby v. Darby (7) 
and Myers v. Pcrigall (8) as illustrating tho doctrine so stated by him. 

At first sight, this doctrine seems to load logically to the conclusion, 
that a document effecting the transfer of a partner’s share, whicii is thus a 
mere transfer of personalty, cannot be compulsorily registrable under the 
provisions of our Registration Act. It seems to me, however, that such a 
conclusion would nob be quite correct. In the first place, Sir W. James only 
speaks of the equitable conversion “ as between the partners and as bctivecn 

[252] the real and personal representatives of the partyicr deceased'^ and 
Lindley, L J., in another passage of his work (p. 347) says that tho 


(1>13C. 322. (2) 11 B.L. R. 405. (3) 13 0.43. 

(4) 12 C. 383. (5) Lindloy on Partnership (5th Ed.), 339. 

(6) L. R. IQ Eq. 178. (7) 3 Drew. 495. (8) 2 D. M. Q. 599, 
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doctrine merely amounts to this, that on the death of a partner, his 
share m the partnership property is to he treated as money, not as land.” 
This obviously wouW not affect matters either during the lifetime of a 
partner Bindley L.J. says in so many words that it has no practical 

Ih ^Sa.mst parties strangers to the partner- 

^ ° ®' 3 uity, has long been treated as part of the mort- 

faHv held from 

early times that in all mortgages the money must go to the executor 

bXn rnS^*°''’ ‘>^0 mortgagee.” This rule has 

en?rv henorS®'° bv virtue of such 

entn, become part of the mortgagee’s real estate. 

ibe rulein lodia.has also been the same as in England. Yet it 
words of ^thTTr"*^®? an assignment of a mortgage does not. in the 

transfer oparate to create, assign or 

transfer an interest in immoveable property. The contrarv has in^fact 

vZdev7 Eaia ^bis Gourt-(See, inter aUa, 

Pandurang v. Adarji 

Woie u^tni' K necessary in dealing with che question 

Paitnershin .^be Proposition above set out from Lindley on 

severaTnaXeX the nature of the rights which the 

Sral nrATni A® partnership property. Now. the 

N T inriu A be expressed in the language of Sir 

that effeot^klTfb absence of a special agreement to 

thfwK’nf ordinary partnership are interested in 

hatT nXl property.” And when it is remembered 

buf is n I IS not a distinct pmona in the eve of the law, 

but IS only a [233] compendious mode of describing the group of indi- 
vidual partners. U seems to follow that any right orintereft in immove- 

indLXsA^^'i'^^’''^ I® by the firm must be divided among the 

eaffi vl f fractional interests must make up the aggre- 

Where th«V°A® Accordingly in Farquhar v. Hadden (7), 

rfXhe^^AXAY ^b'® surviving partner ” all my share 
W T premises in which my business is carried on,” Sir 

testatn^^h °®'rry “the interest which the 

sSiect f Ap P.roPcrty at his death, namely, a right to a moiety 

thfi r.a I- s application of the assets of the partnership in payment of 
he partnership debts.” And Sir G. Mallish added; " It is 'said that 

subsAnH^l description. I do not see that there is in it any 

S pafXent anintere,,t in the property subject to 

havn*^ 7T ^ ^ debts, such an interest as a creditor of his might 
aTfhtf“ 'u execution (8); that was the interest which he had, 

Munn i^i bis partner.” Again in Ashiuorth v. 

of anmo nU ^ case of a fcastamentary disposition in favour 

ile concern, fcbe Lord 

- 03, affcar digfciQ gaishing between the case of corporations or 

(1) Page 348^ ’ 

(e! 3 Ll.fdh. 1. ^ 

<!Utedi®iK°|;sf ’hif goldt 

(9) 15 Oh. D. 363 (369-70). 
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1892 quasi-corporations and private partnerships (1), observed : " Now it appears 
MA2CH 7. to me that in a private partnership which has got land, it is difiQcult to say 

- that the partner has not got an interest in land.’' And after discussing 

Appel- t;h 0 nature of a partner’s estate, and pointing out that the share of each of 
LATE the partners is not a share in any specific asset or any specific part of the 
Civil assets real or personal,” he went on to say, that w^hatever is the amount 

- coming due to that partner, that partner has an immediate or direct 

17 B. 235. charge or incumbrance on that land for that very sum. and his right is to 

have the land sold for the purpose of realizing that charge or incumbrance 
which he has upon it.” And finally he affirmed the order of the 
Vice-Chancellor “upon the simple ground that, if not an intere^st in 
land, it is at all events a direct charge on land.’ ■ [254j Brett, L.J., 
in the same case said : “ But when you come to the case of an ordinary 

partnership. which holds land, one partner cannot dispose 

of his interest without the consent ot the others, and supposing he 
dies, the partnership is at an end, and it may not be possible to 
ascertain his interest in the partnership without dealing with the land, 
which is the property of the partnership, and in which therefore he has 
an interest.” And Cotton, L.J., remarked, that “we must consider whether 
this is not an interest or charge on land. If a charge, then it was an 
interest.” And after discussing how the rights of partners would have to 
be worked out, he proceeded thus;—“ It is. in my opinion, independently 
of any decision, an interest in land, and we cannot hut say that a gift of 
his interest in partnership property being land, is a gift of an interest in 
land within the 3rd section of the Statute of Mortmain.” All the members 
of the Court relied upon Lord Chancellor Cairns’ decision in Brook v. 
Badley (2)—Cotton. L.J., expressly observing that the principle of that 
decision applied to a share in an ordinary partnership. Ijord Cnirns there 
had to deal with a will which gave the testator’s real and personal estate 
to trustees with directions to sell the same, and afterpayment of his debts 
and certain legacies, to pay .0 3,000, part of the residue, to H. ITunt, from 
whom Miss Pargeter bought it. The Lord Chancellor, affirming the 
decision of Lord Romilly, M.R.. held that the legacy forming part of Miss 
Pargeter’a estate was an interest in land within the Statute of Mortmain. 
And having regard especially to the definition of immoveable property 
given in the Act, I cannot discover any reason for construing the phrases 
“ immoveable property ” or “any right, title or interest in immovoablo 
property ” in our Registration Act more narrowly than the words “ any 
estate or interest in lands, tenements and hereditaments” used in the 
Statute of Mortmain (3). And it is to be remarked also that in all these 
cases the discussion has turned not so much on the signification of the 
words of the Statute, as on the nature of an individual partner’s iuterestin 
partnershio [255] property. And, therefore, I think that the cases on 
the Statute of Mortmain are of much value in reference to the point under 
consideration. 

The latest case I have been able to find throwing light upon this 
question is tho very recent case of South v. Gray (4), whore Kekewich, J., 
held that a sale of a share in an ordinary partnership owning immoveable 
property fell within s. 4 of the Statute of Frauds, the words of which are 
“any interest in or concerning lands, tenements and hereditaments.” 

(1) Comparo Baxt^jr v. Brown, 7 M. and G. 398. (2) LH. 3 Ch. C72. 

13) See also Craw^hay v. Maulc, 3 Swar.st., 508, per Lord Eldon quoted in 7 Man. 
and Gr. 216. 

(4) 43 Ch. Div. 208. 
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That particular point was not deci'ied by the Court of appeal, but Cotton, 
L. J., expressed his concurrence in the opinion of Kekewich, J. Tt appears 
to me that these authorities lead to the conclusion, that where an ordinary 
partnershin owns land for the purposes of the partnership, the interest of 
each member of the partnership, although not a share in any specific 
asset or specific part of the assets, and although it would by English 
law devolve as part of such meraber’s personal estate, must, neverthe¬ 
less be held to be an interest in immoveable nroiiertv ” within the 
meaning of our Kegistration Acts. Tne case of Attorney General v. 
tLubbuck (1) IS not inconsistent with this view, as the result in that case, 
which arose on a claim for Probate Duty on the part of the Crown 
cou d not have been affected by the circumstance that the personal asset 
dealt with in that case carried with it a right of realization our, of real 
property. Nor is the still more recent case of Watson v. Black m an 
authority adverse to the conclusion above expressed, but imnliedly 
at least supports that conclusion, because the Court in that case held 
that on the true construction of the deeds relating to the property there 
in question, the individual members of the Stock Exchange had divested 
^hemselves of the Stock Exchange prooerty, and vested it in trustees 
tree from any equitable interest " in themselves, retaining “ an interest 

Inr-fi a concern only,” and, therefore, that they were not 

entitled to the benefit of the county franchise. The implication seems to 

•'here bad not been any such divesting, the mem¬ 
bers would have had an equitable [256j interest sufficient to warrant 
their claim. There is no such divesting in the present case. On the other 
hand It seems to me that the conclusion above stated is the only one 
which can be reconciled with such a case as that of Baxter v. Brown (3), 

'■'h® partners in the real property 
J- ° f partnership are of sufficient value, the partners may, not- 
hstanding the equitable doctrine of conversion of partnership realty 
to personalty. Uwlully claim the right to vote at elections of Members 

Aioa There is no doubt that that case has sometimes bean 

ssented from, but the latest decisions show that the conflict of opinion is 

t® any point here relevant. And it is still cited as good 

To J' ^ edition (4). On the whole, therefore, 

m disposed to hold, that although a partner’s share does not include 

y specific part of any specific item of the partnership property, still 
inebiA ^ PS'ftnership is entitled to immoveable property, such share does 
® interest in immoveable nropertv, and therefore every instrument 
operating to create or transfer a right to such a share requires to be regis- 

It is true that the authorities above 
"u- t®‘'nas, only to immoveable property owned bv a 

of ^ whole, disposed to hold that the principle 

helA applies to cases where immoveable property is 

u ’ proprietorship, but only by right of mortgage 

rtf P- 512. ae to the somewhat analogous 

Dmnftff gages). In this particular case, I may mention that the 

Percy m fact, was in the enjoyment of the mortgagees’ firm ever since 
mortgage, and that it is now in the possession of the plainfitf. 

lira « \ said that these letters and similar informa-documents 

not instruments at all within the meaning of the Registration Act, and 


1) 13 Q. B. D. 275. 
(3) 7 Maa & Gr. 198. 


(2) 16 Q. B. D. 270. 
(4) See p. 348. 
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reliance is placed for that; argument on certain rema^-ks made in the course 
of fche judgment of the Full Bench in Waman v. Dhondiba (1) delivered by 
Westropp, O. J. Those remarks, however, iC is to he nohed, amount to no 
more than the expression of a doubt, and are made only with reference 
[257] to "ordinary letters in a negotiation for a purchase of immoveable 
property.” We have not here to deal with any lotfers of that character, 
and nothing ihat we may decide in this case will in any way atTecb the 
doubts expressed by tlie Full Bench. Here we have not even to spoil out 
a grant or contract from any correspondence between two partits; we 
have only to de^rl with three letters written by one and the same parson 
to the other purty to the transaction, and each in substance merely 
reiterating what is said in the others. The cases referred to in the 
argument in Wavian v. Dhondiba show that in spite of the definition given 
by Wharton, which is referred to by Westropp. O.T., letters have been 
spoken of hv eminent Judges and masters of the Ent^iish language like Sir 
J. Knight Bruce, and I think I may add Sir W. Grant, as "instruments.” 
And I should not he prepared to lav it down, that while a document which 
runs in the form—“This indenture made between A, B of the oiio part 
and C. 1.) of the otlier part ” must be registered : tlva same document need 
nob be registered if it runs in some form like this: "To B., Esquire, 
Dear Sir ... ... yours faithfully. G. D.” I think that the question 

cannot be properly decided with reference to circumstances like this. I 
thinic, too. that a perusal of various sections of the R“gi^tration Act seems 
to show that the Legislature has used the words ‘ document ’ and 
* instrument ’ in^erchang^^ahly. And, further, it is obvious, that if it is 
once belli that a letter, ovr^n theugli it evidences a transaction relating to 
immoveable property of the nature described in s. 17 of the Registration 
Act, is. notwithstanding a. -IIJ, valid to elTectuate sucli transaction even 
without registration, merely on the ground that it is in form a letter, the 
whole of the Registration Act may be practically rendered inoperative 
with the greatest ease. One often meets with vernacular assurances, 
wills, deeds of gift and deeds of sale, which are cast into the form of letters, 
but intended to operate as formal legal instruments. See {infer alia) 
Ramnsanii v. liamasami (2) ; Safdar AH Khan v. Lnchnian Das (3). 
Upon these grounds I have c‘>m 0 bo the conclusion, beat wo are not bound 
to give such ot’feet to the remarks of Westropp, C. J,. above alluded to, as 
to hold that t.he letters [258] before us need nob he registered on tho 
simple ground cliat bhev are letters. 


But it was further argued that the loiters in question do nob themselves 
operate to transfer any right whatsoever, as they exinossly leave it to the 
addressees bo arrange as they please about tho matters dealt with in the 
letters. I do not, however, think tliat that is tho true meaning of the 
passage referred to. I understand it to mean merely that the mode of 
carrying out the writer’s directions is loft to tho discretion of the addressees, 
the actual transfer of interests itself which tlioy direct, being, however, 
innowiy touched by tliat ciroumstanee. lloon the whole, therefore. I 
should, if necessary, have been disposed to hold that tho letters in quest,ion 
nob being registered wore right!v treated by tho Court below as being inad¬ 
missible in evidence to prove directly a transfer of the share of Ganqaram 
in the partnorslnp bo Sadaram. It is unnecessary to consider in this case 
whether the transfer might b3 proved by means of the letters in question 
only as a transfer personalty, foregoing tho charge in respect of it upon 


(1) 4 B. 126. (2) 5 M. 116. (3) 2 A, 664, 
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the immoveable property, as was allowed to be done in the case of a transfer 
of a decree ordering a sale of immoveable property in the case of Koob 
Lall Gho7vdhry y. Nittyamind Singh (1). Sucb a use of the letters, even 
if allowable, will be of no avail to plaintiff, who to succeed in this case 
must show a right to the property itself. 

^he District .Judge baa treated his finding on the admissibility of 
the letters as conclusive of the case. He says in his judgment that the 
plamtitl relies on no other evidence of title than these letters ; and, 
Again, that there being no other evidence of plaintiff’s title besides 
these letters, I am of opinion that his suit must fail.” But on this 
pome I am unable to agree with him. It is. I think, quite clear, that 
even by English law, and in spite of s. 4 of the Statute of Frauds 
a man may be admitted as a member of a partnership without any 
document whatever, and this even though the partnership is formed 
expressly to deal in land (2). In the case of Grau v. Smith (3), 
already cited on another point, Mr. Justice Kekewich laid that 
down, following Forster v. Hale (4) and Dale v. Uaviilton (5). And 
again, there appears to be no doubt, that the fact of partnership may, if 
necessary, be proved without producing the dee.d of partnership (6). It 
seems to me, therefore, that it is open to the plaintiff to relv on the 

evidence referred to by the Subordinate Judge, to show that his father 
was a,t first admitted as a partner, and subsequently treated as a partner, 
and that as such partner the mortgages in ouestion here ultimately fell 
to fiis share at tne final division. And this the plaintiff can show, without 
even producing the letters dealt with above, or, if necessarv, the letters 
may probably be admissible as either corroborating the plaintiff’s story, or 
as ren eiing it probable that his father was, in fact, admitted as a partner, 
it and when the position of the plaintiff’s father as a partner is thus 
established, his right to the property follows, as the Lord Chancellor 
said in Horsier v. Hale, by operation of law, and no other proof of title 

appears to be no room for doubting that the 
plaintiff s father was, in fact, admitted as a partner. The District Judge, 

It seems pretty clear, was on that point of the same opinion as the Suhor- 
dmace Judge. And, therefore, I think it is not necessary, as it would 
otherwise have been, to send the case down to the Court below for a finding 
on that point. But assurning that Sadaram did become a partner, and 
a by virtue of the divisions between the partners and the other trans¬ 
actions referred to by the Subordinate Judge the plaintiff is now the right- 
ul representative of the original mortgagees. I think he is clearly entitled 
leliet m this suit And it is unnecessary to consider any of the other 
points raised by Mr. Chaubal in argument in support of the appellant’s ease. 

ihe question, however, remains what is the relief which the plaintiff 
s now entitled to. As mortgagee in possession his right was to have the 
attachment on the property itself removed—Zassfrau v. Vithaldas (7). 

on*!! ru attachment was not removed by the Courts below, 

nln' (.•£[260] fact sold. Under these circumstances, the 
P aintiff is now entitled only to a declaration that he has a good aud valid 

mortgage on the property, the subject-matter of the suit, for the amounts 


(1) 9 0. 839. 

(where Dale v. Hamilton is said to 

nave gone to the extreme verge of the law). 

208- (4) 3 Ves. 696 = 5 Ves. 308. (5) 5 Hare 369. 

7 Evidence, pp. 377 -8 ; Field on the Indian Evidence Act, p. 408. 

(7) 10 B.H.O.R. 100. ^ 
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1892 justly due and owing on foot of the mortgages of the 25th July 1866 and 
March 7 . 19th September 1870 respectively, and that by virtue of the execution sale 

- to the defendants Nos. 2 and 3. they are only entitled to the said property 

Appel- subject to such mortgages. There is no prayer for «n account of the 
LATE mortgages to be taken, or for a foreclosure or sale. And accordingly no 
Civil relief of that nature can be given in the present suit. I a.m therefore of 

- opinion that the decree of this Court must be that the decree of the 

17 B. 235. District Judge should be reversed, and a declaration made as above set 

forth, and that the respondents should pay the appellant the costs of 
the suit and of both appeals. 

Decree reversed. 


17 B 260 IF.B.). 

FULL BENCH—APPELLATE CRIMINAL. 

Before Sir Charles Sargent, Kt.y Chief Justice^ Mr. Justice Parsons^ 

and Mr, Justice Telanq. 

Queen-Empress v. Ban a Punja and otheus."^' 

[19th December, 1892.] 

PenalCode {Act XLV of 1860j, ss. 71, 148, 149. Z26~Se7itenie~Separate sentences for 
rioting ani grxtvous hurt. 

When a prisoner is oonvicted of rioting and of hurt, and the conviction for • 
hurt depends upon the application of s. 149 of the Indian PenalCode, it is 
nob illegal to pass two eentoDcrs, ooo for riot, and one for hurt, provided the total 
puni^hijient does nob exceed the maximum which the Court might pass for any 
one of the oSences. 

When, however, the accused is guilty of rioting, aod is also found to have him¬ 
self caused the hurt, he may be punished both lor rioting and for hurt. 

Id such a case the total punishment can legally exceed the maximum which 
the Court might pass for any cue of the offences. 

Queen-Empress v. Ram Sarup (1) approved. 

[N F., 11 Cr.L J. 415 Ind. Gas. 880 = 3 S.L R. ‘221 ; F., 25 lud. Gas. G33 = 17 

0 C 1H4.] 

' This was a reference to the Full Bench. 

[26i] The accused Bana Punja and nine others were committed to 
the Court of Session on the following charges : — 

(1) For liaving on the 9Dh June, 1891, joined an unlawful assembly 
armed with deadly weapons (Penal Code, a. 14). 

(2) For rioting armed with deadly weapons (Penal Code, s. 148). 

(3) For voluntarily causing grievous hurt by dangerous weapons 
(Penal Code, s. 3261. 

Tht' Joint Sessions Judge of Kaira convicted all the accused of the 
offence id voluntarily causing grievous hurt with dangerous weapons, and 
sentenccil. under ss. 326 and 149 of tho Indian Penal Code, accused No. 1 
to three months’ rigorous imurisonment and tho rest to six months* 
rigorous imprisonmont. 

Accused Nos. I. 5, 9 and 10 were also convicted of the offence of 
rioting, artned with deadly weapons, and sentenced, under s. 148 of the 
Indian Penal Code, accused No. 1 to three months’ rigorous imprisonmont 
and tho rest to eigliteen months’ rigorous imprisonment. 

" Criminal Appeal No. lOl of 1892. 

(1)7 A. 757. 
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Accused Nos. 2, 3, 4, 6, 7 and 8 were also convicted of rioting and 

sentenced, under s. 147 of the Indian Penal Code, to six months’ rigorous 
imprisonment. 

The sentences for each of the offences were to begin one upon the 
expiration of the other. 

Against these convictions and sentences the accused anpealed to the 

High ^;ourt. contending Un/er that the cumulative sentences under 

ss. 147,148 and 326 were illegal, and contrary to s. 71 of the Indian Penal 
Code. 

Chitgupi {with him Shivram V. Bhandarkar), for the accused. 

Starling (wi^ him Rao Saheb Vasudcv J. Kritikar, Government 
rleader), for the Grown. 

The following authorities were referred to in argument 

En^ress v. Bam Partob (1) ; Nilmoney Foddar\. Queen-Emmess (2); 

v. Bishesliar (3); Queen-Empress v. [262] Sakharam 

^ Z' Q^fen-Empress (51 ; Reg. v. Tnkaya (6) ; Queen- 

mpress v. Dungar Singh (7) ; Queen-Empress v. Bam Sarup (8'. 

and TpI argued before a Division Bench comcosed of Jardine 

ana lelang, JJ., who made the following reference to a Pull Bench 

reason^®oTR’ been fully argued, and we see no 

udge ann the Assessors. The defence of ahbi has not been made out. 

to prisoners assembled was unlawful. This was 

to enforce a right or supposed right, to take earth from a dry tank by a 

in ’ ‘""I’ Sessions Judge remarks, it is immaterial, 

OueZ p’'^ P*' ^o^—Ganouri Lai Das v. 

^ rightly convicted of rioting, and 

arrow ^ swords, and No. 10, who shot an 

a row, under s. 148 of the Penal Code. One man, Pattar Nathu, was 

fPre 17 ‘‘f®o®oi” arrested : the witnesses Sona and Muudas 

fPv!’ iq' ‘‘j ooP^ ®”'®^ fractured, and Gaman and Jhala 

f xs. 19 and 221 received wounds said by the hosnital assistant to be dan¬ 
gerous fo life. The murder of Pattar is found by the Judge to be the act 
one man and not done in pursuance of the common object of the rioters. 

VO K persons above mentioned received injuries which are grie- 

us hurts: and as some of them were caused by swords, and all of the 
pusoners were rightly held guilty of them under s. 149 of the Penal Code, 
they were all rightly convicted under s. 326. 

hnrf ^®*® shecifically chargod;with causing anv of these different 

fho '^®'’®. ‘^P®® ''^® "prisoners who are alleged to have caused 

inese different hurts specifically charged with so doing, although there is 

ako J'®® whom, these different hurts were caused, as 

rioto..®^” r'®’ grievous, caused to other persons by these 

bean '® objection [263] has been made that the prisoners have 
an preiuaiced, nor has any objection on matter of law been taken to 

'^^® committing Magistrate and the Joint Sessions 

unn«!»!^*’®^’i.‘® ^“^® ass. 149 applied to the ca.se, it was 

nnecessary to put specifications into the charge. 

thA passed, Mr. Chitgupi. as counsel for 

ppellants, urged that although a sentence under s. 326 of the Penal 
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Co^e is legal, and one under ss. 147 or 148 is legal, on the Judge’s view 
of the facts, it was illegal to pass sentences on the same person under both 
s. 326 ands. 147 or 148. This procedure, he argued, is contrary to s. 71 
as interpreted in the case of Empress v. Ram Partnh (1) and by the 
majority of the Full Bench in Nilmony Poddar v. Queem-Empress (2), 
Mr. Starling, who appeared for the Crown, cited Queen-Empress v. BisheS‘ 
hnr i3) anl I'ernsat v. Queen-Empress f4y. He also referred to Queeji- 
J^jiupress V. Sakliaram Bhau fo). During the hearing the Court referred 
to the following cuses v. Tukaya (6), Queen-Empress v. Dungar 

Sinqh (7), Queen-Empress v. Ram Sarup (8) and In the matter of the 
petition of Kali Roy and others v. The Queen-Empress (9). 

In the ca^e before us, the total punishment inflicted on each prisoner 

is less than the maximum which may be imposed under s. 326. We 

have now to consider the decisions above mentioned. In Ram PartaEs 

case, Straight, J., noticed that there was no evidence that the prisoners 

individually inflicted grievous hurt upon any person, and he says ‘ It is 

only by praying in aid the provisions of s. 149 of the Indian Penal Code 

that he can be held responsible for the injuries indicted on the parties 

assaulted by the other members of the unlawful assembly with which 

he was associated.” Ho held the sentence for the hurt under s. 325 

legal, but considered that the prisoner was made statutahly responsible 

for the hurt inflicted by another [264] man’s hand, under s. 149. as 

the nrisoner was at the time “ member of the unlawful assembly.” But as 
% % 

membership of the unlawful assembly enters into the definition of rioting, 
he held the sentence under s. 147 for rioting to he illegal, although 
the total punishment did not exceed the maximum under s. 325. 

In Queen-Empress v. Dungar Svigh (7). Mr. Justice Brodhurst 
dissented entirely from these views, and pointed out tliat they were 
contrary to the previous decisions and the practice. After reviewing the 
differences between s. 454 of the Criminal Procedure Code of 1872 and 
s. 235 of the Code of 1882, the effect of s. 35 thereof and the amendment 
made in s. 71 of the Penal Code, that learned Judge observed at p. 34 : 
“ The offence of rioting and the otlonces of voluntarily causing hurt and 
voluntarily causing grievous hurt, each of the two latter otTencos being 
committed against a different person, are all distinct offences. The ollence 
of voluntarily causing liurt or of voluntarily causing grievous hurt 
obviously can be committed without the commission of the offence of 
rioting, and. in like mnnnor, rioting can he committed without the 
commission of the two other montioned olTences.” He held also ttiat the 
prisoner might receive the cumulative sentences, the various maxiuium 
imprisonments as awariahle under each of tho ss. 148, 323 and 326, the 
oflence against the public tranquillity in rioting being different in kind 
from the injuries inflicted on individuals. Ho noticed that the word 
punislied” had been omitted from s. 235 of tho Criminal Procedure Code, 
and adopted the reasoning of Mr. Mayne that tho rules about assessment 
of punishment are now to bo sought in s. 71 of tho Penal Code. The 
same view has been adopted by this High Court in Queen-Empress v. 
Sakharam Bhait (5), which case has been followeJ here ever since and 
accepted by two other High Courts (10). As one of the Judges in that case, 
I would express my opinion that it supports the view of Brodhurst, J., 
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although it IS to be noticed that illustration G, which allows separata 
convictions under ss. 147, 325 and 142 of the Penal Code, is [26S] in 
ooth the Procedure Codes of 1872 and 1882, an illustration of the first 
paragraph of s. 454 of the one and s. 235 of the other. 

In Queen-Empress v. Ram Sarup (1), where the separate convictions 
under 3^147 and 325 did not, when combined, exceed the maximum under 
either, Brodhurst, J., adhered to his opinion in the earlier case. The 
majority of the Bench (Petheram. C. J., Straight and Tyrell. JJ.) allowed 
the sentences to stand, distinguishing the case from that of Ba 7 n Partab 
on the ground that the hurt committed by the sentenced prisoner with his 
own hands was a distinct offence, “ separate from and indenendent of the 
offence of not, which was already completed. The fact of the riot was 

not an essential portion of the evidence necessary to establish their legal 
responsibility under s. 325 of the Penal Code.” 

In Queeii-Empress v. Bisheshar (2) decided by Sir J. Edge, C. J., and 
iSrodhursb, ,I , the whole subject is discussed bv the Chief Justice. The 
case is very like the present, and the total sentences under ss. 147 and 325 
were within the maximum of s. 325. They were held to be legal. The 
Court considered that s. 71 did not apply. The juiigment seems to hold, 
1 do, that in Bam Partab's case, Straight, J., treated the word 
punishment in a. 71 as equivalent to " sentence.” The Chief Justice 
points out that the Legislature does not use the word “sentence.” 
Alluding to the illustrations to s. 235 of the Procedure Code, he remarks : 
heie would be little use in inquiring into and convicting an accused 

p son of two offences if he could be legally sentenced for one only.” He 

mentions that Beptna v. Tukaya (3) has a bearing on the case. ' Even if 

s. ii otthe Benal Code were aoplicable, the total punishment being within 

Mr was legal, as has been urged in the present case bv 

seninafh'f^ i Edge holds that s. 71 does not aoply at all, 

seeing that s. 149 does not, m his opinion, create any offence, but is, like 

. merely declaratory of a principle of the common law of England and 

differs in principle from [266] s. 396, relating to dacoity with murder, 

nich does create a substantive and distinct offence. Compare s 114 with 

Che reasons for the doctrine given in Plowden’s Reports, p. 97. The strong 

inclmaBon of my opinion is to Sir John Edge’s view. Section 149 follows 

^oid Bolts judgment in Plummer’s c-.se. reported in Kelynge and 

discussed in Foster’s Crown Law, 353. Also Mr. Justice Foster’s charge 

at the tiial of William Jackson, 18 Howell's State Trials, 1069. 

opinion that if we follow Sir John Edge and Brodhurst, J’s. 
views ot tnelaw, we must bold that the words about punishment in s. 71 

Q1-1 * L1 * T I ^ mera seateoces ; that s. 71 is cot 

applicable, and that’even if it does apply, the punishments inflicted are 

oeiow the maximum, and therefore legal. I have found no reported deci- 

TT Criminal Appeal No. 217 of 1889 (4), Scott and 

Partab's case and reversed a sentence for 

punishment was within the limit allowed for 
the hurt. No Madras case has been cited. 

‘=°°si<^ec the decisions at Calcutta. In Lake Nath 

anniv Ghose, JJ., held that s 71 did not 

_PP ^y. There the several hurts had been infli cted in the riot, and the 

(1) 7 A. 757. ^2) 9 A. 645. (3) j B 214 

Euling 3 ?"™*“^* Rancholdlal’s Criminal 

(5; il 0. 349. 
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coDvictioDS were under s. 143, s. 324 read with s. 149, and s. 324 for hurt 
caused by a particular urisoner. The aggregate punishment of th© 
appellanis exceeded the limits of ss. 324 and 148. The separate sentences 
were uplield. following Queca-Emprcss v. Dunqar Sincjh. At p. 353 
the learned Judges say :— 

Ir, seems to us that the preseot case does not come within the 
purview of s. 71. Tne ot'fencos of which the prisoners have been convicted 
are distinct; (1) rioting armed with deadly weapons : (2) voluntarily 
causing hurt with a dangerous weapon to Kamala Kant Poddar ; (3) a 
similar oifeoce vvith regard to Joydhur. 

“The several acts in support of which the prisoners were charged do 
not, in combination, form any other ott’ence defined [267] by any 
law with which we are acquainted; nor do they fulfil any other condition 
ofs. 71, which would project the accused from more than one punishment, 
or limit tlie severity of the sentence passed upon thorn. 

If it had been found that the causing of hurt was the force or 
violence which alone constituted the rioting in the present case, then we 
should he prepared to iiold that the prisoners could not be punished both 
for causing hurt and for rioting. But the facts of the case do not warrant 
such a finding ; for rioting was being committed before the hurts were 
infiicred on the two men wounded. 

We note that the view of the law which we have taken was 
adopted by the High Court at Allahabad in the recent case of Queen- 
Empress v. Dunqar Sinqh." 

In Nilmoneq Po'^fhir v. Queen’Empress (l), the appellants were 
sentenced under a. 148 to three years’ imprisonment and under s. 324 
coupled with s. 149 to on 3 yoar. I’iio aggregate thus exceeded tlio limit 
of either section. They had not hv their own hands caused any liurt. 
The majority of r.he Full Bunch (Petheram, C. J., Mittor, Prinsop and 
WiUon, J J.) followed Bam Partah's CAise, and held that para. 1 of 
s. 71 applied, and set aside the sentences of one year. They appoar to 
treat 3. 149 as an ingredient in the olieno3 punisiied by s. 324 coupled 
with s. 149. The case of Queoi’Empress v. Bisheshar does not appear to 
have been brought to the notice of the Court. Tottenham, J., ditfered 
from his colleagues a'ld held tluit s. 149 did not make a divisible part of 
the olfence under s. 324. and that it (iid not tiefine or make punishable 
any specific olTenco. Ho evidently treats s. 149 as a more daclaraLion 
of a doctrine of law or local principle. 

In Mohnr Mir's case (2), one prisoner, Kali Roy, liad been sentenced 
under siS. 147 and 323 to a punishment higher than either section provides. 
The Couro (Trovolyan and Beverley, JJ.) upheld the sentences on the 
authority of Ram Samps case, as tne prisoners liad individually committed 
the hurts, 

[263] The latest case is Eerasat y. Queen-Empress (3), decided by 
Beverley and Ameer Afi. JJ. The report is not vt-ry clear, and there is 
no mention of s. 149. What is said at pp. 110 ami 111 seems to sliow that 
the prisoners sentonco'i uintor ss. 143 and 332 to a punishinent exceeding 
the maximum provided for either oltenco had individually committed the 
hurt. Tne Court hold that s. 71 had no application, and that the sentences 
wore legal. The ruling follows Ram Pariah's case in holding that separate 
sentences inav he passed for rioting and hurt when the person sentenced 
did individually commit tiie hurt. It follows Lake Nath's case in holding 
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dhat in such a case the minimum aggregate provided by s. 71 is not an 
obligatory mininDum. 

The result oi the decisions seems to be as follows :—Sir J. Edge, C.J., 
Brodhurst, Tottenham, and Ghose, JJ., considered that rioting and 
hurt are distinct offences ; that it is immaterial whether s. 119 is called in 
or not, and s. 71 does not apoly at alt, either to prohibit two separate 
sentences or to impose a minimum on the total of punishment. The cases 
are Dungar Singh’s, Bisheshar’s. and Loke Nath's. 

Mr. Justice Straight in Ram Pariah's case went the length of holding 
separate sentences illegal when the conviction for hurt depended on s. 149, 
even though the minimum punishment allowed by s. 71 had cot been 
exceeded. No other reported case has gone so far 

Sir C. Petberam, CJ., Straight, Tyrell. Mitter. Prinsep, and Wilson, 
JJ., limit the appiicaHon of Bam Sarups case to cases where s, 149 has 
to be called in, and do not apply s, 71 to the prisoner, who, during the 
riot, has himself committed the hurt. The cases are those of Ram Sarup 
and Nilmonv. Trevelyan, Beverley, and Ameer Ali, JJ., agree in the non¬ 
application of s. 71 where the rioter sentenced has himself inflicted the 
hurt. See Mohnr Mix's and FcrasaVs cases. 

In Loke Nath’s case a view of the law is stated as follows :— 

If it had been found that the causing of hurt was the force or violence 
which alone constituted the rioting in the present case, [269] then we 
should be prepared to hold that the prisoners could not be punished both 
for causing hurt and for rioting. But the facts of the case do not 
warrant' such a finding ; for rioting was being committed before the 
hurts were inflicted on the two men wounded.” This proposition is not 
assented to in Mohur Mix’s case and is distinctly dissented from by Sir 
John Edge at p. 651 of the report. I.L.R., 9 All., in Bisheshar's case 
for reasons which at present commend themselves to me. I do not think 
it necessary to consider the proposition in determining the nresent case, 
^ it has not been put forward as a defence for any of the prisoners. 
Neither has it been ai*gued. I would add, however, that foi'ce and violence 
have not the same meaning as, and are not commensurate with, the 
word hurt ” in the Indian Penal Code, and that probably the burden of 
proving a fact exempting, from ordinary punishment, an accused person 
guilty of both riot and hurt,—1 mean a fact bringing the case within 
s. 71, assuming that section to apply,—would lie on the accused person 
under s, 105 of the Evidence Act. 

The inclination of my opinion is to hold that the words in s. 71 of 
the Penal Code about punishment are nob equivalent to prohibitions of 
separate sentences : that s. 71 does not aoply at all either to forbid two 
sentences, one for the hurt and one for the riot, or to require that the 
total punishment shall not exceed the maximum of one offence : that it 
matters not in this regard whether the prisoner did the hurt with his own 
hand, or is found guilty by applying the doctrine of s. 149. 

But as learned Judges in the High Courts at Calcutta and Allahabad 
nave differed in their views of the law, and the questions are of great 
inaportance and frequently occur in oases like the present, I think we should 

er the following points of law to a Pull Bench before we determine the 
appeal:— 

1. Whether where the nrisonor is convicted of rioting and of hurt, 

aD( the conviction for hurt depends on the application of s. 149 of the 

ndian Penal Code, it is illegal bo pass two sentences, one for rioting and 
one for hurt ? 
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JUDGMENT. 

The ju(^ginenb of the Full Bench (Sahgent, C. J., Paesons and 
Telano, JJ.) was delivered by 

Sahgknt, C. J.—We think that the first and third questions should 
be answered in the affirmative. This is quite independent of the question 
whether the case assumed by the first question falls under s. 71 of the 
Penal Code, as we agree in the view taken by Mr. Mayne, at p. 44 of 
his Commentaries on the Penal Code, of the combined oflect of s. 71 of 
the Penal Code and s. 235 of the Criminal Procedure Code, viz., that the 
assessment of punishment is to be found in the former section in cases 
falling within it; but the latter determines the procodure quite indepen¬ 
dent of it, and this Court has already ruled that in case of separate con¬ 
victions for two distinct offences in the same case, the proper course is to 
pass a separate sentence for each offence (Ih With respect to the second 
and fourth questions, they turn upon the meaning to i^e given to 71 of 
the Penal Code. 

As to question 2, it can only be answered in the affirmative, whether 
s. 71 of the Penal Code be thought anplicable to the case, as was held 
by the Allahabad High Court in Empress v. Ram Pariah (2) and the 
Calcutta High Court in Nihnony Poddar v. Queen-Empress (3), or 
not applicable, as was held by Sir John Edge, C.J., in Queen-Empress v. 
Bisheshar (4). Question 4 must be answered in the affirmative. We 
agree in the decision in Queen-Empress v. Ram Sarup (5). 


2. Whether in such a case the two sentences are legal, provided the 
total punishment does not exceed the limit which the Court might pass 
for any one of the offences? 

[270] 3. Whether the two sentences are legal where the prisoner 
seutenced is moved to have himself caused the hurt ? 

4. Whether in such a case the total punishment can legally exceed 
the limit which the Court might pass for any one of the offences? 

Telang, j.—I concur in the proposed reference to a Full Bench. 


(l)0r. Rul. No 17, dated 28th March 1892. 
(4) 9 A. 645. 
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[271] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justice Birdwood. 

DamodardaS Maneklae AND OTHERS {Original Defendants 

iX ' V . Uttamuam Manekdal and others 

{Original Plaintiff and Defendants Nos. 5 and 6), Respondents.^' 

[8bh February. 1892.J 

of manager to account on occasion of varti- 
tJZry memhers who loere minors at time of management to an awounUrom 

manager- Manager also guardian of minors—Nature of account to be rendered bn a 

w render anv account whatever of 
his management on the occasion of a partition or reouire "fha vwl c 

, the family to accept his ipse dixit as to tbe property subject to partition What- 

that account should be so as to discharge him from h?s l.ab Htv tn a/n . 

manager, and what objections the othfr m.SbsTof the family can uke “o H 
must depend on the conduct of the manager and the other membe^rs of the familv' 

‘‘■e t "n.e‘o1 

oonshTed'of mov\abL“’a ^ 'm father’s estate, which 

^nsisted of moveables and immoveables and a banking business «ftninr 

tainfna\®o (family idol) and the property 

cbbl tbl l JnJ f ® defendants and Man^ 

r ' u brother of the plaintifi, and Nandkore, his aunt 

hrnthl^ fs‘'''°‘^®'’’"®''® ^’®° "defendants to the suit. ThetLco 

dLd iu iael at X h r°'' Mareklal, had 

fhT f ^ which time they were minors ; that the plaintiff had managed 

the estate ever since and had, in 186.5, obtained a oertifioate of guardianship fnd 

me“l“had "“'‘®' XX of 1861; that the plaintiS’s maLge- 

ment had been fraudulent, improper and wasteful and prejudicial to their 

interests as minorP. and they contended that they were entitled t^an amount 

It T::l f the proceeds. 

18L*’*he“w° adoiinistrator of their estitrunder Ac/xX Tf 

affsales nurohas'! f “^1““ 1° * ‘'®®‘®®’ to show ^at 

all sales purchases and Other transaotioos entered into by him were necessary 

Md for their benefit. The lower Court held that the family being united the 

not apply [272] and that the fact that the pufntfnad obtained 

On appeal to the High Court. 

th^‘^t‘*’'“ defendants were entitled to an account from the plaintiff and 
malge Jent°‘’®“ objections with regard to the plaitit.ff’s 

paS1ransao!iionrrh\“h*“'®°'‘‘‘^^®®°“u‘ Plaintiff shouid render of 

Satme 0 ??^^ f • u “*® oi^umatanoes of the family and the 

-^!!^Li‘^®Jamily prope rty, the plai nti ff, in pr oducing the books of the firm 

• Appeal No. 48 of 1890. 
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since the father’s death, which contained an account of ail transactions relating 
to the firm’s property and of the moveable and immoveable property, had done 
all that be could be expected to do. whether as the family manager or as certifi¬ 
cated administrator of the defendants’ interests iu the family property. 

i/fW. aho, that the circumstanco that the plaintiff bad obtained a certificate 
of administration of the estate of the minors, and sold their interests in certain 
houses, without the consent of the Court, could nos. give them a counter claim 
against the plaintiff unless they proved that they had b^en prejudiced by the sale. 
As to ornaments purchased since the death of the father, it whs directed that 
they should be brougbt into hotchpot by k11 the parties in making tbo partition. 
As to remissions of tenants’ rent and compromises of suits, althougb a consider¬ 
able loss was shown to have resulted from them, it was held that the defendants 
had failed to show that they were improper or uncalled for, and there was no 
evidence to make the plaintiff himself liable for them* or to forbid their being 
transferred to the general account. The losses in trade also were properly debited 
to the general business of the firm, and the plaintiff vvas not personally liable for 
them. 

Hfld, also, that the plaintiff was entitled to take the rajseva (family idol) and 
keep it with the property aopertaining thereto as the family idol and the property 
thereof, with liberty to such m^-mbor.s of the family as are or shall become 
maijadas to have access to it for tbo purpose of worship. 

Held, also, that Kashi, the mother of the first three defendants (step-mother, 
of the plaintiff), was entitled on this partition to a one-fifth share in the estate. 

[R.. J9 B. 532 (5 m, .537) ; 20 B. G59 (666); 29 B. 51 = 6 Bom. L.R. 263 (276): 20 
C.L.J, 183.] 

This was a first appeal from the decision of Khan Bahadur 
B. E. Modi, Subordinafe Judge of Surat. 

Suit for partition filed in 18fi6. 

The plaintilf was the son of one Maneklal, who died in July. 1864. 
Maneklal left six sons, vtz., the plaintitl, and Chhaganlal. and Dayabhai 
by his first wife, and Damodardas Viisbhukandas, and Parshotamdaa 
(defendants Nos. 1, 2 and 3) (273] by his second wife (defendant No. 4). 
At the time of Maneklal’s death the first three defendants were minors 
and the family was then living as a united family. Dayabhai separated 
in May, 1868, and died in 1872, and Chhaganlal died in May, 1881. His 
widow, MHiichba, was the fifth defendant in this suit. 

The plaintiff claimed a fourth share of the family property, which 
included immoveable and moveable and also a banking businO'S carried on 
in the name of Govindram Gosai. As the senior member of the family he 
also claimed the property appertaining to the rajseva (the family idol). 

The defendants did not oliject to a partition, but they alleged that 
after tlieir father’s death in 1861 the plaintiff and Chhaganlal and 
Dayabhai took possession of the family property, and had the management 
of it, and thev contended that no division sliou’d be made until an 
account had been rendered of the property at Maneklars <lealh and of the 
dealings with it and of the profits accrued since that time up to the data 
of suit. Tiiey further cliarged tliat ttio plaintiff, who Imd obtained a 
certificate of guaidianship and administration of ttie estate on 17th March, 
1865, had been guilty of waste and of fraudulent and improper management, 
the details of which they sot forth in their written statement. 

Tiie Subordinate Judge framed twenty-four issues. He found {inter 
alia) that the plaintiff had not been guilty of fraud or negligence in 
managing the estate, and that he was not bound to account for past 
transactions, and that the estate should be divided into four equal shares 
among the plaintiff and defendants, and ho prescribed the mode in which 
the account should bo taken. He aw'arded separate maintenance, at the 
rate of Ks. 100 a month, to each of the three widows—Krishna alias 
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Kashi, Mancbha, and Nandkore—and he hpid fhaf- i ' *.■« 

transactions—iro?!e>'ray v. Gurtav ( 1 ). ° account of past 

Minoi^^ATt*?^^’ bring a separate suit under the 

Though this is not a suit under the Minors Act fXXnf ofii 

could not alienate property w-th^ou? 's^LtV:! I^e C^LT 

family affS^l^Xe? hiZ^lf active management of the 

^^n.ge^,ut-Abhnyachavdra Roy ^ Pyartnohan ¥) 7 

Str mngaldas Nathubhoy (3) Varirnohan (2), Jugmohandas v. 

No.”i 2ISI S:‘J,'fr »' ‘i-* 

^LTrS’’Swn V* s“r“w ^ 

ir 

^ r . J ’ StlTilTUTl ThdliOOT V. ChutldpT ]}JuTi \li*i<ipr fQ) • 

'bEII*- 5,S ;;s ^ 

(tamilv1dd)?£rinrhis irfe,f ’®“‘^“ ‘be rajseva 

UttamrL ^o. 1 (plaintiff 

prooenvTn nn ^“'‘y being undivided, we dealt with the 

an account wL“y thift 0^0°'^ be called upon to render 

have mic£ ^ .f ^ bat our conduct has been fraudulent, or that we 

of :rtr:rth^r 

for an accou.ft-Ao "rrau v K'S tf?''®" <^annot ask 

certificate of administration under the Minom Act (XX of IsB?) ^ t 

to account as manager. cannot 

to sharVwith w °°“<=«rned, the right of a mother 

decision which sLw?that sh« °“ i- °°T ®''® *'®°°enize<l. There is no 
to maintenance 'Puah f >s entitled to a share. She is only entitled 

ber right harbecomroh ‘be texts she is entitled to a share, 

— .-i-o me obsolet e, and in Bombay no mother claims a share • 

W8C.17. (lo! 12 0 m (nlsA^r (8, 10 O.L.B.79. 
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see Mandlik’s vernacular edition of the Vyavahar Mayukha. If a mothers 
right to a share ia not now recognized, much less can that of a step-mother. 
Even so far back as 1820 a mother was held to be entitled to maintenance 
in dispute between sons for partition— Mjincha v. Brijbooktm (1). The 
word "mother” does not include a steV'molher—-Bai Daya v. Natha 
Govindlal (2). There can be no objection to maintain a steu^mother; but 
her maintenance would be a charge uuon the property which would go to 
her sons, and not step-sons— Kedar Nath v. Heinangini Dassi (3). This 
leads to the inference that, even supposing that a mother is entitled to a 
share, she should share eaually with her sons only, and not the step-sons. 
As the plaintiff is the senior member of the family, he is entitled to the 
vajseva. He gives up his claim to the property appertaining to it. 

Dhandu Moroba Sanzairi, for respondent No. 3 (Bai Nandkore). 


JUDGMENT. 

[276] Sargent, C. J.~One Maneklal Govicdram died in 1920, on 
23rd July 1864. leaving three sons, the plaintiff, Chhaganlal, and 
Dayabhai, by his first wife, and three sons, Damodardas, Vizbhukandas, 
and Parshotamdas, who are the three first defendants, and were minors 
at the time of bis death, by his second wife, the defendant No. 4. The 
family were living in union at the time of his death, and continued so 
until Dayabhai separated on 5th May 1868. Dayabhai died in 1872 
[Samoat 1928) and Chhaganlal in Samvat 1937, on the 14th May 1881. 
The first defendant, Damodardas, after attaining his majority also 
separated from the family on 4th September 1869, after executing a 
release (fargati). However, on 9th September 1872, he filed a suit to 
have it set aside, which suit was dismissed by the Court of first instance, 
but on appeal was granted by tlio High Court on the 25bh September 
1878, with a declaration that Damodardas and the defendants in that 
suit continued to be members of a united Hindu family. 

The plaintiff by the present suit, brought in 1886, seeks for a division 
of the family estate and to have possession of his share after making 
provision for the maintenance of the defendants Nos. 4 and 5, widows 
of Maneklal and Chhaganlal. Defendants Nos. 1, 2 and 3 by their* 
written statement allege that after their father’s death the plaintiff 
with Chhaganlal and Dayabhai took possession and had tho management 
of tho family estate, which included moveable and immoveable property 
and also a banking business carried on in the name of Govindram 
Gosai, and they contend that no division can take place until an 
account has been rendered of the family property at the time of their 
father’s death, and also of what tho same may have produced, either by 
sale or annual income, or by the profits of tho said business from the 
time of their father’s death until the date of suit. They also charge that 
the plaintiff, who obtained a certificate of guardianship and administration 
of their estate on 17th March 1865, committed unauthorized acts 
prejudicial to their interests as minors, and also since they attained 
majority has committed acts with tho fraudulent objeob of injuring them, 
the nature of which they set out in detail in their written statement. 
Nandkore, widow of Pranjivandas Govindram, uncle of the parties, was 
subsequently on 2nd April 1889 made a party as tho sixth defendant. 


(1) Gaacs dooided by tho Sadar Divani Adalat, Bombay, 1820—1810, p. 1. 

(2) 9 B. 279. (3) 13 C. 336. 
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twenty-four issues, of which the 
19th and 23rd raise tne questions as to the liability of the plaintiff to 

account and the extent and nature of that liability whether as guardian or 

Nos r2Tnd°3 tha^as (h®®^r''-®Vff'''’^" contended by the defendants 

fsLte uLer Act XX aPP°>°ted administrator of their 

estate under Act XX of 1864. he was liable to account to them as a trustee 

eiT- purchases and other traLact^ons 

entered into by him were necessary and for their benefit. I'The Court 

issu'd "and r i," A*?:: the family was 

united, and the Minors Act had no application to the minors the ciiciim 
stance of the Plamtiff having obtained a certificate of aominis’tration under 
the Minors Act did not enlarge his liability to account as mraeer o?Hm 

inoJ’brund authorities showed that the manager 

IS not bound to account for past transactions, unless in case of fraud n>- 

gross extravagance, nor to account for mesne profits, and that the state of 

b.,iA7'^?rr.r„“ ‘Xr sxx-r „7 fS: 

proving fraud orCourt held that the defendants had failed in 

held tta’t he“h^d"d""has to i^lffch the Court 
books includinp^d‘^‘fh''‘f.®'^i^A'' obligation bv producing all the account 

account deJeni Samvat 19i2 (A. D. Ifc 86 ). In answer to this 

ia connexion r27sT ''th M were used by the Subordinate Judge 

whic? 7 enlr« undivided Hindu familv. 

the manager of Jh K PO'ition which 

and extenfof Ls to the other members, the nature 

mucirdir ^ ^ 'responsibility have, as might be expected, given rise to 

Markbt ( 2 ), Mr. Justice 

upon himself the^'^B that a member of the family who takes 

render hTm^inLhL r °f the family affairs does not thereby 

II ^[ 4 ^ 11 an account of his 

whicT. M ^ the Calcutta High Court in 

View the to adopt Mr. Justice Markby’s 

boimd „„ that the manager was 

would’ be Se tn management, and 

le^r, the nn^H- .m “ however. 

manager musfr^ still open as to the nature of the account which the 

different from '^“®tice Mitter admitted would be 

In Bombir Vest T % .“^mber of an ordinary partnership. 

gross misno;^ r Vu” absence of fraud and 

^_ °^‘ 3 conduct. the object of such an account is simply to determine 

(1) 12 B. H. 0. R. 281. 
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the nature and value of the property, case of 

■‘Tne manag‘.r is not a trustee of jpat of the 

trustee, to keep accounts of his own e^ u con^mon slock. The 

ordiuary menabers, or of supp les li . j partition, in which an 

remedy for his misconduct M,^Jusnce West is here 

adequate account can in g®"®' ^ account, and we do not 

speaking of the manager s ^' i, from any liability 

understand him as meaning that t'le ma g ^ between the 

to account oil the occasion of a P- Melvill T , 1-tvs it clown as fche 

members. In Konerrao v. a pai’tition ca^ 

ordinary rule that a Hindu oo-oarcene ^ ° partition between 

[279] an account ; but he is there of the 

members who have been in “o tL extent of the 

property, and he ’®gf ponies to take the case out of 

property in the posses.sion ^ ® p.^bere one member of the family 

the ordinary rule, and he lemai ooiovinent of the property, there 

has been entirely exclndoii fiom .„„oiint Mr. .Tuslice Melvill is 

might he good grounds for ori ei mg a ^^bo has had the exclusive 

not considering the case o^ a bands and we think it would 

management of the family propei y , . tbe custom of a Hindu 

be difficult to hold that there is n tl e cus on 

family which can fust.fy the h-^iefusing 

whatever of his manar^ein.nt ■ ' ■ nronortv subject to 

the other members to accept hn ,p^e d,xa as to the P o ® ^ 

partition. What that account should f;’;®;gl?%be other 

mLw3'cL\'lkrTo“"\m'srw^^^ t''"If °tlie’prooeiirand 

rlpfinlm terms However, it has never boon said that memhois wno «b 
minors during the management cannot ask for an account, and as _i y 

cannot he taken to have consented to the management, t j®-', ' 

when they attain their majority, to hold tho managei l'«We. t^ot on y 

(or acts amounting to fraud, hut also where the 
grossly negligent and prejudicial to tlieir interests . the 
however, being, as West, ,T.. points out, that in the absenco of ev d nee 
the property for partition is such as it exists at the time of the 
partition. In the present case, as the plaii.nll of his 

Land obtained a certificate of administration of the f f ® 

under the Minors Act, there is all the moim reason for >’®1‘ 
accountable tor acts of mismanagemont and oxtravagance. if proven 

apainsb him. 

It was said, however, that tl.e defendants liavo been guilty of laches 
in not sooner impeaching tho plaintilT’s mnnaf^emenfc, and should 
allowed bo do so now ; hiitbho so -ond and third dofondanLs wore, 

ofs. 3 of the Indian Majority Act (IX of 18751, nob of age un they 
attained twontv-one. which would not [280] have boon, ns Mr Vasudev 
admibtel more than a year and three yoars rospooUvely before tho mesons 
suit for partition was brought by tho plaintifT, with whom they had live 
and been on ^ood terms up to that time. Wn must, tho.efore. m answer 
to the 22nd issue raised by the Subordinate Jud^o, hold in the aftirmative 


(l) 8. A. 148 of 1871, 14th Sept. 1871. 
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that it is open to the defendants to raise objections with reference to the 
plaintiff’s maDagement. 

As to the nature of the account which plaintiff should render of past 
transactions, we agree with the Subordinate Judge thaf^, having regard to 
the circumstances of this family and the niture of the familv property, 
the plaintiff in producing the hooks of the firm since Mmfklal’s death, 
which contain an account of all tran-^actions relative to tiie fiian's property 
and as well of the business as the moveable property and also the immove¬ 
able nroperty with provisional rent, has done all that he could be 
expected to do, whether as the family manager or as certificated adminis¬ 
trator of the defendants’ interests in the family property. The defendants 
indeed complain that no books are forthcoming before Manekial’s death, 
and suggest that they have been kept back, hut this objection, in is to be 
remarked, was nob taken when the plaintiff produced his hooks at the 
trial, nor after the delendants had bad an opportunity of examining them, 
and is now taken on appeal for the first time. The plaintiff was not 
examined in the Court below, but the (/umasta of the firm (witness 
No. 460) says that the books were burnt in the fire which admittedly took 
place in Bulsar. Tfie same account was also given in the farqati suit, as 
appears from the defendant Damodar’s depor-ition in this case, and should, 
we think, be acccpte^i in defauln of any rebutting evidence. The sale of 
some old books stated in entries (Bxs. 402 and 410) to have taken place 

in 1874 and 1882, might have been explained if the qumaUa had been 
asked about it. 

It is not in disoute that the plaintiff Uttamram and Chhaganlal carried 
on separate money transactions, and Damodar’s affidavit and the notice 
to produce books show that Damodar considered that they had been doing 
so before Maneklal’s death. The plaintiff’s own case is that his separata 
^siness was carried on by means of his own and his wife’s money. [2^1] 
He made a statement to that effect in farhhat Sait No. 2251 of 1872, 
naming at the same time the persons with whom he had those transac¬ 
tions, and has repeated it in answer to d-^fendants’ interrogatories in this 
^se. Tne Subordinate Judge in ihe farkhat suit found that the plaintiff 
Damodar had failed to prove that the private transactions of Uttamram 
and Chhaganlal had been carried on wit-h the moneys of the family. This 
is imporcant, as Dimodar had bpen quarrelling with Uttamram for several 
years before the partition in 1869, and although only eighteen or nineteen 
at that time, must have bean in a uosition to ascertain the truth. It is 

not contended that the firm’s books, in which Uttamram and Chhaganlal 
had separate khatas, afford any support to the defendants’ case. The 
^fendants’ suggestion would appear to be that moneys were taken by 
Uttamram and Chhaganlal when Maneklal was suffering from paralysis 
two or three years before bis death or after his death, but it rests upon 
no evidence whatever to support it. 

Upon the whole, we agree with the Subordinate Judge that, having 
regard to the long period (commencing probably even before Maneklal’s 
death; during which these separate transactions have been openly going 
on side by side with the firm’s transactions, it was incumbent on the 
e endants to give some evidence that the family funds were used in them, 
as they allege, and none is forthcoming. The Subordinate Judge has, 

opinion, decided the issue raised by the lObh item of the 
, ^J^.P^^agraph of the written statement and the 12th issue correctly in 
olding that the cash balances and outstandings relating to the dealings 
carried on by the plaintiff in his and his brother Chhaganlal’s names are 
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not liable to be ioeluded in the partition. There is however, a sum of 
Rfi 2 500 debited to the defendant Damodar in the firm s books for 1924, 
which the judgment in the farkhat suit held not to have been paid to 
Damodar. The plaintiff must, therefore, account for that sum, but 

without interest. -i. v r . 

Passing to the consideration of the specinc charges of mismanage¬ 
ment set out in the 19th paragraph of the defendants’ written statement, 
we think that the Subordinate Judge has correctly disposed of the first 
three The circumstance that the plaintiff [282] bad obtained a certificate 
of administration of the interests of tho minors and sold their interests in 
the houses without the consent of the Court, could not, in any view of 
the Minors Act and quite independently of the remarks of the Court in 
Shivji V. BatiL (1), give the defendants any counter claim against the 
plaintiff in this suit without proving that they had been prejudiced by 
the sale. Here Chhaganlai and Dayabhai may be presumed to have 
consented to the sales of the houses and shops, and theie is no evidence 
to show that they were not sold with a due regard to the interests of all 
the members of the family. The same remark applies to the purchases 
of the houses between Scivivdt 1920 and So'diimi 1940 for Rs. 5,088 and 
the plot of ground purchased in Samvat 1922 for Rs. 16,200 and after¬ 
wards built on. 

The 4th item relates to the purchase of ornaments. It was suggested 
that there were family ornaments in existence at the time of Maneklal s 
death, and it was urged that this might he inferred from what plaintiff 
admitted in the fargnti suit, viz., that he. Davabhai, and Chhaganlai 
had about Rs. 2,000 each of ornaments at the time of Damodars 
separation, and the entries of ornaments made since Maneklal’s 
death. This, however, would only show that the sons by the first 
wife had had ornaments givtn to them for their own use during 
their father’s life, and presumably by him ; in the absence of evidence to 
show the contrary, such gifts, if not of an unreasonable amount, might bo 
validly made by the father even out of ancestral moveable property— 
Mitakshara, ch. I. s. 1, para. 27. The decision of Lakshman v. 
Ramchandro (2), referred to by the defendants, does not militate against 
this view. The family was a wealthy one. and the father might well 
have given his eldest son, the plaintiff', and his wives ornaments of tho 
value of Rs. 1,300, even assuming that the gift of ornaments of such an 
amount can be fairly inferred from the evidence, which, however, is far 
from being the case. However, as to ornaments purchased since tho 
death of Maneklal. we think that they must ho brought into hotchpot by 
all the parties in making the partition of the family property. It was 
said indeed [283] for the defendants that there w’as no sufficient proof 
that they had received tho ornaments stated in the accounts to have been 
purchased for them. Tlie gumasta said they had been given to their 
mother. Kashi, however, was not called by either party, and there 
would be no presumption, as the Subordinate Judge thinks, that the 
minors received them. On the whole, we think it would be more satis¬ 
factory that the question whether the defendants or any or either of them 
have or has received the ornaments so stated in the accounts to have 
been received by them or him should ho distinctly considered by the 
Court in executing the decree as regards bringing the ornaments into 
hotchpot. The plaintiff should also bring into hotchpot the ornaments. 


(1) 12 B.H.C.R, 281. 


(2) 1 B. 561. 
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or their value, mentioned in Ex. I N as being of the value of 83 rupees, 
35 rupees and 14 rupees respectively, but not stated to have been made 
for any member of the family in particular, and of which the plaintiff is 
unable to give any satisfactory account. 

As to the remissions of tenants and compromises of suits, although 
they show a loss to the family firm of a considerable sum between 1920 
and 1942, the defendants have failed to give any proof that they were 
improper or uncalled for. The circumstance that Damodar was not made 
a party to the suits, may have afforded the defendants an opportunity of 
taking a technical objection, but cannot by itself and without any other 
evidence afford sufficient reason for concluding that they were compromis¬ 
ed without adequate cause, or contrary to the interests of the family. 
As to the remissions to debtors, the Court below has considered they were 
satisfactorily explained by plaintiff, and that to Rajaram Ganda was, we 
think, the only one seriously disputed before us. Rajaram owed Rs- > ,024 
to the firm, which was compromised at Rs. 551. The defendants say 
that Rs. 150 w'as advanced to Rajaram on the same day and is included 
in the Rs. 551, and that Rajaram’s debt to plaintiff was compiomised at 
Rs. 150 with the Rs. 150 purporting to be advanced to Rajaram. The 
plaintiff by bis vakil says that Rajaram paid no money, but gave a trans¬ 
fer on Pestonji Bomanji and paid the plaintiff his debt when compromised 
in the same way—-and the saviadaskat of 1925 was referred to to establish 
this. Mr. Shivram could not deny that [284] it so appeared by tlie snvia- 
daskat, and upon this evidence, which the defendants have not been able to 
rebut in any way. we think the explanation must be accepted. As to cl. 14, 
which relates to the items of Rs. 375, Rs. 740, and Rs. 1,000 tinentioned 
in T 2} debited to Chhaganlal, the first sum was, as the books show, 
taken by Chhaganlal himself and afterwards debited to his oaughter 
Harkor’s marriage deposit account. The Rs. 740 were written off for 
expenses incurred by Chhaganlal on his visit to Bombay, and the Rs. 1.000 
were given by him to a widowed daugliter on his deathbed. The entries 
must, we think, in the state of the evidence, be presumed to be correct. 
Chhaganlal himself, as the evidence shows, took part with plaintiff in the 
affairs of the family and wrote in the books. In any case, there is no 
evidence to make plaintiff personally liable for them, or to forbid their 
being transferred to the general account. 

As to the losses sustained in trade, amounting to Rs, 8,935-1*3, 
mentioned in statement T. S, the defendants say that such trade was nob 
part of the firm’s legitimate business, and that plaintiff should be held 
liable for them. The ledger, however, of 1920 shows that business in 
molasses, grain, &c., was carried on in Maneklal's lifetime, and the 
conclusion is therefore that it was part of the firm’s business. As to the 
transactions themselves, plaintiff’s vakil says that no contract books were 
kept, and that the particulars of the business are to be found either in 
the firm’s books or those of the parties with whom they traded, and the 
plaintiff was nob questioned about them in the interrogatories. No case 
has therefore been made out for holding plaintiff personally liable for the 
losses, and they w^ere properly debited to the general business account of 
the firm. 

As to the expenses of litigation, to which items 17 and 18 of ci. 19 
of the written statement taken in connexion with the defendants’ state¬ 
ments relate, we cannot agree with the Subordinate J udge that the expen¬ 
ses incurred by plaintiff in the fargati suit should be made a charge on 
the estate. The plaintiff and Chhaganlal were declared by the judgment 


1892 

FEB. 8. 

Appel¬ 

late 

Civil. 

17 B. 271, 


B IX-24 


185 



17 Bom 285 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 of the High Court to have taken advantage of Damodar’s youth, and 
Peb. 8. to have given him less than his fair share of the family property, 

- [285] and the farkhnt executed by Damodar was set aside. No part, 

Appel- therefore, of the expenses incurred by the plaintiS, whether directly or by 
LATE paying Daraodar’s costs (if any), can he properly thrown on the estate to 
Civil prejudice of th*^ defendants. As to expenses inclined by plaintiff in 

- the suits agJiinst debtors and tenants, it was urged that such as were caused 

17 B. 271. iijy plaiotilf's not m iking Darnodar a party to the suits shouhl not be 

charged on the estate. It was urged for plaintiff that ho might have 
thought in good faith that as nianfig^r ho could sue in his own name, and 
that it was not necessary to make Damodar a party, but this could not 
be 80 after Damod-u' objected to being represented by him. We think, 
therefore, tliat the expenses caused as above staten must also he excluded 
fro.m the expens 'S of litigation to he charged on the family estate. 

WiUi regard to the expanses incurred by the plaintiff in the proceed¬ 
ings which Damodar instituted to set aside the certilicate and for an 
account, as that litigation was exclusively between plaintiff and Damodar, 
in which tlie other defendants were in no way concerned, they ought 
not to ha charged on the estate. The same remark applies to the 
Rs. 3,91)4-8-0 referred to in sub-cl. 18 of cl. 19 of the written statement, 
being the expenses incurred by Damodar in tiie fiirqhati suit exclusive of 
what Damodar has recovered as costs from plaintilT, as the other defend¬ 
ants are in no way responsible for tlie plaintiff’s misconduct in the 
partition which was set aside. As to item 13 of cl. 19 of the written 
statement, the plaintiff admits lie must account in partition for the 
Rs. 15,000 drawn out by him on 1st October, 1885, a few months before 
the institution of the suit, and also for the Rs. 5,048 drawn out on the 
13tr) January, 1886. In making up the partition account, Damodar must 
bring in the houses which he received in 18G9 when he separated from the 
family, and also account for the rents received by him for the same, ex¬ 
cepting tlie house in which he lived. Damodar, on the other hand, must 
be credited with the several annual sums, mentioned in the statement I Z 
on account of maintenance and such sums as he may have expended in 
repairs or rebuilding of the houses or any of them, in taking account as 
shown in r Z to which lie was entiiletl after he was restoreil to family. 

[236] It remains to consider the objections taken to tho maintenance 
awarded to Mancha, widow of Ghhnganlal, Krishna alias Kashi, widow of 
Maneklal and mother of tho first three defendants, and Nmidkore, widow 
of Maneklal’s brother Pranjivandas. It has not boon seriously contested 
before us that maintenance is forbidden by tlio custom of tho caste, as 
stated in the written statement of Damodar. Tho loNver Court awarded 
Rs. 100 per annum and a residence to tho three widows. Tho first three 
appellants object to maintenance being awarded to Manchha and 
Nandkore, because they say Manchha is provided for by Ghhaganlal’s 

separate business, which is managed hy plaintiff, and Nandkore did not 

ask for any. This was not tho objection as regards Manchha taken in the 
Court below, and thero is no ovidenc-i to support it. It was there only 
said that she should bring in the joint familv property sho possessed, but 
the lowei Court found, and no attempt has been made to dispute the cor¬ 
rectness of the Court s finding, that she had no property of any sort except 
perhaps a few hundred rupees and ornaments which are unproductive 
property. As fo Nandkore, she was made a party, and it was admitted 
by Damodar, and this is not disputed by the other defendants, that sho 
was entitled to maintenance if the other widows were. No reason has 
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been shown for interference with the award of the Court as regards their 
maintenance, which is almost nominal in amount. 

As regards Krishna aZ^as Kashi, the mother ofthe firstthree defendants, 
she contends that she is entitled to a one-filth share of the family property, 
and not merely to maintenance. This objection raises a que-;tion whicli has 
never been the subject of express ju<iK*ial decision in this Presidency, 
although it is referred to by Mr. Justice West in his elaborate judgment in 
Lakskman v. Satyahhamahai (1). However, in Dnmoodur Misser v, Sena- 
butty Misrain i2), it %\as decided in a partition suit (Mr. Justice Mitter 
delivering the judgment of the Court) where a deceased father had left sons by 
different wives, that each wife, thatis, both motlier and step-mother, accord¬ 
ing to the leading authorities of the Mitakshara school, shared equally v'dth 
all the [287] sons. The conclusion is based, in the main, on the Mitakshara, 
ch. I, s. 7, V. 1. where it is said that “ heirs dividing after the deatn of 
the father let the mother also take an equal share.” This leaves it in 
doubt whether the term “mother” inlcudes step-mother, but the Court 
adopted the opinion ofthe author of the Viramitrodaya at p. 80 tiiat 
it was intended by the author of the Mitakshara to include it Irom the 
circumstance that the pass^ige' is introduced by the remarks ” It has 
been ordained that the wives are entitled to share equally with the sons 
in partition (luring the lifetime of the father,” which shows that the 
division is the same whether the partition is effected before or af»er the 
death of the father. This view is also confirmed by the language of the 

Mayukha, cb. IV, s. 4, vs. 18 and 19. 

It was urged indeed by Mr Vasudev for the respondent that 
Kashi should only share equally with her own sons, hut that would be 
clearly contrary to the rule laid down in the Mitakshara on a division 
during the father’s lifetime. It was said, however, thac the right of a 
mother to share with the sons on partition was obsolete. Mr. Mayne 
says it is so in Southern India, but there is no sufficient reason for 
thinking that it is so here. It may be that no instance of its being 
recognized is to be found in the reports; but this is scarcely a matter for 
surprise, as, when partition takes place between brotiiers, the widows 
still living are generally only the widows of deceased brothers. However, 
the questions and answers in West and Buhler, pp. 360, 820, 824, 
conclusively show that the mother is still considered to be entitled to a 
share in this Presidency, and not to a mere setting apart of a mainten¬ 
ance. They, as well as ihe remarks of the learned authors, are 
inconsistent with the oninion which is expressed by Rao Saheb Mandlik 
in his work that the claim of a mother to a share is obsolete. 

On the whole, we think that no case has been made out for treating 
the mother’s claim as obsolete. The conclusion arrived at bv the 
Calcutta High Court on the question as to the right of a step-mother to 
share equally with all the sons, although not entirely free from doubt on 
the several Hindu texts and authorities, appears to us to be in accordance 
with the opinion of the author [288] of the Mitakshara, tiie priucipal 
authority in this Presidency, and should be adopted. Krishna will 
therefore be entitled to a one-fifth share m the estate, but subject to the 
liability to contribute with the other co-sharers towards the maintenance of 
Manchha and Nandkore; as we cannot hold that she has waived her 
right to share in the family estate because she did not claim it when 
Bayabhai separated from the family in 1868, or Damodar asked for his 
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share in 1869. There is no evidence to show that she took any part in 
those transactions, which were apparently managed exc usively by the 
plaintiff, the eldest son, with the tacit consent of Chbaganlal. 

It remains to consider the question as to the custody of the rajseua. 
We think that question has been rightly deeded by the Subordinate 
.Judge. We think that the findings on issue 8 should be varied by 
declaring that the plaintiff Uttamram is entitled to take the rajseva and 

keep it, with the prooerly appertaining thereto, as the 
property thereof, which, we agiee with the Subordinate Jc^gC- is ii„hty 
stated in the inventory attached to the plaint, with liberty to such 
members of the family as are or shall become marjadas to have access to 

the same for the nurposes oi'worshipping them. .in. 

This disposes of all tlie questions raised by the appeal except as to the 
costs of Che suit, which the Court below has thrown on the estate. As 
the Court br-low h.ns found, and we think corrocth , that the defendants 
have failed in establishing any fraudulent or dishonest conduct on the part 
of the plaintiff iu the management of tlie estate, the rule in ordinary 
partition suits, that the costs of the suit should be borne by the estate, 
was properly followed. The decree must therefore be varied m accordance 
with the remarks made in this judgment and also as to the costs of Bai 
Krishna, Bai Manchha, and Bai Nandkore, each of which must be calculat- 
ed on the claims as allowed hy this judgment, but subject liieieto the 
decree is contirmefi ; and we think that parties should pay theii own costs 
of this appeal, except costs of Bai Krishna, which should he paid by the 

plaintiff. 
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[289] APPELLATE CIVIL. 

Before Sir Charles Saroeiit, Kt., Chief Justice, and Mr. Justice Teiang. 

Kat.i.an Moti {Oriffinal Plaintiff), A)ipelJanl v. pATHURHAi ^ 
FAL.lTliHAl {Oriffinal Defendant), Eespondent.' [lOlli ^larch, 1892. 

TaluJidnrs Art {Bf'mbau Act VI cf IRRK). s. Rl, cl. ‘I—Const} uction---Retrospective 
opnatwn—Alienation of estate —NfiJichoH. 

A decree upon a mortRage bond passed again.^t part of a /a//<A'dor\s estate on 
the 15th August, 1887, was transferred under s. 3‘JO ol the Civil Procedure Code 
(Act XIV of 1S3’2) to the Collector f-jr execution. The property was sold on the 
5th August, but the Collector rcluscd to confirm the sale, as the sanction 

ol the Governor in Cfuuicil under cl. '2, s. Bl o( the Taluk'iars' Act (Bombay 
Act VI cf 18881, which came into force on the 2r)lh March, 1889, had not been 
obtained. 

Held, that the section was not reirospcctivo in its operation, and that the sale 
should be confirmed, although no sanction bad been obtained. When tho Act 
passed, the plaintiff had ahcidy acquired a vested right by the decree to have 
the property sold, and the presumption was that the Legislature did uot intend 
to interfere with that vested right. That presumption was not rebutted by any 
intention to interfere appearing in tho Act itself. 

[F.. 1 Bom.L.R. 849 ; R.. 19 B. 80 (82) ; 22 R. 884 (887, 688, 889) : I Bom.L.R. 164 
(155) : 11 hid. Cas. 9l2 (913) = 7 N.L U. 125 1 

This was a second appeal from an order passed by E. M. H. Fulton, 
District Judge of Ahmedabad, in execution of a decree. 

’ Second Appeal No. 586 of 1891. 
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Tbe plaintiff, Kalian Moti, obtained a decree on the 5th August. 1887, 
in the Court of the Subordinate Judge of Dhandhuka on a sail mortgage 
relating to certain land which formed part of a talukdar's estate. The 
decree directed that the amount due upon the mortgage should be recovered 
by the sale of the land, and it was, therefore, transferred to tbe Collector 
for execution under s. 320 of the Civil Procedure Code (Act XIV of 1882). 
Tbe property was sold on the 5bh August, 1889, but the Collector refused 
to confirm it, as it was not sanctioned by the Governor in Council under 
cl. 2, s. 31 of Bombay Act VI of 1888 * which came into force on the 25th 
March, 1889. He sent back the papers to the Court, stating that no sale 
could be [290] made. Subsequently the plaintiff, who himself was the 
purchaser at the auction sale, presented an application that tbe Collector 
should be ordered to Rive a certificate of sale. The Subordinate Judge 
held that the order of the Collector was right, and rejected the application. 

The plaintiff apnealed to tbe District Court, which confirmed the 
order of the Court below. 

After referring to cl. 2, s. 31 of Bombay Act VI of 1888, the District 
Judge made the following observations in his judgment :— 

“ The Act came into force on tbe 25th March 1889. By s. 2 the 
word alienation is defined as meaning transfer of ownership.’ Section 316 
of the Civil Procedure Code provides that after a sale of immoveable 
property has become absolute (by confirmation), a certificate shall be 
granted to tbe purchaser, and declares that such certificate shall bear the 
date of the confirmation of the sale ; and, so far as regards the parties to 
the suit and persons claiming through or under them, the title to the 
property sold shall vest in the purchaser from the date of such certificate 
and not before. 

“ It follows, then, from tbe wording of these two sections combined 
with that of cl. 2 of s. 31, Bombay Act VI of 1888, that no sale of taluk- 
dari estate has any validity unless it was confirmed prior to the 25th 
March 1889, or has been sanctioned by the Governor in Council. 

“Bud it is urged that the Gujarad Talukdars Act. 1888, cannot be 
given retrospective effect so as to affect the rights of the plaintiff in 
respect of his prior mortgage and decree. There is, no doubt, a general 
presumption against the intention of the Legislature to interfere with 
vested rights, unless such intention is unmistakeably expressed, and the 
effect of s. 6 of Act I of 1868 has to be considered. By this section it is 
enacted as follows :—‘ The repeal of any Statute, Act, or Regulation shall 
not affect anything due or any proceeding commenced before 

the repealing Act shall have come into operation. ’ Now it appears to me 
that this provision does not applv to the present case, because though the 
result of the Gujarat Talukdars [291 ] Act is to supersede, in certain cases, 
8 . 312 of the Civil Procedure Code, which directs the Court to pass an 
order confirming tbe sale when no objection to it has been established, 
still it does not repeal ic. The section seems applicable only to cases where 
a law has been expressly repealed. If, then, such be the ease, it is mani¬ 
fest that the objection to the sale founded on s. 31 of Bombay Act VI 


* Clause 2, s. 31 of Bombay Act VI of 1888.—No alienation of a talukdar’s estate, 
or of any portion thereof, or of any share or interest therein made after this Act comes 
into force shall be valid unless such alienation is made with the previous sanction of the 
Governor in Council, which sanction shall not be given except upon tbe condition that 
the entire responsibility for the portion of the jama and of the village expenses and police 
charges due io respect of tbe alienated area shall thenceforward vest in tbe alienee and 
not in the talukdar. 


1892 

March io. 

Appel¬ 

late 

Civil. 

17 B. 289. 


189 



17 Bom. 292 


INDIAN DECISIONS, NEW SERIES 


[¥ol 


1892 

March 10, 

Appel¬ 

late 

Civil. 

17 B. 289. 


of 1888 cnusu prevail, uoiess on general nriociples it can be held that it 
was not the ietention of the Legislature to affect previously formed 
contracts or pending proceedings. ■' 

The plaintiff appealed to the High Court. 

Nnqindas Tiihidas M-nphatm, for the appellant.—Both the lower 
Courts were wrong in refusing bo order the Collector to give us a cerfihcate 
of sale Clause 2, s. 31 of the Talukdars Act (Bombay Act VI of 1888) 
anplies to a private sale effected by a lalukdar himself, and not bo a judicial 
sale, lb could not have been the intention of the Legislature to make a 
decree, which gives a vested right to parties beneficially affected by it, 
inonerative by giving retrosprctive effect to a subsequent enactment. 
The decree under which we seek bo recover our money, having been pj^ssed 
before the Act came into force and having directed a sale of mortgaged 
property, must end in execution : otherwise it would be merely a dead 
letter. To hold that tlie decrees passed prior to the passing of the Taluk- 
dars Act. but not executed, cannot atlord relief bo the decree-holders 
would he to deprive money-lenders of their money without having any 
source open bo them for its recovery. In such a case the creditor cannot 
fall back upon the mortgage, because it has become merged in the decree, 
and he cannot take advantage of the decree, b^ causo owing bo the absence 
of the Government’s sanction the Act would nob allow it to be executed. 
It cannot be said that the Legislature intended to pass an Act which, 
according bo the construction pub upon it by the lower Courts, sets aside a 
mortgage effected before the Act came into force. 

There was no appearance for the respondent. 


JUDGMENT. 


Sargent, C. J.—In this case the appellant had obtained a decree 
on 5th August, 1887, on a mortgage bond on the lands in [292] 
question, part of a tnhikdcir s estate, and which decree bad been transferred, 
under s. 320 of the Code of Civil Procedure, to the Collector for execu¬ 
tion. The sale of the property took place on 5th AuGusb 1889. hub the 
Collector refused to confirm it, as there was no sanction of the Governor 

in Council to it. Both the Courts below have held the Collector’s refusal 
well founded. 


By cl. 2, 3. 31 of the Bombay Act VI of 1888, ** no alienation 
of talukdar s estate or of any portion thereof, or any share or 
interest therein made after this Act comes into force shall be valid, 
unless such alienation is made witli the previous sanction of the 
Governor in Council, which sanction sliall not lie given except upon 
the condition that the entire responsibility for the portion of the jama 
and o. the village expenses and police charges duo in respect of the 
alienated area slmll thenceforward vest in the alienee and not in 
the talukriar.” \Va agree with the lower appeal Court that s. 6. 
Act I of 18G8. does not apply to trie present case. Tn any view of that 
Ach, here the nroeeedin-in execution of the decree had nof. commenced 
before the Ta ukdars Act. Wo al.o asree with the lower appeal Court 
that the sale by the Court followed by confirmation of such sale and 
grant of certificate, effecting, as they do. the transfer of ownership to the 
auction purchaser, la an alienation within the detinition of that term ; 
but when the Act passed, the plaintiff had alroadv acquired a vested 
right by the decree to have the property sold, and the important question 
lor decision is whether the presumption against the L?gislatura having 
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intended to interfere with that vested right is rebutted by a clear 
intention to do so appearing on the face of the Act itself. 

The District Judge held that the words of the section were plain as 
having a retrospective effect. No doubt, the language of the section is 
distinct io prohibiting alienations after the passing of the Act, but none 
the less clear was the languago of the Mercantile Law Amending Act, by 
8 . 9 of which the effect of all writs of fieri facias as against the goods of a 
debtor to tlie prejudice of bona fide purchaser for value was taken away, 
but which in Williams v. Smith (1) was held not to auply to a [293] fieri 
facias taken out before the Act. The object of the Act, as stated in the 
preamble, is to remove doubts as to the apnlicability of certain portions 
of ths^ Bombay Land Revenue Code to talukdars' estates and to make 
provision for the revenue administration of the same, and if the sanction 
of Government had been required by the Act only to insure that object, it 
might be said that the necessity for the sanction would equally arise 
where the alienation was in execution of a decree; but the language of 
the Legislature clearly leaves it absolutely in the hands of Government 
^ to lefuse such sanction, and thus to prevent the alienation being carried 
out without assigning any reason whatever ; and we think that, without 
clearer proof than is afforded by the language of the Act, we ought not to 
^nclude that it was intended to be exercised when a decree of the Civil 
Court had already before the Act directed that the property should be 
sold. The case of Pryor v. Pryor (2) is important as showing how 
unwilling the Court is to construe an Act in such a manner as to take 
away an existing right under an unexecuted decree. In that case the Act 
only affecfed the particular course of procedure after decree in a partition 
suit, yet the Court refused to give it a retrospective effect. 

oausb. therefore, reverse the order of the Court below, and direct 
the Court to give the necessary instructions to the Oollectoi in accordance 
With the above remarks. 

Order reversed. 


17 B. 293. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Biidwood, 


The Secretary of State for India in Council (Original 
Defendant), Appellant v. KaliDas (Original 

Plaintiff), Bespmdent."^' [7th April, 1892.] 

Beclarat<ny decree—Declaration of title to land—Specific Relief Act (I of 1977) 
s. 42-Cnminal Procedure Cede (X of 18H2). 5 . Order for removal of an 

obslrucUon standing upon certain land — Oivnership of such land—Effect of 
Magistfalt's ordtr under s. \.^^—Jurisii:tion of Civil Court after order maae, 

made an order against the plaintiff, under s. 133 of tbe 
[294j uriminal Procedure Code (Act X of 188*2), for the removal of a certain o'ta 
standing in front of the plaintiff’s shop as an obstruction to the public way. The 
plaintiff thereupon brought this suit against the Secretary of State for Indsa in 
Council for a declaration that the land on which the otta stood was his property, 
and nob that of the Government, 

that the public roads being vested by s. 37 of the Land Revenue Code 
_(Bombay Act V of 1879) in the Government of Bombay, they were “interested 

• Second Appeal No. 806 of 1890. 

n) 4 H. & N. 559. (2) L.R. 10 Ch. 469. 
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fco deny” the pUintiff'e title to the land, and therefore under s 42 of 

Relief Act (I of 1877,. the plaintiS h r^igh to the land Tnd 

entitled to a declaration as against the Government or nis rig noeses. 

the plaintifi was not called upon to wait until the Government had taken posses 

sion of the land. , , , 

It was contended that the jurisdiction of the C<;urt to make the declaration 
prayed for was taken awav by the last clause of s. 133, which provides that no 
ordJr made by a Magistrate under this section shall be called in question in any 

Civil Court.” , • j s 

Beld that the Magistrate’s order under this section is not a conclusive deter- 

ruination of the question of title, 

22 B. 230 (232) ; 76 P. L.R. 1904.] 


This was a secon^i aopeal from the decision of E. M. H. t niton, 

District Judge of Ahmedabad. . . .,v it j i 

Suit for a declaration of ownership. The plaintiff sued for a declara¬ 
tion that certain land on which his otta stood was his property, and not 
that of the Government. .He alleged that this had stood in front of 
his shop for 60 years; that a notice had been issued to him under 
s. 133 (i) of the Criminal Procedure Code (Act X of 1832); that in reply to ^ 
the notice he had stated that the land underneath the otta was his own, 
and that notwithstanding the said reply, he had been ordered by the 

Magistrate to remove the otta. 

The defendant pleaded that the suit was not maintainable, as s. 133 
provided that no order duly made under it by a Magistrate shall be called 
in question in a Civil Court, and that the land was not the property of 

the plaintiff. 

The Assistant Judge of Ahraedabad (Dayaram Gidumal) found that 
the suit was nob barred under s. 133 of the Criminal Procedure Code, 
bub dismissed it on the groan! that the land was nob the property of the 
plaintiff. 

[293] The Assistant Judge made the following remarks in his 

judgment:— ^ 

“ Section 133 of the Criminal Procedure Code says : No order duly 
made by a Magistrate under thU section shall be called in question in any 
Civil Court.’ The order which can bo made under this section is merely a 
conditional order which after a certain procedure can be made absolute 
under 3 . 137, Criminal Procedure Code. Tne plaintiff complained of the 
absolute order, bub his amended plaint raises merely a question of title 
between the plaintiff and Government without impugning the legality of 
the magisterial order. Tno Calcutta High Court hvs recently discussed the 
question in all its bearings in a Pull Benoli judgment (Ohuni Lall v. i2am 
Kisken (2j), and reviewed all the authorities. That judgineob says : “ In 
the Bombay Presidency no difficulty arises, bsoause by s. 37 of the 
Bombay Act V of 1879 the soil of the publio roads is vested in the 
Secretary of State. Accordingly every question of highway becomes of 
necessity a question of conllicbing titles to tho soil, andean bo treated as 
such.’ And, again, ‘ in this Court White and Eield, JJ., in Matty Bam 
Sahoo V. Mohi Lall Roy (3) held that the Magistrate’s decision did not 
preclude a Civil Court from enquiring into the question of title. And in 
the Bombay High Court this view has boon ropeatedly accepted both 
under the earlier and the present Acts. It was taken by Melville and 


(1) Section 133 empowers a MAgiatcabe to require tho removal of au obstruction from 
aoy publio place. 

(2) 15 C.4G0 (467. 470). 
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Kemball, JJ., in LaJji Ukheda v. Jowha Doioha (I); by Westropp, C. J., 
and F. Melville, J., in 'Nilkanthapa Malkapa v. Magistrate of Shofapur (2) ; 
and by Melville and West. JJ., in Balaravi Chatrukalal v. Mogikrate of 
Taluga Igatpuri i3). The suit is, therefore, clearly maintainable.” 

The plaintiff appealed, and the District Court reversed the decree and 
allowed the plaintiff’s claim, holding that plaintiff was proved to be the 
owner of the ground in dispute. 

In his judgment the District Judge observed : "It is not [29G] dis¬ 
puted that at the time when the Magistrate issued his order for the removal 
of the oiifl as an obstruction to the public way, the ground on which it 
stood was in possession of the plaintiff. The burden, therefore, of showing 
that he was not the owner rested, under s. 110 of the Indian Evidence Act. 
on the defendant, unless the effect of the magisterial order was such as to 
shift it on to the plaintiff. The learned Assistant Judge appears to have 
considered that it had that effect, but I am unable to agree with him. He 
argued, I think, very correctly that the words in s. 133 of the Criminal 
Procedure Code, ‘ No order duly made by a Magistrate under this section 
shall be called in question in any Civil Court ’ were no bar to this suit, in 
which it is not sought to set aside the Magistrate’s order, but to obtain a 
declaration of title against the Secretary of State. It might, no doubt, have 
been argued that the plaint, which merely alleges that the plaintiff had 
received notice from a Magistrate to remove his otta, revealed no cause of 
action against the Secretary of State, who was in no way responsible for 
the Magistrate’s orders. Possibly the suit might have been successfully 
resisted on the ground that it was premature, and that until the otta had 
actually been removed and the ground thrown into the road, —or, in other 
words, until the Secretary of State had obtained possession under s. 37 of 
the Land Bevenue Code,—there could not be any cause of action against 
him, as Government in its executive capacity had no control over the 
magisterial order and therefore could not be liable to any suit until he had 
taken possession of the land from which the Magistrate had directed the 
plaintiff to remove his otta. But this defence was not raised. The 

^fence as put forward was understood to mean that under s. 133 the 
Magistrate’s order was conclusive as to title, and would continue so after 

It had been carried out, and the ground has fallen into the possession of 
the defendant. 

Assuming, then, that the defendant accepted the Magistrate’s order 
as giving Government a right to possession, and did not question the 
existence of a cause of action otherwise than on the contention that 
the order of the Magistrate conclusively established his title to the 
grounds, I think the Assistant [297] Judge was right in holding that 
the suit could be maintained. The decisions which he has auoted 
show clearly the opinions of the High Courts of Bombay and Calcutta on 
6 subject, and satisfy me that s. 133 is not a final determination as 
between the person complaining of the interference with his enjoyment of 
ground in hie possession and the Secretary of State on the question of title, 
therefore, remains to consider what effect it has in determining this 
question. Probably the existence of the order is relevant under s. 42 of 
e Evidence Act, but it is not in itself, I think, sufficient to shift the 

urden of proof from the defendant to the plaintiff, who was admittedly 
m possession.” 


The defendant appealed to the High Court. 



(1) 8B.H.C.R. A.O.J. 94. 
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Plause in s 133 ; nevertheless the rulings in Buroda Penhnd Moostcifee v. 
Gora Chnnd MoostafeeW and [298]il/«c/ioo Ghunder v. J H. 

Siorthatthe iurisdiction of civil Courts m «"‘>\“'^'^t 0 rs 'vas bar ed^ 

/T fnrtinri it* 19 binod now when there is a specifac olauso to that effect m 

8 133 Khodabuksh Mundul v. Monglai Mundtd(i) supports our 

The rulings of.the Bombay Hieb Court referred to by the Assistant Jud^e 

^vero under the old Act. and the present question was . 

discussed. The Full Bench decision in Ghuni hall 
against us. but it proceeds upon the assumption that the 

were deeded under the present Code. I t e ord r 

respondent has no cause of action against the defenaant. 

of the Magistrate that is prejudicial to him, and not any act of the E. e 

tiye Government In any event, his cause ol action has no 

because the ground is not yet closed by the removal of his otta. The suit 

is therefore premature. The lower appellate Court wrongly placed he 

burden of proof upon us. The order of the Magistrate raises a presumption 

in our favour— rVaiw/c/iaiiri V. idmic/iniid (5). n i 

Chimanlal Uiralal Setalvad, for the respondent, was not called upon. 

JUDGMENT. 

Sargent, C.J.—The plaintiff in this case seeks for a doolaration 
that certain land on which ho had erected an olla was his property, and 
not that of Goyernraent. It appears that the Magistrate 
order, under s. 133 of the Criminal Procedure Code lAct \ of Ibb-iJ. tor 
the removal of the otla as an obstruction to the public wav. The piiPlio 
roads are vested by s. 37 of Borahty Act V of 1879 in the Government of 
Bombay, who are thus “ interested to deny ” the plaintiff s Mtle jo Uie 
land, and therefore, under s. 12 of the Specific Belief .\ct (I o' 
the plaintiff (suhject to the discretion of the Court, was entitled to a 

declaration as against the Government of his right to the land. Under 

the circumstances, it appears to us to bo a proper ease for a declaratory 
decree, as w'o cannot think that the plaintiff was called unon to wait until 
the Government had taken possession of the land. Those objections, 


(1) l‘i W.R. O.R. ICO. 
(4) 15 C. 460. 


Ci) 19 W.R.C.R. 345. 

(5) r. J. lor 1889, p. 259 
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fhn been throughout contended that the jurisdiction of 

fchelower annf=^al PnTirf fhof fu j u UouiD. VVe entirely agree with 
Calcutta High Court, are distinct^tCities^ra^thf MagS 
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Decree confirmed. 
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Before Mr. Justice Jardine and Mr. Justice Telang. 

SWAMIRAO (Applicant) v. The Collector op Dharwar 

(Opponent).* [20th June, 1892 ] 

“ S: 1 “®- 

the negotiations for the purchasrof land Committee, took part in 

lsssH3£i£iilliP 

andVa'^^'sfexamlaed “ nt?a“s toThr >>7‘he CoUec'tor. 

was taken to h.s “oUng Ts an assessor The D stHoi ? °° 

Co^dSfxi’roTr^) “Oder s. 622“orthTc“va Proeedulf 

~ 

I^shinath v. The Collector of Poona (2), followed, 

ohjeeting to the 

-h ohieetion in the Court be.o^w.^Vd ^IferS.'t: ^^erftVh^^TLuA 

for^his binffi^^ hind the minor, as it was not 


(1) 15 a. 460. 


Application No. 40 of 1892, 
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, . ic annnintod an assessor under s, 19 of the Land 

Acfmsi.rorAotTx'oriTvO) performs ,«asi-judicial funotioDB. and is, therefore, 
incompetent to testify as a witness in the same proceedings, 

[R„ 37 C. 310 (351) = 11 Or. L J. 1-^1= 14 C.W.N. 122 = 5 Ind. Cas. 365.] 

THIS was an application under s. 622 of the Code of Civil Procedure 
'“SL".' Si. l.k» «P by the M..icip.lily of Hobli oodo, ,b. 

Land Acnuisition Act, X of 1870. -.it- i.* a u 

The applicant, a minor, was owner of he land m question. As he 

did not accept the compensation offered hy the Collector, the matter was 

referred to the District Judge under s. 15 of the Act. 

The Collector appointed the Mamlatdar of Hubli as an assessor on 

his behalf. This Mamlatdar was an ex o^fiicio member of the Municipal 
Committee, and had taken part in the negotiations for the purc^se of 
the land in question. But no objection was taken before the District 
Judge to the Mamlatdar’s acting as an assessor, or to his giving evidenoo 

as to the value of the land in question. . . , , u u i-u 

rsOil The District Judge, agreeing with the Mamlatdar, upheld the 


Collector’s award. 

Against this decision the present application was made to the High 

Court under its extraordinary jurisdiction. 

A rule nisi was issued to the Collector of Dharwar to show cause 

why the District Judge’s decision should not be set aside. 

Kao Saheb Vasndcv J. Kirtikar, Government Pleader, showed 
cause.—The applicant did not take any objection in the lower Court to 
the Mamlatdar’s appointment as an assessor. He must, therefore be 
deemed to have waived the objection. The nomination of qualified 
assessors is a provision made by law for the benefit of the claimants to 
compensation. That benefit they may waive if they please. It is. 
therefore, too late for the applicant to contend that the Mamlatdar was 
nob qualified to act as an assessor, and on that ground to upset the whole 
proceedings— Park Gate Ivon Go. v. Gociics (1) ; Queen v. ^cycT (2). 
MacAllister V. The Bishop of Bochesier xirdesar Ilormasii Wadea y. 
The Secretary of State for India in Gonncil (4) ; Unniraman v. Chaihan (5); 


Maxw*ell on the Interpretation of Statutes, 474. 

Mantkshah Jahangirshah, contra. —The applicant is a minor ; his 
guardian had no authority to waive the objection to the Mamlatdar’s 
competency. If there was any waiver, it cannot bind the minor, as it is 
clearly of no benefit to him— Bhodes v. Sioithenbank (G). The Mamlat¬ 
dar had a real bias in the matter. He had, as a member of the Munici¬ 
pality. taken part in the negotiations for the purchase of tho land in dispute. 
He was examined as a witness for the ]\Iunicipaliby both before the 
Collector and before the Judge. He was, therefore, disqualified from 
acting as an assessor— Lohuri Domini v. The Assam Bailway and Trading 
Co. (7) ; Kharak Ghnnd Pal v. Tarack Chunder Gupta (3) ; Kashinath v. 

The Collector of Poona (9). 


JUDGMENT. 

[302] Jabdine, j.—T he applicant objects to the award of compensa¬ 
tion made hy the District Judge under tho Land Acquisition Act. X of 

{!) L.R. 5 C. V. G34. (2) \ Q.B.D. 173. (3) 5 C.P.D. 191. 

(4) 9 B.H.O. K. 177. (5) 9 M. 451. (G) 22 Q.B.D. 677. 

(7) 10 C. 915. (8) 10 C. 1030. (9) 8 B. 563. 
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1870, on the ground that the assessor nominated by the Collector, namely, 
the Mamlatdar of Hubli, with whose opinion the Judge concurred, had a 
substantial intei’est in the matter, sufficient to disqualify him accor:iiag to 
the principle enforced by this Court in Kashmath v. The Collector of 
Foona (1). It appears that the Mamlatdar is a member of the Municipal 
Committee which seeks to acquire the land, and that while holding that 
position he had acted for the Collector in the negotiations and had given 
evidence before the Collector as to the value. We are of opinion that these 
facts bring the present case under the above decision. 

It is, however, urged for the opponent that as the applicant took no ob¬ 
jection in the Court below to the competency of the Mamlatdar, his conduct 
amounts to a waiver, and his acquiescence there estops him here. Whether 
a party acting for himself could have waived the objection to the Mamlatdar 
acting, as a party can waive the common law objection of interest in the 
Judge —Sergeant v. Dale {2 )—we need not determine. Even if the appli¬ 
cant’s acquiescence were tantamount to waiver, it was a matter beyond the 
ordinary conduct of the litigation; and as in Rhodes v. Sioithcnhanh (3), 
where the next friend had waived the right of appeal, the question arises 
whether it was for the benefit of the minor whom the applicant repre¬ 
sents. We cannot hold this to have been the case. In the case of Kashinath 
V. The Collector of Foona the assessor is treated as performing a quasi- 
judicial function, as an “associate in judgment; ” and the learned Chief 
Justice points out that the opinion of either assessor who carries the 
Judge along with him determines irrevocably the amount of compensation. 
The Court set aside the award on the ground that the Mamlatdar. one 
of the assessors, had a substantial interest which could scarcely have 
failed to create in him a real bias. This principle pervades the decisions 
from those collected in Viner’s Abridgment (Title, Judges A) to such 
recent cases as Queen v. Meyer (4) ; and it conflicts with it to [303] sup¬ 
pose that a minor can be benefited in his cause by the presence of a 
judicial officer having such an interest as imports a bias against him. 

It further appears that the Mamlatdar, during the progress of the case 
before the District Judge, testified as a witness to the value of the land. 
Having regard to the legal effect of an assessor’s opinion, we think the 
views expressed in Empress v. Donnelly (5) on the course to be adopted 
when a sole Judge has testified as a witness, ought to influence this Court 
in its disposal of the present case, if there were any doubt. 

We must, therefore, set aside the award and direct that fresh 
proceedings be taken on the reference and a new award passed. 

The opponent to pay the costs incurred here. Those incurred in the 
District Court to be dealt with by that Court when passing a new award. 

Rule made absolute. 
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17 B. 308. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine and Mr. Justice Telang, 


Nagesh (Original Defendant 1), Appellant v. GURURAO (Original 

Plaintiff), Respondent.* [22Dd June, 1892.] 

Hindu law—Inheritance—SuccessionSucccssion among the remoter goim sapmdas-- 
Gotraj sapindas—Succession per capita— Practice—Second appeal New point ratsea 
in second appeal. 

Among the remoter gotraj sapindas the inheritance goes psr capita and not pet 
stirpes. 

The High Court will allow, on second appeal, a new point to be raised for the 
first time, provided it is purely a question of law, arising on the findings of the 
Courts below, and not afiected by any facts outside those findings. 

[R.. 18 B. 679 (683); 27 B. 452 (466) ; 1 N.L.R. 1 (2).] 

Second appeal from the decision of T. Harfc-Davies. Assistant Judge 
of Dharwar, in Appeal No. 72 of 1890 of the District File. 

The plaintiff sued as one of the heirs of one Swacnirao Ehimrao, 
deceased, to recover one-third share of certain property belonging to the- 
deceased. 

[304] The following pedigree shows the relationship of the parties;— 


Anantrao 

1 

I I I 

Tatopant Bhimrao Balapa 

1 ' 

Gurrao Swamirao Nareingrao 

(proj>osi(?fs) 

I I ■ 1 Plaintifl. 

Defendant 2. Defendant 3. Defendant 4. 


Nagapa 


Bapurao, Raghunathrao 
deceased (Sitabai, bis wife) 

I 

Defondant 1. 


Defendants pleaded (inter alia) that plaintiff was not the heir of the 
deceased Swamirao. 

The Subordinate Judge held that defendant No. I's mother, Sitabai, 
was the nearest gotraj sapinda of the deceased, and as such excluded the 
plaintiff. He, therefore, rejected the plaiDtifl'’s claim with costs. 

On appeal, the Assistant Judge held that Sitabai, not being a childless 
widow, could not inherit in preference to her son, the defendant No. 1, and 
as all the parties stood in the same degree of relationship to the deceased, 
they took the property per stirpes, lie therefore awarded to the plaintiff 
one-third share of the property in suit. 

Against this decision the defendant No. 1 appealed to the High 
Court. 

Balaji A. Bhagvat, for appellant.—All the parties stand in the same 
degree of propinquity to the propositus. They take per capita^ not per 
stirpes. Nephews take per capita : see Mayne’s Hindu Law, a. 526 : so, 
too, daughter’s sons take per capita. I contend that by analogy sons of 
nephews take similarly. The principle is that those who take on their 
own right take 2 )er capita : see West and Buhler, 459, 445, and Mandlik’a 
Translation of Vyavahar Mayuk, 81. 


* Second Appeal No. 282 of 1801. 
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N. G. Ghandavarkar, for respondent.—The point is not covered by 
any text or authority. Succession by stirpes is the common rule. 

JUDGMENT. 

Telang, J.—The point which is discussed by the Assistant Judge 
in this case, as to a female member of a family exclu ling her own 
son from inheriting to a distant relation, is now covered by authority (1), 
and was properly abandoned by the pleader for the [305] appellant. 
He has, however, argued that the Assistant Judge was wrong in 
giving the plaintiff a third share of the estate, seeing that the plaintiff 
is one of six members of the family all equally distant in relation¬ 
ship from the propositus Swamirao. At the hearing, we intimated our 
opinion, that as the question was purely a question of law, which arose 
on the findings of the Court below, and could not be affected by any facts 
outside those findings, we ought to allow (2) the appellant to argue it 
although it was not raised in either of the Courts below. And we think 
that the question must be decided in favour of the appellant’s contention. 
The Assistant Judge has held that the inheritance must go per stirpes, 
and that as the plaintiff represents one sifrpes out of the three into which 
the family is now divided, he must get one-third of the estate. There is, 
however, no authority for this view. Succession per stirpes is laid down 
expressly in the case of a partition among the male descendants of a 
deceased person. But that is distinctly stated to be a special rule (3) 
based on a special text. The similar rule in relation to the distribution 
of stridhan is also based in the Mitakshara (4) on a special text. It is 
not, therefore, a matter of course to apply that rule in a case to which no 
express te:jt extends it. On the other band, it is to be remarked, that 
the remoter heirs succeed ic their own right, and directly to the 
propositus. According to the Mitakshara, no doubt, they succeed as 
belonging to the “ line ” of this or that ancestor of the propositus. But 
that is not material on the present point. In this case, for instance, it is 
true that the remoter heirs succeed as representing the line of Anantrao, 
the grandfatherof Swamirao. but all the members of the family shown in 
the genealogy belong in common to that same “line”, and the sub¬ 
divisions of that line into the branches of Tatopant, Balapa and Nagappa 
are irrelevant on the present inquiry. Among them all, an heir nearer in 
degree would exclude a remoter one, and no regard would be paid 
to the fact of their respectively representing two co-ordinate stirpes 
of the family of the propositus. There is thus no positive [306] 
reason in favour of applying the rule of succession per stirpes to the 
case of the remote gotraja sapindas \ while there are certain important 
considerations pointing the other wa>; and the rule itself is laid down as 
an exceptional rule in the cases in which the authorities show that it 
must be applied. It follows from this that it is not a rule which should 
be applied in the present case. And this conclusion derives some support 
from the analogies which were relied upon in argument. As regards 
daughter’s sons, it has always been held that they succeed not per stirpes 
but per capita, and this Court has recently so decided {Pandurang Gopal v. 
Pdmchandra Damodar a'ud anoi/ier decided on 27th January, 1892). So in 
the case of brother’s sons, the same rule has been laid down. In both cases 
the succession is direct, the nephews being entitled to claim as nephews, 

(1) Rachava v. Kalingapa, 16 B. 716. (2) Of. Girriapa v. Ningapa, 17 B. 100. 

(3) See Stokes H, L. Books, p. 391; c/. Smriti Ghandiika, VIII, para. 5. 

(4) See Stokes H. L, Books, p. 462. 
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and being liable to be excluded by any uncle or aunt, aa 
one happens to survive the proposiUcs. The similarity e . 

succession of these neohews with that of the remoter gotraja sapin 
more complete than that between the succession of the latter and Jtiat ot 

lineal descendants. And this is a consideration which 
application of the rule of succession per capita, in preference to tha 
succession per stirpes, to the case of the remoter gotraja sapindas. 

We must, therefore, vary the decree of the Court below by suhstituting, 
in lieu of the third share awarded therein, a sixth share, which is adm 
to be what the plaintiff is entitled to, according to the genealogy l^ld 
proved by the Assistant Judge and to the opinion above expressed. .But 
as this point was made for the first time in this Court, the appe an ca 
be allowed the costs of this appeal. 

Decree varied. 


17 B. 307. 

[307] ORIGINAL CIVIL. 

Before Mr. Justice Parsons. 


Dhondiba Krishnaji and othkrs {Plaintiffs) v. The Municipal 
Commissioner of the City of Bomisay (Defendant).' 

[5th March, 1892.] 

Negligence-Easement-Bighl of support of house by adjoining 

^ oicontr2Clor—Linbilitvof2)rincipnlfor acts ol contractor-Dovibau Munic.palAct 

(III of 1888), 5 . 521—Notice ofsuit—\Vhat is su(/i:ieyit notice* 

Tho plaiutilis were owaors ot a house consistinci of a ground tloor and upper 

storey ami measunng 77 feet ioloogth. On tho south side of the bouse was a 
cullv. 3 feet 6 inches wide, separating it from anoiher upp**r-storied hou^o. ine 
plaintiffs IQ this suit oorapiained that in January, 1891, the defendant oy his 
servants dug a treneb, 8 foot deep, along the whole length of tho for the 

purpose of laying a drain pipe, and that tho work was done so nogl.gontly tha, the 
plaintiffs’ bouse was injured and became m such a dangerous condition that it 
Ld to be pulled down. Tho plaintiffs claimed R^. 3,996 as damages. The 
defendant denied tho negligence, and alleged that tho work was not done by his 
servants or agents, but by a contractor. 

Field, that the defendant was linblo for the net of his contractor. The work 
was necessarily attended with risk, and tho defendant could not free himself from 
liability by employing a contractor. Tho defendant, as well as the contractor, 

was liable to the plaintiffs. 

For tho defendant it was contended that tho notice of action given by the 
plaintiffs under s. 527 of the Bombay Municipal Act (III of 1888) was insufficient. 
Tho notice stated “ that one S. L., a contractor under you. and as such being 
your agent and servant, excavated a trench, It was argued that this was 

not a good notice, as it only alleged a cause of action arising out of tho acts of 
tho defendant’s servants and agents, and not out of tho acts of a contractor. 

Held, that the notice was sufficient. Tho section only requirod the notice to 
state with roasonablo particularity tho oau^o of action, and this was done. The 
individual by whom the damage was done was spooiflod, and the acts which 
caused the damage wore clearly sot forth. 


Suit to recover Rs. 3,99G-13-0 as damages for loss caused to the 
plaintiffs by tho negligence of fcbo dofondaub. 

The plaint set forth that the ulaintiffs were owners of a ohawl situate 
in Haines Road in Bombay, consisting of a ground lloor and upper storey 
and measuring 77 feet in length and 19 feet and G inches in breadth ; 

• Suit No. 241 of 1891. 
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that on the south of this chawl was a gully, 3 feet 6 inches wide, sepavat- 1892 
ing the plaintiffs’ chawl from another upper-storied chawl ; that in March 5. 

January, 1891, [308] the defendant by his servants excavated a trench, - 

8 feet deep, in the said gully for the purpose of laying a drain nipe ; that ORIGINAL 
the trench was made along the whole length of the plaintiffs’ chawl CiViL. 

at one time instead of being done in short lengths ; that the sides of - 

the trench were left unsupported, and that the whole work was done so 
HQS^ifiently that the foundation of the south wall of the plaintiffs’ chawl 
was undermined and slipped outwards, carrying the superstructure with 
it, so that the whole building became in a dangerous condition, and in 
consequence thereof, the defendant, under the provision of the Municipal 
Act, caused the chawl to be pulled down, and the materials removed. 

The plaintiffs claimed Ks. 3,996-13 as damages. 

The plaintiffs farther alleged that prior to bringing the suit, viz., on 
the 27th January 1891, they had given the defendant the notice required 
by s. 527 (see note*) of the Bombay Municipal Act (III of 1888). The 
notice was from the plaintiffs’ solicitors (Messrs. Payne, Gilbert, and 
Sayani), and stated (inter alia) as follows:— 

^ We are instructed that one Sitaram Luxmon, a contractor under you, and ap such 

being your agent and servant, during the last week excavated a trench 8 feet [309] 

deep in the gully situate on the south of our clients’ chawl for the purpose of laying 

down a dram pipe, wif.h the result that the foundations of the south wall of the chawl 

were undermined and slipped outwards, carrying the superstructure with it, so that the 

south wall and other portions of the building were put into the dangerous condition 

attributed to it by the Municipality, and which necessitated the proceelinps taken bv 
them to remove the chawl, r ^ j 

“rhe nhock caused by the slipping of the south wall hag also broken the north 
exterior wall of the chawl, and this wall has an horizontal crack along its whole length 
at a height from 2 to 3 feet above ground level, and the masonry to this wall and to 
the said exterior walls which are also cracked will have to be rebuilt. 

Our clients charge that the damage to their said chawl was caused by the careless 
manner in which the excavation of the aforesaid trench was done. The sides of the 
renoh were not shored or supported in any way, and the trench was opened the full 
ength of the gully instead of in short lengths. The work, having regard to the depth 
of cutting, the narrowness of the gully and its close proximity to our clients* chawl, 
required the utmost care, yet the most ordinary precautions were neglected. 

■ estimate their damages at Rs. 4,000, and unless their claim is settled 

j^thiu one month from the date hereof they will take legal proceedings against you in 
the Uigh Court to enforce it, which please note. 


* Note* ^Seciion 527 of Act III (Bombay) of 1838, is as follows: — 

(1) No suit shall be instituted against the Corporation, or against the Commis¬ 
sioner, or a Deputy Commissioner, or against any Municipal officer or servant, in 
respect of any act done in pursuance or execution or intended execution of this Act or in 
respect of any alleged neglect or default in the execution of this Act :— 

(rt) until the expiration of one month next after notice in writing has been, in 
the case of the Corporation, left at the chief Municipal Office, and in the 
case of the Commissioner, or of a Deputy Municipal Commissioner, or of a 
Municipal officer or servant, delivered to him or left at his office or place of 
abode, stating with reasonable particularity the cause of action and the name 
and place of abode of the intending plaintifi and of bis attorney or agent if 
any, for the purpose of such suit: not 

(b) unless it is commenced within six months next after the accrual of the cause 

of notion : 

(c) the plaintiff shall nob be permitted to go into evidence of any cause of action 

except such as is set forth in the notice delivered or left by him aforesaid : 

(2) At the trial of any such suit : 

(d) the claim, if it be for damages, should be dismissed if tender of sufficient 

amends shall have been made before the suit was instituted, or if after the 
institution of the suit a sufficient sum of money is paid into Court with 
costs. 
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“Our client Dhondibn Krishnaji residee at the 
Harriba Tukaram resides on the Parel Road , and Rag 
Haines Road. They all live on their properties.” 

The suit was filed on the 1st May, 1891. , ai-nfATnentq 

The defendant filed a written statement He denied the ® 

made by the plaintiffs as to the excavation of the ^.‘fen^ant’ 

&c., and stated that the excavation was made , . pr ’ 

his agents or servants as alleged in the plamt, but by a con ra ' .g. 

also stated that, even if no excavation had he^en 
would have been required to pull down the chawl as ‘’®‘"S 
Tondition, and that its said condition was not 'attributable to the 
excavation. The defendant also submitted that the notice of action feUen 
bv the plaintiffs was not sufficient under s. 527 of he Munieipa Act, 
and that the plaintiffs were not, therefore, entitled to bring this su t 

Latham (Advocate General) and Jardinc for P'^'^^'JYouJonemta 
that the defendant gave the work to a contractor does 
him from liability-Huglica v. Percival (1) ; Bower v. Beate (2), Dalton 

BatsSand Scott for defendant ;--They contended that the notffie of 
suit of the 27th January 1891 was not sufficient under s. o2f ot uom. 
Act III of 1888, and thev cited Ullman v. The Justices of the Peace f 
the town of Calcutta (4); Steel v. The South-Eastern Railway Company[bP 

JUDGMENT. 

Parsons. J.-In dealing with this case it will be advisable to 
consider the points of law first, as to the sulfioienoy of notice and 

the liability of the defendant for the action of his contractor. 

The materiil part of the notice before suit given to the dofendant by tne 
plaintiffs is as follows : (His Lordship read the notice of the ‘27th January 
above set out and continued :) It is contended that this alleges a cause of 
action arising out of the acts of the defendant’s agents and servants 
only, and not out of the acts of a contractor, acd that therefore the 

plaintiff cannot recover if the contractor has been in 
defendant guilty of a breach of duty. The law, however, (s. o27 of the 
Bombay Municipal Act. Ill of 1888) only retiuires the notice to state 
with reasonable particularity the cause of action, and I am of opinion 
that this has been done when it is stated that “ one Sitavam Luxmon, a 
contractor under you, and as such being your agent and servant, excavat¬ 
ed a trench, ttc.” The proposition that lie was an agent and servant 
may not be strictly tenable in law. but the individual was specified by the 
use of the word “ con/mefor,” his position was particularised, and the 
various acts which caused the damage are clearly and plainly set out. 
While therefore the plaintiffs must of course be limited to the cause of 
action in the said notice sot forth, I hold that the cause of action is 
wide enough to enable the plaintiffs to maintain this suit, and I find the 
5 th and 6th issues accordingly. 

The next point is. whether the dofendant is liable for tbe acts of his 
contractor in the present suit. The case of Ullman v. The Justices of the 
Peace for the town of Galcutia (4) has been cited to [311] show that if a 
person has to do a lawful act, and ho employs a competent person to do 
that lawful act, and damage ocours, the original employer is nob liable; 

(3) 0 Ap. Oft. 740 (790, 829. 831)* 


(1) 8 Ap. Ca. 443. 
(4| 8 B L.R. 2G5.’ 


(2) 1 Q. B. D, 321. 
(5) IG O.B. 550. 
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(see also S<ee/ v. The South-Eastern Railway Company (1)). Since, 
however, this case was decided, the law has been somewhat modified, 
ihe case of V. (2) must now be taken as embodyine the 

law on the subject. In that case, at p. 829, Lord Blackburn says ■ "Ever 
since Quarman v. Burnett (3) it has been considered settled law that 
one employing another is no liable for bis collateral negligence, unless 
the relation of master and servant existed between them. So that a person 
employing a contractor to do work is not liable for the negligence of that 
contractor or his servants. On the other hand, a person causing some- 
tbing to be done the doing of which casts on him a duty, cannot escape 
om the responsibility attaching on him of seeing that duty performed by 
delegating it to a contractor. He may bargain with the contractor that 
e shall perform the duty, and stipulate for an indemnity from him if 
It IS not perforrned but he cannot relieve himself from liability to 

ib—Uole V. Sittingbourne Batlway 
^ -S”***^ (5) ; Tarry v. Ashton (6).” And at p. 831, 

employer contracts for the performance of 
work, which, properly conducted, can occasion no risk to his neighbour’s 
house which he is under obligation to support, be is not liable for damage 
aiismg from the negligence of the contractor. But in cases where the work 
IS necessarily attended with risk, he cannot free himself from liability by 
binding the contractor to take effectual precautions. He is hound, as in a 
question with the party injured, to see that the contract is performed, and 

is, tneretore, liable, as well as the contractor, to repair any diamage which 
may be done. ^ 

This law is affirmed in Hughes y. Percival (7). The propositions of 
mwso laid down apply to the present case. The work here to be performed 
was hazardous, and a duty was cast on the [312] defendant in respect of 

wK- u plaintiffs having a right of support from the ground on 

wnioh the defendant was operating. I find the 1st and 7th issues 
accordiDgly. 

It only remains to deal with the question of fact raised in the 2nd, 3rd, 
An issues. (His Lordship referred to the evidence and continued:—) 
it 18 clear that the trench was affecting the stabilitv of the bouse ; while 
tne trench was there, the house was sensibly getting into a more and more 
unsafe condition ; and nothing shows this more conclusively th.m the fact 
tnat It was hurriedly filled up immediately the condition of the house 
Decame known, and was not proceeded with until after the house had been 
pulled down. There is a great conflict of evidence as to the way in which 
ne trench was dug. Practically speaking, I do not think that it makes 
very much difference whether the trench was dug all at one time and along 
ne whole front of plaintiffs’ house, or by lengths or along part of the front 
only or whether it was shored at all or not, or whether a bridge of earth 
was left or not. To lay the drain so deep and so near to the plaintiffs’ 
use was admittedly a hazardous operation, and one that required great 
are an precautions. The worse the condition of the plaintiffs’ house, 

greater precautions were necessary. There is no 
ouDc that sufficient care and precautions were not taken, and the result 
as tnat the plaintiffs’ bouse was undermined, its foundations slipped, its 
^or and walls cracked and became unsafe and ruinous. The evidence of 
.— 1 • anga as to the condition of the trench when he saw it is very 

M ^ ^- - 


(1) 16 C. B. 550. 
(4) 6 H. & N. 488. 
(7) 8 Ap. Ca. 443. 


(2) 6 Ap. Ca. 740. 

(5) 10 C. B. (N. S.) 473, 


(3) C M. & W. 499. 
(6) 1 Q. B. D. 314. 
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ObigiNAL used in the trench. No two witnesses lor the defendant 
CIVIL, of the shoring they allege was there. 

hurriedly filled up. Not much reliance can be placed °° 

find, see shoring which never existed, and ° u T'bcow himself a 

long by 2 feet deep, which the contractor of the work 7^0 wTtneLs 

would [313] not see this trench, it is hardly surprising that they would 

not see the much deeper trench that evidently was there. 

It is unnecessary to say more or discuss the evidence a any greater 

detail. I have purnosely not gone into the expert evidence, the ®®- 

thatis, of persons who examined the premises after the mischief had 
been done and the plaintiffs' house demolished, for. as I said before, it is, 
in mv opinion, almost useless. It is no assistance to be told m one 
breath that a crack might be caused in one way, and in another brea 
that it might also he caused in two or three other ways. No doubt such 
injuries as this house had sustained might have been caused in other ways 
than by the disturbance of the trench, but they could have been cause 
by it ; and on the evidence it is clear that, in point of fact, they were 

caused bv it, and by nothing else. . < j 

I find the issues 2. 3 and 4 accordingly. The amount of damages 

claimed has hardly been disputed, and is proved in the case. I pass a 

decree for the plaintiffs for Es. 3,812-7-0 and costs. j o * 

Attorneys for the plaintiffs Messrs. Payne, Gilbert and 
Attorneys for the defendant ;—Messrs. Craivford, Burder, Ducklana 

and Bay leu. 


17 B. 313. 

INSOLVENT JURISDICTION. 

Before Mr. Justice Farran, 

In the matter of IIormarji Ardesir Hormar.ii, 

AN INSOLVENT. [l3th, 20th, 2Gth, 27Lh and 2Sth July and 

4th, 5tb and 6th August, 1892.] 

Insolver^cy — Indian 7nso/i’cu/ Act {Stat. 11 and Iti Vic., c. '21), ss. 50 nad 51 — CohJkcI 
of insolvent amounting to offences within those sections-^Conduct of insolvent 
considered with reference to the following charges filed (ii/ains/ him by opposing 
creditors, vis., reckless speculation ; contracting debts without reasonable expectation 
of paying them ; misco-.ducl in contracting debts; concealment of property ; obfrtiH- 
ing forbearance by false reprcicntations ; co>Rrac/i»(; debts by false pretences \ 
undue preference. 

Tbo insolvent had for many years carried on business in Bombay asamorohant, 
His firm (Messrs. B. and A. Hormarji) had been established in 1830 by his uncle 
and father. On the death of the latter iu 1832 the insolvent was left the sole 
surviving partner, and from that time until his failure be carried on the business 
[3143 alone. The failure took place in April, 1891, and on the 1st May 1891 he 
was adjudicated an insolvent. His liabilities wore stated to bo Rs. 47.98,69l. 

his good assets Rs. 5,13,903 and his doubtful assets Rs. 60.OM. His disoharge 
was opposed by six banka iu Bombay with which ho had had dealings. The 
grouods of opposition wore as follows :— 

(1) Reckless speculation ; (2) contraotint^ debts without any reasonable expec¬ 
tation, at the time when the same was contracted, of paying the same ; (8) gtoss 
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misoonduot in contracting debts ; (4) concealment of property ■ ( 5 ) obtaining 

6?c“tinrdebtrbv“m ® represjo'tations tf ^hLrf 

nfanf^meaos of false pretences; (7; fraaduleatly and with 
intent of diminishing the sum to be divided among his creditors, or o^f eivine an 
undue preference to creditors, having discharged a debt due by the insolvent. 

nothing in the dealings of 

the firm to which objection could be taken. Tn the fir<5t bnif '^fonrJ 

Of opposition, that the insolvent was guilty of rach 
of 3, 51 of the lodian Insolvent AcMra;,rr 2 vt c 2 r “ 

J;Ltrth^1nrve^nt^“?rir^ 

paying them, and that his conduct foil within the purview of s 51 of^the Tnlii * 

iissSllssS 

(3) As to the fourth ground of opposition, that it was proved. 

Ao^rh °PPO®'‘*°°. ‘hat it was not established. On 18th 

or^Juthfnl a, meeting of creditors and I aid a not very candid 

or truthful Statement of his affairs before them. Nothing was th^n a^rrano^/i 
and the meeting was adjourned for a week, in orderthafa committee shoLd 
xaminethe insolvent’s position. &o. It was understood and arranged that in the 
msV'C °° ®‘.®P^.®houl<i betaken against the insolvent, and that he should keep 
stood^e la r*’"«““• The insolvent, however, swore that he Ider^ 
Dulw tw payments, but that he was to Ueep the firm going 

anH R “*1 Insolvent paid Rs. 3,193 due on a bill to one of thelianks 

Bs L 000 to^hiq°*^ account, a few insignificant current expenses and 

fredRors Th! "'ho were preparing a trust-deed to be carried before the 

retre^erutiotr 

ground, that it was not established. On the 14th March 
B^ank thl7l ’fi enquiries had assured the manager of the Chartered 

SE HH "w--- - r:f ^ 

coltratTnl no^hVelut"tCalsTl^pre^S 

opinion thattr^r^at! 

16* Amn° gfo^od (undue preference), that it was not proved. On the 

credifnro V ^ ^o- a meeting of bis 

accented bfil^nf fif’'°°“i Eos’and. That firm had 

did not fa 1 a “P- hut the earliest 

monern a ^ until the 20th May. 1891. His practice had been to remit 
money a day or two before bills became due. The Court was of opinion that the 
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. a It was no doubt d 

transaction was not an undue fraudulent discharge ot a debt 

voluntary payment, but it was not o“a debt is not within the 

within the section. A . S“be fraudulent and must be made 

purviow of tbe section. Such ^ P ^ ♦ ho divided amongst creditors, or of 

^Vith the intent of diminishing the the mere fact of a 

giving an undue nature ctnot be inferred. Here nothing 

voluntary payment, fraud of a penal na insolvent circumstances. 

more was proved than a voluntary pay but was of so sanguine a nature that 

The insolvent knew be was in nifficult.es, ^ h ^ 

he believcKl he could surmount them and 

to keep up his English made penal the Court must be 

undue preference. Where an the oQenoe existed in 

satisfied that the guilty J assume it unless the circumstances 

the mind of the insolvent, and ought not.to assume 

point to no other probable without receiving payment 

The release by an insolvent of » deb. b Indian Insolvent Act 

would undoubtedly fall within the scope of s. bu 
(Stat. 11 and 12 Vic., c. 21). 

The iosolvenc for many years carried on business as ^ “^ 316 ] He 

Bombay under the firm of Messrs. B^aud^ A. Hot-man^, wo 

was adjudicated an insolvent on . ^ ggg g 

stated tobeEs. 47,98.591, his good assets to be Es. o.io.juo. 

doubtful assets to be Es. 60,014^ Chartered Mercantile Bank, the 

Chartered Bank of ?u„ Bank and the New 

India, the Hongkong and Shanghai Bank, the A^, 

Oriental Bank. 

The grounds of opposition filed were as follows ; 

(2) CoSIactinrStrwithout any reasonable expectation, at the 

time when the same was contracted, of 

(3) Gross misconduct in contracting debts. 

(4) Concealment of property. ^ Kv nmkine 

(5) Obtaining forbearance from the opposing croditoi:. by making 

false representations to them. ni-inoRinf* 

The above grounds of opposition wore common to all the ^PPOSi « 

creditors. Tbe Chartered Bank also filed a separate ground ot opposition, 

vi2 .— 

(G) Contracting debts by means of false pretoncos. 

After the cross-examination of the lusolvont, leave was given to tile 

a further ground of opposition, viz. 

(7) fraudulently and with intent of diminishing the sum to be 
divided among his creditors, or of giving an unduo preforouco to creditors, 
having discharged a debt duo by tho insolvent. 

He now applied for his discharge under s. 47 of the Indian Insolvent 

Act Stat. 11 and 1'2 \'ic., c. 21. 

InverariUj and Scoff, for tho opposing creditors : -Tlioy cited as to 
the first three grounds of opposition, Hr /larfc //ri/ii U ; E.r par 
Johnson (2) ; Hr jwrfc Dornjord (3j ; hx parte Rufiord (4) . Rx parte 
White (5) ; Ex parte Salaman ((>). As to undue pvoforonco. ^ 

ter (7); Brown v. Kcmpton{H) ; Uustv, Cooper ID) ; Butcher Stead {W) * 


(1) h 11. 2 Cb. 050. (2) 1 BcG. Sm. 25. 

(4) 2 DoG. M. A G. 231. (5) 11 Q. IL D. GOO. 

(7) L. R. 1 P. C. 318, por Lord Westbury. 
i9) 2 Cowpt 029 (031). (10) L.R. 7 Eng. & Ir. Ap. 839. 


(3) 4 DoG. Sm. 29. 
(0) 14 Q. B. D. 936, 

(8) 19 L. J. (C. P.) 169. 
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[317] In re Skegq (l); Ex varte Griffith (2); Ex parte Hill (3); Singleton v. 
Butler {4:)\Wilsonv. Balfour (5). As to false pretences, Reg v. Welman (6) ; 
Beg V. Willot (7). Reference was also made to ss. 50 and 24 of the 
Indian Insolvent Act ; Stat. 11 and 12 Vic., c. 21, corresponding to ss. 48 
and 32 of Stat. 7, Geo. Ill, c. 57. Also to Stat. 1 and 2 Will. IV, c. 56 ; 
English Bankruptcy Act. 1849; Stat. 12 and 13 Vic., c. 106, s. 256 ; Stat. 
24 and 25 Vic., c. 154, s. 22L ; Stat. 32 and 33 Vic., c. 71. s. 13. 

Lang (Acting Advocate-General), Jardine s,ndi Russell, for the insol¬ 
vent : They cited Morgan v. Brundrett (8) ; Ex parte Doionnian (9) ; 
Miller Y, Sheo Pershad (10) ; Ex parte Jenkins (11) ; Eunnett v. Vinayak 

Pandurang (12). They referred to Stat. 12 and 13 Vic., c. 106; Stat. 6 
Geo. IV, c, 16, s. 73. 


JUDGMENT. 


Farran, J. Hormarji Ardesir was adjudicated an insolvent on the 

1st May, 1891. The debts and liabilities of the insolvent, as stated in his 

schedule, amount to Rs. 47.98,591-13-7, against which he was possessed 

of assets amounting to Rs. 12 or 14 lakhs according to the value to be 

properly placed upon them. They have realised Rs. 11,86,826-8-4. There 

may possibly be sums still recoverable from certain insolvent estates, and 

from the firm of Matheson & Co., of London, but substantially the above 

are the figures which I have to take into account in dealing with this 
matter. 

The insolvent now seeks for his personal discharge under s. 47 of the 
Indian Insolvent Act, 11 and 12 Vic., c. 21. His discharge is opposed by 
the following banks, who are his creditors for the following sums :—The 
Chartered Mercantile Bank, Rs.4.05,430-10-1; the Hongkong and Shanghai 
Bank, Rs. 9,92,403-11-6 ; the National Bank, Rs. 8.65.622-14-10 ; the 
Agra Bank, Rs. 12,42.774-0-11 ; the Chartered Bank. Rs. 2,16,336-1-8 ; 
and the New Oriental Bank. Rs. 3,38.123-4-5. These sums aggregate 
Rs. 38,60,690-11-5. The remaining creditors are creditors [318] for, 
comparatively speaking, small sums, from Rs. 5,000 downwards, except 
Mulchand.wbo is a creditor for Rs. 11,327-1-5, for brokerage: Kushalchand, 
who is a creditor for Rs. 14,818-7, in resnect of a draft, sold against pearls, 
of which account sales were not received when the schedule was made 
up; Premchund Roychund who is a creditor for Rs. 14,754-6-9, for his 
share in the Coorla Mill conmission, which he had not received ; and the 
Comptoir de Paris, who are creditors for Rs. 17,250-12-2 : and also except- 
mg John Elliott & Sons, of London, who are creditors for Rs. 3,33.120- 
12-11; and Matheson & Co. of London, who are entered in the schedule 
as creditors for Rs. 2.58,195-9-5 but on the other side are entered as 
debtors in Rs. 4,91,187-8-9. These accounts of Matheson Sc Go. are not 
as yet adjusted, and the balance may be in favour of the insolvent. If 
^is is so, the total debts of the insolvent will be reduced by about 
Rs. 2,58,195-9-5, which would bring them to Rs.45,40,396-4-2. The above 
figures have not been proved before me, but they are taken from the 
schedule, and may be assumed, for the purpose of this enquiry, to be 
coriect. It may therefore be taken, that the principal creditors of the 
insolvent, with the exception of John Elliott & Sons, of London, are all 
opposing his discharge. 


l) 25 Q. B. D. 505. (2) 23 Oh. D. 69. 

(4) 2 Bos. & P. 283. (5) 2 Campbell, 579. 

(7) 12 Cox. Or. Ca. 68. (8) 5 B. & Ad. 289. 

(10) 10 I. A. 98. (11) 39 W. Rep. 430. 


(3) 23 Oh. D. 695. 

(6) 6 Cox. Or. Ca. 153. 

(9) 32 Ij.J., (Bankruptcy), 49. 
(12) 9 B.H.C.R, 27, 
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The grounds of opposition filed were—(1) Reckless speculation ; 
(2) contractingdebts without having any reasonable or probable expectation, 
at the time when the same were contracted, of paying the same , (3) gross 
misconduct in contracting debts, in that his whole debts so greatly exceeded 
his means of providing for the payment that during the time when the 
same were in course of being contracted (reference being had to his actual 
and expected property) as to show gross misconduct in contracting the 
same ; (4) concealment of property ; (5) obtaining forbearance from the 
opposing creditors by making false representations to them. These grounds 
of opposition are common to all the opposing creditors. The Chartered 
Bank has filed a ground on its own behalf in addition to the above, which 
it also relies on (6) contracting debts by means of false pretences. 

At the close of the cross-examination of the insolvent, counsel for 
the Chartered Mercantile Bank applied for leave to add [319] several other 
grounds of opposition. All of the facts relied upon in support of these 
were known to the opposing creditors when they filed the above grounds, 
or were within their means of knowledge. I refused to allow this to be 
done in the greater number of cases ; as, for reasons which I then gave, I 
considered that the insolvent might have been prejudiced in his defence by 
not having had them put forward and relied upon at an earlier stage of the 
case, and as I thought that the power given to the Court by Rule 20 should 
be exercised with great caution. I allowed a ground of opposition resting 
on an admitted payment of a sum of £5,000 to John Elliott it Co. by the 
insolvent on the eve of his insolvency to be added, as the facts relating to it 
were within the actual knowledge of the insolvent, and of no one else. 
It is now added as ground (7), viz.^ fraudulently, with intent of diminishing 
the sum to be divided among his creditors, or of giving an undue preference 
to creditors, having discharged a debt duo from the insolvent. 

The first ground of opposition is nob within the words of 9. 50 or 51i 
of the Insolvent Act,—that is to say. it is not specifically stated as a ground 
for putting the provisions of either of these two sections in force. I have 
no doubt but that, if it were proved, I should be justified on account of it 
in adjourning the insolvent’s discharge under s. 47 of the Act. It has 
been so ruled in Ee Gopal CJitmder Seal (1), but I consider that unless 
the facts bring the case within the second and third heads of opposition 
I have no jurisdiction to treat it as an otfonoo under s. 51. It clearly does 
not fall within the purview of s. 50. 

The insolvent at the time of his adjudication was the sole owner 
of the firm of B. & A. Hormarji. The firm had been established in 1830 
by the uncle and father of the insolvent. On the death of the latter 
in 1882 the insolvent was left as the sole surviving partner, and continued 
so until his failure. There is no evidence as to what the capital of the 
firm was when the insolvent became the solo owner of it, but since the 
adjudication, balance sheets have boon prepared at the expense of the estate, 
[320] and under the supervision of the insolvent, which purport to show 
the position of the firm at the close of 1886 and subsequent years. These 
balance-sheets have been compiled from the accounts in tlio ledgers of the 
firm. Their accuracy was not disputed before mo, save in two particulars 
which are those:— 

(1) Towards the close of each year it was not uncommon for the 
firm to draw and sell bills of exchange on Ijondon constituents, and, 
receiving the proceeds, to place them bo the orodib of the firm with some 


(1) '1 Bouluois liy. 
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of its bankers. The sums thus received by the insolvent’s firm were 
received for the purpose of being remitted to London to meet the bills thus 
drawn which bad to be met by the firm, and being thus credited in the 
books apoear as part of the assets of the firm. Against that asset the 
liability to meet the bill should of course appear as a debit of the firm. 
It was, however, the practice not to enter that debit in the accounts of 
the year about to close. The practice was to enter that debit at the begin¬ 
ning of the following year, when the proceeds of the bill were remitted 
by wire or otherwise to London to meet the bill. The moneys, when 
arawQ fr«pm the bankers for this purpose and remitted, were credited to 
the banking accounts and debited to the constituent on whom the bill was 
drawn, and the bill drawn was at the same time placed to his credit. The 
accounts then became correct in the following year. This practice, it was 
said, was adopted in order to enable the constituents’ accounts to be balan¬ 
ced to the end of the year, so that it might exactly tally with the account 
of the London constituents as balanced in London to the end of the year. 
There was nothing improper in this way of keeping the books ; but when¬ 
ever it occurred, the balance-sheets, made up from the ledgers, failed to 
show the true position of the firm by the amount of bills drawn on London 
and sold and not entered in the balance-sheets as a liability, though the 
proceed of such bills appears in them as an asset. I sbalf hereafter, for 
the sake of brevity, refer to such bills as “suspense bills.” 

^ (2) The other particular in which the balance-sheets are objected 
to 13 that the assets of the firm are said to be overvalued in them. This 
objection is principally urged against the valuation of the Goorla shares of 
the insolvent. The value of [321] the assets is put down in the balance- 
sheets as it is shown in the ledgers. The original cost price is entered 
there, la this respect the opposing creditors ask the Court, I think, to 
adopt too strict a view. When a merchant is about to embark upon a 

bound to consider bis position in order to ascertain 

whether, if it results in loss, his assets will suffice to meet the probable 

loss. In estimating bis assets for this purpose, be is of course under an 

obligation not to fraudulently or dishonestly overvalue them, but, on tbe 

other hand, he is not bound to subject each item to a strict scrutiny. A 

sanguine man will estimate the value of his assets at a higher figure than 

a more desponding or perhaps a more cautious man will do. In judging 

of a man’s conduct by after events, I think that the Court should 

acquit him of moral or commercial impropriety if be estimates bis assets 

honestly at the figure which he at the time of entering into the 

speculation believed that they were worth. The balance-sheet for 1886 

shows an excess of assets over liabilities of Es. 5,08,928; that of 1887 

shows an excess of Es. 6,04,226; that of 1888 shows an excess of 

Es. 5,93,933 ; that of 1889 shows an excess of Es. 5,50,794 ; and that 

of the first six months of 1890, ending June 30th, shows an excess of 

Es. 2,29,612. These balances are made up after the drawings of the 

msolvent for each year (whatever they may have amounted to) had been 

entered in the books. The Homarji house propertv is not included amongst 
the assets. 

The insolvent states that during this period, ending 30bh June, 1890, 
fie was doing a safe and profitable business which brought him in an 
income of about one lakh of rupees per annum. The business was partly 
conomercial, partly financial, but the latter portion of it was the more 
important. It is necessary to consider its nature and extent. The 
transactions were carried on with Hamborough & Co.. Matheson & Co., 
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the Chartered Mercaotile Bank in London, the National Bank of India iu 
London, and on a small scale with Elliott & Co. They were complicated. 

I will describe the nature of them with Hamborough Sc Co. The insol¬ 
vent used to draw bills on Hamborough & Co., usually at four months 
usance. These he sold in Bombay. With the proceeds he purchased 
bills drawn at six months’ usance. [322] Thus his transactions were 
more or less simultaneous. The six months bills he remitted to 
Hamborough & Co. with directions to discount them, and with the 
proceeds to take up the four months’ bills. The profit on the transaction 
consisted in a nice calculation of the London discount late as compared 
with the cost in Bombay of the six months’ bills. To enable him to make 
this calculation ho received daily a telegram giving the London rates. 
Sometimes the bills drawn on Hamborough & Co. were demand bills, 
which he sold, and with the proceeds purchased six months’ bills. By 
wire he advised Hamborough Sc Co. to discount the six months bills to 
arrive, and thus secured the rate. The profit was made in the same way 
as in the case of the four months’ bills. Sometimes he drew demand 
bills on Hamborough Sc Co., sold them in Bombay, used the proceeds 
until the demand drafts were about to fall due, and then remitted the 
proceeds of the demand drafts or their equivalent by wire to meet the 
demand drafts. The nrotit in this case was that acquired by the use of 
the money in Bombay. 

W^ith Mathcson Sc Co. the process was ditTarent. He drew on them at 
four months’ and sold the hills in Bombay, remitted the proceeds by wire 
(telegraphic transfers) on demand bills to Matheson Sc Co. In London, 
Messrs. Matheson Sc Co. allowed him interest on the proceeds received 
from the telegraphic transfers on demand bills at 5 per cent, until the 
four months’ bills became due, and then met the four months’ bills with 
such proceeds. The transactions with the Banks were similar, and there 
were subsidiary arrangements which it is not necessary to detail. The 
financial business with Messrs. Elliott Sc Sons was coranaratively small 
in amount. The insolvent stated that he needed to sell and buy bills to 
meet the reauirements of this class of his business to the extent of about 
a million pounds sterling per annum, .^s about three sots were drawn 
during the year, there would bo about £300,000 to £100,000 current at a 
time, ft will readily be seen that a very small rate of profit iu discount 
on such large suras w'ould bring iu considerable income. The amounts 
I have given are only rough estimates. It would appear from the 
cross-examination of the insolvent that the figures are probably under¬ 
stated. The statement of [323] the modo of business is not intended 
either to bo strictly accurate, 

With reference to this financial business it is to be observed :— 
(l) That it rested solely on credit and could nob bo carried on unless the 
parties to it were in high repute as to their solvency in tlio commercial 
world. (2) That, resting as it did upon credit it required little, if any, capital 
of the insolvent to be ombaikod in it. and enabled him to keep all, or 
almost all, bis capital invested in shares anil Govermnoub notes upon which 
he received diviiiends and interest, ami it also enabled him to finance the 
Coorla Mills, of which he was the agent. (3) That as long as it was 
carried on through perfectly solvent bouses, there was little, if any, risk 
of loss. As the transactions were embarked in on a calculation based noon 
actual discount rates and the actual state of the money market, it was 
not in its nature speculative. Tiie element of speoubition entered into 
it when forward contracts in exchange wore made iu order to obtain 
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favourable rates for the bills, which the insolvent proposed to draw for his 
fioancial undertakings. The houses with which the insolvent did business 
were houses, it is admitted, of first-class repute. The evidence before me 
does not enable me to determine with exactness whether those a priori 
conclusions were borne out by corresponding results, except that the 
insolvent stated that it was so. There were no profit and loss accounts for 
each year put in evidence, and the balance-sheets, on account of the 
suspense bills not appearing in them, and the drawings of the insolvent 
for each year not being shown, are only approximate guides. The small 
variation in them down to 31st December, 1889, however, lends confir¬ 
mation to the insolvent’s statement. The fair inferences to be drawn from 
them, coupled with the evidence of the insolvent, is that the capital of the 
firm did not materially alter in amount down to that date, and that he 
drew out for expenditure, in one form or other, all the profits of the firm, 
and possibly a little more. 

In addition to the above financial business, the firm did ordinary 
commercial business, taking consignments of produce, pearls, &c., for sale 
in England on account of Native shippers, [324] and selling goods con¬ 
signed to the firm here from abroad. There is no evidence as to the 
extent of this business. It seems to have been of the ordinary character, 
and conducted with prudence. To carry it on would require the sale of 
bills against produce in Bombay to a considerable extent. 

Down to the close of the year 1889 there is nothing, therefore, shown 
against the insolvent to which exception can be successfully taken. In 
the first half of 1890 the insolvent must have met with heavy losses. 
His mercantile assets above liabilities, which on the 31st December, 1889. 
^ood at Ks. 5,50,794 were reduced on the 30th June, 1890, to Rs. 2,29,612. 
This period has not been examined into, and the cause, therefore, of the loss 
has not been shown. The charges against the insolvent are based upon his 
conduct subsequently to the latter date. It becomes, therefore, necessary 
to consider his exact position on the 30th June, 1890, as it appears from the 
balance-sheet (Ex. No. 6). 

(After stating the figures His Lordship continued).—Adding this to 
his mercantile caoibal, the insolvent’s estate upon the most favourable 
estimate showed a balance in his favour of 4 lakhs on the 30th June, 1890. 
H was, however, in a very embarrassed position. Except in the Oriental 
Bank, the accounts in all the other Banks were largely overdrawn, to 
the extent of more than Rs. 5,30,000 on, I presume, the security of 
his available property. However, he nominally possessed 4 lakhs. Its 
saleable value was about 2o lakhs. 

With his finances in this state the insolvent began for rather 
continued, for he began his operations earlier in the year) to speculate in 
exchange, or, as he expressed it, “to work for a rise in exchange." The 
tnarket, which governs exchange, was then in a very excited state. 

Working for a rise in exchange " was, in effect, the same as making 
large purchases of silver deliverable to him at forward dates. On account 
of the great number of exchange transactions which the firm necessarily 
ha'l to enter into for the purpose of its financial business, it is very difficult 
to separate these speculative transactions in exchange from the rest of the 

The two, in fact, were worked, the one with the other. This 
difficulty is increased by the insolvent nob [325] having handed over any 
register of his forward contracts to the Official Assignee. It would be 
possible to ascertain the particulars and amount, of the forward contracts 
from the lists of sales and purchases made out by the different Banks, but 
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the process would be a laborious one. From fear of falling into error I 
have refrained from it. A less accurate estimate is sufficient for tbe pur¬ 
poses of this judgment. In 1890, the insolvent sold bills to 
.^4 071 800. and bought in the same \ear bills amounting to b-.,0bi,4U(J. 
The latter figure does not include some bills which he purchased from 
Messrs. Ralli Brothers and Messrs. Volkart Brothers. The^ deduction 
of a million pounds from each side on account of the insolven^fc’s financial 
business leaves his speculative business as sales, £3.071,800: and 
purchases. £1,681.400; the latter figure being liable to increase on 
account of purchases from Messrs. Ralli Brothers and Messrs. Volkart 
Brother'^ These speculative transactions were, therefore, entered into 
on an enormous scale. Unfortunately, I cannot divide the figures between 
the early and the latter half of the year 1890. The insolvent's account 
shows a total loss in exchange between 30th June, 1890, and his failure 
in 1891 of Rs. 37,50,725. In the statement he made out for his creditors 
in April, 1891, he roughly divided his losses into periods, putting the net 
losses which meant his realized losses, from the 1st of July to the 11th 
of November. 1890. at Rs. 16,49,951-7-3 and from the latter date to the 
31st December. 1890, at Rs. 2.34.802-3-0. This statement makes the 
total losses in exchange to be Rs. 32,54,836-11-9 only, which is too small. 
The above figures are. therefore, probably under-estimated. The state¬ 
ment, liovvover, was made out for the insolvent himself, and he admits 
the figures to he correct as far as they go. The balance-sheet made out 
down to 31st December. 1890, make the insolvent's mercantile assets to 
belessthan his liabilities by Rs. 6.11.669; or, when the Hormarji house 
is token into calculation, by Rs. 4,11,669. This balance-slieet is, however, 
wholly incorrect, in not including “ suspense bills” to the extent, as 

estimated bv the insolvent, of £170.000. 

On the 3l8t December, 1890, therefore, the insolvent’s liabili¬ 
ties must have exceeded his assets by considerably more than [326] 
Rs. 20.00,000. The loss on speculation by this mode of computation 
amounted’ to at least 23 lakhs of rupees between July 1st and 
December 31st. ^Vhether this figure is taken on the insolvent's statement, 
the result is. that the insolvent, starting with a nominal capital of 
4 lakhs, had in these enormous speculations lost it, and some 19 or 23 
lakhs of rupees besides, before the Slst December. Within the limits of 
his means the insolvent was at liberty to speculate if ho pleased, but 
this speculation is. in ray judgment, far in excess of the amount which 
his capital, as it stood in July, 1890. justified him in entering into. The 
result is the same if the final account is considered. Starting in July. 
1890, with a nominal capital of 4 lakhs, he has lost before May, 1891, 
at least Rs. 37,00,000. 

This, in my judgment, amounts to speculation both rash and 
reckless. That, however, as I have said, is not. in terms, an otTonce 
under s. 51 of the Indian Insolvent Act. What I have to determine 
under that section is. whether the insolvent’s debts, or any of them, were 
contracted without his having any reasonable or probable expectation at 
the time when he contracted them of paying the same or whether his 
whole debts so greatly exceeded his moans of providing for the payment 
thereof during the time when the same were in the course of being con¬ 
tracted (reference being had to his actual and expected property) as to 
show gross misconduct in contracting the same. Now as to the contracts, 
which culminated in the loss of Rs. 16 lakhs or more in November, 1890, 
I do not think 1 shall be justified in bolding that they were entered into 
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without reasonable or probable expectation of fulfilling them in paying 
the losses which might result from their breach. When the insolvent 
entered into them he had a fair capital; though the rise in the silver 
market had been rapid and considerable, there was not, according to the 
advice under which the insolvent acted, any apparent reason why there 
should be any rapid or considerable fall, and appearances pointed only to 
ordinary fluctuations of the market and a probable rise. The insolvent, 
therefore, though his forward contracts in the beginning of the second 
half of 1890 were excessive iu amount, had a fairlv reasonable expectation 
that there would not be a fall in exchange, or, at all events, such a fall 
as would more than absorb his assets. 

[327] The position in November and December, 1890, had, however, 
changed. The insolvent was then bankrupt to the extent of 16 to 20 or 
23 lakhs. It is not very material which figure is adopted, and, moreover, 
had on hand forward contracts to a large extent, which then showed a 
further probable loss. In this position he entered into further large specula¬ 
tive sales of exchange. I cannot give the exact figures without an elaborate 
examination of the returns made by the Bank, but the bills sold bv the 
insolvent in 1891, before his failure in April, amounted to £1,365,700, 
while those purchased by him were £1,847.900. A considerable number 
of the latter were cross purchases to close previous sale transactions. 
Deducting one-third of a million sterling from the figures on the other side, 
for financial bills sold and purchased, we find that he sold about £1,000,000 
when absolutely and irretrievably insolvent. In so far as these transactions 
consisted of bills sold under forward contracts, the action of the insolvent 
was simply gambling with the moneys of the Banks. From an examination 
of the list of sales of bills made out by the Banks, I have satisfied myself 
that tbo £1.000,000 of bills sold included a large amount of forward sale ; 
the insolvent indeed himself admits it. This gambling with the creditors' 
moneys had been going on at least as far back as the 11th November, 1890. 
It would perhaps be incorrect to say that the insolvent when he contracted 
fresh liabilities after 11th November, 1890, had no probable or reasonable 
expectations of being able to pay them, for by keeping up appearances 
and selling more bills he might have expected to be able to.satisfy these 
particular'liabilifcies by incurring fresh ones, but I cannot entertain any 
doubt, but that the liabilities incurred in'respect of forward contracts after 
the 11th November, 1890, were, when they ripened into debts, such as to 
indicate gross misconduct in contracting the same. The assets with which 
he could hope to meet them were a huge minus quantity. 

I am, therefore, of opinion that the third ground of opposition is 
established, and that the insolvent’s conduct falls within fthe purview of 
s. 51 of the Act. It is argued by the Advocate-General that the 
conduct of the Banks in entering into those forward contracts with 
the insolvent was such that they are not [328] now entitled to oppose 
his discharge upon the above ground. I do not yield to that argument. 
No doubt the Board of the Chartered Bank thought that he was speculat¬ 
ing. The Home Board advised their Bombay agent of this at the end of 
1890, and several times again in 1891, and the agent entered into few fresh 
unsecured transactions with him after that. In January it was proposed 
that all the Banks should make up a statement, so as to ascertain the 
extent of Hormarji's dealings, but nothing came of it. The managers at 
the beginning of 1891, or quite at the end of 1890, called the broker 
Mr, Weber’s attention to the magnitude of the insolvent's operations. I 
‘think that at this time they certainly suspected that Mr. Hormarji was 
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speculating. It would, however, have been a strong measure to havo 
refused his forward bills at that time. It is the business of the Banks to 
sell their own bills, forward as well as ready, and to cover themselves by 
buying the forward or ready bills of merchants. When this is done there 
is DO speculation. It is difficult for Banks to inquire, in the case of 
merchants offering to sell their forward bills, whether they are speculative 

sales or not. ^ _ . / • 

I think that I should not be justified in deciding that Banks forfeit 

the protection which the provisions of s. 51 afford them, because they do 
not refuse the forward bills of a finance house like Hormarji’s, which they 
believed to be solvent, on the suspicion that they are speculative in 
character. As to the position and strength of the house, the magnitude 
of its operations for so many years, and the boastful way in which 
Hormarji was accustomed to speak of his firm no doubt misled them. At 
the same time the extreme facilities which the Banks afforded the insol¬ 
vent in carrying on his speculations must have been a great temptation to 
him to continue them. I shall take this into account when dealing with 
the insolvent’s conduct. 

The fifth ground of opposition, that of obtaining forbearance 
fraudulently and by means of false pretences, I do not consider to be 
established. On the 18th of April, 1891, the insolvent called a meeting of 
the Bank managers, and laid a not very candid or truthful statement of 
his affairs before them. Nothing was [329] then arranged, and the meeting 
was adjourned for a week, but a committee of inspection on behalf of the 
Banks was anpointed coexamine the insolvent's position, and chat the insol¬ 
vent should lay some definite proposal before the Banks. It was under¬ 
stood at the meeting and expressed that the Banks in the interval should 
take no steps against Hormarji. and that ho should keep his affairs iQ 
statu quo* Hormarji says that he understood that he was to make no 
large payments, but was to keep the firm going. During the week 
Hormarji made a payment of Rs. 3,193-15-3, duo on a bill, to one of the 
Banks, and a sum of Ks. 472'6'1 on re-draft account, a few insignificant 
current expenses, and Rs. 1,000 tr> his solicitors. The payment of 
Rs. 3,193-15-3 to one of the Banks shows that it was not intended that na 
payments whatever were to be made. The payment of Rs. 1,000 to the 
solicitors, who were preparing a trust-deed to belaid before the creditors, 
does not seem to me, in spirit, to be a breach of the somewhat indefinite 
understanding which the opposing creditors rely on, I fail, however, to 
see how the making of this payment subsequently to the meeting can 
be sain to be an obtaining of the forbcaranco which was granted at the 
meeting fraudulently or by means of false pretences. It is not shown 
that Hormarji at rhe time of the meeting intended to make this payment, 

Tlie next matter to be considered is the ground of opposition relied 
on by the Chartered Bank, that the insolvent contracted a debt to them 
by means of false pretences. The facts may be briefly stated. On the 
14th of March the Manager, Mr. Stivon, received a telegram from his head 
ofiice to the effect tliat it was rumoured in London that the firm of 
B, A. Hormarji were in difliculties, and asking him to report. Mr. Stivea 
sent for Hormarji and made inquiries in reference to the trutli of the 
rumours mentioned in the telegram. It is uiinoeossary to go into the 
details of tlie interview. The result was that Harmarji led Mr. Stivea 
to believe that though his firm had met with losses, they were such as- 
the firm was well able to bear, and that the firm was quite sound and 
solvent. It was at this time absolutely and hopelessly insolvent ta 
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the knowledge of Hormarji, though he may have entertained the 
[330] insane delusion that by a rise in fche silver market and by further 
speculations he would be able to retrieve his position. 

That his representation as to his position was a false representation 
or false pretence is clear enough. It is, however, necessary co bring the 
case under s. 51 that the debt should be contracted by false pretences. 
On that day Mr. Stiven accepted the bills of Mr. Hormarji himself for 
£20.000 in lieu of a Bank telegraphic transfer which Hormarji had 
contracted to give him. Mr. Stiven, however, would not do this without 
security. Security was given and the bills were eventually accepted in 
London and paid. After this there was one or perhaps two small new 
unsecured transactions in bills, but the bills were paid. On the 16th 
April the insolvent sold one of his own bills on Messrs. Matheson & Co., 
for £10,000 to the Bank. This was in pursuance of a contract, dated the 
16th July, 1890, by which the Chartered Bank had contracted to purchase 
a Bank telegraphic transfer, or a demand draft, on Messrs. Matheson 
& Co., or Messrs. Hamborough & Co., for £10,000, deliverable between 
30th March and 30th April, 1891. Under that contract Hormarji was 
entitled to deliver his own demand bill. The evidence of Mr. Stiven goes 
to show that it was because he bad made this contract that he purchased 
Hormarji’s £10,000 draft, and not because of the false pretence which 
Hormarji had made to him on the 14th March, though, no doubt, if he 
had known Hormarji’s real position, he would not have taken his demand 
draft without security. Stiven would, no doubt, have equally taken it, if 
he had not received a telegram on the 14th March, and had had no 
conversation with Hormarji as to his affairs. 

Under these circumstances, I think it would bo a straining of the 
law to hold that the debt which arose from the dishonour of the bill for 
£10,000 was contracted by false pretences. I must, therefore, bold that 
the sixth ground of opposition is nob established. 

I now turn to the more serious charges, the fourth and seventh, 
framed under s. 50 of the Act. On the 16th April, the day but one before 
Hormarji met his creditors, he despatched some time after 2 P.M., a draft 
of £5.000 to Messrs. Elliott k Sons. [331] That firm had accepted 
bills of Hormarji’s which he was bound to take up. but the earliest did not 
fall due until the 20th May. His former practice had been to remit 
moneys to take up such bills a day or two before they became due, but in 
a few instances he had remitted a week, and a fortnight before the bills 
were payable. In those cases Messrs. Elliott & Co., on receipt of the 
money, placed it with a discount house, and credited Hormarji with the 
interest received. The £5,000 were sent by a telegraphic transfer of the 
Oriental Bank, which was paid for by a cheque on the Bank of Bombay, 
where the insolvent had a cash credit on the security of Government 
paper. There was no financial benefit to be gained by sending this money, 
and I entertain no doubt that it was sent to lessen the insolvent’s liability 
to Messrs. Elliott & Sons. It was undoubtedly voluntary. The question 
is whether it is a fraudulent discharge of a debt within the meaning of 
8. 50 of the Act. I do .^ot think that it is proved that it was. Under s. 24 
of the Act, any voluntary payment made by a man when in insolvent 
circumstances within two months of his insolvency is deemed fraudulent 
and void against the assignees of the insolvent, and can be set aside on 
that ground. This is a section dealing with civil rights. Section 50 is a 
highly penal section, and in it the word “ fraudulent must have its 
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ordinary meaning assigned to it* The offence of fraudulently dis¬ 
charging a debt is placed among such offences as concealing property, 
wilfuilv altering books, and other similar offences of a heinous nature, 
and the penalty which can be inflicted for it is two years’ imprisonment 
on the criminal side of the jail. It is by no means clear what the section 
does mean. Releasing a debt due to the insolvent without receiving pay¬ 
ment would undoubtedly fall within its scope. A mere voluntary pa>meDt 
of a debt is, I think, equally clearly not within its purview It must be 
fraudulent and may be made " with the intent of diminishing the sum to be 
divided amongst creditors, or of giving an undue preference to any of the 
creditors.” From the mere fact of voluntary payment I do not think you 
can infer fraud or a penal nature. I was myself for some time strongly 
inclined to limit the fraudulent discharge of a debt to the case where an 
insolvent releases a debt due to himself without consideration, but am now 
disDOsed [332] to think that it is of wider import. The intent to give an 
undue preference to a creditor occasions the difficulty. That can only be 
done, I think, by paying or securing him. I doubt if the words can be given 
effect to (as suggested by Mr. Lang) by concealing a debt due from the 
insolvent with intent of preserving it always for the creditor, notwithstand¬ 
ing the insolvency proceedings. However that may be, I chink nothing 
more is proved here than a voluntary payment by a man in insolvent 
circumstances. When it was made, I think that Hormarji had not the 
idea of the Insolvent Court bdiore his mind. He knew that he was in 
difficulties, but such is the sanguine nature of the man, that I feel pretty 
confident that he thought his financial and commercial business was of so 
valuable a nature, and that his commission from the Coorla Mills was so 
valuable an asset, that his creditors would certainly, on terms, allow him 
to carry on the one, and continue to receive the other, and accept payment 
of their debt by instalments, and that his only doubt was whether he 
could not continue to carry on his business without calling his creditors 
together, a doubt which his consultation with Mr. Craigie on the evening 
of the 16th April at once dispelled. If the insolvent entertained these 
views, I do not think that I can hold that he sent the £5,000 bo ^Messrs. 
Elliott Sc Sons fraudulently with intent to diminish the sum bo he divided 
amongst his creditors, or to give an undue preference to Messrs. Elliott 
sons. I should rather say it was done with a view of keeping up his 
English connection and bo prevent ^lessrs. Elliott S: Sons refusing to do 
business with him any longer. I do nob believe the insolvent when he 
says that he did as a piece of skilful financing. In that point of view it 
was detrimental. The cases cited by Mr. Inverarity are all, with one 
exception, decided (under a wholly different statute) cases arising out of 
the civil liability of a creditor voluntarily preferring to restore the payment 
which he has received. I do not say that they are not useful as guides : but 
when the conduct of the insolvent in giving a fraudulent preference is 
made penal, the Court must be satisfied that the guilty intention neces¬ 
sary to constitute the offence existed in the mind of the insolvent, and 
ought nob to assume it, unless the ciroumstancos point to no other probable, 
I will not say possible, conclusion. 

[333] The last charge against the insolvent is of a painful nature. It 
has caused me much anxiety. The circumstances connected with it are 
those : —(His Lordship then discussed the evidence and continued ;—) I 
do not, however, think, as suggested by counsel, that the insolvent formed 
a deliberate design in November, 1891, of setting aside the return com¬ 
mission as a fund for emergencies, or as a provision against insolvency. 
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I am rafeher ioclinad to credit his statement that he looked upon the 
return brokerage as something outside his business, a fund to which his 
business creditors had no claim, and that when he found himself in the 
possession of a considerable portion of it, when he was adjudicated an 
insolvent, the temptation to retain it unnoticed was too strong to be resisted, 
and that his moral courage was not sufficient to enable him to admit his 
error^ when the Official Assignee asked him for an explanation. The 
sum is too small to support the suggestion of the counsel for theopnosing 
creditors, and it has probably been all spent before now. I must, however, 
record my finding that the fourth ground of opposition is proved. 

For the reasons expressed through my judgment, I feel that a com¬ 
paratively light punishment will be sufficient to meet the ends of justice 
in this case. The insolvent, whose discharge has already been suspended 
for more than a year, will suffer imprisonment, under s. 50, for three 
months, and will after that be entitled to his discharge when he has been 
in custody at the suit of the opoosing creditors, under s. 51 of the Act, 
for twelvemonths; in all his discharge will thus be postponed for fifteen 
months from this day. The question whether judgment should be entered 
up against the insolvent under s. 86 can be decided when the insolvent 
comes up for his discharge. 

On the application of counsel the costs of the opposing creditors 

together with the costs of the adjudication were o)dared to be paid out of 
the estate. 

Attorneys for the insolvent: Messrs. Chalky Walker and Sjnethavi. 

Attorneys for the opposing creditors : Messrs. Craigie^ Lynch and 
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[334] INSOLVENT JURISDICTION. 

Before Mr. Justice Bayley (Acting Chief Justice) and Mr. Justice Candy, 

In the matter of Hormarji Ardesir Hormarji, 

AN INSOLVENT. [29th and 31st August, 1892.] 

Insolvency Insolvent convicted and sentenced to initrisonment under s. 60 of the Indian 
Insolvent Act {Stat. 11 and 12 Vic . c. 21)— A%peal by insolvent under s. 73 —Bail 
iVo power in High Court to admit insolvent to hail, pending appeal. 

An insolvont was convicted by the Insolvent Coart of an offence under 
s. 60 of the Indian Insolvent Act (Stat. 11 and 12 Vic , c. 21) and sentenced to 
imprisonment. Under s. 73 of the Act be appealed against the decision and 
sentence of the Insolvent Court, and applied to be admitted to bail, pending the 
hearing of his appeal. 

Held, refusing the application, that the High Court had no power to admit 
him to bail. 

Application to admit to bail. 

Oq the 24ch August the insolvent was sentenced (1) by Farran, J.. 
(sitting as Commissioner in Insolvency) to suffer imprisonment for three 
months under s. 50 of the Indian Insolvent Act (Stat. 11 and 12 Vic., 
c. 21). From this decision and sentence the insolvent lodged an appeal 
under s. 73 of the Act. He was in custody, and he now applied to the 

s-ppellate Court to be released on bail, pending the hearing and determina¬ 
tion of his appeal. 


1892 

AUG. 6. 

Insol¬ 

vent 

Jurisdic¬ 

tion. 

17 B, 313. 


B IX—28 


(1) See supra 17 B. 313 (333). 

217 



17 Bom. 335 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

AUG. 31. 

Insol¬ 

vent 

Jurisdic¬ 

tion. 

17 B. 334. 


Jardine, for the insolvent.—There is no section or provision of the 
Insolvent Act which deals with such an application as the present, nor 
have we been able to find any precedent in the records of the Court, 
either for, or against, such an application. But we contend that the 
appellate Court must have power to admit to bail. Otherwise the right 
of appeal given to insolvents by s. 73 would be nugatory. The appeal 
has been accepted and filed ; but, if the insolvent is not admitted 
to bail, ho will have suffered the whole or the greater part of his sentence, 
before his appeal from it can be heard and determined. The righc of 

appeal would thus be a mere mockery. . 

[Bayley, C.J, (Acting).—The first question to be determined is 

whether this Court has power to grant such an application as this. By 
English law a person convicted, and under sentence, [335] cannot be 
admitted to bail. Even where a true bail has been found by a grand 

jury aeainst a person, he cannot be bailed,] 

The rules of the English law are against me, but I submit that the 
Indian criminal law is more nearly analogous. At common law, no doubt, 
there is no appeal from a conviction of an offence. But in India such 
an apneal is given. The Criminal Procedure Code (X of 1882) does not 
directly apply to proceedings such as these, but its provisions support the 
argument that the power to admit to bail must exist in this case where a 
right to appeal is given. 

Scott, for the opposing creditors, opposed the application :—This 
Court is not an Insolvent Court, and can only interfere with proceedings 
of the Insolvent Court where it is exuressly authorized to oo so. It has 
not been given a power to admit to bail. 

Cur . adv . vult . 


JUDGMENT. 

BayleY', C. J. (Acting).—This is a motion on behalf of the insolvent, 
H. A. Hormavji, that he may be liberated on bail until the hearing and 
final adjudication of the apneal filed by him from the decision of Farran, J. 

On the 24th of August. 1892. Farran, J.. sitting as Commissioner of 
the Insolvent Court, made an order in the following terms;— 

“ Tills Court doth order and adjudge tliat tlie said insolvent Hormarji 
Ardosir Hormarji be forthwith taken into custody of the -lailor of Her 
Majesty's Common Jail of Bombay on its Criminal Side by virtue of a 
warrant under the seal of this Honourable Court, to bo detained there for 
a period of three calendar montlis to ho computed from the date of his 
arrest under this order. Ami this Honourable Court doth further order 
and adjudge that the said insolvent Hormarji Ardeair Hormaiqi shall be 
declared entitled to the benefit of the said Act as to the several debts and 
sums of money due or claimed to bo duo at the time of making the order 
vesting the property, estate, and effects of the said insolvent pursuant to 
the said Act in that behalf in Charles Agnovv Turner, Esq., the Official 
Assignee of this Honourable Court and the Assignee of the estate and 
effects of the said insolvent, on behalf of several [336] persons named in 
the schedule as creditors or claimed to be creditors for tho sums respec¬ 
tively bliorein mentioned, and for which such persons gave credit to the said 
insolvent before the time of making such vesting order, and which were 
then nob payable, and as to the claims of all other persons nob known to 
the said insolvent who may he endorsees or holders of any negotiable 
security set forth in the schedule of the said insolvent as aforesaid at the 
expiration of the said three months, except as to the debts due to the 
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said opposing creditors, and that as to such last mentioned debts the 
insolvent shall be entitled to his discharge so soon as the said insolvent, 
Hormarji Ardesir Hormarji, shall have been in custody for the period of 
twelve calendar months in Her Majesty’s Common Jail of Bombav on the 
Civil Side of the said Jail at the suit of any one or more of the said oddos- 
ing creditors, the Chartered Mercantile Bank of India, London and China, 
the Agra Bank, the New Oriental Banking Corporation, the Hongkong 
and Shanghai Banking Corporation, the National Bank of India, Limited, 
and the Cnartered Mercantile Bank of India. Australia and China, such 
term of twelve calendar months to commence after expiration of the 
aforesaid term of imprisonment for three calendar months.” 

This Court is sitting under the provisions of s. 73 fl) of the Indian 
Insolvent Act (Stat. 11 and I2 Vic,, c. 21) which [337] is as follows. 
(His Lordship read the section and continued) :—It is admitted that no 
similar application to the present has ever been made in this Court, or, so 
far as has been ascertained, in the High Courts at Calcutta or Madras. ’ It 
is, therefore, desirable to see what the state of English law was at the time 
of the passing of the Indian Insolvent Act, 11 and 12 Vic., c. 21, especially 
as for the power of the Court of the King’s Bench to admit persons to bail. 

Now I would premise that it has been held to he a clear principle of 
English law, that a person charged with a misdemeanour is entitled to be 
admitted to bail on producing sufficient sureties— Reg, v. Badger (2). As 
to persons convicted, however, the law is different. A man cannot be 
bailed if he he convicted by verdict or confession’’—Comyn’s Digest, 
Bail, F (2). ‘ It is to be observed that neither this Court {the Court of 

King s Bench) nor any other Court can ba.il persons in execution, or 
punished under any statute with imprisonment for their offence. And 
this is one reason why they cannot interfere where a parry is committed 
fora contempt”—Bacon’s Abridement, Tit. Bail (D.),'Vol. I, p. 356; 
see also Chittv s Criminal Law, Vol. I, p. 9S. In the well-known case of 
John Wilkes ^3), who was tried and convicted on a charge of printing and 
publishing a seditious and scandalous libel, &c., an attempt was made, 
pending the hearing of a writ of error lodged by the accused, to have him 
admitted to bail. The matter came before the Court of King’s Bench, and 
was heard by Lord Mansfield, C. J., and Yates. Aston and Willes, Jj! It 
was urged for the prosecution that he was bailable under the provisions of 
Stab. 4 and 5 W. and M., c. 18. Ip delivering his judgment on this point, 
Lord Mansfield says (p. 2540) : “ Now whatever doubts there may be 

about what is within the Act of Parliament of the 4 and 5 W, and 
M., c. 18, it is most certain that a person convicted of a misdemeanour 

(1) Section 73 of the Insolvent Act is as follows : —And be it enacted that it shall be 
lawful for any person who shall think him?elf aggrieved by any adjudication, order or 
proceeding of any such Court for the relief of Insolvent Debtors to present, within one 
calendar month thereafter, a petition to the Supreme Court of Judicature of the 
rresidency; and it shall be lawful for such Court to order that the whole of the evidence, 
It any, which shall have been so taken down in writing as aforesaid and the minutes 
and records of the proceedings, of which complaint shall have been made, shall be 
rought before it ; and the said last mentioned Court shall enquire into the matter of 
e petition, and of such proceedings and evidence, and shall make such order thereon as 
o the same Court shall seem meet and just, and shall thereby direct by whom and in 
^ ^he costs of such petition, and of the proceedings which shall have been 

ad thereon, and of the taking down of any such evidence in writing, and of the pro¬ 
ceedings of which complaint shall have been made, sball be paid ; and such order shall 
e final and exclusive as to all parties and shall be compulsorv and binding upon the 
vourt in which such proceedings so complained of shall have b'een bad. 

(■2) 4 Q. B. 468. f3) 2 Burr. 2528. 
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1892 is not within it; because his case is not a bailable case. Nothing. 

Aug. 31. therefore, can be clearer than that his case is not within an Act of ^arlia- 
-meat that relates only to bailable cases. So, too, Aston, J., (p. 2o42j. 

Insol- Xhis Act “ cannot extend to cases of criminal misdemeanour, after convic- 

VBNT tioQ : because in such cases a defendant is not entitled to be bailed at all, 
IruTSDir- and [33ts] Willes, J..also sa>s {p. 2542) “ after actual conviction of a mis¬ 
demeanour the defendant is not entitled to bail: whether ha be or be not 
outlawed.” An application was then made to admit the defendant to bail 
17 B. 334. under the general discretionary power of the Court, but Lord Mansfield 

said he knew of no case in which this bad been done. In Bex v. Brooke 
and others (1) the defendants were Magistrates who had discharged out 
on bail, pending the decision of their anpeal, certain persons who had been 
convicted by a Justice of iho Peace under the Vagrant Act and committed 
to the House of correction. They now appeared, on a rule coming on 
them, to show cause why information should not be filed against them for 
misdemeanour in discharging on bail the convicted persons. It was argued 
by counsel on behalf of the defendants (p. 193) that although no express 
power was given by the stature, under which the accused persons had 
been convicted, to bail a person convicted. “ yet as he is permitted to appeal 
to the next sessions, it follows of course that he may bailed in the mean¬ 
time, otherwise the appeal is nugatory: for the party may suffer his 
punishment before the appeal can be heard.” On the other side it was 
stated in argument that “the law is clear that where a man is committed 
in execution, he is not bailable,” and that it made no difference that an 
appeal was given by the statute. “ Though an appeal is given in this case, ’ 
counsel argued, “ the ordinary course of punishment adjudged by the 
conviction is to take place in the same manner as in case of a judgment 


in a Court of a law upon a criminal proceeding, where the punishment may 
be inflicted before the writ of error can be determined.” In delivering his 
judgment on the point, Ashhurst, J., said (pp. 194, 195): If this matter 
had rested merely on the charge of the defendants having admitted the 
parties to bail after they had appealed against the convictions, I should 
have been very unwilling to have granted an information against them 
on that ground ; because as the Act of Parliament gives a summary 
jurisdiction to a Magistrate to convict persons coming within the 
description of vagrants, and in the same breath gives the party con¬ 
victed a right of appeal from such conviction, a Magistrate not very 
[339] conversant in the law, might naturally enough have conceived that 
the meaning of the Legislature was, that the party should not undergo 
the punishment till the appeal was determined ; and, therefoi'e, if the 
justices had acted bona fide, I should have not been inclined on this ground 
alone to have granted the information.” Buller, J., observed, as to the 
construction of the Vagrant Act, “ that he had no doubt upon the subject, 
that the commitments of the justice in this case were in execution, 
consequently the parties could not be bailed, notwithstanding that the 
statutes had given a right of appeal against the conviction to the next 
sessions.” It is said,” says Buller, J.. “ that it is strange that the 
party should suffer the punishment while the appeal is pending, but we 
are to consider it like the case put at the bar of a writ* of error, which 
does not suspend the execution of a judgment, which it is brought to 
reverse.” And Grose, J., was of the same opinion. Tie says: “I ana 
now clearly of opinion that it is a commitment in execution : but, whether 


(1) 2 T.R. 190. 
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so or not, lam clearly of opinion that the party is not bailable.’* See 
also to the same effect Bex v. Flower (1) ; Beg, v. Guteridge (2) ; Beg. v. 
Scaije [3], The last English case I shall refer to is than of Ex parte 
Hinton (4), where it was held that the mere fact of an appeal having been 
lodged was no ground for staying execution of an order of the Bankruptcy 
Court. 

Such was the state of the law in England when the Indian Insolvency 
Acts of 1828 and 1848 were passed by the British Parliament. It is 
perfectly clear that, in England, at that time a person was not entitled 
to bail after conviction, except at least with the consent of the prosecu¬ 
tion. Here the opposing creditors oppose the application, and are 
perfectly justified in so doing. Mr. Jardine argued than an insolvent 
was like a person awaiting his trial, his appeal having been accepted 
and pending the final order of the Court of appeal. That argument, 
however, appears to me to be untenable. The adjudication that has 
been made is a final adjudication subject only to appeal, if the insolvent 
thinks it advisable to appeal. In the vast majority of cases that are 
decided by the Insolvent Court, no appeal is, as a matter of [340] fact, 
ever filed. Such an appeal is. to use the language of Buller, J.. above 
quoted, ‘ like a writ of error, which does not suspend the execution of 
a writ of error which it is brought to reverse.” 

The first Indian Insolvent Act is 9 Geo. IV., c. 73, and ss. 3 and 4 
of that Act are to the same effect as s. 73 of the latter Act 11 and 12 
Vic., c. 21—the Act now in force This s. 73 has been construed strictly. 
It has been held that the Commissioner in Insolvency has no power 
under that section to extend the time for presenting a petition of appeal 
frorn an order of the insolvent Court— In re Gholam Basiil Khan (5) ; 
nor in the case of an appeal under that section can the High Court impose 
on the appellant (an opposing creditor) that he shall give security for the 
costs of such appeal— In re Bamsebak Misser (6). In a case decided in 
Calcutta in 1836 by SirR. Garth. C.J., and Wilson, J., it is said : “ Orders 
in insolvency are not orders under the Code of Civil Procedure. They are 
orders under a special law, but they are under a special law in which 
different procedure is provided.”— In the matter of B. Broton (7). 

In the Civil Procedure Code (Act XIV of 1882), s. 638 enacts that 
nothing in this Code shall extend or apply to any Judge of a High Court 
in the exercise of jurisdiction as an Insolvent Court. The provisions, 
therefore, of s- 545 of that Code, giving the Court power to stay execution 
in the case of an appeal, have no application to the present case. Indeed 
it was not contended that they had. 

The Criminal Procedure Code (X of 1882) admittedly does not apply 
to the present application. Bub that Code and the decisions under the 
previous code (X of 1872) show that where it was intended that sentence 
was to be suspended pending appeal, and the appellants released on bail, 
power to release on bail has been expressly given by the Legislature. See 
s. 426 of Act X of 1882, and the corresponding s. 281 of Act X of 1872. 

[341] Under s. 390 of the earlier Code (X of 1872) it was held by a 
Full Bench of the Allahabad High Court— Queen v. Thakur Parshad (8)— 
that the Court of Sessions had no power under that section to admit a 
convicted person to bail, a convicted person not being an accused person 
within the meaning of that section. The High Court at Calcutta had 

(1) 8 T R. 314. (2) 9 C. and P. 228. (3) 9 Dowl. 553. 

(4) 2 Deao. and Oh. 407. (5) 1 B.L.R. (0.0.) 130. (6) 5 B.L.R. 179. 

(7) 12 0. 629 (634). (8) 1 A. 151. 


1892 

Aug. 31. 

Insol¬ 

vent 

Jurisdic¬ 

tion. 

17 B. 334. 


221 



r 


17 Bom. 342 


INDIA>I DECISIONS, NEW SERIES 


[YoL 


1892 

AUG. 31, 

Insol¬ 

vent 

Jurisdic¬ 

tion. 

17 B. 334. 


previously in three cases arrived at the same conclusions— Queen v. 
Mahendranarayan Bangabhushan (1); Aradhun Mundul v. Myan Khan 
Takadqeer [2) \ Queen v. Ram Button Mookerjee 

For the reasons that I have given I am of opinion that this Court 
has no power to admit the insolvent to bail; and that assuming it has such 
power, this is not a case in which, in the exercise of its discretion, this 
Court ought to allow the insolvent to be bailed until the hearing and final 
disposal of the appeal. 

The application must, therefore, in my opinion, be refused. 

Attorneys for the insolvent: Messrs. Chalky Walker and Smetkan, 
Attorneys for the opposing creditors: Messrs. Craigie, Lynch and 
Owen. 


17 B. 341 (P,C.) = 20 l.A. 1 = 6 Sar. P.C.J. 256 = 17 Ind. Jur. 40. 

PRIVY COUNCIL. 

Present: 

Lord Hohhouse^ Lord Macnaghten, Lord Ranneni Lord Shand 

and Sir R. Conch. 

[On appeal from the High Court at Bombay.] 


Rahimbhoy Habibbhoy (Original Defendant)^ Appellant v. 
CH/\RLES Agnew Turner (Original Plaintiff), Respondent. 

f9th and lObh November, 1892]. 

Limitation—AfpUcation o1 s. 18, Act XV o/1877 —Knoiohdgc kept jrom the Official 
Assignee (Hand 12 Vic., c. 21), of his right to suo for an account of assets fraudu¬ 
lently Irnnsferrid by an insolvent—Burden of proving when first the plaintiff had 
clear and definite knowledge—Party for purpose of discovery — Ss. 13 and 43, Civ* 
Pro, Code {XIV of 1882)—dcco?utt. 

In order to make limitation operate when a fraud has been committed by one 
who has obtained property thereby, it is for him to show that the injured com¬ 
plainant has bad clear and definite knowledRo of the facts, constituting the fraud, 
[342] at a time which is too remote for the suit to bo brought. Suggestion of 
his having been defrauded does nob amount to such knowledge as is required by 
s. 18 of the Indian Limitation Act XV of 1877. 

In a suit brought by the Official Assignee in 1887 it was established that the 
defendant receiving in 1HG9, upon a voluntary transfer, some of the insolvent’s 
apsets, joined and assisted him in d**frauding his creditors ; and that no disclo¬ 
sure of this fraud was made to the Official Assignee, while the defendant did what 
he could to prevent the latter from seeing the .accounts of the assets transferred. 

Held, that the burden of proof was on the defendant to show that the plaintiff 
had clear and definite knowledge of this fraud for more than (he period of limita¬ 
tion. This burden bad not been discharged by proof of the fact that some hints 
and clues had reached the Offinial Assignee which might have led to such know¬ 
ledge ; and held, that the Official Assignee had been kept from knowledge of his 
right to sue, within the meaning of 8. 18 of the Limitation Act. 

Also, this defendant having bo-'‘n “ made a pirty,” but only “ for the purpose 
of discovery,” to a prior suit bnughb by the plaintiff, according to an order in 
that suit, in which, however, there was no decree against him as a party, and no 
order as to his costs : 

Held, that this irregular proceeding had not rendered him a party to that suit 
so as to make applicable either s. 19 or 43 of the Civil Procedure Code (XIV of 
1882). 


(1) 1 B. L. R. A.O. 7. 


(2) 24 W. R. 0. R. 7. 
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A decree that the defendant should account to the Official Assignee for the 
affirmer'" ^ thfinfolvenS was 

[P., 14 Bom. L^R. 771 = n lad. Cas. 10 (11) ; 15 C W.N. 102 (105) = 6 Ind. Gas. 154 ; 
>i ^04d)-2 rt.L.J. 350-25 A.W.N. 88. R.. 3i M qqo (Oq^i-io 

965 (970. =1? lL^C^as.®M5 '(298)716■c'w.N°"89l”“6"iad"cas"^^ 

Ke^e'; 2TFa®dl^Cas!''249°.r‘^®^^' ' ' N.F.R.'oS (99,; Is"c'.W^ 

t’nfi ptn^n® decree (l7fch March, 1890) (2) of 

oqqw’o“<®T®'^'' affirming, with a modification, a decree ' 

(10th December, 1888) (3) of the Court in the original jurisdiction 

1887^!'nH*“‘'^ was brought by the Official Assignee on the 25th February, 
bhov 7- ® Bombay, of Alladinbboy HabiL 

January 18fi7 «7ril!°“ T. Insolvent Act was dated 9th 

to acIounftr'Jhf Offi‘“7 liable 

to account to the Official Assignee, was Eahimbhoy Habibbhov the 

transferred wffiIst"’R °h^P'^oPerty of the insolvent had been 

brothe, Ahm7dhhn on business with another 

,,n8 ^ remained partner in Bombay, trading 

under the name [343] of Ahmedbhoy Habibbhov until August 1869 
These two brothers also bad a branch firm styled Eahimbhoy Habibbhov 

°° business in Hongkong, where also the insolvent,'Alladinbboy 
had a firm as well as in Bombay. .tinaumnnoy, 

'^bich fraudulent possession was attributed to the 

s r Srrbeirr?)^^^^^ 

As to three of these classes of property the suit in the oriffinal 

was decreed 7^16 remaining three an account 

,7!nl ^T ^ dealings between the defendant’s firm and the 

of detail h,?t“7''-‘7r ' this decree with a variation 

that 7ad^h against the plaintiff as to one of the three classes 

clTl ^ been allowed in the first instance, and as to the other two 

wfth the f ° ‘bat it should only commence 

7e7cv N Pe««>vedby the defendant after the date of the insol- 

Pf ‘be tvvo classed of To 

fare’s it ‘b® Elphinstone 

T,? r7 whether the transfer was not 

only voluntary and invalid against the creditors of 1866 but was a 

ofT 7i^7t to''"'’®°‘®‘^ '■rom having the knowledge 

brino infn ■■ePP'^PP ‘be assets during the intervening years so as to 

Thro7esHoTT7i? ’7 Pf ‘b® Limitation Act. 

ba^rern ^ 1 .^bother a decree made against Ahmedbhov in 1882 had 

in he takT"T7"" considered ; as well as whether modifications 
n the taking of the account made by the aupallate Court were correct. 

order was m Ahmedbhoy. In that suit an 

?ar?v“ fL fr ° Eahimbhoy to be made a 

sought a?7nsrp''F^°l®u°“ ^ ° discovery.” No relief was in that suit 
g t against Eahimbhoy, nor was any decree, made against him. But 


(1) 15 B. 165. 


(2) 14 B. 408. 


(3) 14 B. 412. (4) 14 B. 411 (422) 
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1892 there was a decree, after a reference to arbitx'ation, made against Abmed- 
Nov. 10. bhoy for Rs. 3.60.000 in [344] connection with transactions with the 

- insolvent’s estate. In December, 1885, in the course of that suit, an 

Privy oi'der for the inspection of the account books then in Kahimbhoy s (the 
Council, present defendant’s) possession was obtained. _ This led to further 

- discoveries and this suit was, in consequence, filed. 

17 B. 341 The facts are stated at iength in the report in I. L. R., 15 Bom., 

(P.C.)= p_ 255. They are given in the judgments of the Oourts^below ; and they 
20 I.A. 1= appear in their Lordships’ judgment on this appeal, 

BSar. P.C.J. The Iligh Court concurring with the first Court found that as to 
256 = 17 China property the evidence established a fraudulent transaction as 

Ind. Jur. regarded the creditors on the uart of the China and Bombay firms of 

Kahimbhoy and Ahmedhoy in complicity with the insolvent himself. 
Also, as to" the Elphinstone shares, the Courts found that the conduct of 
the three brothers in 1866 left no doubt that although the transfer %yas 
for value, it was effected in iurtherance of the general scheme for delaying 
and defeating creditors. As regarded limitation, both Courts treated the 
period as three vears from the time of the adjudication in January, 1867. 
But they held that limitation did not apply where, as here, the plaint¬ 
iff had by means of fraud been kept from the knowledge of his right to 
sue. The foundation for this was the conclusion at which the Courts 
bad arrived, that there was designed fraud in the transaction by which 
the defendants, knowing to whom the rights belonged, concealed the 
circumstances giving those rights, until the Official Assignee obtained 
inspection of the China books in December, 1885. 

As to the suit brought in 1881; tbe present defendant was not, 
according to the opinion of the first Court, then made such a defendant 
as that a substantial decree could have been passed against him. It was 
not in that suit asserted that the Elphinstone shares were claimed at all. 
The first Court also found as a fact that the claim originally made in 1881 
in lespect of part of the China assets was not taken into consideration 
by the arbitrator in determining the amount which ho awarded to the 
Official Assignee. Lastly, the terms in which the accounts were directed 

appear in the judgments of the Courts below (1). 

[345] Mr. A. Co/icn, Q. C , and Mr. J. H, A. Branson, for the appel¬ 
lant, argued that the claims of the plaintiff both in respect of the Cuina 
assets and the Elphinstone shares should have been held barred by 
limitation, the Courts below having erred in applying the saving provisions 
of s. 18 of the Limitation Act to this suit. The proceedings in 1861 
showed that the Official Assignee before 1885 possessed, at least, the 
means of obtaining knowledge of the circumstances, and the means of 
ascertaining the particulars. It was upon his knowledge that he took 
those proceedings. Further evidence was afforded, to which refei'enoe 
was made in the record, upon which, as it was contended, the Official 
Assignee might have, but had not, acted against the present defendant. 
The Courts below should have found upon the facts that it was not 
proved that the plaintiff had by means of fraud, on the part of the defend¬ 
ant, been kept from the knowledge of his right, such ** keeping 
from knowledge" being an essential part of the case. It was not 
sufficient that an invalid, or fraudulent, preference, on the part of the 
insolvent, should have been shown, or even that Kahimbhoy assisted him, 
for nothing less than continuance in concealing of the real state of things- 


(1) 14 B, 411 (422). 

224 



IX,] 


RAHIMBHOY HABIBBHOT V» C. A TURNER 


17 Bom. 347 


•i . ■ r 1 ^ requirement of s. 18. In regard to 

having the noeans of knowledge, reference was made to Barnes v. Addy (1). 

It was also contended that the Courts below ought to have held that the 
judgment obtained against Ahmedbboy in 1882, barred this suit, the prior 
suit having been based on allegations of a collusive and fraudulent transfer 
ot the nroperty of which an account was decreed. This defence was 
maintainable either under s. 13 of the Civil Procedure Code (XI,V of 1882) 
in one view of the case, or in another, under s. 43, as the two classes of 
property now in dispute, if to be the subject of an account, might have 
been included in the prior suit. 6 

Mr. R, B. Finlay^ Q.G., and Mr. J. Z>. Mayne, for the respondeat, 
were heard only as to the variation in the mode of taking the account. 

—r. A. Cohen, Q. G., replied on this last matter. 

JUDGMENT. 

[346] At the end of the arguments of counsel their Lordships’ 
judgment was given by 

Loud Hobhouse.— This suit is brought by the Assignee of Alladin- 

bhoy, who became insolvent in the year 1867, against the appellant, to 
recover assets alleged to belong to the insolvent’s estate, of which the 
appellant had wrongfully become possessed. 

II narrowed down to two items, one being what is 

called the China assets, and the other, certain shares in a joint stock 
Lompany called the Elphinsfcone Land Company. 

There is no need to make a long story about the facts, of which very 
few are in dispute. The only peculiarity in the case is the length of 
^me that ei^ansed between the insolvency and the bringing of the action, 
ideir Lordships entirely accept the view which both the Courts below 
have taken, that the insolvent, his son, and his two brothers, Ahmedbboy 
and the present appellant Rahimbhoy, combined together to conceal the 
prop^ty of the insolvent with the view of defrauding his creditors. 

The first item which is in dispute, namely the China assets, is of the 
following kind. The insolvent had a business at Hongkong, and his bro¬ 
thers Ahmedbhoy and Rahimbhoy also carried on business at the same 
place in partnership. By the middle of 1866 the insolvent was in very 
embarrassed circumstances. In September, 1866, he absconded so as to 
conceal himself from his creditors. His petition in insolvency was pre¬ 
sented on the 17th of December, 1866, and he was adjudicated insolvent 
on the 7th of January, 1867. Pending these transactions, that is to say 

January, 1867, between the date of the petition and the date 
of the adjudication, the whole of the insolvent’s assets at Hongkong were 
ban^ded over by his manager to the firm of his brothers Ahmedbhoy and 
Kahimbhoy, and his books were also banded over. It is not disputed 
that the transfer was a voluntary one ; that it cannot be maintained, and 
that if this action had been brought in 1867 the assets must have been 
recovered. But it is said that as the action was not brought till 1887, it 
13 barred by time. The answer is that the transfer was not only a volun- 
ftry one and bad against the creditors, but that it was committed in 
pursuance of a fraud, and was concealed from the [347] creditors; that 
1 wasa fraud which prevented the Assignee from having knowledge of 

i^Qpover the assets, and, therefore, falls within the 18bh section 
o the Limitation Act XV of 1877, which directs that in such a case the 

(1) L.R. 9 Oh. 244. 
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1892 time for instituting an action shall be computed from the time when tho 
Nov. 10. fraud first became known to tho person injuriously affected thereby. 

The Assignee is po'^itive that he did not know anything about this 
Privy until the year 1885, when he learnt it in the course of a suit 

Council, brought against Ahmedbhoy to recover a number of other items, in con- 
17 B 341 with this one. belonging to the insolvent’s estate. 

(P.C.)=s Their Lordships consider that when a man has committed a fraud, 

20 I.A. 1= and has got property thereby, it is for him to show that the person in- 
6 Sap. P.G.J, jured by his fraud and suing to recover the property has had clear 
256 = 17 and definite knowledge of those facts which constitute the fraud, 
Ind. Jur. at a time which is too remote to allow him to bring the suit. 

40. That is attempted in the present case. But their Lordships consider, 

_and in this they agree with both the Courts below—that all that 

the appellant Rahimbhoy has done is to show that some clues and hints 
reached the Assignee in the year 1881, which perhaps, if vigorously and 
acutely followed up, might have led to a complete knowledge of the fraud, 
but that there was no disclosure made which informed the mind of the 
Assignee that the insolvent's estate had been defrauded by Rahimbhoy of 
these assets in the year 1867. 

Reference is made to a letter showing the transfer of the assets at 
that time, to an atfidavic of documents which in themselves contain hints 
as to the conduct of the parties, and to certain memoranda called the 
stitched book,” which was kept by a treacherous servant of Ahmedbhoy, 
which again give hints and clues which might have led to knowledge. 
But all this while the appellant was doing what be could to keep back the 
books of the insolvent firm which ha had got into his hands, and to 
prevent the Assignee from seeing accounts which he desired to see. Their 
Lordships cannot consider that this is such knowledge on the part of the 
Assignee as would deprive him of the benefit of the 18th section of the 
Limitation Act. They, therefore, [348] consider that the action is brought 
in good time, being brought within two years after the real knowledge 
came to the mind of the Assignee. 

Then it is said that tho suit against Ahmedbhoy is itself a bar to the 
present suit, because Rahimbhoy was mado a party to it. Thera seems 
to havo been a very irregular proceeding in that suit. Rahimbhoy was 
made a party expressly, as the order termed it, for the purpose of discovery 
only, but he was not treated as a party. There was no decree against 
him ; be was dispensed from attendance unless and until the plaintiff gave 
him notice; and the Court has never made any order about his costs. 

Thoir Lordships consider that the Courts below took a right view 
when they held that Rahimbhoy must not be considered a party to that 
suit, so as to be bound or protected by a decree made in it. 

It is further urged that this item has in fact been recovered from 
Ahmedbhoy. It should have been mentioned that Ahmedbhoy and 
Rahimbhoy dissolved partnership in tho year 1871, and tliey have since 
that time been severed in interest. No doubt there was the suit against 
Ahmedbhoy which has been already mentioned, and the item was claimed 
against him in that suit. But the suit resulted in a reference to an 
arbitrator, and it was agreed between the parties when they came before 
the arbitrator that this particular item should not be pressed. It was in 
effect withdrawn from the arbitrator, and as the decree only follows the 
arbitrator’s award, that item must be considered as excluded from tho 
suit. 
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Thair Lordships consider that there is nothing now to prevent the 
Assignee making his claim against the appellant Rahimbhoy, who is the 
other party to the fraud. 

ODjection was made by counsel for Rahimbhoy to a variation of 

^ ^ 1 - ® directed a general 

The a^nell t 's firm and the insolvent. 

The appellate Court limited that account, by directing that it should only 

received after the date of the insolvency. 

principle, and they decline to vary the decree in that respect. '^ 6 

Ihe remaining item is that which has reference fco the Elnhinsfcone 
8 ares. As regards the question of fraud, this item stands in precisely 
the same position as that which relates to the China assets, and their 
Lornships come to the same conclusion upon it. 

appellant, however, complains of a variation made in the decree 
of the first Court by the appellate Court, by which it is directed that 
“■'^ms an account of these shares two sums for which credit is 
claimed by the appellant shall be disallowed to him. The neatter 

stands in this way. The shares belonged to Alladinbhov. He mor“ aged 

thein to the Imperial Bank of Bombay. On the loth of May islfi 
S mortgage and Rahimbhoy paid off the sum then due upon 

Kre the arhf “i ® f 22.785-8. When the reference was 

nasmn ^Court thought tTat 
■ceXTn that he f arbitrator it must be' taken as 

totheir LorXh^n ^ does not seem 

heir Lordships that this is by any means certain. It appears that there 

187f °bf wfirr* ween Ahmedbhoy and Rahimbhoy in the vear 

became Ah,. Bah.mbhoy, was transferred by him to Ahmedbhoy and 

ffered bv Rahf.^hh°^ '’If ®®''e''al other items surren- 

orthe ^ Ahmedbhoy. and Rahimbhoy took all the residue 

o The'' U That was the effect of the agreement 

Rs fiR considered that the two sums of 

suit were n f'u reference in Ahmedbhov’s 

rLmedbh°ov’°“M‘’® n®- Rahimbhoy 

Ahmedbhoy, acd they have directed that, so far as those sums form a 

in taking the account. 

turn out as fh 'P® prepared to say that it mav not 

that there I ^ Court anticipate; but they do not consider 

anv snch fR before them to warrant them in assuming 

8uL It mav ■ h between the two 

charge uL. arbitrator, finding that the two sums were a 

Ahmedbhov f embraced in the suit against 

accoLt dTeclcf f TJ « Upon the general 

of thJj^sn .‘bcrefore, more prudent at the present stage 

is not infnR R no direction as to those sums. What they sav now 

ntended fco prejudice the question in any way. They merely think 
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1892 that it is right to suspend the judgment until the facts are accurately 

Nov. 10. ascertained. . ^ j • 4 .u 

- It should be observed that this matter is not mentioned in the 

Privy pleadings. If it were the case that the two sums were taken into account 

Council, by the arbitrator, and the shares thereby liberated from the charge, it 

- would have been more natural to have disclosed that fact in the pleadings, 

17 B. 311 that it might be sifted and elucidated in the course of the 

evidence and the hearing. But that has not been done, and therefore 

20I.A. 1= jg a certain amount of obscurity and darkness hanging over the 

6 Bar. B.C.J. makes their Lordships desirous that the account should be 

256=17 taken in the general form settled by the first Court. . j . 

Ind. Jur. result is that the decree of the appellate Court will be varied, by 

omitting therefrom tlie direction that the defendant is not to bo allowed 
credit for the sums of Bs. 68,838-4 and Rs. 22.785-8 so far as the said 
two sums are included in the sum of Rs. 1,17,520, and affirmed in all 

other respects. . . ^ i • i.i-- i i. 

With regard to the costs of the appeal, their Lordships think that 

the variation now made ought to make no difference. Though it 

prove to be a point of importance, the appeal was presented, not on this 

ground, bub on the much broader and [351] more vital grounds which 

have been dealt with and decided adversely to the appellant. 

Their Lordships think, therefore, that substantially this appeal has- 

failed, and that the appellant must bear the costs. 

Solicitors for the appellant: Messrs. Lattcy ajid Hart. 

Solicitors for the respondent: Messrs. Payne and Lattcy. 


17 B. 351. 

ORIGINAL CIVIL. 

Before Mr. Justice Starlvig. 

Morarji Cullianji {Plaintiff) V. Nenrai and others 
{Defendayits).'^ [25bh November, 1892.] 

Will—Consiruction—Charity—Bequest to charitySAdAVATui—Bequest to a definite 
sadavarat —to two charitable objects, one of such bequest beinq tnualifl 
Bequest of interest of a fund to A. loith invalid ffift over of interest after zl.’s death 
A. takes corpus of fund. 

Where a testator by his will directed certain rents to bo used " for 
and where from the wording of the will it appeared that the testator intended 
his executors to establish a definite sfldavarnt »n some definite place, and not 
merely, at their discretion, themselves to distribute tho income of the properly 
at any indefinite place, and perhaps at many places, to Brahmins and travellers, 

Held, that the bequest to charity was good, and an enquiry was directed as to 
the place at whioh such sndavaral should, at tho proper time, be established, 
and a scheme for its administration was ordered to bo prepared. 

A testator by his will directed that, if bis daughters died without issue, the 
property of hia daughters should bo used by his executors for dhurm and for 
sadavarat. 

Held, following Boarc v. 0.s6onie (1), that tho bequest was good to tho extent 
of ono-balf in favour of the sadavarat. Tho gift to rfluirm being invalid, the 
other half was undisposed of. 

A testator by his will directed that his wife should enjoy for life tho interest 
of lls. 4,000 which were deposited with a certain firm, and that after her death 

■ Suit No. 96 of 1891. 

(1) L.R. 1 Eq. 686. 
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^be interest should be given to dhnrvi. There was no residuary clause in the 

Held, that the gift to dhurm being clearly bad. and there being no residuary 

clause in the will, the corpus of the Rs. 4.000 was undisposed of. and went to 
the testator’s widow. 


tF., 12 C.W.N. 10S3 (1086) ; R., 31 C. 895-8 C.W.N 
3 8.L.R. 185 (187, 188j ; 25 556.] 


653 (656) ; 4 Ind. Cas. 1154 = 


[352] Suit by an executor for the construction of a will and for 
admiDistration, (^'c, 

Pudunasey, the testator, died in 1875, having made his will, 
dated 24th August, 1875, which was duly proved in 1878. 

The following are the clauses of the will which the plaintiff nraved 
to have construed :— 


1892 

Nov. 25. 
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Civil. 

17 B. 331. 


After the decease of my wife shall have taken place, my executors 
shall use for sadavarat (purposes) the rent of the abovementioned house 
JSo. 7 situated in Dariasthao Lane. And should they deem it proper, they 
may sell off the same and realize interest (on the proceeds) and duly pay 
over (the interest) into the sadavarat. And there are two houses belonging 
to me, situated at Mody Bazar. Out of the rent of the said houses and the 
interest which may be realized in respect of my moneys in ready cash, 
whatever the same may be, my executors shall use Rs. 50 (namely, fifty) 
per mensem fov sadavarat (purposes) and they shall pay Government (and) 
assessment bill and shall get repairs made.” 

As regards the two houses situated at Mody Bazar and as regards 
the money, whatever the same may be, should there be no issue of the 
womb of my daughters, the same it.e.) the property of (my) daughters 
shall be used by my executors for religious and charitable purposes (dhurm) 
and for sadavarat (purposes). Further, Rs. 4,000 (four thousand), credited 
to the name of my wife, Nenbai, at Thakor Dundar Gangji’s place. My 
wife during her lifetime shall enjoy the interest of those rupees. After the 
decease of my wife, religious and charitable donations (dhurm) shall be 
made (given) out of the interest of those rupees.” 

And as regards the above-mentioned Rs. 50 fixed for the sadavarat 
the same are to be paid at Shri Narayan Saraoji.” 

testator’s two daughters (Mulbai and Nenbai) survived him, but 
had died without issue before the date of this suit. 

fii'st defendant was the testator’s widow. The second and third 

defendants were co-executors with the plaintiff, and the fourth defendant 

was the husband of the testator’s daughter [353] (Nenbai). The last- 

mentioned defendant, as heir of his wife, claimed the share of the residue 

to which he alleged she was entitled if the gifts to charity were held to 
be void. 

The Advocate-General was a party defendant. 

Lang (Acting Advocate-General) and Inverarity, for plaintiff.— 
ihey cited Jamnabai v. Khimji Vidluhdass (1) ; Tudor on Charitable 
Trust (3rd ed.), pp. 29. 279 ; Dawson v. Small (2); In re Birkett (3) : 
j-heobald on Wills (3rd ed.), p. 378, para. 3. 

Jardine and Anderson, for defendants Nos. 1. 2 and 3.—Thev cited 
Tudor on Charitable Trusts (3rd ed.), p. 38; Theobald on Wills (3rd 
p. 378. 


(1) 14 B. i. 


(2) L.R. 18 Eq. 114. (3) 9 Ch, D. 576. 


229 



1892 

Nov. 25. 

Original 

Civil. 

17 B. 331. 


17 Bom. 354 Indian decisions, new series [VoK 

JUDGMENT. 

Starling, J.—In this suit there are three points to be determined : 

(]) whether the gift to “ sadavarat ” of the income of the house in Darias- 
than on the death of the testator’s wife is valid? (2) whether the gift to 
the " dhurm ” (i.e., religion) and “ sadavarat " (i.e., charity) of the residue 
of the income of the two houses at Mody Bazar, after the death of the 
testator's two daughters, is valid ? (3) whether the gift to dh.u'^ni of the 
Rs. 4,000. on deposit with Dunji Gangji, is valid, and if not, whether the 
provisions regarding the two houses could apply to it, or whether it would 
be undisposed of residue ? 

With regard to the first question, the words of the will are: After 
the decease of my wife shall have talcen place, my executors shall use for 
* sadavarat ’ the rent of the above*mentioned house. Power is then given 
to sell the house, and invest the proceeds, and pay the income into the 
'sadavarat*'* Looking to the wording of the will, I am of opinion that 
the testator intended his executors, after the death of his wife, to establish 
a definite "sadavarat ** in some definite place with the income of that 
house, and not merely, at their discretion, themselves to distribute the- 
income at any indefinite place, and perhaps at many places to Brahmins 
and travellers. I, therefore, hold that this is a good charity, and there 
must, therefore, be an inquiry as to the place at which such sadavarat 
should at the proper time be [354] established, and a scheme must be 
prepared for its administration. 

As to the second question, the wording of the will is different. It 
provides that, if the testator’s daugnters die without issue, the property of 
my daughters shall be used by my executors for dhurm * and sadavarat. 

Tbe gifD to "dhurm** IS invalid; consequently it becomes necessary to 
determine whether one portion of the gift, the extent of which is uncertain, 
being invalid, tbe whole is invalid ; or whetlier the valid portion takes a 
share or the whole of the gift. Uoder earlier authorities the whole gift 
would be held to be invalid, but later decisions have gone on the principle 
that, if possible, the valid portion should be upheld. I shall follow tbe later 
cases, and it will therefore be necessary to decide whether the whole or a 
portion is to go to the "sadavarat.** Mr. Inverarity argued that the whole 
should go, on the authority of Da7vson v. Stnall (1) and l7i re Birkett (2), 
There are several other cases of a similar nature— Hoarc v. Osborne f3) ; 
Fisk v. Attorney-General (4) ; Hunter v. Bullock (5) ; In re Williams (6) ; 
and Vaughanv. Thomas (7). In Fisk v. Attorney-General, Hrinter y. Bullock, 
and In re Birkett, the gift, was to a person other than the testator's execu¬ 
tors or trustees, and the principle which seems to me to run through these 
cases is that a definite gift being made to “a paticular person,” with a trust 
for an invalid purpose attached to it, and a trust for the balance for a valid 
purpose, and not merely directions given to the testator’s executors or 
trustees to act in a certain manner, the Court will not deprive tbe donee 
of the amount set apart for the trust, which he need not perform, but will 
let it fall into the balance which is apulicahle to the valid purpose. Thig 
view, I know, is dissented from by Matins, V. 0., in In re Williams (6). 
In Dawson v. Small (1) and in Li re Williams (6) it was the executors wha 
were to carry out the wishes of the testator, and the Court held that tho 


{!) L.R. 18 Eq. 114. (2) 9 Ch. D. 576. (3) L.R. 1 Eq. 686. 

(4) L.R. 4 Eq. 621. (6) L.R. 14 Eq. 45. (6) 5 Ch. D. 736. 

(7i 33 Ch. D. 187. 
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whole of the income should be applied to the valid trusts. In Hoare v, 
Oshorne (1) and Vauglij^n v. Thomas (2) the Courc, on the contrary, held 
that the value of the invalid trusts went into the residue, adopting in each 
case a different [355] method of ascertaining what was to be apportioned to 
the valia and the invalid trusts respectively. 

Thus, of the cases which seem to me to be nearly on ail fours with 
the present, there are two deciding one way and two the other, and three 
others the principle of the decision in which can, I think, be distinguished 
from these four. In the present case, however, the directions are much 

foregoing seven cases, and I should have 
held that the whole gift to dhurm" '\sadavarat'' was invalid if it 

had not been for the modern tendency Co uphold as much as nossible 
where chanty is concerned. I shall, therefore, follow the case of Hoare 
y Osborne (1) and hold that the gift of the rent of the two houses and 
the income of money m ready cash is good to the extent of one-half in 
favour of the sadavarat,'* and there must be an inquiry as to where the 
sadavarat is to be established, and a scheme framed for its administra¬ 
tion : and there should also be a report as to whether the “ sadavarat ” to 
be established out of the income of the house in Dariasthan should be 
entire.y separate from this one, or whether the income of the other pro¬ 
perty, when it falls in, should be added to this. The other half of these 
two properties and of ready cash will thus be undisposed of, and will go 
to the first defendant for a widow’s estate. 


rpu ^^®stion now to be disposed of is that regarding theEs. 4,000. 

ihe gift to dhuim ” is clearly bad, and I do not think that a deposit of 

moneys with a firm at interest would come under the term “money in 

ready cash,” which seems to me a more restricted term than “money ” 

or ready money.” There is no residuary clause in the will, and there 

are no other words than ‘ money in ready cash ” which occur in connec- 

p 7u . bequest of the houses of Mody Bazar, by wnicb it can be 

e this Es. 4,000, in the events which have happened, are subject 

p : consequently I hold that the “corpus” of the 

«s 4 000 being undisposed of, it will go to the widow. She was, therefore, 

entitlea to remove it from the place where it bad been deposited bv the 
testator. 


. Declare that the defendant Nenbai is entitled to thepossession [356] of 
the house in Dariasthan and to recover the rents and profits thereof, 
applying them as directed by the will of the testator. Declare that the 

Dariasthan, in the plaint mentioned, after 
the death of the testator’s wife is valid, and that the same be and is 

ereby established, Eefor to the Commissioner to report whether the 
same should be separated from the other "sadavarat ” hereinafter referred 
to and if necessary to inquire and report where the same should be estab- 

fi! f ^ administration thereof. Declare 

^at the trusts declared as to the income of the two houses in Mody 

-tSazar. and of the interest which may be realized in respect of the testator’s 
moneys in ready cash, is invalid so far as regards " dhurm,'’ but valid to 
e extent of one-half of such income and interest in favour of the 
sa avarat. Eefer to the Commissioner to enquire and report where 
e same should be established, and to prepare a scheme for the adminis¬ 
tration thereof. Declare that the directions to expend the sum of Es. 4,000, 
ID the will mentioDed , by * dhurm” are invalid, and that the said 

(1) L.R. 1 Eq. 685. (2) 33 Ch. D. 187. 
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sum is undisposed of by the said will, and belongs to the defendant Nenbai 
as widow of the testator. Refer to the Commissioner to take an account 
of the property of the testator received or taken possession of by the 
executors, or any and which of them, and of their application thereof, &o. 
Fourth defendant to pay his own costs. Costs of all other parties, as 
between attorney and cilent, to be paid out of the estate. 

Attorneys for the plaintiff: Messrs. Smithy Nichohon, ana 

Bowen, 

Attorneys for the defendants : Messrs. Bayne, Gilbert, and bayant. 


17 B. 357. 

[357] APPELLATE CIVIL. 

Before Sir Charles Sargent, lit.. Chief Justice, and Mr. Justice Birdtvood, 

Nandram Daluram {Original Defendant) Appellant, v. Nem- 
CHAND JauavCHaND (Original Plaintiff), Respondent.' 

[19th April, 1892.] 

Arbitration—Award—Decree in terms of award—Appeal—Award by three out of four 
arbitrators—Illegal award. 

Where a decree has been passed in terms of an award, an appeal lies only where 
the question is whether the award was illegal, being void ab iriifto. 

fP., 24 C. 460 (471): App!.. 2 N L-R. 81(83); R.. 18 A. 422 (426. 427) (F.Bd = 16 
A.W.N. 137 ; 29 B. 285 = 6 Bom. L.R. 1132 (1131) ; 18 M. 423 (430) (F.B.); 9 
Ind. Cas. 173 = 21 M.L.J. 263 = 9 M.L.T. 251 = (19U) I M.W.N. 151 (164) ; 5 0. 
C. 13 (14) : 74 P.R. 1894 (F B.) ; 112 P.L.R. 1901 (F.B.) ; 6 S.L.R. 163.] 

Second appeal from the decision of Rao Bahadur Chunilal Maneklal, 
First Class Subordinate Judge of Ahinedabad with Appellate Powers. 

Suit (No. 348 of 1886) and cross suit (No. 389 of 1886) for account. 

On the application of the parties both suits were referred to the arbitration 
of four arbitrators. In January, 1888, on© of the arbitrators resigned, and 
another was by consent appointed in his place. 

In April, 1888, the last mentioned arbitrator ceased to take part in 
the proceedings, and on the Pith July, 18S8, the other three arbitrators 
gave their decision : two of them publishing one award, and the third, 
differing from his colleagues, publishing a separate award. 

The plaintiff, Nandram, objected to both the awards, and contended 
{mter alia) that they were illegal, not being the award of the four arbitra¬ 
tors who had been appointed. 

The Subordinate Judge held that the award of the two arbitrators, 
being that of the majority, should be tiled, and he made a decree in terms 
of that award. 

Against that decree Nandram (plaintiff in suit No. 348 of 1886) 
appealed, and the appellate Court confirmed the order, observing : * On 

a consideration of the authorities cited on either side, the tendency 
appears to allow an appeal only in a case in which there is no award either 
in fact or in law, but not to allow an appeal in any other case, and 
the determination of the question raised on behalf of the respondent 
[358] depends upon the question whether the disputed award is a mere 
nullity, and this latter question must be answered in the negative. The 


* Second Appeal No, 636 of 1690. 
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award is assailed oa the grounds that the arbitrators, who decided 
against the plaintiff (Nandram), accep'ed bribes from the other side ; that 
the parties had appointed four arbitrators, but the fourth arbitrator has 
not made an award and has been absent at Eutlam ; that Ohunilal was 
appointed, not an arbitrator, but an umpire ; that the two arbitrators who 
have decided against the plaintiff had once submitted their award which 
the Court remitted for amendment, and those arbitrators fraudulently 
destroyed that award and made a new award ; that the arbitrators have 
allowed time-barred items; that the amount due is illegal and faulty ; that 
the Court had no jurisdiction, as the amount on the credit and debit 
sides of the accounts exceeded Ks. 5,000. 

‘Such are the grounds urged by the appellant against the award, 
but they are neither singly, nor as a whole, sufficient to make the 
award a nullity. For the purpose of the preliminary objection raised on 
behalf of the respondent, the distinction between void and voidable awards 
should be borne in mind, and although the grounds urged by the appellant 
might be sufficient to hold that the award is voidable, still they cannot 
possibly be held as making the award void ab initio. I therefore hold that 
no appeal lies against the decree o! the Court below.” 

Nandram appealed to the High Court. 

Eao Saheb Vasudeo Jagannath Kirtikar (Government Pleader), for 
the appellant Where a decree is based upon an award, and the legality 
of the award is impugned, an appeal lies against the decree. An award in 
which all the arbitrators have not joined is not legal. The lower Courts 
were wrong in holding that the objections raised against the award do not 
render it illegal, and therefore void ab initio. The Full Bench ruling of 
the Allahabad High Court in Lachman Das v. Brijpal (l) is in point, 
bee also Muhammad Abid v. Muhammad Asghar (2); Dagdusa Tilakchand 

rQRoi Shet (3) ; Debendra Nath Shaw v. Aubhoy Churn 

Bagcht (4) ; Samal Nathu v. Jaishankar Dalsukram (5) ; Suppu v. 

i^ovtndacharyar (6) ; Sashti Charan Ghaiterjee v. Tarak Chandra 
Ghatterjee, dc. (7). 


Li. M. W^adia (with Gangaram B. Ee/e), for the respondent :—The 
‘ ower Court has, no doubt, not found directly that the award is good in 
law, but it is clear from the judgment that the Court was of opinion that 
the award is legal. The award being legal, no appeal can lie against a 
decree based upon it. We rely upon Vishnu Bhau Joshi v. Ravji Bhau 
(8l Naurang Singh v. Sadapal Singh (9) ; Bhagirath v. Bam 
Gnulam (10) ; Ramonoogra Chobey v. Mussa77iut Puimoorta Chobaya 7 t (ll) ; 
i^tenath Ghose v. Raj Ghunder Paul (12); Shaikh Elahee Bukshw. Shaik 
(13) : Lalla Ishuree Pershad v. Bur Bhunjun Teioaree, and Sustee 
Ghuckerbutty v. Tarttk Ghunder Ghaiterjee (14); Sreenath Ghatterjee 
^ C/izznrfer Ghaiterjee (15); Maharajah Joymungul Singh Bahadoor 

Mohun Ram Marwaree (16); Protap Ghunder Roodro v. Huro Monee 
Dossia (17), 


JUDGMENT. - 


Sargent, G. J,: In this case, the matters in dispute between the 
168 in two suits Nos* 389 of 1886 and 348 of 1886 were referred fco 


fl) 6 A. 174. 

(4) 9 0. 905. 

(7) 8 B. L. R. 316. 

(10) 4 A. 283. 

(13) 14 W. R. O. R. 33. 
(16) 23 W.R. O.R. 429, 


(2) 8 A. 64. (3) 9 B. 82. 

(5) 9 B. 254. (6) 11 M. 85. 

(8) 3 B. 18. (9) 10 A. 8. 

(11) 7 W. R. C. R. 205. (12) 8 W. R. C. R. 171. 
(14) 15 W. R. 9 (F.B.). (15) 21 W.R. C. R. 248. 
(17) 24 W.R. 0. R. 188, 
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1892 arbitration. On the application to file the award numerous objections 
April 19. were taken, which were, however, disallowed by the Court, and a decree 

- was finally passed in the terms of the award. The plaintiff in Suit 

Appel* No. 348 of 1886 then appealed aeainst the decree: and the Court below 
LATE has dismissed the appeal on the ground that no appeal lay against the 
Civil decree. The reasons for this decision are to be found in the judgment of 

- the Lower Appeal Court in the Appeal (No. 68 of 1889) from the decision in 

17 B. 357. 34 f^ of 1886. where the Subordinate Judge with appellate powers 

after referring to the authorities held that an appeal would lie where the 
award was a nullity, not where it was only voidable. 

[360] The earlier cases turn upon s. 325 of tho Civil Procedure Code 
of 1859, which sa>s that when judgment shall be given according to 
the award, the judgment shall be final. In Sashti Charan Ohatierjee v, 
Tarak Chandra Cliatterjee and Lala Isivart Prasad v. Bir Bhajan 
Tewari (1), the Calcutta Pull Bench {dissenticnie Paul, J.) answered 
the question " When an award has been ordered to be filed, and 
judgment has been given in accordance with it under s. 327, Act VIII 
of 1859, is such judgment open to appeal?” by saying that it was 
open to an appellant to show that the paper which has been tiled is not 
an award.” In Maharajah Joymunqul Sinqh Bahadoor y. MoJum Bam 
Martvarce (2), where the question came before the Privy Council, there 
bad been an arbitration in the course of a suit under the same Act, 
and the decree passed in the terms of the award had been set aside on 
appeal by the High Court on the ground that the award had not been 

signed by the arbitrators separately, and that ten days had not bsen 

allowed for objections; and the case was remanded (with remarks on 
tho objections generally as a guide to the Court below) to have these 
defects remedied, and the several objections heard. On remand the 
a,ward was properly signed, and the objections were duly heard after 
proper notice and adjudicated on ;—one of which was that the arbitrators 
had been guilty of misconduct in conducting the arbitration " so as to 
vitiate the award.” The High Court, on appeal to it, held that no appeal 

would lie from the decree in the terms of that award, and the Privy 

Council, on appeal from that decision, held that the High Court was right 
—1st, in reversing the first decree and remanding the case, and, 2ndly, 
in holding that there was no appeal from the decree passed on remand. 

In Debendra Nath Shaw v. A7ihhoi/ Chnrn Baqchi (3) Sir Richard 
Garth, Chief Justice, after expressing some doubt, concluded, on the 
authority of the Full Bench decision in Sashti Charan Chattcrjeew. Tarak 
Chandra Chatterjee, Lata Iswari Prasad v. Bir BhoMjaii Tewari (1), that an 
appeal would lie where the question is whether there is a legal award, which 
he held was x*aised [361] in that case by the objection that the award had 
been signed only by three of tho arbitrators. In Lachmnn Das v. Brijpal (4), 
where the question arose under s. 522 of Act X of 1877, tho Court, after 
referring to the decision of the Privy Council in Maharajah Joyinungnl 
Smgh Bahadoor v. Mo}iu7iBam Majwarce (2), held that an appeal would lie 
where “ there was in fact or in law no award.” It is not clear from the 
judgments delivered in this case whether by the expression “in law no award” 
the Court meant not only an award which has no legal effect ah initio, 
but also one which is voidalde under s. 522. The T^Iadras Court in Stippu v, 
Govindacliaryar (5), would appear to place the larger meaning on the term 

(1) 8 B.L.R. 315. (2) 23 W. R. C. R. 429. (3) 9 0. 906. 

(4) 6 A. 174. (5) 11 M. 65. 
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m law no award.” In Dehendra Nath Shaiu v. Auhhoy Churn Bagchi (1), 1892 

it IS to be observed that the objection taken to the award was that the April 19. 

three arbitrators who signed it could not, under the circumstances, - 

make an award; m other words, that there was no award made, having Appel- 

legal effect ab initio ; and it appears to us that the judgment of the Privy LATE 

Council m Maharajah Joymunqul Sviqh Bahadoor v. Mohun Bam CiViL 

Marwaree (2) is irreconcileable with any other view than that it is only -’ 

where the award is not a legal award in the above sense that the appeal » 
he. 

ru t present case, one of the objections taken by the appellant is 

that the decision by three of the arbitrators, when four were appointed, is 
Illegal; and, if established, it would render the award illegal ah initio. 

VVe must, therefore, remand the case for a decision on that issue. 

Case remanded. 

17 B. 362. 

[3621 APPELLATE CIVIL. 

Before Sir Charles Sarjent, Kt., Chief Justice, and Mr. Justice Birdwood. 


Chandea Naik (Applicant) v. Bahinabai and anothee 

(Opponents).* [22nd April, 1892.1 

y in of 1874), s. 10 \-Cirtificate issued by Collector more 

l/fors a/ler death of last holaer-Court bound to act on certificate— 

himitation—Lxmtlalxon Act [XV of art. 178 . 

^ Nijaling Naik his Janda were sold in February 

ift-TA purchased them and took possession on lOth August 

1&76. N.jalmg Na.k died m July 1877. and in February 1888. his son and heir, 
alleging that the lands were watan, applied to the Collector for a certificate under 
^10 01 the Watandars Act [Bombay Act. Ill of 1874). The Collector referred the 

for inquiry, and the certificate was not. issued until 

k XT-- that 18 more than twelve years after the death of the last 

holder, Nijaling Naik. 

Eeld, that, although more than twelve years had elapsed, the Court could 

not refuse to act on the certificate of the Collector, as provided by s. 10 of the 
vvatandars Act. 


This was a reference made by Eao Saheb Raghavendrarao Ram- 
cbandra Gangoli, Subordinate Judge of Bagalkofc, under s. 617 of the Civil 
Procedure C ode (Act XIV of 1882). 

* Civil Reference No. 10 of 1891. 

(Bombay Act III of 1874} :-When it shall 
aSE by virtue of, or in execution of. a decree or order of 

as Lnl • P**"* thereof, or any profits thereof, recorded 

a registered under this Act, and assigned under s. 23 of 

inJ^ f ^ remuneration of an officiator, has or have after the date of this Act coming 
into force, passed or may pass without the sanction of Government into the ownership 
or beneficial possession of any person other than the officiator for the time being • or 
ha7ntT thereof, or any of the profits thereof, not so assigned 

Dep«nn ^^® o^^^rship or beneficial possession of any 

watandar of tbesame watan, the Court shall, on receipt of a certificate 

nr nfi 1 * ^ Collector, stating that the property to which the decree 

nrM??®***’® a watan or part of a watan. or that such property constitutes the 

officiate watan. or is assigned as the remuneration of an 

' ■ IS, therefore, inalienable, remove any attachment or other process then 

sAf ®8ainst the said watan or any part thereof, or any of the profits thereof, and 
aside any sale or order of the sale or transfer thereof, and shall cancel the decree or 

aercwnplamed of so far as it concerns the said watan or any part thereof, or any of 
®ue profits thereof. * j 


(l) 9 0. 905. 


(2) 23 W.B.O.R. 429. 
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[363] On the 18bh February. 1876, certain lands were sold in 
execution of a decree dated the 29th Auf^usfc, 1874, passed by the 
Subordinate Judge of Bagalkot against one Nijaling Naik in Suit No. 797 
of 1874. At the Court sale the lands were purchased by HanmantbhaU 
bin Bhimabbatt, who took possession of them on the 10th August, 
1876. 

Nijaling Naik died on the 4th July, 1877, leaving behind him his 
son and heir, Chandra Naik. On the 19bh February. 1884, Chandra Naik 
applied to the Collector of Bijapur for a certificate under s. 10 of the 
Hereditary Offices Act, otherwise called the Watan Act (Bombay Act III* 
of 1874). The Collector having referred the matter to his subordinates 
for inquiry and report, issued the certificate or> the 13lh March, 1890, — 
that is, more than twelve years after the death of the last holder, Nijaling 
Naik. 

While the above proceedings were going on, Hanmantbhatt, the 
auction-purchaser, died, and his widow, Bahinabai, and a minor son having 
refused to part with the lands, and the Collector to whom the certificate 
was returnea by the Subordinate Judge for reconsideration, having declined 
to cancel it, the Subordinate Judge referred the following question to the 
High Court: — 

Whether he was bound to set aside the sale as desired by the Collec¬ 
tor in the certificate issued, as it was, after twelve years from the death 
of the last holder? 

The opinion of the Subordinate Judge was that the Collector’s 
certificate was null and void. 

Shivrani Vithal Bhandarkar (amicus curiae), for the applicant Chandra 
Naik :—The certificate is void, and cannot be acted upon, as it does not 
state the particulars required by s. lO—Ramangoivda v. Shivapa (l). 
Further, the Collector cannot now take any action in the matter owing to 
the provisions of the Limitation Act (XV of 1877). He ought to have 
taken stops to set aside the sale within three years from its date—art. 178, 
sch. TI of tho Limitation Act (XV of 1877). 

[Sargent. C.J.—The provisions of the Limitation .\ct refer to 
applications. There is no application in the present case.] 

[364] The Collector is nob a party to tliis reference ; the parties are 
the representatives of the purchaser at the auction-sale and the original 
judgment-debtor. Even if it bo supposed that the Collector has of his own 
motion taken action in the matter, still tho judgment-debtor or his 
representative cannot claim tho benefit of sixty years’ limitation under 
art. 149, sch. II of the Limitation Act, which applies, strictly to Govern¬ 
ment. If he is acting on behalf of the roatandar (judgment-debtor), 
he can claim only such limitation as the walandar himself could have 
claimed — Giuiga Gobind v. The Gollecior of the Twenty-four Pergininahsii). 
Section 10 of tho Watan Act must ba road in connection with the provi¬ 
sions of the Limitation Act. 

The right to get the sale set aside accrued wlion tho auction-purchaser 
took possession on the 10th August 1876. Ever since that time, that is 
for more than twelve yorars, the auction-purohasor and his representatives 
have been in possession without any objection on the part either of the 
Collector or the watandar, who himself was the judgment-debtor. The 
auction-purchaser’s title therefore is good by reason of his adverse 

(1) P. J, (1890), p. 263. (2) 11 M.I.A. 346. 
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possession. The property has been in the possession of the auction- 
purchaser and his representatives for more than twelve years; it has 
therefore lost its ivatan character— Radhahai v. Anantrao Bhaqvant (1). 

Eao Saheb Vasudeo Jagannath Kirtikar (Government Pieader) for 

Limitation Act (XV of 
1877J, IS not applicable to the present case, as no application has 

been made to set aside the sale. The Collector having held certain 
inquip? came to a judicial decision that the property was service watan, 
and that decision he communicated to the Subordinate Judge. It is not 
correct to say that the auction-purchaser's title has become complete by 
twelve years’ adverse possession. It is true that the Collector granted 
the certifacate after the expiration of that period ; but the judgment-debtor’s 
son began to move in the matter in the year 1884, that is, about eight 
years after the auction sale. His right, title, and interest cannot there¬ 
fore be allowed to be prejudiced simply because the period of twelve years 
expired while inquiries were being made by the Collector. 

[365] As against the Collector no one can acquire a title by adverse 
possession till the expiration of the period of sixty years under art. 149, 
scb. II of the Limitation Act. The provisions of the Watandars Act 

1 ccof provisions of the Bhagdari Act (Bombay Act V of 

iHb^l, and there are rulings to show that under the Bhagdari Act there 
was no period of limitation prescribed for making an application, and, 
therefore, such applications were not governed by any particular period 

collector of Broach v. Bajaram 
Baidas (2) , The Collector of Thana v. Bhaskar Mahadev b). 

JUDGMENT. 


Saegent C.J.—The sending the certificate by the Collector as 

n Watandars Act is not an application 

u Court, but only a proceeding in the nature of a notification 
Which the Watandars Act itself provides, shall be acted upon by the 
Oivil Gourt in a certain manner. Clause 178 of the Limitation Act has 
therefore, no application to it. We think that the Subordinate Judge 
cannot refuse to act on the certificate of the Collector, as expressly 
required by s. 10 of Bombay Act III of 1874. If the purchaser has, 
since his purchase, acquired a title by adverse possession, it will be 

for him to take the proper measures to assert it as against the Collector 
or any other party, as the case may be. 
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Order accordingly. 


(1) 9 B. 198 (232), 


(2)7 B..642. 
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Before Mr, Justice Bayley, Acting Chief Justice, and Mr. Justice Candy. 


ChIMNA.TI (Original Plaintiff), Appellint V. SaKHARAM AND OTHERS 

(Original Defe}idants), Respondents.^ [20bh June, 1892.] 

MorigQqe—Red(miyion—for redemption by purchnser of equity of redemption^ 
Evidence gn'en by defendants of a mortgage other than the mortgage in respect Of 
which suit brought—Right of plaintiff io have the question of latter mortgage deter^ 
min^d — Practice — Procedure. 

The plaintiff as purchaser of the equity of redemption sued for redemption. 
He alleged a mortgage, dated A.D. 1849, for Rs. 175 The defendants admitted 
a mortgage, but alleged that it was executed at a different lime and fora larger 
[366] sum. After the evidence was given, but before the judgment was delivered, 
the plaintiff applied to amend the plaint and to set up the mortgage admitted by 
the defendants. His application was refused, and the Court dismissed the suit 
on the ground that he had failed to prove the particular mortgage alleged in the 
plaint. The District Judge confirmed the decree, but observed that there probably 
was a mortgage for the larger sum as alleged by the defendants. On second 
appeal, 

Held, reversing the decree and remanding the case, that the plaintiff was entitled 
to have the question of the mortgage for tho larger sum inquired into. 

[DUb., 18 A. 403 (409) ; 3 O.C. 173 (174).] 

Second appeal from the decision of T. Hart-Davies, Acting Assistant 
Judge of Poona, 

Suit to redeem a mortgaged house. 

The plainbitf alleged that on the Isfc February 1887 he had purchased 
the equity of redemption under a mortgage for Rs. 175, dated A.D. 1849, 
executed by one Rakhmaji to one Shiduji. He now sued to redeem the 
mortgage. 

The first defendant (Sakharam) was a son of the deceased mortgagee 
Shiduji. He denied the mortgage alleged by the plaintiff, but admitted 
another mortgage of a different date and for a different amount, viz., for 
Rs. 256. He further stated that a moiety of tho house belonged to him 
as his share. 

Defendant No. 2 (Babaji) was the second son of Shiduji. He denied 
the mortgage altogether, and claimed the house as his. He also alleged 
that his brother Sakharam (defendant No. 1) was in collusion with the 
plaintiff. He also pleaded limitation. 

After tho evidence was given, but before the judgment, the plaintiff 
applied to amend the plaint by alleging a mortgage for Rs. 256. The 
Court refused the application, but allowed the valuation of the claim to be 
increased to Rs. 256. It then dismissed the suit, holding that the particular 
mortgage alleged by the plaintiff was not proved. He was of opinion, 
however, that the evidence showed that the house had been mortgaged. 
On appeal the District Judge confirmed the decree, remarking that there 
probably had been a mortgage executed by the mortgagors to the mort¬ 
gagee at some date prior to 1855 A.D. forRs. 256, but as that was a 
different transaction from the one sued on, the plaintiff was not entitled 
to succeed. 

[367] The plaintiff preferred a second appeal. 


• Second Appeal No. 256 of 1891. 
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Mahadeo Chimnaji Apte, for the appellant.—The Courts should not 
have dismissed the suit, both being of opinion that there was a mortgage 

® assignors to the defendants’ family. The evidence given 
by plaintiff was prima facie sufficient, and it lay on the defendants to 

ffisplace It—Htrw V. Bhikajt (1); Chmto v. Suf/a (2); Ganesh v. Vinayak (-3); 
Ragnunath Anuuji v. Babaji (4). 

fco amead his plaiot, as the 
nature of the suit would not have been materially affected thereby— 

Lakshman V, Hari (b), 

Gangaram B. Rele, ior the respondent, (defendant No. 2).—The 
bubordinate Judge was right in not allowing the plaint to bs amended. 

■NT “ad® too late, viz., about a year after the defendant 

No. 1 hied his written statement alleging the mortgage of Rs. 256, and 

bo prove the mortgage 

e alleged his plaint. He cannot be allowed now to prove another 

mortgage. When a particular instrument is sued upon, the plaintiff 

must establish his case on that particular causa of action and not on 

one similar to xi—Vtthaldas v. Yedu (6) ; Narsapa v. Bhimanqavda (7) ; 

More V. D/^a (8) ; La/eshman Trimbak v. Bhagirathibai (9); Govindrao 
V. xiaQho 110). 

JUDGMENT. 

Gandy, J.—The plaintiff sues as purchaser of the equity of redemp¬ 
tion from certain Tabs to redeem a mortgage which in his deed of 
assig^nment is recited as having been executed in Shake 1761 (a D 18391 

Si!’- ™a ot 

pleaded that the mortgage was for Rs. 256, and not 

tL iV ^0f9°danb. the second son of Shiduji, denied 

the mortgage altogether; and the third defendant, the sub-mortgagee under 
defendant No. 1. did not resist the claim. 

The Subordinate Judge included in the first issue framed bv 

I ^ 1 I ^.1 1 jB. — _ money was Rs. 175 or 

2ob, and allowed the valuation of the claim to be increased to Rs, 256 

but he rejected the claim (quoting the case at I.L.R., 8 Bom., 543) on 
proveT^^'^ particular mortgage recited by plaintiff had not been 

Judge confirmed this decision, though he thought it 
probable that there was a mortgage for Rs. 256. 

f opinion that both the lower Courts have erred. In the case 

dlf?nr”f T Subordinate Judge relied), the 

defendant pleaded that the lands were his ancestral property, and denied 

mat there haa at any time been any mortgage. Plaintiffs resorted to 

mshonest artifices to procure evidence of their case, and it was held that as 

a specific mortgage was sued on, and not proved, the Court was not autho- 

hvn^ir 93 “<3®fin>te. supposed mortgage, which bv the 

hypothesis the plaintiff could not have sued on. That case is easily 

distinguished from such cases as those to be found at I.L.R., 4 Bom 

at; for i888, p. 131; P. J. for 1890, p. 297. In Lakshman v. 
^ari 15) defendant admitted that the relations between the plaintiff and 
oimselt were those of mortgagor and mortgagee, but pleaded the bar of 


(1) P J. 1883, p. 131. 

(4) P. J. 1890. p. 297. 

(7) P. J. 1877, p. 190. 
<10) 8B. 543. . 


(2) P. J. 1886, p. 247. 

(5) 4 B. 584. 

(8) P. J. 1889. p. 159. 


(3) P, J, 1889, p. 370, 

(6) P. J. 1876. p. 270. 

(9) P. J. 1892, p. 192. 
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limitation ; it 'tvas held that when the question of limitation was decided 
in plaintiff’s favour, then the amount of the mortgage-debt was to bo 
decided. The case of Hint v. Bhtkaji (1) is very similar to the present 

case, the defendants admitting that there was a mortgage, but pleadin| 
that it was for a different sum and of an earlier date. But the case of 
Moro V. Dada (2) was very different, for there the defendant referred to a 
mortgage only to show that it had been paid off, not to admit any liability 

We think therefore in the present case that the plaintiff was entitled 
to have the question of the mortgage for Rs. 256 inquired into, and we 
reverse the decrees of the lower Courts and remand the case for a decision: 
on the merits. All costs hitherto incurred to abide the result. 

Decree reversed and case remanded. 


17 B. 369. 

[369] APPELLATE CRIMINAL. 

Before Mr. Justice Jardine and Mr, Justice Tela7ig. 


Queen-empkess V . Khoda Uma and others.* [27th June, 1892.] 

Criminol Procedure Code (Act X of 1P82). ss. 227 and o/ 

charge —Conviction for an offence different from that with which accused ts charges 

— Extradition—hex fori. 


The accused were aubjeots of His Highness the Qaekwar of Baroda. They were 
extradited for committing dacoity in British India. The Magistrate, who held a 
nreliminary inouiry into the matter, committed the accused Sessions , 

on a charge under s. 398 of the Indian Penal Code (XLV of 
Sessions Judge amended the charge to one under 8* 395, on the ground tnM| 
as the accused had been extradited on a charge under s, 395. they co“*® 
tried and convicted only under that section, and no other. At the end of the 
trial, the Sessions Judge finding that the accused were guilty of theft, but not of 
dacoity, acquitted them. 

Beld reversing the order of acquittal, that it was competent to the Sessions 
Judge to alter the charge under s. 227 of the Code of Criminal Procedure {Act 
X of 1882) and under s. 238 to convict the accused of the minor offence, whioD 
the evidence established. 

field, also, that the Code of Criminal Procedure was applicable as lex fori. 


[R., Rat. Unr. Cr. Cas. 773 (771).] 

Appeal by the Local Government against an order of acquittal passed 

by the Sessions Judge of Ahmedabad. 

The accused were subjects of His Highness the Gaebwar of Baroda. 
They were charged with committing dacoity in a village in the Ahmedabad 
District. Their extradition was obtained on the representation of the 
District Magistrate of Ahmedabad that there was evidence to prove a privia 
facie case of dacoity against them. 

The Magistrate, who held a preliminary inquiry into the matter, 
committed the accused for trial to the Court of Session on a charge of 
attempting to commit dacoity when armed with deadly weapons, an offence 
punishable under s. 398 of the Indian Penal Code. 

The Sessions Judge was of opinion that, as the accused had been 
extradited for dacoity under s. 395 of the Penal Code, they could bo tried 


(1) P, J. (1888) p. 131. 


Criminal Appeal No. 84 of 1892. 

(2) P. J. (1889) p. 169, 


240 



IX.} 


QUEEN-EMPEESS V. KHODA DMA 


17 Bom. 371 


only for that offence, and for no other. He, [370] therefore, amended the 
charge to one under s. 395 of the Code. 


1892 

June 27. 


At the conclusion of the trial, the Sessions Judge, agreeing with one 

of the assessors, acquitted the accused for the following reasons Appel- 

The facts established against the accused are that they went to the LATE 

complamant s field to steal grass. While so engaged they were disturbed. CRIMINAL. 

Ihey abandoned the booty, and, in order to cover their retreat, they caused- 

hurt to their pursuers, and also threatened them. Following the rulin« of 

the Madras High Court in 1865 cited by both Mavne and Starling in their 

annotations of the Indian Penal Code, and Reg. v. Kalio (l), I am of 

opinion that the accused cannot be convicted of dacoitv, and as they were 

extradited for trial on that charge, they cannot be tried and convicted of 
any other.” 


Against this order of acquittal the Government of Bombay appealed 
to the High Court. 

Lawg (Acting Advocate-General), with Eao Sabeb Vasudev Jagannath 
Kirtikar, for the Crown.—Section 395 of the Indian Penal Code applies, 
as the evidence shows that the prisoners, when caught in the act of 
stealing, caused hurt to the complainant and his men They were, there¬ 
fore, guilty of dacoitv. But, assuming that they committed theft only, the 
sessions Judge had jurisdiction both to try and convict them of this 
oHenoe. This jurisdiction is not taken away by the mere fact that their 
extradition was obtained on a charge of some other offence. Extradition 
IS merely a means of bringing the offenders to trial before the proper 
Gourt. When tney are brought before the proper Court that Court has 
lurisdiction to try them on any charge. Jurisdiction is independent of 
extradition. Jurisdiction is local: see Clarke on Extradition (2nd ed.). 
p. 101. There is no treaty preventing the British Government trying the 
prisoners on any charge. The treaty with His Highness the Gaekwar 
(see Aitchison’s Treaties, Vol. IV, 230) provides generally for the surrender 
ot ail kinds of offenders. It does not specify any [371] particular offence for 
which they are to be surrendered, or tried when so surrendered. The 
ordinary law, therefore, applies, and the Sessions Judge had jurisdiction 
to try and convict the accused of dacoity, or of theft. Section 237 of the 
Griminal Procedure Code (X of 1882) would allow a conviction even under 
8. 382 of the Indian Penal Code. 

There was no appearance for the accused. 


JUDGMENT. 

Jardinb, J. —The eight accused were committed for trial for attempt 
to commit dacoity under s. 398 of the Penal Code. The Sessions 
Judge amended the charge to one of dacoity under s. 395, being of 
opinion that as they had been handed over by the Gaekwar on a repre¬ 
sentation that they had committed dacoity they should be tried only 
under s. 395. D ffering from one assessor, and agreeing with the other, 

fl? prisoners and discharged them. The judgment shows 

that the Sessions Judge was satisfied that the eight prisoners did commit 
0 alleged theft of grass, but that as they had abandoned the grass before 
they used violence to the owners, and as the violence was used to cover their 
retreat rather than secure the grass, the offence of dacoitv was not commit¬ 
ted. He also remarked that “ as they were only extradited for trial on that 
charge they cannot be tried and conv icted of any other.” He gives no 

(1) B.H.C. Cr, Ruling, 27th Jane 1872. 
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authority iu support of this proposition. The Advor.ate-General has argued 
on behalf of the appellant, the Governor of Bomb y in Council, that the 
acquittal on the charge of dacoity is wrong, a:* the evidence is most con- 
Appel- sistent with the theory that when the prisoners being in'ercepted by the 
LATE owners of the grass used violence, they meant by that means to prevent 
CRIMINAii. recovery of the grass. That may possibly have been the fact, and it 

- must have been so held by one of the assessors. But the question of 

17 B. 369. intention is not beyond doubt; and we do not thi'.k sufficient reason has 

been shown for this Court to convict of dacoity. We concur, however, in 
the contention of the Advocate-General that there is nothing apparent in 
the circumstances of the extradition to justify tiis view of the Sessions 
Judge that the ordinary provisions of the Criminal Procedure Code were 
not binding on the Sessions Court as its lex fori We think that it was 
compet-^ntto that Court to alter the charge under [372] s. 227, and that 
it was incumbent on it in its expressed views ou the facts to convict of 
thefD under s. 238, when acquitting of the more serious charge of dacoity. 
The offence was committed in the district of Ahmodabad. Therefore the 
local law applied ; “ Crimes are in their nature local: and the jurisdiction 
of crimes is local,” per De Grey, C.J., in Rafael v. Verclat (1); Keighley v. 
Beil (2), and other cases mentioned in ForsytlTs Constitutional Law, 219. 
“By the comity of nat-ions, the country in which the criminal has been 
found has aided the police of the country against which the crime was oom- 
mibted in bringing the criminal to jus'ice,” per Fleath, J., in Mure v. 

It appears also that the British Government has a special convention with 
the Gaekwar, made in 1817, whereby the two c.uUracMng parties bind 
themselves in g^*nei'al terms to hand over * olfenders. ” See Aitebison’s 
Treaties, Vol. p. 230. There seems to bo no stipulation that the 
requisition bo the Gaekwar shall state the offence in terms of the Penal 
Code : and the requirement of justice that the conviction shall bo based 
on the facts proved, and the provision of s. 238 of the Procedure 
Coda, which allows conviction for a minor offence not charged, as, e.r;., 
for theft on a charge of robbery or dacoity, do not conflict at all with the 
principles of comity or involve any breach of pubho faith. Wo reverse the 
order of acquittal of tlie eight prisoners, and convict, them of the offence of 
theft, punishable under s. 379 of the Indian Pomil Code, and we sentence 
each of them to rigorous imprisonment for three yi iirs. 

TeIjANG, J.—The Sessions Judge has, on ctm evidence, come to 
the conclusion that dm offence of dacoity is not proved against the accused. 
And although it is possible bo arrive at a ciiffment conclusion on the 
question, whether, whoa they were obstructed, they had abandoned 
their booby, still 1 do nob think the evidence is such as to justify us in 
adopting that conclusion against tlio opinion of the Sessions Judge. And 
if the opinion of the Sessions Judge on the ques'i )n of fai;t is accepted, 
the Madras casM quoted by him is an authority for holding that the 
terms of s. 390 are not satisfied. Tlie Sessions Judge was, [373] 
therefore, right in bis decision that dm accus-d in this case could 
nob be propoily convicted of dacoity. He has. im\V( vor, further decided 
that the accnse<l cannot be tried or convicted on any other charge. He 
lays it flown broadly that when the extradition of an accused person has 
■ been obtained on a representation charging him with a particular offence, 
the Court can try him only for that offence. According to the Sessions 
Judge’s view, it is apparently nob competent to the Court to try or 


fl) 2 W. Blackatono, p. 1058. (2) 4 Post. A Piu. 790. (3) 1 Taunt, 43. 
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oonvicfe the accused of any other offence, even though it is of a character 
cognate to the one mentioned or referred to in the extraJibion proceedings, 
and even though it is proved by substantially the same facts as those 
alleged for obtaining the extradition. The Sessions Judge has not 
quoted any authority for the proposition be has laid down ; and it is 
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certainly nob one which can be said to bo self-evident. Pritna facie^ CrIMINAIi 

indeed, it would appear to be erroneous. For if it is once conceded that _ 

the Court before which the accusod are put upon their trial has ^7 B. 3i0. 

jurisdiction to try them, such jurisdiction must, ordinarily speaking, extend 

to all offences committed within the jurisdiction of the trying Court, and 

not lying outside its legal power of investigation. Extradition is only a 

means of bringing the accused before the tribunals having jurisdiction. It 

IS not even like the sanction for prosecution, for instance, which under 

s. 167 of the old Criminal Procedure Code was held to be indispensable to 

confer jurisdiction on the Court— Peg. v. Vinayalc Divakar (l). Now in 

the case before us there is, no doubt, that quite independently of the 

extradition the Sessions Judge had full jurisdicbion to try the accused. 

Although they are stated to be subjects of His Highness the Gaekwar, 
the facts on which the prosecution is based are stated to have occurred 

within British territory. And as Lord Chancellor Halsbury said in 

Macleod y. The Attorney-General for Neiv South Wales (2) crime is 

local ; the jurisdiction over the crime belongs to the country where the 
crinoe is committed.” See also Kent’s Commentaries quoted in Clarke 
on Extradition, (2nd Ed.), p. 10. If. then, the jurisdiction of the Court 
cannot be disputed, what is there to justify the Court in [374] applying 
at the trial other rules and principles than those which in ordinary cases 
lb IS bound to apply under the Code of Criminal Procedure? I confess 
I can perceive nothing. It is true that in the very recent case of In re 
Bellencontre {3}, which was a^case of a habeas corpus arising on a warrant 
wrnch described Bellencontre as having been guilty of frauds as a bailee 

Cave, J., having come Ho the conclusion 

iQ 7 n 70 required by the Extradition Statutes of 

1970-73 was made out only as regards 4 out of the 19 offences charged 
against the accused by the French Government, went on to say that “ the 
only object of specifying those cases is in order to give the prisoner the 
right, if he wishes to make use of it, to object to being tried in France 
for those other offences—for the other 15—on the ground that those are 
not ID themselves crimes for which he could have been extradited.” 

Xhat, however, was a case which arose on the Extradition Acts and the 
treaty between Fiance and England. And the remark of Cave, J., above 
set out does not say what would have been the resulc if such an 

objection as he there indicated bad been taken before an English Court. 

bee Clarke on Extradition (2Qd Ed.),pp. 98 et seq. But in any case it 
only applies in terms where the objection can be taken that the offence was 
^0 for which the prisoner could not properly have been extradited at all. 

^o such objection is shown to be sustainable here. On the contrary, the 
weaty (see Aifcchison’s Treaties, Vol. IV, 230) between the British and 
ijaekwar Governments relates generally to all offenders. See, as to this 
point, Cla,rke on Extradition (2ud Ed.), p. 14, And therefore in this case 
6 extradition without any restriction whatever would be perfectly regular; 
and the jurisdiction in dependent of it would stand unaffected. Further, 

(1) 8 B, H C. R. (Or. Ca.), 32. 

(2) L. R. (1891) A. C. 458. (See also 8 B. H. 0. R. (Or. Ca). 74.9.) 

(3) li. R. (1891), 2 Q. B. 122. 
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{m assuming that the extradition proceedings could in some way limit the 
Ji/NE 27. jurisdiction of the Sessions Court, it is plain that there is nothing here on 

- the face of those proceedings to warrant the conclusion that any such 

AfPEL- limitation has been in fact imposed. The mere circumstance that the 
LATE offence of dacoity alone is mentioned when extradition is demanded does 
GKXMTNAL ^ot necessarily lead to the conclusion that the extradition is allowed for 

_ ' the purpose of a trial only on that [375] charge, and on no other charge 

17 B, 369. whatever. And in any event it could not exclude a trial and conviction 

on any charge which the facts disclosed in the extradition proceedings 
would suffice to sustain. On the whole, therefore, it appears to me that, 
whether, in law, the jurisdiction of our Courts can or cannot be restricted 
by the condition on which extradition is allowed, no such restriction has, 
in fact, been imposed in this particular case, and, therefore, it was open to 
the Court below, and consequently it was its duty, to have tried the accused 
in this case under the same rules as apply to ordinary trials under the 
(Jode of Criminal Procedure. And the Sessions Judge ought to have 
convicted the prisoners in this case of the minor offence which the facts 
proved in evidence showed the prisoners had committed. 

Order of acquittal reversed. 


17 B. 375. 

APPELLATE CIVIL. 

Before Mr. Justice Jardine audMr. Justice Telang. 


Dagdu (Original Defendant), Appellant v. PanchamSING 
GangarAM (Original Plaintiff), Bespondent.^ 

[3rd July, 1892.] 

Execution sale—Decree—Purchasers at successive execution sales—Title obtained by first 
purchaser—Certificate of sale obtained by second purchaser before certificate obtain¬ 
ed 67 /yirsi purc/irtser— Priority—Civil Procedure Code {Act XIV of 1882), s. 316 
— What is the title which vests under the section—Limitation in application of provi* 
sions of section—Confirmaiionof sale—Certificate of sale. 

On 27tb February, 1886, tbo plaintiff purohasod certain land at a Court sale 
held in execution of a dcoroe. On the 10th Marob, 1886, the same property was 
put up for sale in execution of another decree, and purchased by the defendant. 
The sale to the defendant was confirmed on 3rd July, 1886, and the sale to the 
plaintiff not until the 21 st July, 1866. Certifioates of sale were issued to both 
plaintiff and defendant on the same day, vie., on the 22nd September, 1886, and 
on the 14th February, 1887. the defendant was put in possession. In 1889, the 
plaintiff brought this suit to recover possession. 

The defendant relied on s. 316 of tho Civil Procedure Code (Aot XIV of 1882). 
Ho contended that as under tbatseotinn the title of a purchaser at a Court sale 
vests at the date of the confirmation of the sale to him. bis (the defendant’s) 
right was superior to that of the plaintiff, inasmuch as tbo sale to him was con¬ 
firmed on tbo drd July, 1886, while the sale to tho plaintiff was not confirmed 
until afterwards, on the 21st July. 

£376] 7/eW that the plaintiff was entitled to recover. By his prior purchase 
ho had acquired an equitable or inchoate title to the property which was subse¬ 
quently perfected by the cortifioate of sale. Nothing therefore passed to tbo 
defendant under bis second sale- 

The words “the title to tho property sold” in s. 316 of tho Code of Civil Procedure 
(Act XIV of 1882) mean the full perfected title arising on tho sale becoming 
absolute. It is that title which under tho section does not vest in tho purchaser 
until confirmation. That provision, however, need not necessarily bo construed 

* Second Appeal No. 228 of 1891, 
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as destroying any lesser interest which arises by reason of general equitable 
principles. 

Quaere.—Whether the provision in s. 316 as to the date at which the title of 
the purchaser is to vest does not apply only as between the parties to th« suit 
and persons claiming through or under them. 

Per Jardine, J.— The reference to parties and persons claiming under them 
would be surplusage if the Legislature had intended the addition to apnlv to 
third parties. 

[F., 2 C.W.N. 589 (591! : Appr.. 19 A. 188 (190) ; R., 33 A. 45 {47) = 7 A.L.J. 893 = 7 
Ind. Cas. 409; 7 G.L.J. 1 (8) ; 11 C.W.N. 495 (496); 2 Ind. Cas. 91 (82); 
9 P R. 1903 = 36 P.L.R. 1903 ; 11 P.R. 1906 = 4 P.L.R. 1906; 21 T.L.R. 152 
(155) ; D,, 22 A. 168 (174)) ; 26 C. 176 (179).] 
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Second appeal from the decision of Khan Bahadur N.N. Nanavati, 
First Class Subordinate Judge at Dhulia with appellate powers, in appeal 
No. 81 of 1889 of the District File. 

^ The plaintiff, Panebamsing sued to recover possession of four fields 

vSurvey Nos. 6, 21, 22 and 23) and for mesne profits for the vears 1887 
and 1888. 

The fields in question belonged originally to three brothers—Supdu, 
Sampat, and Mahipat—jointly. 

On 27ih February 1886 the fields were sold to the plaintiff in execu¬ 
tion of a decree against Supdu and his brothers. 

On 10th March 1886 the same fields were put up to sale in execution 
of another decree against Supdu alone, and purchased by the defendant. 

The sale to the defendant was confirmed on 3rd July 1886. 

The sale to the plaintiff was not confirmed until the 21st July 1886. 

The sale certificates were issued to both plaintiff and defendant on 
the same day, i.e., 22nd September 1886. 

certiBcate of sale was registered on 16bh October 
1886 and the plaintiff’s a month later, viz.^ on 16fch November 1886. 

On 14th February 1887 the defendant was put in possession. 

[377] The principal question at issue between the parties was — 

who was entitled to priority, plaintiff or defendant, with respect to the 
lands in suit ? 

The Court of first instance decided this issue in the defendant’s favour, 
on the ground that his certificate of sale was registered prior to plaintiff’s 
certificate, and also that he had obtained possession. The suit was, 
therefore, dismissed with costs. 

On appeal the Subordinate Judge with appellate powers held, on the 
authority of Prangour v. Himanta (1), that the sale to the plaintiff, not 
having been set aside at the time of the second sale, was a good and 
effectual sale to pass the property, so that there was nothing left to pass 
to the defendant under the second sale. 

He, therefore, reversed the decree of the first Court and awarded the 
plaintiff’s claim. 

Against this decision the defendant appealed to the High Court. 

Mahadev V. Bhat, for appellant.— This is a case between two 
^mpeting purchasers at Court sales. Under s. 316 of the Code of Civil 
Frocedure (Act XIV of 1882) the title to the property sold vests in the 
purchaser from the date of the certificate of sale, and not before, and the 
date of the certificate must be the date of the confirmation of sale. In 
this case the sale to the defendant was confirmed before the confirmation 
of the sale to the plaintiff; therefore, under the section the property 


(1) 12 C. 697. 
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became vested in him. How could it be divested by the subsequent con¬ 
firmation of the sale to the plaintiff? The defendant’s purchase was, 
moreover, accompanied with possession. The defendant has, therefore, a 
better title— Prem Chand Pal v. Purnima Dasi (1); Nanjwidepa v, 
Hemapa (2): Lachminarayan v. Indrabhan (3). 

Mahadev C. Apte, for respondent.—By the sale to the plaintiff on the 
27th February, 1886, all the right, title, and interest of the judgment-debtor 
passed to the plaintiff. There was then nothing left to pa<5sto the defend¬ 
ant by the subsequent sale on the 10th March, 1886. The sale to the 
plaintiff stands good until it is set aside. It gave an equitable or inchoate 
title to the [37a3 plaintiff as purchaser. And that title became absolute 
when the sale was confirmed, and be obtained the formal certificate of 
sale. 

His title, which was inchoate before, was perfected by the issue of the 
sale certificate. Nothing therefore passed to the defendant under the 
second sale— Veshvant v. Goviad (4) ; Prangour v. Emanta (5). Section 
31G, cl. 2 of the Code of Civil Procedure does not apuly to auction- 
purchasers. It refers to the parties to the suit and persons claiming 
through them, and not to strangers. 

JUDGMENT. 

Tel'ang, J. —Tlio question raised in this case is one upon which, 
apparently, there has not been yet any authoritative decision in this Court. 
On 27th February 1886 the property in dispute was sold at an execution 
sale and knocked down to the plaintiff. On 10th March 1886 the 
property was sold again, also in execution of a decree, and knocked 
down to the defendant. The latter sale was confirmed on 3rd July 1886, 
and the former subsequently on 21st July 1886. Certificates of sale were 
issued both to the plaintiff and defendant on 22nd September 1886, 
and on 14bh February 1887 the defendant was put in possession. On the 
findings of the Court below, it is quite clear that the sale to the defendant 
was a sale only of the share of Supdu, while the sale to the plaintiff was 
a sale of the shares of Supdu and all his brothers. The plaintiff therefore 
is, in any event, entitled to the relief he claims as regards the shares 
and interests of Supdu’s brothers. And the question is simply, as regards 
the share of Supdu. whether, in the events which have happened, it 
DOW belongs to the plaintiff or the defendant. 

It will conduce to a clear understanding of the case, I think, if we 
ascertain the respective rights of tho parties at the various dates which 
have been above mentioned. On the 27th February 1886 tho sale to the 
plaintiff took place. At that time the defendant had admittedly no right 
to the property—present, future, vested, or contingent. And, according 
to the decisions of our Courts, the plaintiff then by virtue of such sale 
obtained an equitable interest in the property, which has been sometimes 
described as “ inchoate,” sometimes as “contingent.” In Kanapa [379] 
V. Janardan (6) Sir M. B. Westropp spoke of the purchaser in such a case 
obtaining, as from the date of the sale, “ a contingent right to tlio land, 

contingent on subsequent confirmation.” In the case of Eajah 
EonRciu Puksh K.hav v. Pcihoo Eoy Dhiiuput Shig Pahadoov (7), payments 
made by a purchaser before confirmation of sale were allowed to such 
purchaser on tho sale being subsequently set aside. Sir B. Couob 

(1) 15 C. 6JG. (2) 9 B. 10. (3) V. J. 1883, 254. 

(4) 10 B. 453. (5) 12 C. 597. (6) 11 B M. 0. R. 193 (194), 

(7) 18 W. R. 289 (290). ' 
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saying: “The plaintiff by his purchase ab the auction sale had acquired 
an inchoate right to the property. If the sale had been confirmed, he 
would have become the absolute purchaser.” These cases, it is true, 
were decided under the old Civil Procedure Code, but the doctrine laid 
down in them was nob based on the provisions ot that Code, but on general 
equitable principles (1). 

The question, then, is whether there is anything in the provisions 
of the present Code (XIV of 1882) which should be held to prevent 
such equitable interests arising. The words of the Code, s. 316, at first 
sight certainly seem to besr^some such signification, "The title to the 
property,” that section says. “ vests in the purchaser upon the confirma¬ 
tion and not before.” But I am. on the whole, of opinion, that 
these words are nob necessarily inconsistent with the equitable interest 
accruing from the sale. What is the meaning of " the title to the 
property ” ? That phrase, according to its ordinary meaning, must, I ap¬ 
prehend, be held to apply only to a full perfected title, not to that 
contingent or inchoate ” title which Sir M. R. Westropp and Sir R. 
Couch spoke of in the cases above cited. Such a perfected title, doubtless, 
does not vest in the purchaser before confirmation. But is a provision, 
which enacts that, to be necessarily construed as destroying any lesser 
interest which arises by reason of general equitable principles? I am not 
satisfied that that is the necessary result of putting its ordinary gramma¬ 
tical sense on the langua-.'e used by the Legislature. And, if that is not 
necessarily the ordinary grammatical sense, I can see some very weighty 
reasons for h Iding that we should not attribute that sense to the words. 
Suppose, for instance, the delay in [380] obtaining confirmation of the 
first execubio * sale is due to a vexatious or fraudulent attempt on the 
part of the judgment-debtor to set aside the sale—an attempt perhaps 
even based on collusion he^weenbh8 judement-debtor and another ore )itor. 
Such an attempt may, of course, result in protracted litigation, and while 
such litigation is pending, the other creditor of the same judgment-debtor 

get the properly sold and the sale confirmed. Is the first purchaser to 
lose the benefit of his purchase under such circumstances for no fault of his 
own, and possibly even by the fraud and collusion of the judgment-debtor 
and the subsequent execution-creditor? Unless the words of the Legislature 
reasonably construed, are incapable of bearing any other interpretation, I 
should he unwilling to sanction this. Again, if the Lter purchase prevails, 
either the previous purchaser loses his money most inequitably ; or if be is 
allowed a refund of it on the ground of there having been a total failure of 
consideration—though it is difficult to see precisely how this is bo be 
practically done—the first execution-creditor is put to an inequitable loss, 
for which he may, conceivably, be quite unable to reimburse himself. On 
the other hand, if it is held that the previous sale prevails, there is no 
injustice to the later purchaser, who avowedly is a speculative purchaser, 
or ab ail events is not entitled to the privileges of a bona fid& purchaser 
tor valuable consideration (2). These considerations appear bo me bo 
lead to the conclusion that we ought not to adopt the construction 
contended for on behalf of the appellants, unless the words used by the 
Legislature cannot reasonably be made to yield any other meaning. 

To come back, then, to the words of the section ir.self. I have already 
pointed out that the words '* the title to the property shall not vest 
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(1) Of, also Nanjundepa v. Hemapa, 9 B. 10 ; and Yeshvant v, Oovind, 10 B. 453* 

(2) Compare Sobhagchand v. Bhaihand, pet Melvill, J., 6 B. 193 (207). 
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before the certificate” are not necessarily inconsistent with the subsis¬ 
tence of an equitable interest short of the full perfected title in the 
purchaser even before the certificate issues. And the facts that the 
transaction which takes place at the time of the auction is called a sale, 
that a cancellation of it is called the setting aside of a sale, that a subsequent 
auction [381] after the failure of the first is called a re-sale—all these 
things show that in the contemplation of the legislature the transaction 
even before confirmation and issue of certificate is a sale—though a sale 
liable to be set aside. It is something more, therefore, in its legal aspect, 
than a mere contract for sale, and must be treated as lying outside 
the scope of those differences of opinion which were referred to by Sir 
M. E. Westropp in JVaman v. Dhondiha (1), and, therefore, rendering it 
unnecessary bo inquire with any minuteness whether any real interest in 
the property itself resulted from the transaction or not. 

There is in the same section, however, another phrase which requires 
notice :— So far as regards parties to the suit and those claiming through 
or under them.” The High Court of Calcutta (Norris and Beverley, JJ.) (2) 
has construed that phrase; and that Court has held that, if the title “ as 
regards the parties to the suit ” does not vest till after a particular date, 
it cannot, as regurds third parties, date from any earlier period. It is 
impossible nob to feel the force of this view. On the other hand, however, 
it ought not to be forgotten, that on this construction the whole of the 
clause above set out becomes mere surplusage. If the “ vesting ” takes 
effect at the same time “as regards parties to the suit” and as regards third 
parties, there is no obvious object in expressly specifying the former. It 
may, doubtless, be said that there is an object in specifying it, because the 
vesting may possibly take effect later as regards third parties. But. it is 
not easy to imagine the case for which such a provision would be needed. 
I am myself, therefore, rather inclined to think, that the whole of the 
clause relating to the time when the vesting is to take effect was pub in to 
give legislative form to the law as already laid down by the Courts under 
tlie Act of 1859, and in giving it such a form, it was thought desirable to 
insert the parenthetical clause above referred to in view of the similar 
words which occur in s. 312, touching the confirmation of the sale, and 
which were most probably inserted merely cx ahunda7iii cautela. If this 
is so, it [382] is not. improbable that there was no intention on the part 
of the Legislature to disturb the equitable rights flowing from the com¬ 
pletion of the auction sale, but only to regulate such matters as arose, for 
instance, in Basapa v. Mari/a(3) or Ilarkisandas v. Bai I think 

it would not be contrary to the rules laid down in the case of Bank of 
England v. Vagliano Brothers (5) and it would bo in accordance with one 
of the rules in Heydon's case (6) to look to the old law and the decisions 
under it, so far as is necessary to arrive at such an interpretation of s. 316. 

On the whole, therefore, it appears to me that wo cannot decide the 
present case in favour of the defendant, without holding that an execution 
sale by the Court, before it is confirmed, creates not only no title to the 
property, but no right in re whatever, not evon any eauitable interest, in the 
property. Apart from the Civil Procedure Code, it would, I think, 
be impossible to hold this. And in the words of the Code I can find no 
adequate support for the view that the Legislature intended that such 

(1) 4 B. 1'2G. (2) Vrem Chand Pal v. D/ 7 si, 15 0. 646. 

(3» 3 B. 433. (4) 4 B. 155. (5) h. R. (1891), A, 0. 107. 

(6) 3 Rop. 76 : and compare Felton v. Harison, L.R. (1891), 2 Q.B. 422 • Coujjor 
V. Kent, Ibid, 545; and In re Leon, L. R. (1892), 1 Ch. 318. 
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equitable interests, which had been constantly given effect to by the Courts, 
as a matter of substantive law, should now cease to be recognized. I am 
therefore of opinion that the decree of the Court below is right, and should 
be affirmed with costs. 

Jardine, J. I am of the same opinion and concur in the proposed 
decree. I agree with my learned colleague in the reasons he has given, I 
think the reference to the parties and persons claiming under them in the 
addition made to s. 316 in Act XII of 1879, re-enacted in the Code, Act 
Xiy of 1882, would be surplusage if the Legislature had intended the 
addition to apply to third parties. The addition requires the certificate 
to bear the date of the confirmation of the sale; and s. 314 declares that 
no sale of immoveable property shall become absolute until it has been 
confirmed ; the new words in s. 316 as to the date when “ the title to the 
property sold shall vest” seem to me technical, and to point to the complete 
title arising on the [383] sale becoming absolute, such as might be requisite 
to enable the purchaser to bring a suit in ejectment, but distinguishable 
^om the inchoate title which suffices for a suit of an equitable nature. 
The distinction is illustrated by Westropp, C.J., in Krishnajiv. Ganesh (1). 

There are many reported cases in which the right in equity of a third 
party to bring suit on the imperfected title has been declared before 1879 : 
I take the Full Bench case of Bhyrub Chtmder v. Soudamini Dahee (2) to 
be one of them ; and it is not to be supposed that the Legislature in 1879 
^d 1882 was not aware of the settled doctrine which was applied by the 
High Court up to the time when this addition to s. 316 was made, as 
appears from leshivantv. Govind (3) and Prem Ohand Pal v. Pzirnima 
Dasj (4). With reference to the remarks of Norris, J., in that case I 
would observe that it appears difficult to hold that the words of the new 
part of s. 316, which omit mention of strangers to the suit, can be 
construed to include them by inference, as that construction would abolish 
rignts protected by a firmly established application of equity. Had this 
^en the intention of the Legislature, express words would have been used. 
With regard to Beverley, J.’s concluding remark in that same case, I 
would also observe that the reasoning in Prangoiir v. Iliinanta (5) 
■commends itself to me as a correct interpretation of s. 316 as amended. 

Decree confirmed. 



(1) 6 B. 139. (2) 2 G. 141. (3) 10 B. 453. 

(4) 15 0. 546. (5) 12 0. 597. 
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[384] ORIGINAL CIVIL. 

Before Mr. Justice Starling, 

AnANDRAO ViTHAL VaRADI [Flaintifi) v. BUDRA MalLA, PURKHA 
Dholla, AND Hariba Tokaram Varadi {Defendants),"" 

[17fch December, 1892]. 

Practice — Inspection—Prodvclion —Discovery — Co defendants — Inspection granted to 
defendajit against co-detendnni —Civ. Pro. Code {.iciXIVof 1882;, ss. 129 and 131. 

A defendant may obtain discovery or inspection as against a co-defendant if 
the latter can be regarded as an opposite party. 

The plaintiff sued to set aside a mortgage made by the third defendant (bis 
uncle) to defendants Nos. I and 2, alleging that shortly after he (the plaintiff) 
had attained his majority be bad been induced to j un in the mortgage by the 
undue influence and threats of the third defendant, who represented that the 
money to be raised by the mortgage was required to pay off the debts of the 
plaintiff’s father. The plaintiff lurther alleging ihai be bad received none of 
the money and that no money bad been paid bv defendants Nos. 1 and 2 to the 
third defendant in his presence. Defendants Nos. 1 and 2 took out a summons 
against the third defendant for inspection of certain account bof'ks and documents. 
It was objooted that no question was raised in the suit between the third defend¬ 
ant and defendants Nos. 1 and 2, and that consequently, under s. 131 of the 
Civil Procedure Code (Act XIV of 1882), the latter were not entitled to 
inspection. 

Held, that inspection must be given. It was possible that not being able to 
set aside the mortgage as regarded himself, the third defendant was colluding 
with the plaintiff. Under the circumstances bo might bo considered a “ party 
ooposite ” to the first two defendants, although eventually the Court might not 
be able to make any order between him and them. 

In chambers. Summons for inspection. 

The first two defendants wore Marwaris trading in partnershio under 
the name of Dholla Gutchra. The third defendant was the uncle of the 
plaintiff, being his deceased father’s brother. 

The plaint alleged that his father. Vithal Tukaram Varadi, died 
intestate in July, 1887, and left a widow and tlio plaintiff, his only son, 
who was then a minor, his heirs according to Hindu law. 

The third defendant, Ilariba, obtained letters of administration, 
dxirante vinioritate, to the estate of tbe said Vithal. Tie and [385] 
Vithal had lieen jointly the administrators of the esrato of tlieir father, 
Tukaram Varadi (the plaintiff’s grandfather), and Ilarihn. after Vithol’s 
death, continued to administer that estate in which the plaintiff claimed 
his father’s share. 

The plaintiff attained his majorify in November, 1888. He 
complained that Hariha (defendant No. 3) had not made over to him his 
father s estate, or his share of his grandfather’s estate, or accounted for 
the same, and ho alleged that on the 11th February, 1890, Ilariba 
(defendant No. 3) by undue influence and threats had induced him to 
execute a mortgage of certain properties to defendants Nos. 1 and 2 for 
Rs. 42,000, falsely and fraudulently stating that the money was required 
to pay off certain debts of his fnther’s. He alleged that ho had received no 
money from the first and second defendants, nor had any money been 
paid by them to Hariba in his (plaintiff’s) presence. He prayed that the 
said mortgage might be set aside, and that inquiry might be made as to 
whether any debts were duo by his father Vithal, ko., ko. 
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Th© suifc was filod on the 22nd April, 1892. Hariba (defendant 
No. u) filed a written statement denying in a very guarded manner 
the plaintiff's allegations. 

On tbe 6th November, 1892, a summons was taken out by the first 
and second defendants, calling on the third defendant Hariba t.o show 

cause why he should not allow them inspection of certain account books 
and documents. 

Payne (for defendant No. 3) showed cause.—The applicants are not 
entitled to inspection as against their co-defendant. There are no 
questions raised between them—Civil Procedure Code (XIV of 1882), 
ss, 129 and 131 (1) ; Peile on Discovery, [386] p. 10; Ptown v. 

^athins (2). Further, the affidavits do not show that tbe documents are 
in our possession. 

Lang (Acting Advocate-General), for defendants Nos. 1 and 2 in 
support of the rule.—The defendants are entitled to inspection. The 
plaintiff sues to set aside a mortgage made to them by himself and third 

defendant. The third defendant ought really to be a plaintiff in this 
suit. 

JUDGMENT. 

Starling, J. This is a summons by two defendants for inspection 
of documents in the possession of the third defendant. 

Mr. Payne showed cause against the summons, and argued that 
although under s. 131 of tbe Civil Procedure Code (XIV of 1882), any 
party to the suit may call uoon any other party to the suit to produce for 
his inspection any specified document, yet that 'any other party” must 
mean opposite party, ’ and, further, that ** opposite party ” in respect of a 
defendant can only mean the plaintiff and not a co-defeudant. In this 
contention he is supported by the judgment in the case of Brown v. 
'Watkins (2), as tbe Court came to the conclusion that the rule under 
discussion there which corresponds to s. 131 of the Civil Procedure Code 
(Act XIV of 1882), did not authorize granting discovery as between co¬ 
defendants. This case has, however, been discussed in the Court of 
appeal in the case of Shaw v. Smith (3), and the Court held that ” opposite 
party ” did not refer only to the defendant as contrasted with the plaintiff, 
ox vice versa, but to any two parties, whether plaintiff or defendants, co¬ 
plaintiffs or co-defendants, between whom it wus necessary to adjust 
rights. Agreeing, as I do, with this view of the section, I am of opinion 
that there is no objection to one defendant seeking discovery or inspection 
as against a co-defendant, provided that co-defendant can be regarded as 
an opposite party. 

(1) Section 129 : — 

The Court may, at any time during the pendency therein of any suit, order any 
party to the suit to declare by affidavit all the documents which are or have been in 
his possession or power relating to any matter in question in the suit, and any party 
to the suit may, at any time before the first bearing, apply to the Court for a like order. 

Section 131 : — 

Any party to a suit may, at any time before or at the hearing thereof, give notice 
through tbe Court to any other party to produce any specified document, for the 
inspection of the party giving such notice or of his pleader, and to permit such party or 
pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be at liberty to put 
&ny such document in evidence on his behalf in such suit, unless he satisfies the Court 
that such document relates only to his own title, or that he had some other and 
sufficient cause for not complying with such notice- 

(2) 16 Q.B.D, 125. (3) 18 Q.B.D., 193. 
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1892 [387] The question I have, therefore, to decide is whether the third 

DEC. 17. defendant, against whorr) inspection is sought, is a party opposite to the 
- first two defendants. 

Original It appears that one Vithal Tukaratn, the father of the plaintiff, died in 
Civil. 1887, leaving the plaintiff a minor. On his death the third defendant 

_ obtained letters of administration to Vithal’s estate durante minoritate of 

■ the plaintiff. Shortly after the plaintiff attained his majority, he and the 
third defendant executed a mortgage of Vithal’s estate, the consideration 
for which was alleged to be certain debts due by Vithal on promissory 
notes, advances made to the third defendant for the purposes of the 
administration, and a sum paid in cash on the execution of the mortgage- 
deed. The plaintiff now seeks to have the mortgage set aside and an account 
taken of what is really due in respect of the alleged consideration, alleging 
fraud and misrepresentation and undue influence on the part of the 
third defendant as to the debts of Vithal and the amount borrowed by 
him, and denying that the amount which ought to have been paid in cash 
was so paid. 

Now, if the mortgage transaction was honest, and the suit not brought 
by the plaintiff in collusion with the third defendant, I should have 
expected to find, in the written statement of this defendant, not merely a 
general denial of fraud, itc., but a distinct assertion of what the considera¬ 
tion was, and a positive statement that the moneys were due or had 
been paid. Instead of this T find only general denials of fraud, <^ 0 ., but no 
assertion that the promissory notes were existing at the time of the 
execution of the mortgage-deeJ, or that anything was done in respect of 
them. The defendant further does not assert that he actually borrowed 
any money for the purposes of the administration, nor does he say that the 
money which the mortgage-deed showed he had received in cash was so 
received. Further, he assents to an account being taken. The only 
account, however, asked for in the plaint is subject to tlie mortgage being 
set aside, and assumes that the circumstances which will bo proved will 
be such as will inauce the Court to say that the mortgage cannot bo hold 
to bo good for anything more than can bo proved on an account being 
taken of the various items which make up the [388] consideration. 
Consequently, it seems to mo to bo very possible that, not being able to set 
aside the mortgage as regards himself,he is colluding with tho plaintiff to 
enable him to save what hocan from the fire. Under these circumstances 
I consider him to be a party opposite ” to the first two defendants, 

although eventually the Court may not be able to make any order between 
him and them, 

I therefore allow the first two defendants inspection of the documents 

set forth in part 1 of tho first schedule to the third defendant’s atlidavit of 

documents afiirmedon the lltb day of October, 1892. and filed on the 19bh 
day of November, 1892. 

\\ith regard to the other documents of which inspection is sought, 
the third defendant distinctly swears that they are not in his possession, 
power, or control ; and however much I may suspect tho entire truth of 

that statement, there is nothing on tho face of his affidavit which would 

enable me at the present stage bo make further enquiries. 

Attorneys for the plaintiff: Messrs. CWA:. Walker, nnd Smethain. 

Attorneys for the first and second defendants : Messrs. Jayiardau 
and Ardeshir. 

Attorneys for the third defendant: Messrs. Paunc, Gilbert, and 
Sayane. 
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TESTAMENTARY JURISDICTION. 

Before Mr. Justice Starling, 

Yeshwant Bhagwawt Phatarpakar {Plaintiff) V, Shankar 
Ramchandra Phatarpakar {Defendant)^ [19fch December. 1892.] 

Practice Receiver—Receiver in iestamerUary suit—Succession Ad [X^of 1865), s. 239, 

The High Court has power to appoint a receiver in a testamentary suit. 

[R. 18 B. 237 (240).] 
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Testamentary suit. In this suit a consent] order was made on 
the 26th November, 1892, whereby it was ordered that the plaintiff 
should produce all the ornaments in his possession, [389] belonging to 
the estate of Bhagu Naikin Phatarpakar, deceased, before the attorneys 
of both parties, and that an inventory thereof and of all furniture and 
other moveables belonging to the estate should be made by the attorneys, 
and that the ornaments should be deposited in the Bank of Bombay in 
the name of the attorneys, &c. By the same order Mr. L. A. Watkins 
was appointed receiver to receive the rents of the immoveable property 
belonging to the estate. 

Disputes immediately arose as to the amount of the property, and 
on the 3rd December, 1892, a rule nisi was obtained by the defendant 
calling on the plaintiff to show cause why Mr. L. A. Watkins, the 
receiver appointed in the suit, should not be ordered to take possession 
of all the estate of Bhagu Naikin not produced before the attorneys in 
accordance with the order made on the 26th November, 1892. 

Jardine^ for the plaintiff, showed cause. 

Inverarity, contra, in support of the rule. 

JUDGMENT. 

Starling, J.—In this matter Mr. Inverarity on the 26th November 
applied for an order that the Administrator-General should take possession 
of the estate and effects of Bhagu Naikin under s. 18 of the Adminis¬ 
trator-General’s Act (II of 1874). This was opposed by the Advocate- 
General on behalf of one Yeshwant, who alleges that he is the executor of 
the will of the said Bhagu and has applied for probate thereof, to which 
Mr. Inverarity’s client, Raghunath Narayan, has entered a caveat. 
Eventually, by consent of both counsel, it was ordered that all the orna¬ 
ments of Bhagu should be produced to the solicitors of both parties, a list 
made of them, and that they should then be deposited in the Bank of 
Bombay, that all the other moveable property of Bhagu should be pro¬ 
duced, and a list made of it, after which it was to remain in the possession 
of Yeshwant, he undertaking not to dispose of it, and Mr. Watkins was 
appointed receiver to collect the amount of the immoveable property. 

On the 3rd December it was alleged that Yeshwant had not obeyed 
that order, in that he had not produced all the ornaments or household 
property of Bhagu, and that he had not produced the cash belonging 
to her estate, which was in his hands, and the [390] Court was asked to 
ncake an order that the receiver should take possession of all the moveable 
property of Bhagu not heretofore produced by Yeshwant. A rule was 
granted by me calling upon Yeshwant to show cause why this order 
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should DOt be made. On the 19th December Mr. Jardine appeared to 
show cause against the rule. As this motion is opposed, I must consider 
whether t his Court in a testamentary suit can appoint a receiver. 

In England, the Court of Chancery, in cases of disputed representation 
in the Ecclesiastical Court, was in the habit, on a proper case being made, 
of appointing, pendente litc, a receiver of property the representation of the 
former owner of wliich was in dispute : see Watkins v. Brent (l) ; Bendall 
V. Bendall (2) ; and since tl )0 Court of Probate Act, 1857, came into force, 
the Com t of Chancery hasexetcised the same power —Parkin v. Scddons{3), 
But these were orders of a Civil Court made in suits filed for the 
specific purpose of obtaining a receiver. The Court of Probate Act, 1857, 
however, gave authority to the Testamentary Court to appoint an adminis¬ 
trator provisionally to take charge of the personal estate of a deceased person 
pending any suit touching the validity of his will, and to appoint such 
administrator or any other person receiver to collect the rent of and to 
manage bis real estate. These provisions have been consolidated and 
transferred into the Indian Succession Act (X of 1865), s. 239, which 
empowers the Court to appoint an officer to take and keep possession of 
the property of a deceased person until probate or letters of administration 
are granted. This section, however, is not repeated in the Probate and 
Administration Act, V of 1831. I should have no hesitation in acting 
under this section if the will was one to which the Indian Succession Act 
applied, but as the will in the present case would apparently be governed 
by the Probate and Administration Act, 1881, it is necessary to look more 
closely into the question. 

The section by which this will would bo excluded from the Indian 
Succession Act is s. 331, but that only excludes [391] from the operation 
of tliat Act intestate or testamentary succession of Hindus, and does not 
forbid the procedure provided thereby (in the course of granting probates, 
(^c.) to he applied to Hindu or other excepted wills. See the case of 
Kokya Dine (4), which was with reference to a Buddhist will. Why, then, 
was tliis useful provision not inserted in the Probate and Administration 
Act, 1881 ? My own impression is that the framers of that Act having 
provided in s. 55 that proceedings in relation to the granting of probate 
and letters of administration should be regulated by the Civil Procedure 
Code, and knowing the provisions of that Code as to receivers, and seeking 
to avoid the repetition, in the Probate Act, of any provision which was in 
the Civil Procedure Codo, have left tlio appointment of a receiver to be 
regulated by the provisions of tliat Codo. For these reasons I should, 
witliout difficulty, have come to the conclusion Miat this Court in its 
testamentary jurisdiction had power to appoint a receiver, 

Mr. Jardine has, howovor, referred mo to a motion in Testamentary 
Suit No. 11 of 1891, in which Farrau, J., on the 13th August, 1891, 
refused to appoint a recniver. There is no written judgment, and conse¬ 
quently J cannot ascertain whether the refusal was on the merits or on a 
point of law. It was, however, argued tliat the property of the deceased 
was not the subject of a suit. Possibly not directly, but the present suit 
is to determine who is to have the possession and management of the 
property of the deceased,—in fact, who is to ho the person in wdiom all 
the rights of the deceased are to vest, and thus become the legal owner. 
If a suit were brought on the civil sine to detormino who had the right to 


(}) Mvl. and Cr. 102. (2) 1 Haro 152. 

(3) L.'R. 16 Eq. 31. (1) 2 B.L.R.A.C, J. 79. 
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the possession and management of property, the provisions of the Specific 

Reliet Act, I of 1877, would ordinarily require a prayer to be inserted for 

possession of the property, but I cannot see the substantial difference as 

regards interim remedies, between a suit in this form and a suit on the 

testamentary side, the result of which will be to declare that, by virtue of 

the provisions of a will, a certain person has the right to stand in the shoes 

of a deceased owner, and thus be entitled to have the possession and 
management of all his property. 

[392J It seems to mo that the property is the subject of the suit, in 
the one case directly, because possession is sought, and in the other, 
because the decree will determine who is to have authority over, and to be 
entitled to get possession of, certain property which is set out in a schedule 
to the petition for probate or letters of administration. Consequently I see 
nothing in the law relating to procedure which would prevent^me apnoint- 

the plabti^f^*^ without regard to any consent on the part of 

It is true that the Administrator-General’s Act empowers the Court 
to authorize and require the Administrator-General to take charge of 
property of deceased persons which is in danger, jet I doubt whether 
this provision deprives the Court o( any other powers it may possess • 
and although in many cases the Administrator-General might most 

conveniently be appointed, a receiver might be better in others. In the 

present case, a receiver has by consent been appointed for certain pur- 

'^‘10 Court is to take any action, 
tL '^’10 present receiver’s powers than to enjoin 

the Administrator-General to take possession of the assets of the estate. 

Jias any ground, then, been made on tho facts of the case for such 
an appointment ? In the first place, when the consent order was made, it 
was certainly a distinct understanding that every portion of the move- 
aoie property of the deceased was to be produced and entered in an 
inventory, and by what passed in Court must the parties have alone been 
gumed, as the order was noc drawn up till some days after it was carried 
out, so far as it has been obeyed. The plaintifl did not, however, produce 
cue cash in his liands, and it was not until after enquiries from the defend¬ 
ant s solicitors that the plaintiff mentioned the amount thereof. As to the 
ornaments admitted by the defendant to belong to the estate, those 

inventoried appear in two lists, one in the handwriting of the 
plaintiff, which he says has always been with him, and the other partly 
m the handwriting of the plaintiff and partly in that of the defendant 
which has bean in the possession of the defendant, and as far as 
rqn®o-, oi’^aments are concerned these two agree. In the same lists 

V . “'^00 0P with the foregoing ornaments, are others which, the 

plaintiff asserts, belong to his wife, bus there is nothing in these lists to 
indicate that fact, or to distinguish them from those which he admits 
belonged to Bhagu, and it is difficult to understand why, if they did 
0 ong to plaintiffs wife, they should have been inserted in a list which 
was given to the defendant at the time the safe was locked un and 

sealed. 

^ suspicious fact that, in the absence of the defecdants. the 
plaintiff broke the defendants* seal which had been put on the safe, and 
took out the ornaments now in dispute. It looks very much as if 
portion at least of these ornaments belonged to the deceased 
T however, do not decide that question at the present time, but 

I think under all the circumstances of this cases I am justified in 
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extending the power of Mr. Watkins, by appointing him receiver without 
security to recover and take possession of all the cash and moveable 
property belonging to the deceased which has not been produced by the 
plaintiff to the solicitors of the two parties and entered into the inventory 
made by them. Costs must be costs in the cause. 

Attorneys for the plaintiff: Messrs. Mansukhlal, Damodar, and 
Jamsetji. 

Attorneys for the defendants ; Messrs. Ghitnis, Motilal, and Malvi. 
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[394] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Govardhandas Goculdas Te.tpal {Plaintifi) v. The Municipal 

COMMiaslONER {Defendant).'" [27th January, 1893.1 

Municipal Act (Bombay) III of 1888, s. 158— Tax— Drawback—General conditions 
prescribed by Standing Committee limiting right to drawback under s. 158—Ultra 
vires. 

Under s. 158 of the City of Bombay Munioipal Aot (Bombay Aot III of 1888)» 
the following general conditions were prescribed by the Standing Committee with 
reference to claims for drawback of the general property tax leviable in Bombay:— 

“(1) Except with the special sanction of the Commissioner, no claim for draw¬ 
back shall be entertained unless submitted to the Commissioner not less than 30 
days before the commencement of the half-year to which such claim relates* 

(2) Drawback of the one-fifth part of the general tax shall bo sanctioned by the 
Commissioner in cases failing within either of the following classes and in no 
others 

(а) Chawls or buildings lot out for hire in single rooms either as lodging or 
godowns for the storage of goods. 

(б) Properties which, in the opinion of the Commissioner, are usually or 
frequently vaoant either wholly or partially, •* 

(3) No sanotion for drawback shall extend or apply to any floor on which trade 
or manufacture is carried on, or any goods are sold. ** 

The Commissioner having refused to sanotion a drawback of the tax liable on 
certain properties of the plaintifi on the ground that they did not fall within the 
terms of the above conditions, the plaintiff filed this suit. It was contended in 
this behalf that the second and third of the above conditions were bad. and that 
the Standing Committee could not by so-called general conditions limit or ourtail 
the right given to tax payers by s. 158. 

Held, that the conditions prescribed by the Standing Committee were not ulfra 
vires and that the Commissioner was justified in refusing the drawback. 

Case stated for the deoision of the High Court under s. 2 of Aot XII 
of 1888 by G. W. Chitty, Chief Judge of the Court of Small Causes:— 

" 1. This is an appeal against the decision of the Municipal 
Commissioner refusing to sanction a drawback of one-fifth part of 
the general tax leviable in respect of certain immoveable properties 
belonging to the appellant. 

[393] “ 2. There is no dispute as to the facts of the case. It is 
admitted that all the properties named in the petition of appeal consists 
of buildings which are let out in fiats ; in two casos tho ground floor is 
occupied by shops. With this exception all the premises are used as 
lodging for tenants, but are not lot out entirely in single rooms. The said 

’ Appeal No. of 1892. 
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buildiEgs ^0 let to two or more persons holding in severalty, and the 

Municipal Commissioner has, for the purpose of assessing such buildings 

-o the property tax, treated the whole of each of such buildings as one 
property. ^ 

3. The Municipal Commissioner refused to sanction a drawback in 

respect of the said properties, on the ground that they did not fall within 

the terms of the general conditions prescribed by the Standing Committee. 

It should be mentioned that no exception was taken to the first of such 
general conditions. 

behalf of the appellant it was argued that the second and 
bird general conditions were bad ; that, inasmuch as it has been held bv 
the High Court that may ’ in s. 158 is to be read as ‘ shall,’ s 158 is 
positive and compulsory, that the Standing Committee cannot bv so- 
cal ed genera conditions limit or curtail the right given to tax-payers by 

second and third conditions are inconsistent, one 

With the other, 

“ For the respondent it was contended that the drawback was pro- 

-payers by making 

an^thaf fT '^'■awback subject to the general conditions prescribed; 
and that the general conditions are reasonable. If the Standing Committee 

have the right to say that the drawback is not to be granted in everv case 
which comes within the terms of s. 158. ^ 

n conditions and circumstances under which drawback 

the A^t°itself 7 R ^ Prs«°«bed by 

be setf Si- Bombay Municipal Act, 1872, s. 76), and it will 

ahiff fu conditions now prescribed are slightly more favour¬ 

able to the tax-payer, and there can be little doubt that they are not in 
themselves unreasonable. I had some doubt whether in this case it 

prescr^h^rl R [396^ general conditions duly 

p escribed by the Standing Committee; but assuming that the Court has 

thfl n°th M u whether the general conditions of 

toRoJk tbe rights of tax-payers under s. 158, and (2) 

wnecner the standing Committee have power to make such conditions. 

A , ..u “y opinion on the above points I may say, with 

regard to the first question, that, in my opinion, it should be answered 

nothing in s. 158 itself, except the words 
suDjeot to any general conditions, &c.,’ which inanv way restrict or limit 
tne right of the tax-payers to the allowance of drawbacks in all oases 
ailing within the terms of the section, whereas the conditions confine 
ihe allowance to certain classes of property. As to whether the 
standing Committee have power to make such conditions, it would appear 

former and present Acts that the Legislature 
Standing Committee the power of restricting 
1 power was formerly exercised by the Legislature 

intenrll^' ^6 expected that, if it were so 

intended, the word limitation or restriction’ would be used with or 

n place of the word condition,’ which applies rather to the method of 

sanctioning allowances. At the same time I think that the words 

enough to include limitations or restrictions, 
nd that therefore the Standing Committee have the power to make such 
conditions as those in question. There can be little doubt that if the 
n rary be held, it would have the effect of rendering compulsory the 

^owance of drawback in many cases where it was never intended, and 
Would be unreasonable.” 
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Section 158 of tho City of Bombay Municipal Act Till of 1888), is as 
follows :— 

(1) When any building or land is let to two or more persons holding in 
severalty, the Commissioner may, for the purpose of assessing such build¬ 
ing or land to the property taxes, either treat the whole thereof as one 
property, or with the written consent of the owner of such building or land 
treat each several holding therein or any two or more of such several 
holdings together or each floor or flat as a separate property. 

(2) When the Commissioner has determined to treat all the several 
holdings comprised within any one building or land under this section as one 
property, he may, subject to any general conditions which may from time 
to time be [397] prescribed by the Standing Committee in this behalf, at 
any time, not later than seven days before the first day of any half-year 
for which an instalment of general tax will be leviable in respect of the said 
property, sanction a drawback of the one-fifth part of the general tax so 
leviable. 

In pursuance of the above section the following notice was issued by 
the Municipal Commissioner:— 

It is hereby notified that the Standing Committee of the Corporation 
has, under the provisions of s. 158 (2) of the City of Bombay Municipal 
Act, 1888, prescribed the following general conditions in supersession of 
those hitherto in force to be observed in granting allowances of one-fifth 
drawback of the general tax in respect of properties which are let to two 
or more persons in separate occupancies : 

(1) Except with the special sanction of the Commissioner no claim 
for drawback shall be entertained unless submitted to tho Commissioner 
not less than 30 days before the commencement of the half year to which 
such claim relates. 

(2) Drawback of one-fifth part of tho general tax shall be sanctioned 
by the Commissioner in cases falling within either of the following classes 
and in no others, viz :— 

(a) Chawls or buildings let out for hire in single rooms either as 
lodging or godowns for the storage of goods. 

(5) Properties which, in the opinion of the Commissioner, are usu¬ 
ally or frequently vacant either wholly or partially. 

(3) No sanction for drawback shall extend or auply to any floor on 
which any trade or manufacture is carried on, or any goods are sold. 

Applicants for drawback should see tho Assessment Department Ward 
Superintendents, at their respective Ward Offices, with reference to the 
second condition prescribed by the Standing Committee. 

Macphersoiit for plaintiff. 

for defendant. 

JUDGMENT. 

Sargent, 0. J.—We agree with the Judge of the Small Cause 
Court that the second and third of the conditions prescribed by the 
Standing Committee under the provisions of s. 153, clause (2), are not 
ultra virQSt and justify the Commissioner in refusal of tho drawback. 
The practical effect of them is doubtless to confine the right to drawback 
to buildings let on a particular class of holding ; but, if the Legislature had 
intended to exclude conditions in any way restrictive of that right,—and 
by prescribing conditions nothing more was meant, as was suggested, 
than to lay down rules as to the time and manner of [898] claiming tho 
right to drawback,—we should have expected different language. 
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Moreover, the position of the sentence in the section, coining as it does 
immediately after the mention of the particluar description of buildings, 
points to the conclusion that by the term “ conditions” was contemplated 
a possible qua ilication or restriction affecting the nature or extent of 
the holdings already referred to. The Standing Committee, which is a 

sound Councillors, might well be expected to exercise a 

deciding upon the necessary condioions. We may 

rLhrto d K buildings in question, although deprived of the 

right to drawback the conditions, will still be entitled to a refund when 
the entries are such as to fall under the provision of s 175 

-taxed municipal appeal, and to be 

th^High Courr‘°® °° 

Attorneys for plaintiff :-Messrs. Little. Smith, Nicholson, and Bowen. 
and Cratoford, Burder, Buckland 


17 B.398. 

APPELLATE CIVIL. 

Before Mr, Justice Jardine and Mr. Justice Telang. 

M4NlLaL (.Original Defendant), Appellant v. Bai Tara 
(Original Plaintiff), Bespondent.^ [22nd February, 1892.] 

Mind^law—Widow—Widow's right of residence in her husband’s house alter his death 
was in ih h ‘bat the plaintiff (the mortgagor’s widow) 

The nwTI t brought by 

the plamtifi to establish her right to reside in the house in question, ^ 

Dlafnrfe'u ‘?® “bsenoe of any allegation that the mortgage effected by the 
rsom F ® ^“®band was not for the benefit of the family, or wal in any way in 
[ ] fraud of the plaintiff’s rights, the defendant as auction-purchaser took the 

house free from the plaintiff’s right of residence as a Hindu widow nXith! 

Standing the fact that he had notice of her claim. 

® = 1907: Cons., 27 M. 45 = 12 M.L.J. 

dccisiou of J. B. Alcock, District .Judge of 
^ No. 64 of 1891 of the District File. 

The plaintiff, Bai Tara, was the widow of one Nandlal Baharilal In 
execution of a decree upon a mortgage effected by Nandlal and his son the 
ouse m dispute was put up to auction and purchased by the defendant. 

. ® thereupon sued for a declaration of her right of residence, 

in Audispute, and for an injunction restrain- 
ng tine auction-purchaser from ousting her. 

The Court of first instance rejected the plaintiff’s claim. 

District Judge found that the auction-purchaser had 
notice of the fact that the plaintiff was residing, and had a right to reside. 
_^ house in dispute, and that the plaintiff could not be provided with a 


1893 

JAN. 27. 

Original 

Civil. 

17 B. 391 = 
Ghitty^s 
S. C, C. R. 
363. 
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1892 residence in any other family property. He, therefore, awarded the 
Feb. 22. plaintiff’s claim, on the authority of Dalsukhram v. Lallubhai (1). 

Against this decision the defendant appealed to the High Court. 
Manekshah Jahangir shah, for appellant. 

Uagindas Tulsidas, for respondent. 

The following authorities were referred to in argument :—NanaJivan v, 

- Rama (2); Eamanadan v. Rangammal (3); Lakshmanv. Satyabhamabai (4);. 

17 B. 398. Qauri v. Chavdramani f5J ; Talemand Singh v. Bukmina (6) ; Srimati 

Bhagabati v. Kanailal (7); Dalsukhram v. Lallubhai (1). 

JUDGMENT. 

Jardine, J.—It is found below that the defendant, who represents 
the purchaser at the Court sale held under the decree obtained on the 
mortgage by the mortgagee against the plaintiff’s husband, had notice of 
the plaintiff’s claim to reside in the house then sold and in which she 
was then residing. But, in the absence [400] of any allegation that the 
mortgage effected hy the plaintiff's husband was not for the family 
advantage, or was in any way in fraud of her rights; we are of opinion 
that the purchaser at the Court sale took the house free from her right of 
residence as a Hindu widow. This appears to have been decided by this 
Court in Na?ia Jivan v. Rama (2) and at Madras in Eama7iadan v. 
Ra7igam7nal{3). The subject is also discussed in Lakshma7i w. Satya- 
hhamabai (4) and in Dals7ikhra7n v. Lallubhai (1). 

For those reasons we reverse the decree of the District Judge and 
restore that of the Subordinate Judge. Plaintiff to pay costs of both 
appeals. 

Decree reversed. 

17 B. 400. 

APPELLATE CIVIL. 

Before Sir Charles Sargeyit, Kt., Chief Justice, ayid. Air. Justice Birdxcood, 


Appel¬ 

late 

Civil. 


Bai Ugri and others (Original Dcfenda7its), ApDcUayits v. PETAL 
PuRSHOTAM Bhudar {Original Plaintiff), Respo7ident.* 

[10th IMarch, 1892.] 

Busbandand wife—Marriage—Restitution of conjugal rights—Coyiditional 7narriage — 

Kudwa Kuiibi caste—Custom—Public policy. 

Tho plaintiff, a member of the Kudwa Kunbi caste, sued in 1890 for restitution' 
of conjugal rights, alleging that ho had been married to the first defendant in 
1927. Tho defendants alleged that at tho date of the marriage tho parties were 
only a month old ; that tho marriage was a saM (exchange) marriage, and that 
by tho contract the plaintiff's father was bound, as a condition of his obtaining the 
second defendant’s daughter for his son, to provide a girl to bo married to the 
second defendant’s son. They alleged that such conditional marriages wore a 
custom of tho caste, and thoy deniod that tho condition bad been performed by 
the plaintiff’s father. They further alleged that in 1936 tho plaintiff’s father, 
finding that he could not perform tho condition, had passed a release (the 
plaintiff himself then being a minor) to defendant No. 2 (tho father of defend¬ 
ant No. 1), giving up all claims to defendant No. 1 ; that a dispute having 

subsequently arisen after tho plaintiff bad attained his majority tho matter was 
referred to tho members of tho caste, who decided that within a certain fixed 
time the plaintiff should provide a girl for tho son of defendant No. 2, and that 

• Second Appeal No. 514 of 1890. 

(1) 7 B. 232. (2) P.J. (1896) p. 252. (3) 12 M. 260. 

(4) 2 B. 494 (5U, 514. 520). (5) 1 A. 262. (6) 3 A. 353. 

(7) 8 B.L.R, 225. 
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marriage was dissolved. The Court: found 

defen^^anf Vo marriage in 1927 between the plaintiS and 

defendant iSo. 1 was only a conditional marriage; that the release of 193fi 

operated to cancel the marriage, and that in any case the plaintiff’s failure to 

tfae second defendant’s son, in accordance with the decision of 
the caste, dissolved the marriage. uecioion oi 

faad not established his tight to the restitution 
noil ^ it oontrLl to pubhc 

Sto'tsxt” i’S'rr 

and**aU?mih '*'’ 'a*''®® ^ entirely to the parents to marry their daughters 

when the r?b;inr°'^'“® etr.ot Brahmanioal law, a malriage is complete 

f ceremony has been performed, there would seem to be no 
uffloient reasoi?. for refusing to recognise a custom, at any rate among the 

^omSln^hl f rendered necessary by the paucity of 

r^BardVbvJbl ; Pe'fo'med with religious ceremonies, are still 

garded by the parents on both sides as incomplete and conditional marriages. 

M a second appeal from the decision of Eao Bahadur Chunilal 

p^we?s.^ ’ ^ ^ Subordinate Judge of Ahmedabad with appellate 

dnnnbf™*' of coDjugal rights. Defendant No, 1 was the 

daughter of the second defendant, and the plaintiff alleged that he was 

“ract n’t -^ 0 . 1 in 1927 (1871-72) by a sata (exchange) 

marrino f contract he received defendant No. 1 in 

fTfhll “ ^"‘1“ No. 2) and in return his (the plaintiff’s) 

No 2 Th ®u‘ marriage to the son of defendant 

onnVrAofTb accordance with this twofold 

contract the son of defendant No. 2 was married to a girl provided by 
the plaintiff a father, and the plaintiff was married to defendant No. 1. 

girl married to the son of defendant No. 2 died soon after the 

fiiJ defendant No. 2 refused t^o send his daughter, 

tiusband (the plaintiff) unless 
another girl was provided by his (plaintiff’s) father for the defendant’s son. 

ri ^iQDc referred to the members of the caste in Samvat 1942 (A. 

iaBb-87)’ and they decided thatithe plaintiff within a certain time 
Should offer another girl to defendant No. 2 for his son, and that when 
■cue otter was made defendant No. 2 should pay Es. 125 to the plaintiff 
and should send defendant No. 1 to his house. The plaintiff com¬ 
plained that, as required, he had offered a girl to defendant No. 2, who had, 
owever, refused to accept her, and had also refused to pay the Es 125 
and to send defendant No. 1 to his house. The plaintiff accordingly 
led this suit. The first defendant had been [402] given in marriage bv 
er father (defendant No. 2), to the third defendant. 

For the defence it was alleged that the plaintiff and the first 
aefendant were married in Samvat 1927, when they were only a month 
ff * contract of marriage was twofold; that no girl had ever been 

Offered by the plaintiff’s father bo the second defendant for marriage to 
18 son , that as the plaintiff’s father had nob performed, and could nob 
perform, his part of the contract, he, in Samvat 1936 (1880-81 A. D.), 
aa given a release (the plaintiff then being a minor) to the second 

stating, therein that he had no longer any claim on the first 
6 endant; that the plaintiff, however, when he came of age, claimed 
possession of the first defendant; that the matter was therefore referred to 
arbitrators in Samvat 1942 (A.D. 1886-87). who decided that the plaintiff 
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1892 should offer a girl within a certain time to the second defendant and then 
March lO. tak^i away the first defendant to his house; but that in case the plaintiff 

should fail to do this within the time, the second defendant should be at 
Appel liberty to give the first defendant in marriage to any other person. The 

LATE defendants alleged that the plaintiff had failed to perform his part under 

Civil. award, and that thereupon the first defendant had been given in 

- marriage to the third defendant. 

17 B. 400 The Subordinate Judge rejected the plaintiff’s claim. In his judgment 

he said : “ It appears that hekhla. tekhla, and chockhla {i.e., double, 

treble, and quadruple contracts) are common among Kunbis in the district, 
and those of moderate means seem to indulge most in such contracts. 
This may perhaps be due to the scarcity of girls. And as marriages taka 
place every nine, ten or twelve years, child marriages are very common, 
but the married girls are sent to their husbands’ houses only when they 
become of marriageable age, and several circumstances sometimes take 
place before the girl reaches her marriageable age to be sent to her 
husband’s house, which bring about annulment of the marriage con¬ 
tract.The defendant; No. 1 has never gone or has never 

been sent to the plaintiff’s house. They have hitherto never lived as 
husband and wife. Since her marriage with defendant No. 3, the 
defendant No. 1 has been living in his house as his wife. Under such, 
circumstances I think that the plaintiff is not entitled to recover posses¬ 
sion of the defendant No. 1 to live with him as his wife, 

j,403] “It seems to me that until the girls roach their marriageable 
age among Kunbis, child marriages in them are more like betrothal and 
less like pakka marriages, especially when such marriages are effected 
according to the double, treble and quadruple contract arrangement.” 

In appeal, the Court reversed the decree. The defendants thereupon 
preferred a second appeal. 

Govardhanram M. Tripathi^ for the appellants :—The plaintiff is not 
entitled to a decree for restitution of conjugal rights. His marriage was a 
conditional one. and as the conditions were not fulfilled, the marriage was 
never completed. These conditional marriages are a custom among the 
Kudwa Kunbi caste to which the parties belong. The custom is not 
immoral or opposed to public policy— In the matter of Chamia (1). Such 
a marriage is called Asura, and is only an inchoate one. 

Ganpat Sadashiv Rao, for the respondent:—The marriage in this case 
does not fall within the class of marriages called Asura. A marriage 
is complete as soon as the requisite ceremonies are performed, and 
it cannot then be set aside. Where a marriage is made subject to a 
condition a Court should uphold the marriage and set aside the condition— 
Seetaram, alias Kerra Heera v. Mussaviut Aheeree Ilecranee (2). The 
essential condition of the marriage in the Asura form is the payment of 
money. But the validity of a marriage is not affected by failure of a 
contract to pay money—Steele’s Hindu Law and Custom, p. 166. The 
Hindu law regards marriage as an indissoluble tie—West and Buhler, (3rd 
Ed.), p. 90, a custom dissolving marriage is immoral and should not be 
given effect to— Mathura Naikin v. Esu Naiktn (3). The custom of provid¬ 
ing a wife for the son of a man whose daughter is married, cannot be sup¬ 
ported on the ground of public policy. 

At this stage of the case the Court recorded the following interlocutory 
judgment :— 


(1) 7 0. L. R. 354. 


(9) 20 W. R. 49. 
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n h custom of the caste what took place in 1927 

onstituted a complete and unconditional marriage between plaintiff and 

Cne nrst defendant? 

plaintiff’s father by the custom of the caste could 
cancel what took place in 1927 so as to bind him ? 

rr, ^4ing on the issues to be sent to this Court within three 

months. Parties to be allowed to give fresh evidence. 

fVi findings of the Subordinate Judge on both the issues were in 

the athrmative. In his reasons for the findings, however, be stated that 
0 marriage was complete, in the sense that all the necessary ceremonies 
Were gone through, but that the custom of conditional marriage relied on 
by the appellant was proved. 

The case then came again before the High Court. 

[503] [Sargert, C.J. :—Now the only question before us is whether 
we can recognize the custom.] 

Ganpat Sadashiv Rao, for the respondent ^plaintiff);—We rely upon 
rulings in Vji v. Hathi Lalu (1), Beg. v. Karsan Goja; Reg v. Bai 
Rupa (2) and Reg. v. Savibhu Raghu (3). The custom alleged is opposed 
to public morals and is also repugnant to the spirit of the Hindu law. The 
utmost that the caste could do was to inflict a fine upon the defaulting 
party for his failure to perform his part of the contract. 

Govardhanram M. Tripathi^ for the appellants :—According to the 
custom in dispute, a marriage is not allowed to be consummated, though 
all the necessary religious ceremonies are performed, till the husband has 
performed his part of the contract. It is not, therefore, complete. The 
performance of the ceremonies amounts to nothing more than betrothal. 
Iherefore the custom cannot be treated as immoral or opposed to public 
policy, and, therefore, it should be recognized— Boolchand Kollta v. 
vdnokee (4). 


[404] 2S92, September 2S. SARGENT, C. J. :-The judgment of the 
lower Court of appeal shows that the Subordinate Judge, A. P. assumes 
that the plaintiff was validly married to defendant No. 1, and upon that 
assumption he holds that a custom of the caste “ for the father to divorce 
his son s wife, although the son was a minor, was immoral and contrary to 
public policy But it appears to us that a doubt necessarily arises as to 
the ettect of a Sata (exchange) marriage, as contracted according to the 
custom of the caste ; for it is needless to say that such a contract of marriage 
IS not knowii to the strict Hindu law. In other words, it has to be 
determined whether, according to the custom of the caste, what took place 
n 1927 constituted a complete valid marriage between the plaintiff 

and defendant No. 1, or whether the marriage remained inchoate or condi¬ 
tional upon the performance by the plaintiff’s father of his part of the bar¬ 
gain, VIZ., to offer a girl to defendant No. 2 for marriage with his son.” 

Before disposing of the ease on considerations arising out of public 
policy we think it is advisable that issues should be raised for determining 
the above question, and also whether by the custom of the caste the father 
Muld cancel what had been done in Samvat 1927 so as to bind the plaintiff, 
we musD therefore send back the case for a finding on the following 

ISSuSS • 


(1) 7 B.H.G.R. A.O.J. 133. 
(3) 1 B. 347. 


263 


(2) 2 B.H.G.R. 117. 
(4) 25 W.R. 386. 



17 Bom. 406 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 

March lO. 

Appel¬ 

late 

Civil. 

17 B. 4Q0. 


JUDGMENT. 

Sargent, O.J.—The findings on the issues sent down by this Court 
on 28fch September 1891, are, when read together, to the effect that 
although the usual religious ceremonies were performed on the occasion, 
what took place in Samvat 1927 constituted, by the custom of the caste, 
only a conditional marriage between plaintiff and defendant No. 1; that 
the farkhat, passed by the father in Samvat 1936, and which was signed 
by the plaintiff, operated to cancel the marriage, but that, in any case, a 
dispute having arisen out of the said farkhat, the decision of the Panch that 
plaintiff should find a girl to be married to a male member of the family 
of defendant No. 2 was binding on him, and that the plaintiff’s default in 
doing so dissolved the marriage. 

It has, however, been contended that the Court ought not to recog¬ 
nize such a custom as being contrary to public policy. The cases which 
have been referred.to. viz.. Beg. v, Earsan Goja ; Reg. v. Bai Bupa (1) 
Uji V. Hathi Laht (2) and Beg. v. Sambhu Baghu (3), all turn upon caste 
customs by which a woman is [406] enabled to leave her husband and 
marry another man of her own free will, or with the consent of the caste, 
and which the Court held to be invalid on the ground that they were immoral 
as legalizing adultery.*’ The question here is of an entirely different 


nature; as, according to the custom relied on, there is no complete and 
binding marriage within the intention of the parents of the parties, although 
the ordinary religious ceremonies (presumably those usual amongst Sudras) 
are performed. Such a transaction as took place in Samvat 1927 cannot, 
in our opinion, be regarded as immoral from any point of view. The parties 
are in all cases, according to the practice of the caste, of very tender years 
when such marriages are contracted. The Hindu law leaves it entirely to 
the parents to marry their daughters, and although, according to strict 
Brahmanical law, a marriage is complete when the religious ceremony has 
been performed, there would seem to be no sufficient reason for refusing 
to recognize a custom, at any rate amongst the lower castes, by which such 
transactions, rendered necessary by the paucity of women in the caste, 
although performed with religious ceremonies, are still regarded by the 
parents on both sides as incomplete and conditional marriages. In the case 
of Boolchand Kollta v, Janokec (4), which was a suit like the present for 
restitution of conjugal rights, the Calcutta High Court gave effect to a 
caste custom by which the usual ceremony of marriage was not regarded 
as binding unless a second ceremony was performed prior to the woman 
coming to maturity and cohabiting with her husband, and by which, in 
default of such ceremony, the woman might, after puberty, as the defend¬ 
ant in that case had done, marry another man. 

Upon the whole, wo are of opinion that there is no reason for not 
recognizing the custom, as proved in this case, and therefore, whether upon 
the ground of the farkhat passed by the plaintiff’s father, or of the plain¬ 
tiff’s default in performing the condition imposed on him by the Panch, we 
must bold that the plaintiff has not established his right to the restitution 
of the defendant No. 1 as his wife, and must therefore reverse the decree 
of the Court below and dismiss the plaint, with costs throughout on 
plaintiff. 


Decree reversed. 


(1) 2 B.H.C. 117. 
(3) 1 B. 347. 
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[407] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt,, Chief Justice, and Mr, Justice Birdioood. 

The Secretary of State for India (Original Defendant), Appellant 

v. Shbth Jeshingbhai Hathisang AND OTHERS [Original Plaintiffs), 

Bespondents."^ [19th April, 1892]. 

Band revenue—Bombay Summary Settlement Act VII of 1863 —Settlement under that 
Act is an agreement and subject to the law of contracts—Settlement made and sanad 
issued under a mistake — Quit-rent paid by inamdars to Government under suck 
settlement — Refund—Void agreement—Contract Act {IX of XS72), ss. 20 and 65— 
Sanad—Meaning and effect of. 

Under the Bombay Summary Settlement Act VII of 1863, a settlement in 
respect of the village of Mankol was effected, in 1864, between the Government 
and the plaintiffs, who were the inamdars, and a sanad was granted to the plaint¬ 
iffs, under the terms of which a certain yearly quit-rent was payable by them 
to Government in respect of the said village. At the time of the settlement the 
plaintiffs believed that they were the superior holders of all the lands in the 
village, including certain lands. It subsequently appeared, however, that 

the wanta lands were the property of certain girassias, who were in possession as 
owners, and that the plaintiffs were not the holders of these lands within the 
meaning of s. 32 of Act VII of 1863. The Government, however, required 
tho plaintiffs to pay the entire quit-rent of the village for the Samvat years 
1939-1940, as fixed by the sanad. The plaintiffs paid under protest and brought 
this suit to recover the amount (Rs. 400-12-6) paid in respect of the wanta lands. 

Held, that the plaintiffs were entitled to a refund of the quit-reut paid in 
respect of the wanta lands. 

A settlement under Act VII of 1863 (Bombay) is an agreement effected by 
proposal and acceptance (see 8. 2), and is subject to the ordinary rules applicable 
to contracts. Here both patties entered into the settlement in the belief that 
the plaintiffs were the superior holders of all the lands in the village. There 
was, therefore, a common mistake as to a matter of faot which both parties 
must have regarded at the time as essential to the agreement, it being made so 
by the Act itself under which they assumed to contract. Suoh a mistake under 
s. 20 of the Contract Act (IX of 1872» renders the agreement void. The settle¬ 
ment as to the wanta lands might be treated as distinct from that which 
applied to the remaining lands of the village, the former being void, and the 
plaintiffs being, therefore, entitled to a refund of the quit-rent paid in respect 
of such lands under s* 65 of the Contract Act. 

A sanad issued under Act VII of 1863 merely declares what by s. 6 of the 
Act is stated to be the effect of the settlement to which both the Government 
[408] and the holders of the land have consented ; but it is by virtue ofthe settle¬ 
ment itself, as provided by the Act, thao Government are entitled to demand 
payment of such rent. 

IR., 25 B. 714 (750) = 3 Bom. L.R. 603 ; 15 Ind. Cas. 836 (837) = 5 S.L.R, 267.] 

Suit to recover quit-rent paid under protest by the plaintiffs to 
Government in respect of certain wanta lands for the Samvat years 1939 
and 1940, and for a declaration, &c., that the defendant was not entitled 
to levy a quit-rent on the wanta. 

The said lands were situate in the village of Mankol, of which the 
plaintiffs were the inamdars. The plaintiffs alleged that under the 
Bombay Summary Settlement Act, VII of 1863, a settlement was effected 
in 1864 between them and the Government in respect of all the lands in 
lihe village, including the wanta lands ; that at the time of this settlement 
they hona fide believed that they were the superior holders of the wanta 
lands as well as of the rest; and both parties being under that impression 

• Appeal No. 95 of 1890, 
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the amount of quit-rent was then fixed and a sanad was granted to them 
by Government. Certain oirassias being in possession of the wanta lands, 
the plaintiffs subsequently brought a suit against them to compel them to 
contribute to the quit-rent leviable on the village under the settlement. 
In that suit, however, the plaintiffs failed, the Court holding that, at the 
time of the settlement, the girassias were the owners of the lands and 
that they were not liable, not having been parties to the settlement 
of 1864. 

The plaintiffs were subsequently required by Government to pay the 
quit-rent for the entire village, including the quanta lands, for the years 
1939 and 1940 as fixed by the settlement of 1864. They paid it under 
protest, and now brought this suit to recover the amount (Rs. 400-12-6) 
paid in respect of the wanta lands, and for a declaration that they were 
not liable to pay in respect of the said wanta lands. 

The defendant contended that the plaintiffs were liable to the whole 
rent until the sanad of 1864 was cancelled. It was stated that the 
Government was willing to issue a fresh sanad on the joint application of 
the plaintiffs and the qirasstaSy or on the plaintiffs obtaining a decree 
showing their exact share of the village. 

[409] The District Judge rejected the claim, holding that it was not 
cognizable by the Court under s. 28 (1) of the Bombay Summary Settle¬ 
ment Act VII of 1863. 

On appeal to the High Court the case was remanded to be disposed 
of on the merits (see Printed Judgments for 1889, p. 82). 

On remand the District Court passed a decree for the plaintiffs, 
awarding the claim in full, and making the declaration prayed for. 

The defendant appealed to the High Court. 

Rao Saheb Yasudeo J. Eirtikar, (Government Pleader), for appellant 
(defendant) :—On the plaintiffs’ (respondents’) representation of the facts, 
viz., that they were the registered holders of all the lands in the village, 
the Government granted them a sanad, which has been acted on for more 
than fifteen years. They are, therefore, now estopped from objecting to it, 
and the mistake cannot be relieved against—Story on Equity, para. 151. 
The girassias ought to have been joined in this suit. They hold a third 
share of the village. 

The Government has been willing to grant a fresh sa7tad, but this 
could only bo done with the assistance of tho plaintiffs, who are the 
inamdars, and they would not join except on conditions which Govern¬ 
ment could not admit. Until the dispute between the plaintiffs 
(respondents) and the girassias is settled, the Government can do nothing— 
Dolsang v. The Collector of Kaira (2). The plaintiffs are in tho position 
of trustees for the girassias. They, therefore, cannot seek to set aside the 
sanad without the consent of the girassias, 

Govardha^idasM. Tripathi, for respondents (plaintiffs):—The plaint¬ 
iffs are willing to take a separate sanad, and have offered [410] to do so, 
but Government require them to apply jointly with the girassias. 


(1) Section 28 of Bombay Act VII of 18G3 :—When any sottloment of a claim or 
claims to total or partial exemption from land revenue has been made by the Governor in 
Council, or any duly authorized officer of Govenmont under this Aot, any appeal from 
or against the proceedings, orders or acts of tho officers of Government engaged in 
making any such settlement shall be made to the Governor in Counoil or to such 
ofiBcor or officers as may be appointed by the Governor in Council to take cogniaance 
of such appeals, and shall not bo cognizable by any other authority. 

(2) 4 B. 367. 
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Under the Bombay Summary Settlement Act, VII of 1863, Govern¬ 
ment cannot grant a sanad without the holder’s consent. The term 
“holder” is defined by s. 32, cL if) (1). The plaintiffs are not the holders 
of the land in the possession of the girasszas, and the plaintiffs’ sanad, 
which related to that land, is ultra vires. 

At the time of granting the sanad both the Government and the 
plaintiffs believed that the plaintiffs were the holders of the wanta lands. 
This was a mistake. The sanad is, therefore, void—s. 20 of the Indian 
Contract Act (IX of 1872), See also ss. 65 and 70; Pollock on Contracts 

(5th Ed.), p. 418. The sanad being void, the question of estoppel cannot 
arise —Bmgham v. Bingham (2). 

[Sargent, C. J., referred to Jones v. Clifford (3).] 

Rao Saheb Vasudeo J. Kirtikar in reply ;—There was no mistake on 
the part of Government. The plaintiffs represented the facts to Govern¬ 
ment, and the sanad was granted. The mistake of one party does not 
make a contract void. 

JUDGMENT. 

Sargent, C. J.—The plaintiffs seek to recover from Government 
the quit-rent paid to Government (under protest) for the Samvat years 
1939 and 1940 in respect of certain wanta lands in the village of Mankol. 
of which the plaintiffs are inamdars, and which lands are admittedly in 
the occupation of the girassias, and also for a declaration that the defend¬ 
ant is not entitled to levy a quit-rent on the wanta. 

The lands in question were included in a settlement effected between 
the plaintiffs and Government in 1864, in respect of all the lands in the 
village, under the Bombay Summary Settlement Act, VII of 1863. The 
case for the plaintiffs is that the [411] settlement was effected on the 
assumption that they were the holders of all the lands in the village, 
■whereas the girassias were then and are now in possession of the wanta 
lands as owners, as subsequently determined by this Court in Jesinghhai 
V. Hatan (4). The judgment of this Court in the suit brought by the 
plaintiffs against the girassias to compel them to contribute to the quit- 
rent leviable on the village lands under the settlement is doubtless con¬ 
clusive as between the plaintiffs and the girassias, that the wanta lands 
in the village were the property of the latter at the time of the settlement; 
and no attempt has been made in this suit by Government to dispute the 
correctness of that decision. We must, therefore, in this state of the 
evidence, regard it as settled that, neither at the time of the settlement, 
nor when the payments to Government in question were made, were the 
plaintiffs the “ holders ” of those lands within the meaning of s. 32 {f) of 
the Summary Settlement Act, VII of 1863, or indeed of the sanad itself, 
which was the result of that settlement. 

The plaintiffs’ case is that, at the time of the settlement, they bona 
fide believed themselves to be the superior holders of the xoanta lands, and 
entered into settlement under that belief. The question is whether, having 
under that impression settled with Government for the payment of a 

(1) Section 32, clause (/) :—For the purposes of this Act'the word “ holder ” shall 
pe taken to signify the person who by himself* Jtiis tenants, sub-tenants or agents is 
in possession of the land held wholly or partially exempt from land revenue assess¬ 
ment, and shall include a mortgagee in possession as aforesaid. The committee, 
manager or trustee of any temple, who may be in possession of such lands, shall be 
considered the holder thereof, 

(2) 1 Ves. Sen. 126. (3) 3 Gh. D. 779. (4) 4 B. 79. 
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certain quit-rent in respect of all the lands in the village, they are now 
entitled to any and what relief. It appears that, on the discovery by the 
plaintiffs that they were not the superior holders of the wanta lands, 
they applied to Governnaent to have the sanadj which relates to all the 
lands in the village, amended; and this the Government assented to, 
provided the plaintiffs and girassias joined in their application, or on 
plaintiffs’ obtaining a decree as to their exact share in the village; and 
such is the answer which they now, by their written statement, make to 
the present plaint, contending at the same time that, until such amend¬ 
ment is made, the plaintiffs are liable for the entire quit-rent. With 
respect to this latter objection to the plaint, it is to be remarked that the 
sanad merely declares wbat, by s. 6 of the Act, is stated to he the 
effect of the settlement, to which both the [412] Government and 
the holders of the land have consented. But it is by virtue of the settle¬ 
ment itself, as provided by the Act, that the Government are entitled to 
demand payment of the quit-rent; and the present question, therefore, as 
to the right of Government, under the circumstances of the case, to insist 
upon the entire quit-rent as settled in respect of all the lands in the village, 
is one to be determined quite independently of the sanad ; and we agree, 
therefore, with the Joint Judge, that this suit will lie although the sanad 
may not have been amended. 

We may here remark that the provision in s. 28 of the Act VII of 
1863, which precludes a Civil Court from questioning a settlement made 
under the Act, so far as regards the right of the Government to levy from 
the holder for the time being of the lands the annual quit-rent fixed by 
s. 6, is repealed by Act X of 1876 ; and the present suit is not included in 
the suits over which the jurisdiction of the Civil Court is taken away by 
s. 4 of that Act. 


Now, it is to be remarked that what is termed a settlement in the 
Act, as made by Government with the holder of land, arises from the 
acceptance by the holder, as stated in s. 2, of the terms and conditions 
offered by Government, as set out in s. 6. In other words, it is an agree¬ 
ment effected by proposal and acceptance and subject to the ordinary 
rules applicable to contracts. In the present case we see no reason to 
doubt that both parties entered into the settlement in the belief that the 
plaintiffs were the superior holders of all the lands in the village. They 
were the registered holders in the Government books, and the subsequent 
conduct of the plaintiffs and more specially the suit they brought against 
the girassiaSt shows that they regarded themselves as being entitled 
as such holders. Both parties, therefore, engaged in the settlement 
under a common mistake as to a matter of fact which they must 
both have regarded at the time as essential to the agieement, it being 
made so by the Act itself under which they assumed to contract. For 
there is nob a particle of evidence to show that they intended to 
contract on any other basis. Such a mistake by s. 20 of the Contract 
Act (IX of 1872) renders the [413] agreement void. Here, doubtless, 
it affectifl only a portion of the subject-matter of the contract, yi 5 r., 
the loanta lands; but. looking at the nature of the contract, the 
object of which was to settle in a summary manner claims to exemption 
from payment of assessment on lands on payment of a quit-rent, assessed 
on the lands at a uniform rate, as provided by s. 6. the settlement as 
regards the wanta lands may be treated as distinct from that which applies 
to the remaining lands in the village ; and we arrive at the conclusion 
that the plaintiffs were entitled to contend that the settlement was void 
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as regards the wanta lands, and that, as provided by s. 65 of the Contract 

Act, they were entitled to a refund of the quit-rent paid in respect of such 

lands. It is plain, however, that the amount of the refund must depend 

on the extent of the toanta lands, which cannot be ascertained, so as to 

bind the Government, in the absence of the girassias. The third and 

fifth issues could not, therefore, be determined in this suit without making 
the girmsias parties. ^ 

We must, therefore, reverse the decree and send back the case for a 
fresh decision with due regard to the above remarks, after making the 
<?iras52as parties and recording fresh findings on issues third and fifth. 
The parties to pay their own costs of this appeal. 

Decree reversed and case sent back. 


17 B 413. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Actmg Chief Justice, and Mr. Justice Gandy. 

KASTURCHAND Bahiravdas AND OTHERS {Original Defendants) 
Appellants v. Sagarmal Shriram and another {Original 

Plaintiffs), Bespondents.'^' L4th July, 1892.] 

Partm-Parinership-Nonfoinder—Suit in name of a firm by Us manager^Addition 

of name of other partner as co-plaintiff—Misdescription of plaintiff—Civil Procedure 

s. 21—Amendment of plaint—LimitaHon—Limitation Act 

la this suit, which was brought to recover a debt due to the firm of Kondanmai 
Sagarmal, the plaintiff was described as “ the firm of K.S. by its manager S.S.” 
The defendants objected that one Malamchand was a partner in the firm and 
should [414] be a party to the suit. He was accordingly joined as a co-plaintiff 
op the i7th January 1888. The defendants then contended that the suit was 
time-barred under s. 22 of the Limitation Act, XV of 1877, 

Held, that the case was one of misdescription and not of non-joinder, for the 
action was brought in the name of the firm by its manager. The order of the 
words in the vernacular plaint showed that Sagarmal, the manager, did not sue 
in his own name- The defendants were entitled to have the name of the other 
partner disclosed, but it being found as a fact that Sagarmal was entitled to sue 
for the firm, the addition of Malamcband’s name on the record came within 
the provisions of s 27 of the Civil Procedure Code, Act XIV of 18S2. 

[F., 27 B. 157 (161); R., 20 B. 767 (775) ; 18 M. 33 (37) ; 7 C-W.N. 817 (821) -3 0 0 
347 (349); 127 P.R. 1906 = 58 P.L.R. 1907 = 10 P.W.R. 1907; 149 PR 1907 * 

1 S.L.R. 191 (193, 195); D., 21 B. 580 (584).] 

Second appeal from the decision of M. H. Scott, District Judge of 
Satara. 

This was an action brought to recover a debt due to the firm of 
Kondanmai Sagarmal. The suit was filed on the 21st November 1884, 
Upon a document dated 1st December 1881. In the plaint the plaintiff 
was described as “the firm of Kandanmal Sagarmal by its manager 
Sagarmal Shriram.” 

The defendants objected {inter alia) that the plaint did not disclose 
the names of all the partners in the firm of Kondanmai Sagarmal. 

The Subordinate Judge found that one Malamchand was a partner 
with Sagarmal in the firm of Kondanmai Sagarmal, and that he should 


* Second Appeal No. 759 of 1890. 
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have been a party to the suit. On this ground he dismissed the suit under 
s. 32 of the Civil Procedure Code (Act XIV of 1882) without going into the 
merits of the case. 

On appeal the District Judge (C. G. W. i\Iacpherson) reversed the 
decree, and remanded the case for decision on the merits, being of opinion 
— (a) "That the question whether Sagarmal was entitled to sue for the 
firm must be determined on the evidence. (6) " That, if Sagarmal was 
not entitled to sue for the firm, Malamchand should be brought on the 
record, so that the suit be disposed of on the merits.” 

The order of the District Judge was confirmed by the High Court in 
appeal No. 58 of 1887. 

In accordance with the above order, Malamchand was joined as a 
co-plaintiff on the 27th January 1888. The defendants contended that 
the suit was then time-barred. 

[415] The Subordinate Judge found that the plaintiff Sagarmal could 
sue in his own name for the partners of the firm, and that the suit was 
not time-barred, and allowed the claim. 

In appeal, the District Judge confirmed the decree. 

From that decision defendants preferred this second appeal. 

Phirozshah M. Mehta (with Makadeo Chimnaji Apte), for the 
appellants (defendants).—The suit was instituted by Sagarmal alone on 
the 21st November, 1884, on a document dated 1st December, 1881. 
Malamchand, who was a necessary party, was not joined till the 27th 
January, 1888. The suit was then barred by limitation— Kahdas Kevaldas 
V. Natku Bhagva7i (1) ; Balkrishna Moreshwar Kunte v. The 
Municipality of Mahad (2) ; Eari Gopai v. Gokaldas Kushahashei (3). 
A defendant may insist that every person interested in the subject-matter 
of the suit should be joined, and, if such person be not joined in time, 
the suit ought to be dismissed— Earadoyal v. Junviejoy (4). 

The plaint as it was originally drawn did not comply with the 
provisions of s. 50 of the Civil Procedure Code (Act XIY of 1882). Wa 
took the objection as to want of parties in our written statement before 
the first hearing. The respondent then took no steps to join Malamchand, 
and when he did so he was too late. Section 35 of the Civil Procedure 
Code provides for special cases. In all other cases the names of all 
persons interested as plaintiffs must be on the record. A firm cannot sue 
in its own name without specifically mentioning the names of all the 
partners. 

Gajdar (with Mahadco Bhaskar Chavbal), for the respondents.—The 
only question involved in the case is whether the joinder of Malamchand 
was too late under the Limitation Act (XV of 1877). The suit was not 
brought by Sagarmal on his own behalf, or in his individual capacity, as 
manager; it was instituted in the name of the firm, and, therefore, 
there was no necessity to disclose the names of all the partners. It is 
nowhere laid down that a suit shall not be brought in the name of a firm. 
There is nothing in the Civil Procedure Code to prevent such a suit 
being filed. The suit being in the name of the firm, Malamchand was 
[416] impliedly a party to it, and it was not necessary to mention his 
name—Lindley on Partnership (5th Ed.), p. 265. The firm itself being the 
plaintiff, a partner in the firm cannot be called a co-plaintiff. He was 
joined in tbe suit as a co-manager. Tbe cases cited were suits filed by 
managers in tbeir individual capacity and not by the firm itself, as in the 


(1) 7 B. 217. (2) 10 B. 32. (3) 12, B. 158. (4) 14 C. 791. 
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present; case. Manni KasaitndhanY. Crooke (1); Pragilal v. Maxwell (2). 
The addition of Maiamchand to the suit does not come within the provi- 
sions of s. 22 of the Limitation Act—Subodmi Debt v. Cumar Ganoda 
Kant (3). Assuming that the frame of the suit was not in accordance with 

the provisions of s. 50 the Civil Procedure Code (Act XIV of 1882), the 

Court can amend the plaint. This is a case merely of misdescription. 

One partner may bring a suit in the name of 3. Whitehead v. 

Hughes (4). 

Fhirozshah M. Mehta in reply :—MaIamchand was not joined 

The plaint shows that he was joined as co- 

plaintitt. Subodim Debt v. Cumar Ganoda Kant Roij (3) does not 

apply, because the real principals in that case were disclosed and 

the suit was brought by the authorized agent of those principals. The 

^bove ruling is at direct variance with the provisions of s. 22 of the 

Limitation Act—Starling on Limitation, p, 84 ; Hari Gopal v. Gokuldas 

Kushabashet (5) A suit may be brought by the partners in the name of 

a farm, but a firm alone cannot bring a suit without disclosing the 
partners. ® 


JUDGMENT. 

Candy, J.—The only argument urged in the present appeal is that 
the suit was barred by s. 22 of the Limitation Act (XV of 1877). Wo 
think, however, that this case must be distinguished from the numerous 
eases quoted at the Bar which establish the principle as to non-joinder 
of plaintiffs in actions of contract. The present was a case of misdescrip¬ 
tion, not of non-joinder. For the action was brought in the name of the 
firm by its manager : the manager did not sue in his own name; the order 
of the words in the vernacular plaint shows this. When then the 
defendants objected, as they were entitled to do, that [417] the name of 
the other partner in the firm should be disclosed, the Subordinate Judge 
was not justified in rejecting the suit under s. 32. This was the view taken 
by the District Judge (Mr, Macpherson), which was confirmed on appeal. 
The case having been remanded, and the name of Malamchand having been 
brought on the record, the Subordinate Judge found as a fact that Sagarmal 
was entitled to sue for the firm, and that the addition of Malamchand’s 

under the provisions of s. 27, not of s. 32. The District Judge 
IMr. Scott) came to the same conclusion, and we think that ha was right, 
•and confirm the decree with costs. 

Decree confirmed. 



(1) 2 A. 296. (2) 7 A. 284. (3) 14 0. 400. 

(4) 2 Or. & M. 318. (5) 12 B. 158. 
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Railway Cowi.pany—Exemption from liability—Special contract—Risli nole—Railways 
Act {IX 0^890), s. 54, cL (1), s. 72,'c^s. (a), (b},sub-cls, (2) an(2 (3)—Carriers* 
Act, 1865. 

The plaintifi sued the defendants (a Railway Company) for damages for short 
delivery of goods consigned to him. The defendants pleaded a special contract 
signed by the consignor, which, in consideration of their carrying the goods at 
a special reduced rate instead of the ordinary tarifi rate, exempted them from 
liability for loss or damage to the goods from any cause whatever before, 
during, and after iraccit over their railway or other railways working in connec¬ 
tion therewith. 

Held, that under the contract the defendants were not liable to the plaintifi. 

[Appr., 30 C. 257 (261); R., 17 C.W.N. 529 (531) = 18 Ind. Cas. 216; 4 Ind. Cas. 907 
= 113 P.R. 1903 = 15 P.LR. 1909; 5 O.C. 153 (154); 14 M.L.J. 396 (399); 2 
N.L.R. 126 (128).] 

This was a reference from Rao Saheb Vinayak Vithal Tilak, Subor¬ 
dinate Judge of Bagalkob, in his Small Cause jurisdiction, under s. 617 of 
the Civil Procedure Code (Act XIV of 1882), 

The reference was as follows :— 

“ 3. On the 21st April, 1891, a certain man at Salem, (a station on 
the Madras Railway), consigned 230 bags of cocoanuts (each bag containing: 
100 nuts) for delivery to plaintiff at Bagalkot [418] (a station on the 
Southern Maratha Railway). The two railways work in connection with 
each other. The defendants having delivered only 229 bags to the plaintiff, 
the latter has sued to recover damages (Rs. 4) for the short delivery. 

"4. Under s. 76 (l) of the Railways Act (IX of 1890) it is not 
necessary for the plaintiff to prove how the loss of one bag was caused. 
Nor has the defendants produced any evidence on the point. 

“ 5. The defendants rely on s. 72 of the Railway Act and on * * 


Before Mr, Justice Bayley, Acting Chief Justice, and Mr, Justice Gandy. 


Tippanna {Plaintiff) v. The Southern Maratha Railway 

Company {Defendants.)* [7th July, 1892.] 


• Civil Reference No. 3 of 1892. 

(1) Section 76 of the Indian Railways Act (iX of 1890) :— 

In any suit against a railway administration for compensation for loss, destruction 
or deterioration of animals or goods delivered to a railway administrationjor oarriage- 
by railway, it shall not bo necessary for the plaintifis to prove how the loss, destruotion 
or deterioration was caused. 

(2) Section 72 of the Indian Railways Act (IX of 1890):— 

(1) The responsibility of a railway administration for the loss, destruction or 
deterioration of animals or goods delivered to the administration to bo oarried by 
railway shall, subject to the other provisions of this Act, bo that of a bailee under 
SB. 151, 152 and 161 of the Indian Contract Act, 1872. 

t2) An agreement purporting to limit that responsibility shall, in so far as it 
purports to effect such limitation, bo void, unless it— 

(a; is in writing signed by or on behalf of the person sending or delivering to the 
railway administration the animals or goods, and 

(5) is otherwise in a form approved by tho Governor-General in Council. 

(3) Nothing in the Common Law of England or in tho Carriers’ Act, 1865, 
regarding the responsibility of the common carriers with respect to the carriage of 
animals or goods, shall affect the responsibility as in this section defined of a railway 
administration. 
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the nsk note (1) (Ex. 7). which is [519] signed by the consignor and 
attested by witnesses. They contend that the special contract contained 
m the risk note exonerated them from all liability to damages 

Governor i^CouH”"'^ 


The Subordinate Judge referred the following question 

Can the defendant claim exemption from liability by reason of the 
Special contract contained in the risk note ?” 

The opinion of the Subordinate Judge was in the negative, though he 
considered that the decision of the Calcutta High Court in Mohes^oar Das 
V. Carter (2) supported the defendants’contention. 

Daji Abaji Khare {amicus curim), for the plaintiff, relied on Choqemul 
V. ine Commissioners for the Improvement of the Port of Calcutta (3) 

Mahadeo Bhaskar Chavbal {amicus curim), for the defendants, relied on 
Moneshwar Das v. Garter (2). 


1892 
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17 B. 417. 


JUDGMENT. 

the Subordinate Judge of Bagalkot has 
leteired the following question :-Can the defendants claim exemption 
trom liability by reason of the special contract contained in the risk 
note which the plaintiff has signed ? His opinion was in the negative 
Xhe risk note, as the Subordinate Judge states in para. 6 of bis reference, 
IS admittedly m the form approved of by the Governor-General in Council 

cornea within the Kailways Act (IX of 1890). By s 54 (4) 
pl. UJ of that Act, subject to the control of the Governor-Generai 
in Uouncil, a railway administration may impose conditions not 
inconsistent with the Act, or with any [520] general rule thereunder 
with resect to the receiving, forwarding or delivering of any animals or 
goods. By s. 72, sub-cl. (2). an agreement purporting to limit the 
responsibility of a railway administration for the loss of goods delivered 
to be carried by railway shall, in so far as it purports to effect such limita¬ 
tion, be void unless it (a) is in writing signed by or on behalf of the 
person sending or delivering to the railway administration the goods, and 
ml IS otherwise in a form approved by the Governor-General in Council. 
Xbere is a further sub-cl. (3 ) which is as follows :—“ Nothing in 

(1) Risk Note. 

(To be used when the sender elects to despatch at a “ special reduced ” or 

owner s risk ” rate articles for which an alternative “ ordinary ” or “ railway risk ” rate 
IS quoted in the tariff. ’ 


oiaiion, '4isi ^prxL 1891. 

nrSo. .tendered by me as per forwardinff 

order No. of this date, for despatch by the Madras Railway to station 

and for which I have received railway receipt No. of the same date, is charged 

at a special reduced rate instead of at ordinary tariff rate chargeable for. 

h do in consideration of such lower charge agree aod undertake to 

noid the said railway harmless and free from all responsibility for any loss, destruction 
or deterioration or damage to the said consignment from any cause whatever before 

during, and after transit over the said railway or other railway lines working in 
connection therewith. ° 

(2) 10 C. 210. (3) 18 G. 427. 


i4) Section 54 of the Indian Railways Act (IX of 1890): — 

(1) Subject to the control of the Governor-General in Council, a railway adminis- 

rnl f? ioipose conditions, not inconsistent with this Act, or with any general 

e thereunder, with respect to the receiving, forwarding or delivering of any animals 
or goods. 


of iv, railway administration shall keep at each station on its railway a copy 

he conditions for the time being in foroe under sab-s. (1) at the station, and shall 
ow any person to inspect it free of charge at all reasonable times. 
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the Common Law of England or in the Carriers* Act, 1865, regarding 
the responsibility of common carriers with respect to tho carriage of 
animals or goods shall affect the responsibility, as in this section defined, 
of a railway administration.” 

Mr. Khare, who argued this case for the plaintiff, contended that 
there is something in the Common Law of India which will enable him 
to recover damages notwithstanding the terms of the risk note. In our 
opinion as there is a risk note in this case signed by the plaintiff, which 
is in a form approved by the Governor-General in Council, his conten¬ 
tion must fail. This risk note says: “To be used when the sender 
elects to despatch at a ‘ special reduced ’ or ‘ owner’s risk ’ rate articles 
for which an alternative ‘ ordinary ’ or ‘ railway risk ’ rate is quoted 
in the tariff.” The risk note states that, whereas the consignment is 
charged at a special reduced rate instead of at ordinary tariff rate 
charged for the goods (230 bags of cocoanuts), the plaintiff does, in con¬ 
sideration of such lower charge, agree and undertake to hold the 
said railway harmless and free from all responsibility for any loss, 
destruction or deterioration or damage to the said consignment from any 
cause whatever before, during, or after transit over the said railway or 
other railway lines working in connection therewith. As pointed out 
by Garth, C. J. (Prinsep and Wilscn, JJ.. concurring) and by O’Kinealy, J., 
in Moheswar Das v. Garter {\), similar contracts have frequently been 
construed by English Courts and full effect has been given to their 
provisions. We cannot understand the doubts of the Subordinate 
[421] Judge, when, moreover, he had a ruling of the Calcutta High Court 
to guide him. 

The recent decision of the Calcutta High Court in Chogcmid v. The 
Cornmissioners for the Improvement of the Port of Calcutta 12), so strongly 
relied upon by Mr. Khare. has no application in the present case, as 
there was no special contract signed by or on behalf of the consignor of 
the goods. The present case turns upon the provisions of the risk note, 
which, in our opinion, shows that the defendants have a complete defence 
to this action. 

Ml*. Khare further argued that, apart from the measure of the general 
responsibility of railways as defined by cl. (1) of s. 72, and the non- 
applicability thereto of the Common Law of England or of the Carriers’ 
Act, 1865. there was a Common Law of India untouched by the sec¬ 
tion, and that under that liw defendants could not claim exemption 

bv reason of the risk note. We are unaware of such a law. The Common 
• 

Law. which came to govern the duties and liabilities of common carriers 
throughout India, was the Common Law of England (see remarks of Privy 
Council in The Irraioaddif Flotilh Oompany v. Buowandas (3)). The effect 
of that law as regards railways is restricted by s. 72 of Act IX, 1890. 

In answer, therefore, to the question referred by the Subordinate Judge 
we are of opinion that the defendants can claim exemption from liability 
by reason of tlie special contract contained in the risk note. 

Order accordingly. 


(1) 10 0. 210 (213). 


(1) 18 C. 427. 
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[422] APPELLATE CIVIL. 

Before Mr. Jmtice Jardine and Mr. Justice Telang. 

(Oridinal Defendant), 
ppellant v. Balvant Ramchandra Natu {Original Plaintt^) 

Respondent.^ [20tb July. 1892.J • 

c..-I„a.da.-S.p.no. 

1827°aorBombaV AoL°Tori865 and 18°79 

pr,mari.y liable to pay the Local Pond cees under s. 8 o/iioX m oM8"9“ 
oolTeoirugTe S"‘°° °‘ in 

[R., 26 B. 301 (516) ; 28 B. 71 (80).] 

in .nflToAC o”lS°9 

r.oovl?LtrE“to°'j;“:s i-xz: 

village offices foe ooileeting ,h. Loei; 

li.b 

The District Judge held that the plaintiff was a superior holdpr .nA 

as such was not liable, under Bombay Acts III of 1869 and V of 1879 4 

pay any remuneration to the village officers for collecting the cess ^ Ha 

therefore, awarded the uiaintiff’s claim. ® toe cess. He, 

Against this decision the defendant appealed to the High Court 
T-ho VasudevJ. Kirtikar, Government Pleader, for appellant - 

WToT" ?»“'“' -i- m o' 1869 shoTih,. ,h. 

Sr ST 4 1 - uf ^ i^^^rndar, who is a superior 

Bombay Land Revenue Code, the superior holder is 

under s. 86 

trT ^ to receive assistance from the revenue authorities in 

revenue from the inferior holders. When he is entitled to 

Lcid P-' reasonable fh^r-es 

collection of the revenue. Refers to Banga v. Suba 

^ M. Mehta (with him Mahadev C. Apte), for respondent • 

6 inamdar is not liable to pay the cess at all. The last clause of s 8 

tenants are liable for the 
fchfl •]] ^ landlord is entitled to the assistance of 

flio D 1“ recovering the cess from them : see ss. 85 and 86 of 

Bevenue Code (Act V of 3879). Section 136 of the 
rev ^ makes superior holders primarily responsible for the land 

u 1 inamdar pays no revenue, he cannot be called a 

holder. He is a mere intermediary of the Government, and as 
18 entitled to deduct the cost of collecting the cess from the total cess 
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collected. Moreover, the village officers are bound to give assistance to the 
inamdar. They are agents of Government, and cannot claim any 
remuneration for the assistance they render. 

JUDGMENT. 

Jardine, J. —In this case the plaintiff, who is the inamdar of a 
wholly alienated village,claims from the Government a sum of money which 
he paid to the village officers as remuneration for their collecting from the 
plaintiff’s tenants the amount of the cess levied under Bombay Act III of 

1869, s. 8. last clause. , .v i • i ^ i.u u • 

It is argued by Mr. Mehta, who appears for the piaintiH, that ttiis 

cess does nob fall upon the inamdar at all. But, in our opinion, ss. 6 and 
7 of the Act impose it, in the first instance, as a charge on the aggregate 
village assessment and thus upon the land^ Section 8 requires that the 
cess be levied in the same manner and under the same provisions of law 
as the ordinary land revenue. inamdar \s Oi superior holder within 

the definitions of Reg. XVII of 1827. s. 3, Bombay Act I of 1865, 
s. 2, cL (fc), and Bombay Act V of 1879, s. 3. cl. 13. and was under 
Reg. XVII of 1827, s. 30, and is under Bombay Act V of 1879, s. 136, 
£424] the person primarily responsible for the payment of land revenue. 
We think, therefore, s. s'of the Act of 1869 justifies the levy of the 
C 098 from him, and we may refer to Banga v. Suha Hegde (1) find Bam 
Tuhoji V. Gopal (2) as showing that this view has been accepted by 

this Court. -i- r 

It is also contended, that the plaintiff as a mere intermediary of 

the Government is entitled to charge for his expenses in collecting the 
cess. There is no provision of law so entitling him : and as he is 
primarily liable to pay the cess, we are not aware of any reason, equitable 
or otherwise, which would impose on the Government the burden of 
paying him any expenses which he may incur under the legislative 
permission to him to recover the amount of the cess for his own benefit 
from hia tenants. 

In support of the first contention Mr. llehU argued that the last 
clause of s. 8 of the Act of 1869, whore the words "recovery 
of this cess” appear, shows that the Legislature intended the cess to 
fall in its first incidence on the tenants, and that the first clause of s. 8 
applied to the levy of the cess from them. But it is clear that this first 
clause refers to the cess described in ss. 6 and 7 ; and this is not a cess 
leviable from under-tenants, but one leviable on the aggregate village 
assessment, and. therefore, from the inamdar, the superior holder. In 
the last clause of s. 8 the words "recovery of this cess” really mean 
‘S'eoovery of the amount of the cess described in ss. 6 and 7.” The 
Act does not deal with two sorbs of cesses : what the landlord recovers 
from the tenant is nob. in strict language, a coss. 

Another argument used for the plaintiff is that the inamdar has a 
right to the unpaid services of the village officers in the collection of the 
cess from the tenants bv virtue of s. 8 of the .\ct of 1869 and the 
requirement of s. 85 of the Revenue Code of 1879 that the payments 
of the tenants shall be made through the village officers and not otherwise. 
It is unnecessary for us to fleterniinG this question of law. If the plaintiff s 
contention is right, he might have refused the demand of the village 
[423] officers. They are not parties to this suit; and no order of the 
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Collector has been shown us, nor any evidence from which we can infer 

village officers was made under compulsion used 

reverse the decree of the District Court, and 
reject che plaintiff s claim with costs throughout. 

Decree reversed. 


17 B. 425. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Chief Justice {Acting), and Mr. Justice Candy. 


MAHiDAJl {Original Defendant), Appellant v. JOTI 
{Orzgtnal Plaintiff), Respondent.^' [25th July, 1892.J 

Mortgage—Simple mortgage ztsufruciuary—Right to have the propertu sold—DUfhirt 

■“ ’’ “is 


p J ■ im mortgage will confer no right to have the morteaeed 

property sold. But where there is a distinct covenant to pay the princinaf fnd 

hou d of the patties" s tha? the p^oper“y 

oa-heswitruVne ^Sf . simple mortgage usufructuary, and 

princTp^! ® property sold in default of payment of the 

possession in lieu of interest and who does not 
OW CT/an'r the property be 

prlL^pal only security for the 

^^ao.' (13201=4 Ind. Gas. 595 ; 34 B 462 = 12 Bom L R 

D ^-'9=16 O. C. 56 (66 ; 9 O. C 14Ml45r 

D.. 22 B. 440 (4461 ; 10 0. C. 29 (31) ; 11 O.C. 323 (3251.] ' 


Jud^Jof^Si^ara'^ second appeal from the decision of M. H. Scott, District 

hio sought to recover from the defendant personally, and on 

ms default from the mortgaged property, Es. 1,000 {Es. 500 ‘principal 

lovc'^^’n- . aiis upon a mortgage-bond dated the 27th March 

J-o/d, which ran as follows :— 

Bond for debt, the 14fch of Falgun Vadya, Shah 1794—the cyclical 

corresponding with the English year 

■Ra- 'u • ®T bond is given in writing to the creditor named 

Eajashn Joti bm Eaju Patil Yadav, by caste Maratha, occupation 

agriculture inhabitant of mauje Yeravle, taluka Kavad, 

as lollows I have received from you this day principal Es. 500 (five 
uunaredj of the gadi Surat currency. As for the interest of the said 
amount, 1 have given (the produce oO my own land which is in my [426] 
own enjoyment situate at mauje Yeravle * *= called Sarkari Dale 

vmiriche. Survey No. 22 (measuring), acres 1-31 and assessed at Es. 9. 
th boundaries thereof are * * r produce of) 

ine land as comprised within the above four boundaries I have given 
in liquidation .of the interest on the said amount. Therefore, you are 

interest on the said amount from the produce of the said 
land. You are to do all (that is), bestow labour on the said land and 
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to receive all the produce. You are to pay the Government assessment 
on the said land and to receive the interest. The period (fixed) for the 
(payment of the) amount is five years from the date of the bond, within 
which time I will pay the principal amount of Rupees five hundred and 
redeem the land. There is a well in the said land. You are to take my 
share of water from the well and to raise garden crops in the said land. 
Should the amount remain unpaid after that date, I will continue the 
land with you until I pay the amount. I will nob plead any objection, &c. 
You are to keep the embankments and boundary marks of the said 
land in repair according to law. Unless I pay the money I will not 
disturb (your) possession of the land. This bond I have duly given in 
writing. The date aforesaid, I, the debtor have duly received the said 
amount of Rs. 500 (five hundred) of the Surat currency which you have 
this day paid to me, and have duly given this acknowledgment in writing. 
The date aforesaid. The handwriting of Anbaji Balkrishna Vategavkar, 
iDl)abitanb of Yeravle, the 27th March, 1873. My own handwriting. 

The defendant admitted the execution of the bond, but pleaded want 
of consideration and limitation. 

Tho Subordinate Judge found that the payment of consideration was 
not proved, and rejected the claim. 

On appeal the District Judge hold that the consideration was paid ; 
he, therefore, reversed the decree and allowed the plaintiff’s claim. 

The defendant preferred a second appeal. 

Lang (Advocate-General) with Vishmi Krishna Wiafavdekar^ for the 
appellant (defendant) :—The mortgage-bond stipulates that tho plaintiff 
should take and retain possession of the property for five years and 
appropriate the income in lieu of interest. But as he failed to take 
possession, the Judge has passed a personal decree against the defendant. 
The plaintiff’s cause of action against the defendant personally is clearly 
tirae barred, the suit noc being brought until 1888. Further, the lower 
Court was wrong in allowing interest. Under the terms of the deed, the 
plaintiff was to take possession, and appropriate income in lieu of 
interest. If he failed to take possession, he must suffer for his own 
negligence. Lastly, the Judge was wrong in passing [427] a decree for 
the sale of the pronorty. The transaction in dispute is a usufructuary 
mortgage, which does not carry with it the right of sale— Shaik Idrtis v. 
Abdul Eahhnan (l). 

[Candy, J.—How do you reconcile the ruling of the Full Bench 
in Motiram v. Vithai (2) with the one quoted ?] 

The mortgage in that case was a simple mortgage usufructuary. 
The intention with respect to the sale of the property must be gathered 
from the instrument itself. If it contains no claim of sale, then there can 
be no sale. Section 67 of the Transfer of Property Act (IV of 1882) is to 
tho same effect. The words in the bond sued upon are “ unless I pay 
the money I will not disturb your possession.” Tliere is nothing in the 
bond to show that the right of sale was given to the mortgagee. 

Phirozeshah M, Mehta (with Gancsh Krishna Dcslwiukh), for the 
the respondent (plaintiff) :—-The instrument in dispute is an ordinary 
mortgage-bond. The interest was nob secured upon tho produce of 
the land. Tlie produce was to ho taken merely in liquidation of 
interest. The ruling in Shaik Idriis v. Abdul Rahiniau (l) is not applicable 
to the present case, because in that case there was no stipulation that 

(1) 16 B. 303. (a) 13 B. 90. 
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JUDGMENT. 

[428] Candy, J.—Admittedly the decree against the defendant 
personally was bad and must be reversed. 

It is further contended that under the bond the mortgagee had no 
right to ask that in default the land should be sold. But this is not so. 
It was not merely a usufructuary mortgage, which would confer no right 
to have the property sold. There was a distinct covenant to pay the 
principal, and the land vpas security for the same ; so we cannot infer that 
the intention of the parties was that the property should not be sold. It 
was a simple mortgage usufructuary,” carrying the right to have the 
property sold in default of payment of the principal sum of Rs. 500. 

Plaintiff’s pleader also asks that the property may be sold in default 
of payment of interest. That claim is bad. For the plaintiff was entitled 
to possession in lieu of interest, and, if he never took the trouble to obtain 
possession, he lost bis right to interest. The land was security for the 
principal. The decree must be amended, and judgment passed for Rs. 500, 
to be paid within three months ; iu default tbe land to be sold. Costs in 
proportion throughout. 

Decree amended. 


the mortgagor should pay the amount; the amount was to be recovered 
from the mortgaged property. The bond in tbe present case contains a 
covenant that tbe defendant would pay the money after the expiration of 
five years Ramayya v. Guruva (l). There being an undertaking in the 
mortgage-bond to pay, that gives the mortgagee a right to sue for sale. 
When there is a'covenant in tbe usufructuary mortgage, to pay, as in tbe 
present case, it ceases to be a pure usufructuary mortgage, and carries with 
it the right of sale if the money be not paid within the stii.ulated time— 
Macpherson on Mortgage, page 11. Owing to the plaintiff’s failure to take 
possession of the land, the defendant has not only appropriated the 
produce thereof, but has, in addition, enjoyed the benefit of the loan of 
Rs. 500. We are, therefore, entitled to recover interest. 


17 B. 428. 

APPELLATE CIVIL. 

Before Mr. Jnstice Jardine and Mr. Justice Telanq. 


Bhagvan {Original Plaintiff), Appellant v. Kesur Kuverji 
(Original Dependant), Respondent * [1st August, 1892.] 

Civil Procedure Code (Act XIV of 1882 ), s. 574— Judgment of Appellate Court—Reasons 
for the decision to he stated. 

Section 574 of the Code of Civil Procedure {Act XIV of 1832) is imperative, 
and under it the appellate Court is bound to state the reasons for it? decision. 

A Court of appeal framed certain issues under s. 566 of the Code of Civil 
Procedure (Act XIV of 1882), and remanded them for findings by the original 
Court. On the return of those findings, as neither party filed any objecliioDR, the 
£429] appellate Court accepted these findings, without giving any reasons for so 
doing, or even stating in its judgment whether it concurred in them or not, and 
confirmed the decree of the original Court. 


• Second Appeal No. 298 of 1891. 
(1) 14 M. 232. 
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Heldy that the judgmeot of the appellate Court was oot a judgment accordiog 
to law. 

[F.. 7 M D.J. 236 (2371 : R.. 19 B. 551 ; 23 B. 334 (339); 20 M. 496; 31 AI. 469 (471) 
(F.B.) = 18 AI.L.J. 34 = 3 M.L.T. 71 ; 17 AI.L.J. 62-N ; 8 O.C. 290 (292).] 

Second appeal from the decision of T. Hamilton, Acting District 
Judge of Surat, in appeal No. 22 of 1889 of the District File. 

The plaintiffs sued to recover one-fifth share of a certain field, alleging 
that they had purchased this share of the field from one Kalyan Jogi, who 
had inherited it from Bbula Lalbhai. 

The Subordinate Judge rejected the plaintiff’s claim. 

On appeal the District Judge raised the following issues :— 

(1) Had Bhula Lalbhai one-fifth share in the field in question ? 

(2) Did Kalyan Jogi obtain this one-fifth share from Bhula by 
inheritance or gift? 

The District Judge, being of opinion that the plaintiffs should have 
been allowed to examine certain witnesses they had already named in 
their darkhast, remanded the case, in order that, after examining those 
witnesses, the lower Court might record findings on the above issues. 

The Subordinate Judge recorded his findings on both the issues in 
the negative. 

On the return of these findings the hearing of the appeal was 
resutned. 

No objections to the findings having been filed on either side, the 
District Judge confirmed the lower Court’s decree, without, however, 
giving any reason for his decision. 

The plaintiffs thereuuon preferred a second appeal to the High Court. 

Gcvardhanram M. Tripathiy for appellants:—The District Judge’s 
judgment is noc a judgment according to law. He does not- give any 
reasons for the decision. Under s. 574 of the Code of Civil Procedure 
he is bound to state the reasons for his [430] decision— Uincd Ali v. Salim 
Bihi (1) : Mxtvilaz Beqam v. Fateh Ihiaain (2). 

Motilal M. Munshi, for respondent:—Neither party took any objections 
to the findings of the Court of first instance. The lo^Yor appellate Court 
was. therefore, right in accepting those findings and confirming the decree. 

JUDGMENT. 

Jabdine, J.—The District Judge under s. 566 of the Code of Civil 
Procedure framed issues of fact, and remanded them for findings by the 
original Court. On return of the findings, the District Judge overruled a 
contention of the present appellants that the Subordinate Judge had 
wrongly refused to take the ovidonco of certain witnesses. It does not 
appear, however, tliat any memorandum of objection was filed under 
s. 567, or that any objection was taken orally at the hearing to the findings 
as not justified by the evidence on record. The District Judge silently 
accepted these findings, without giving any reasons for so doing, or even 
stating in his judgment whether he concurred in them or nob. 

The only point argued before ns in support of the appeal is that s. 574 
of the Code of Civil Procedure is imperative and reiiuired the District 
Judge to give his own decision, and the reasons for it, upon the issues 
remanded, to tho original Court under s. 566. In support of this conten¬ 
tion. Umed Ali v. Salima Bihi (1) and Mumtaz Bfgam v. Fateh nusain(2) 
are cited. The point does not appear to have been decided by this 

(2) 6 A. 391. 


(1) 6 A. 383. 
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High Court. But we are of opinion that these cases interpret the Code 1892 
correctly. Section 567 requires the lower Court of appeal to proceed to Aug. 2. 

determine the appeal. Section 571 requires it co pronounce judgment, - 

and s. 574 is imperative as to what the judgment is to contain. Appel- 

We, therefore, set aside the decree of the District Court and remand LATE 
the appeal to that Court, in order that it may record judgment as required GiVIL. 
by the law, and pass a decree thereupon. Under the circumstances, we ■ 

direct that the parties pay their own costs in this Court. 

Decree reversed and case remanded. 


17 B. 431 (P.C.) = 20 I.A. 50 = 6 Sar.P.C J. 52 = 17 Ind. Jnr. 100. 

[431] PRIVY COUNCIL. 

Present: 

Lords Hobhouse, Macnaqhten, Hannen and Shand and 

Sir liichard Coitch. 

[On appeal from a judgment of the Governor in Council of Bombay as 

an appellate Court under Regulation XXIX of 18'47f\ 


Shekh Sultan Sani (Appellant) v. Shekh Ajmodin (Respondent)-, 

AND BY REVIVOR ShEKH SULTAN SaNI (Appellant), AND Begumbi 

KOM Ajmodin and others (Res 2 :}ondents). [I8tb, I9th. 24th and 

25th June, and Ist July, 1891 and 19th November, 1692.j 

Besum-ption hy Oie Government of estaUs held on political tenure^Mixed estate of saran- 
jam and inam so held —Non-jurisdiction of Civil Courts. 

The engagements entered into by treaty between the British Government and 
the Raja of Satara in 1819, and the terms fixed separately with the several 
Satara jaghirdars in 1820. did not impart any greater fixity of tenure than had 
previously belonged to the latter under Maratha rule ; and their jaghirs remained 
liable to resumption at the will of the Government. 

The question to whom a saranjam, or jaghir, shall be granted, upon the death 
of its holder, is one which belongs exclusively to the Government to be determined 
upon political consideration ; and it is not within the competency of any legal 
tribunal to review the decision. 

Tnam villages and lauds, with the mokasa, included originally in one saranjam 
granted under the Maratha rule for the support of troops, remained after 1820, 
when the rule of the Peshwa had ceased, a personal and military jaghir, forming 
a mixed estate of saranjam and inam. The tenure remained, under British rule, 
political ; and no distinction could be drawn in this respect between the inam 
lands and the saranjam. The whole estate passed to the person whom the 
Government at its discretion, for political reasons, recognized as the grantee, 
without its being competent to any Court of U'w co question the decision of the 
executive authority in the matter. 

[Rm 34 B. 329 (339) = 12 Bom L.R, 208 = 5 Ind. Gas. 965 ; 5 Bom.L.R. 98-3 (986).] 

Appeal from a judgment (28th April, 1887) of the Governor of 
Bombay in Council, as an appellate Court under Regulation XXIX of 1827, 
varying a judgment {8bh June, 1886) of the Court of the Agent for Sardars 
in the Deccan and Khandesb. 

The plaintiff (now appellant) alleges himself to be the son of Shekh 
Khan Mahomed Waikar, deceased on 31st December, 1872, who was a 
jaghirdar, and sardar of the second class on the list of the Agent for Sardars. 
The defendant Shekh Ajmodin valad Abdul Rajak was the son of the 
■daughter of the [432] brother, named Abdul Kadar, of the abovenamed 
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sardar. Abdul Kadar died in 1873, after taking his grandson as his 
adopted son.” The administrators of the estate, Rao Bahadur Gopal 
Hari Deshmukh and Ganesh Dinkar Joshi, rej resented Ajmodin in the 
earlier proceedings, and on his death this appeal was revived against the 
Council respondents abovenamed. 

- The principal question was whether the saranjam and inams claimed 

17 B. 431 as part of the inheritance and property which had belonged to the deceased 
(P.C.)= Shekh Khan Mahomed were or >vere not politicil tenures to which the 
20 I.A. 50= succession could be dealt with by the Government only, at its discretion, 
6 Sar. P C.J. apart from any jurisdiction of the Civil Courts. 

52 = 17 In the last century, when the family to which Shekh Khan Mahomed 

Ind. Jup. Waikar belonged was represented by Shekh Mira, then in the service of 
100 . the Raja of Satara, grants of inam, mokasa and saranjam were made 
to Shekh Mira, comprising villages in Satara, Poona, and Kbandesh ; 
and with some of these the estates now claimed were identical. The 
grants were continued by the Maratha ruler to Shekh Mira’s adopted 
son. who was succeeded by his son Shekh Mira II in 1785. After the 
hostilities of 1818 had ended, the treaty of 25th September 1819 guaran¬ 
teed the possession of the latter, and be, besides, was one of the jaghir- 
dars w ith whom an engagement was separately made by the Government 
in 1820. He died in 1828, leaving two sons, of whom the abovenamed 
Shekh Khan Mahomed, who died in 1872, was the elder, and Shekh 
Abdul Kad ar abovenamed, who died in 1873. was the younger. In 
December, 1836, Sultan Sani, this appellant, was born, and from his birth 
down to Shekh Khan Mahomed's death in 1872 lie was acknowledged by 
Khan Mahomed to he his legitimate son. Ilow’ever, it was equally a fact 
that in 1857 an official inquiry was held as to Sultan Sani’s birth, and it 
was decided that he was not the son of the Shekii, or of his wife, but was 
a child substituted by arrangement when horn, ns he was, of one of the 
female servants of the house. This decision was accented as correct by 
the Governor in Council and Her Majesty’s Government; and it Nvas, in 
consequence, determined that Khan Mahomed's saranjam [ 433 ] should 
be resumed at his death. Shekh Khan Mahomed having died, the Govern¬ 
ment 00 the 23rd October, 1873, ordered the Agent for Sardars to investi¬ 
gate judicially, and after notice, whether Shekl] Ajmodin was the legitimate 
successor to the headship of the Waikar family, either by adoption or 
descent. The Agent reported that no custom of adoption among 
Mahomedans in the Deccan was proved, but that Abdul Kadar did, 
before his death in 1873, execute a document with intent that Shekh 
Ajmodin should be his heir ; the Agent referred also to Shekh Mira's having 
“ adopted” a son in 1740 The Government on the 27ch March, 1874, 
declared that there wore sufficient reasons for recognizing Shekh Ajmodin 
as the liead of the family, to whom the snvanjam should he continued. 
This was confirmed by the Secretary of State for India on the 18th 
June, 1874. The inam portion of the family estate remained after 
Khan Mahomed’s death in the hands of the Coilootor of Satara. who 
managed it; and as to it, the opinion of the “Alienation Settlement 
Otlicer” was called for. Tliis he gave on the 6th October, 1876, to 
the efiect that “the whole estate intact, having been restored under 
the treaty of tim 3rd July, 1820, was continiiable as a guaranteed 
estate to Siiekh Ajmodin as the head of the family.” The Government 
on the 6th November, 1876, resolved Miat this should ho carried out. 
The saranjam and inam estates wore then made over to the defendant, 
to whom tile administrators abovenamod made over the private property 
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of the late Mahomed Khan. This was reoorfced to the Government by the 
Collector of Satara on the 7th February. 1877. 

On the 8th September, 1884, a certificate under the 6th section of 
the Pensions’ Act, XXIII of 1871, was granted by the Government, 
enabling the plaintiff to take the present proceedings, which he attempted 
to commence as a pauper on the 1st November, 1884 ; but on the 5th 
June, 1885, he paid the Court fees, and the suit came on for bearing 
before the Agent for Sardars. The suit, valued at Rs. 3,75.870, was for 
tbe^possession of (1) four parcels of inam land and two parcels of mirasi 
land in the taluka of Wai in the Satara district; (2) the income of mokasa 
amals and saranjam in villages in different districts of the Deceau and 
Khiindesh; (3) of inam and mirasi lands in the district of [434] Khandesh, 
the rents of which had been withheld by order of the authorities, from the 
plaintiff; (4) of devashthan land. The property was described at length 
in four schedules corresponding to the above. A declaration of right, an 

were claimed by the plaintiff, as son and 
heir, and also as devisee under a will of Khan Mahomed executed on 29bh 
September 1860. 

The fact of the will was undisputed : bub the defence, in brief, was that 
the plaintiff was nob the son of Shekh Khan Mahomed. It was also 
insisted that the Government Resolution of 27th March, 1874, confirmed 
on 18bh June, 1874, as to the saranjam, and another Resolution of the 6th 
November, 1876, as bo the inam lands, had given the defendant a title of 
which he could not bo deprived by the order of any Civil Court. The 
issues raised questions indicated by this defence. 

4 -u Agent for Sardars found on the evidence that the claimant was 

the only son of Khan Mahomed, and as such was entitled to share in 
all his property in respect of which the Court was competent to 
pass any decree. This he considered it competent bo do as to all the 
property except the saranjams. These he held to be completely at the 
disposition of the Government. As to the rest of the property, including 
the inams, he decreed to the plaintiff that share of it to which the 
Mahomedan law would have entitled him as only son. 

Mesne profits were not allowed, cu the ground that, the defendant’s 
possession having been given to him by the Government, he was not 
in wrongful possession. Both parties appealed under Reg. XXIX of 
1827, to the Governor in Council constituted by that law an appellate 
Court from that of the Agent. The Governor in Council was not satit-fied 
that the plaintiff was the legitimate son of Khan Mahomed, and the 
decision of the Agent was reversed upon this point. The following is 
the judgment so far as it is material to this report. After a statement of 
the facts, the Governor in Council continued thus :— 

It follows that Sultan Sani is not entitled to succeed to any property 

as heir. But Khan Mahomed executed a will in Sultan [435] Sani’s 

favour: and as he must be regarded as a stranger, this will, though made 

without the consent of heirs, i.s valid to the extent of one-third of any 

property of which Khan Mahomed, and not the Government, had the 
aisposal. 

The great mass of the property which forms the subject of the suit 
was held by Khan Mahomed's ancestors under grants of old date, which 
merged into a re-grant under the agreement concluded with Shekh Mira 
Waikar, dated 3rd July, 1820, which will be found at p. 377 of the IV 
Vol. of Aitchison’s Treaties (Ed. 1876). By this agreement the ‘jaghirs, 
&o./ were restored bo Shekh Mira, and the ‘ Inam villages, watans, and 
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other allowances ’ were continued to him. Upon Khan Mahomed s death, 
the Government, in accordance with the decision already reieired 
resumed the jaghir or saranjara. and after a while rej^ranted it to the 
defendant. Aimodin. There is no doubt whatever that the Government 
had a perfect right to do tliis, and that its action cannot be questioned, 

It is settled law that the Government may resume jaghirs or saranjams 
whenever it pleases, and that the Civil Court cannot question such action. 
Even, therefore, if the resumption of a saranjam were wholly unjusti¬ 
fiable, it would he none the less valid : but certainly no resumption could 

ha more justifiable than one made as a punishment to the saranjamnar 

for palming off upon Government a sourious son as his heir. This has 
hardly been disputed ; and the argument at the Bar has been mainly 
directed to the question whether the resumption and regraot to Ajmodm 
of the inam. as distinguished from the saranjam, can be upheld as an act 
legally within the competency of Government, Now, it certainly appears 
from the old sanads that the inams were originally held on a somewhat 
different tenure from the saranjam. They seem to have been gianted for 
maintenance and as a reward for past service, rather than on condition 
of future service. The same distinction may perhaps have been intended, 
though it is not very clear, in tiio ageement of the 3rd July, 1820. 

It is^also evident that, after it had been determined to resume the 

saranjam, Government did not for some time contemplate a resumption 
of the inam, hut rather intended that all claims to the inam should be 
adjudicated on in the usual caursa by the [436] Civil Court. But in 
1876 Government finally determined to resume the inam, and reerant it 
toAjmodin; and the question is, not whether this determination was 
consistent with the advice of all its officers, or with its own previous views 
and opinions, bub whether its action was within the powers vested in it by 
law. Now, looking to the provisions of sch. B, Buie 10 of Act XI of 
1852, to s. 1, cl. 2, and s. 16 of Bombay Act II of 1863, and to s. 2, 
cl. 2 and 3 . 32 of Bombay Act VII of 1863. it must, in the opinion of 
the Governor in Council, bo held that Government has the power bo 
resume, on political considorations, any property which is hold on political 
tenure: and that it is for Government to determine, in every instance, 
whether the tenure is political. This being so, the question is whether 
Government did, in 1876, resume thn inams of the Waikar f imily on the 
ground that thev wore held on political tenure. Now, the decision of 
Government is oontained in its Resolution No. 6836 of the 6th 
November. 1876, which in its preamble sets forth a memorandum of the 
Alienation Settlement Officer, containing his opinion that ‘as Government 
have sanctioned the adoption’ [l.e. of Ajmodin) ‘ the whole estate, intact, 
saranjam and inam, as restored after tlio war under the treaty of 3rd July, 
1820, is continuable as a guaranteed estate to the adopted son as the head 
of the family, and should ho entered in the accounts accordingly, the same 
as all other treaty estates of mixed saranjam and inam ; ’ and Mien the 
Resolution is passed in the following terms The suggestions of the 
Alienation Settlement Officer arc approved, and shou'd ho carried out.’ 
So tliat Government adopted the view of the Alienation Settlomont Officer, 
and tliat view clearly was that, under the terms of the treaty of 1820, and 
other similar treaties, a mixed estate of saranjam and inam is nil hold on 
the same political tenure, and ought to pass intact to the person whom 
Government may recognize as the head of the family. This view may 
have been right or wrong, (and looking to the berms of the treaty of 3rd 
July, 1820, the Goveruor in Council would find it difficult to say that it 

284 


IX.] 


SHBKH SULTAN SANI V. SHEKH AJMODIN 17 Bom. 438 


was wrong) ; but, at any rate, as it was adopted by Government as the 1892 
ground of its action, it does not appear open to any Court to dispute it. Nov. 19. 


[437] ■ Another gi’ound on which the resumption and regrant of the 
inam may well be justified is that the agreement of 3rd July, 1820, under 
which the inam was held, cannot be construed as amounting to more than 


Privy 

Council. 


a grant to Shekh Mira for his own life. It is true that in 1842 the saran- 17 B. 43i 
jam was by order of the Court of Directors made hereditary ; but nothing (jj — 
was said about the inam. It seems to follow that, if the inam was 20 I. A. 50 = 
included in the order, then it was treated as saranjam and was included g Sar. F.C.J 
in the same incidents ; while, if it was not included, then it has never been S2 = 17 
made hereditary, and Government had a perfect right to resume it. In Jqr. 

either case Ajmodin s title is unassailable. It follows that ail claims made 100. 
in this and the companion suits to a share in the saranjam and inam 
estates granted under the agreement of the 3rd July, 1820, must be 
disallowed.” 


4 


The Governor in Council then considered the claim to the 
private property of Khan Mahomed ; holding that, as to a portion 
of it, limitation barred the present suit. The following relates to 
what was awarded, the property being considered in two classes, viz. 
(1) that which was in possession of Khan Mahomed, or held in trust 
for him, at the date of his death, and (2) that to which he was 
entitled by inheritance on the death of Abdul Kadar. The judgment 
continued thus :— There are three schedules marked A, B, and C annexed 
to the plaint. The property contained in sch, A is in the posses¬ 
sion of the defendant, and the plaintiff sues to recover possession. Up to 
1876 this property (other than the saranjam) was held under attachment 
by Government for the benefit of Khan Mahomed’s and Abdul Kadar’s 
creditors, and eventually of their heirs. There was no adverse possession 
until the property was handed over to the defendant in 1876, and the 
suit is well within twelve years from that date. But the claim to the 
property montioned in scbs. B and C, appears to be of a different nature, 
and to come under a different rule of limitation. The property, mentioned 
in sch. B is stated in the plaint to be not in the possession of the defend¬ 
ant, but of third parties, and what is asked for is an injunction to the 
defendant nob to obstruct the plaintiff in recovering the property from 
such third parties. The property in sch. [438] C is declared in the 
plaint to be in the possession of the plaintiff himself; and what is asked 
for is a declaration that the defendant has no tible to such property. 
The suit then, as regards the properties set forth in schs. B and C, is one 
Simply for an injunction and declaration ; and the Governor in Council 
can find no sufficient authority for holding that a longer period of limita¬ 
tion than six years is allowed for such a suit. It appears to be a claim 
for which no other period is provided in sch. II of the Limitation Act 
(XV of 1877), and therefore to fall within art. 120. In this view, the 
suit in regard to the properties included in schs. B and C is barred, as 
against the present defendant, whatever may be the case as regards third 
parties, who may be in possession of any portion of the property : for it is 
admitted that the cause of action, so far as the injunction and declaration 
are asked for, arose in 1876. 

“Confining his attention, therefore, to sch. A, the Governor in Council 
finds that SuUan Sani is entitled under the will to one-third of any private 
property belonging to Khan Mahomed, while Rahimunissa, as heir, takes 
the remaining two-thirds.” 
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Ad order as to each portion of the property separately claimed con¬ 
cluded the judgment. 

On this aopeal. preferred as provided for in the Eeg. XXIX of 1827. 

Mr. B. V. Doyne, for the appellant, argued that the Agent for Sardars. 
in the first instance, was wrong in dismissing the claim to the saranjam, 
while his decision had been right as to the inams, and as to the rest of 
the property which he decreed to the plaintiff. The judgment of the 
Governor in Council erred both as to the saranjam and the inams, which 
should have been held to be hereditary in the family of the late Shekh 
' Mahomed Khan, and not liable to resumption on his death. The saran¬ 
jam, although originally an estate resumablo on the death of the 
holder by the ruling power which granted it, had subsequently been 
rendered an estate hereditary in the family. The effect of the guarantee 
of the British Govornuaent in the treaty of 1819 and of the agreement, 

** fixing terms,” with the Waikar [439] jaghirdar in 1820, had been to 
confirm the title. The saranjam had not remained subject to its original 
conditions. It had passed from father to son for three generations. He 
referred to the Satara Treaty, No. II, of 25tli September, 1819, in 
Vol. VI of Aitchison’s “ Treaties, Engagements and Sanads,” (edition 
of 1864:), guaranteeing in art. 7 the possession of the jaghirdars ; also 
to the terms fixed for Shekh Mira Waikar, as one of the Sa'ara jaghirdars, 
who was ancestor of Khan Mahomed, in the agreement of 3rd July. 1820, 
Vol. VI, {Ed. 1864), p. 78. If the words of the treaty bad been conclu¬ 
sive that the saranjam was not hereditary, there would have been no 
ground for the present contention ; but they were not, and they wore 
consistent with what had afterwards taken place by way of rendering 
the estate continuous and hereditary in the family of the jaghirdar. 
Reference was made to passages in the last cliapr.or of Grant Duff's 
History of the Mahrattas ; and to correspondence in the years 1834— 
1842, inclusive, between the Bombay Government and the Court of 
Directors, as to the hereditary character of this tenure. According to 
this, it appeared cd have been ordeioil, as botweetj the Court and the 
Government, ihab the saranjam should be considered hereilitary by the 
latter. However, nevertheless, on the 5th April, 1860. the Govern¬ 
ment Resolution was that evon if Khan Mahomed should leave a legiti¬ 
mate son, the saranjam would not bo continued to the latter. It was 
submitted that even if this had not been founded on more error in the 
conclusion tliat Shekh Sultan Siini was not tlio son of Kiian Mahomed, 
tiiis Re.solution, and all the subsoquont proceedings in derogation of that 
son’s right of succession, wore beyond tlio scope of l.lie executive power. 
Tile appellant’s case was that in 1873 the Government had not retained. 
an(i did not posso-s, authority to alter the right of vsucco^sion to either 
the saranjam, or the inam estates, which iiad then become fixed to 
descend to the older son, in conserjuonce of the repeato l acts of recognition 
of tlie succession in the family of Khan Mahomed. But llie appellant’s 
case was stronger, as regarded the inams, wliioh had boon resumed, than 
as to the saranjam ; the former was a reward for past sorvioos, the latter 
involved originally, tlio support of troops for service The agreement 
of 1820 referred expressly [440] to inams viz>, to inam villages, watans, 
and other allowances; and tlie inams wore not, and could not lawfully 
have been, comprised in the resolution of 5th April, 1860. as they had 
then become fixed to descend to the Sardar's heir, and wore subject to 
bis testamentary power, within the rules of law. Nor had the Govern¬ 
ment tlie power to effect what the resolution of 27th March 1874, had 
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been treated as effecting, tbe recognition of the respondent Ajmodin 
as the person to whom the saranjam and the inams should he 
continued ; and in taking possession of the latter, as the Collector 
had done, he had acted without due warrant, these estates being 
subject to the law of inheritance, and the rights of the appellant 
subsisting _ Eeference was made to Ramchandra Mantri v. Venkatrao 
Mantri ; Gulahdas Jugjivandis v. The Collector of Si.rat (2l ; 
Rremshankar Raghunathji v. The Government of Bombay (3) ■ Dosibai 
V Ishvaraas Jagjivandas (4); The Inam Act, XI of 1852; Bombav Acts 
II and VII of 1863 ; The Pensions Act, XXIII of 1871, s. 4. Upon 
the question of the appellant’s birth tbe evidence supported the 
nding of the first Court that the appellant was the son of Khan Mahomed. 
The inquiry in 1857 was one in the Eeveuue Department; and the effect 
° ®°tild not he attributed to it. Eeference was made toss. 40 

—44 of the Indian Evidence Act, 1872, relating to prior judgments, when 

p Bhikhabhai V. Dipa Umed (5) and Gujju Ball v. 

^atteh Ball (6). Effect was to be given to the presumption of Mahomedan 
law as to legitimacy of bir th, on which point Ashruf ud Dowla Ahmed 
Mossein v Hyder Hos^em Khan (71. Mahammad Azmat AH Khanw. Balli 
Begum [Q] were referred to. The judgment of the first Court should be 

restored, and the appellant should obtain the declaration of legitimacy 

Claimed, and of his title to the saranjam and inams. 

^ Mayne, for the respondent :— 
ihe principal points in their argument were the following. Tbe 

appellants title, both to the saranjam and to the inams, was derived, 
according to his claim, from grants to his alleged ancestors bv the former 
ruling power, and the recognition by the present one. His title, in short, 
depended on the efftct of the treaty of 18]9. and the engagement of 1820, 
amounting to a grant to him ; and this was his title as to both kinds of 
estate, the saranjam and the inams. Neither the treaty, nor the agree¬ 
ment, on the point as to what quantity of estate they conferred, were 
subject to the interpretation of the Civil Courts. They were to be 
construed by the Government, which had nob recogniz-d that they 
confeired anything more than a life tenure in either the saranjams or 
the inams. Both these estates were of a political character, and the 
succession to them was at the discretion of the Government to be 
allowed or not. Altjiough the grantee’s son had succeeded at his death, 
as in the case of Khan Mahomed in 1827, that was not by any legal 
nghb of inheritance, but because the Government, on account of his birth, 
and for political reasons, allowed him to succeed. The Government! 
after the war, parcelled out the tenures on the understanding that existing 
lights, with regard to Maratha custom, should be observed, and the raj 
was disposed of on the same terms. To the Raja of Satara the raj was 
granted, conditionally on his respecting tbe titles of the jaghirdars. to 
whona their titles were guaranteed, but only to the extent of their then 
prevailing rights. The result was that the saranjams and the inams 
were afterwards held, as they had been before 1820, by holders, who 
held them as tenures personal and military, as these tenures had been 
in their origin. The tenures were for life only. Saranjams by custom 
were at the disposal of the ruling power, and the particular estate in this 
case was held on a political tenure, a term used in reference to such 
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estates and appearing in the acts of the legislature, as in 1863. The 
inams now claimed were, in effect, granted by the Government, on the 
same principle, and were beld for life only. Although the correspondence 
of 1834—1842 took place, no alteration was made in the tenure of Khan 
Mahomed, of his saranjam and inam estates. As to the evidence about 
the claimant’s birth, the appellate Court was [442] right in its conclusion 
that he had not made out his title as son and heir to Khan Mahomed ; 
and was right in permitting his claim to rest only on the will of his alleged 
father as to the property that could be so disposed of. The right of the 
Government to deal with the other estates, the inam as well as saranjam, 
which in this case had been mixed together in the Maratha grants, was 
recognized by legislation ; and the term * political tenure ” used by it, was 
applicable here. 

Reference was made to Act XI of 1852, ss. 10 and 11 of sch. B, 
Bombay Acts II and VII of 1863 and to Gtilabdas Jugjicandas v. The 
Collector of Surat {\), Dosihai v. Ishvardas Jagjivaudas (2), Madhavrav 
Manohar v. Atmaram Ke&ha{Z). 

Mr. R. 7. Boyne, replied : —The defendant-respondent having died 
before the delivery of judgment, an order was made that the appeal should 
be revived against the respondents above named. 

JUDGMENT. 

Their Lordships' judgment was given on the 19th November. 1892, by 

Lord Hannen :—The plaintiff, Sultan Sani, claims to be the son 
of Shekh Khan Mahomed, who died on the Slst December, 1872, and 
as such son to be entitled to certain properties alleged to have been held 
by Khan Mahomed, by a tenure known as saranjam, and certain other 
properties alleged to have been held by a tenure known as inam. The 
nature of these tenures will be considered presently. The plaintiff also 
claimed the property as devised to him under the will of Khan Mahomed. 

The suit was one in the Court of the Agent for Sardars, a tribunal 
created in 1827 (Bombay Regulation XXIX of 1827) for the trial of suits 
against certain Deccan Sardars. an appeal being given to the Governor in 
Council of Bombay, and from him to the Queen in Council. 

In this suit the plaintiff sought to recover possession from the 
defendant Aj modin (the predecessor of the present respondents) of the 
saranjam and inam lands of which (as the plaintiff [443] alleged) the 
defendant had been put into wrongful possession by the Bombay Govern¬ 
ment after the death of Khan Mahomed. 

In answer to this suit it was contended by the defendant that the 
plaintiff was not the son of Khan Mahomed ; and, soconrlly. that the 
tenure of the lands claimed was such that the Government was entitled, 
on the death of Khan Mahomed, to resume them and assign them to whom 
it pleased. 

The title of the plaintiff under the will of Khan Mahomed was not 
disputed as to the property of the testator over which the Government 
had not such a disposing power. 

The Agent for Sardars held (8fch June 1886) that the plaintiff is the 
son of Khan Mahomed, but that the saranjnms were completely at the 
disposal of the Government. As to the other lands, which ho distinguished 
as inam, lie held that the plaintiff was entitled under the Mahomedan 
law to recover as only son of the testator. 


(!) G I, A. 51 =3 B. 1S6. 


(2) 18 I. A. 22=15 B. 222. 
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4 .U i. *°*>*^® Governoria Council, His EKoellencvin Council held 

^at the plaintiff was not the son of Khan Mahomed, and that the 
Government had power not only to resume the saranjam, but also the 
socalled mam property, and to assign them to whom it pleased. 

^ From this decision the present appeal is brought to Her Majesty in 
council. ^ 

4 .U L Sardars and the Governor in Council have both held 

that the saranjam lands were of such a tenure that the Government was 
entitled to resume them and to re-grant them to whom it pleased. Their 
hiOrdships propose to consider this question in the first instance. 

Saranjam ” is stated in Wilson’s Glossary to be an “ assignment of 
lands or their revenue by the State for the support of troops.’* 

^ Mokasa,” a word which will be found in several of the documents 

ereinafter referred to, appears to have a meaning nearly equivalent to 

that of saranjam. It is defined as villages [444] or lands, or a share in 

the rule over them, and revenue arising from them, granted on condition 
of military service or in inam.” 

I°a,mi ” IS stated by Wilson to mean “ grants of land held rent-free, 
and m hereditary and perpetual occupation.” 

The history of the property to which this suit relates is as follows 

1708. one Shekh Meeran (or Mira) was in the service of the Eaja 
of Satara. For assistance rendered to the Eaja “ he received the inam 
village of Pasarni, a pension of Es. 1,800 monthly, and was raised to the 
rank of a commander of 60 horses, for the maintenance of which he held 
mokasa amals (meaning ‘ share of revenue ’) to the amount of Es. 40 000 

Gll«n , o Meeran, and the mokasa has since 

fallen otf to about Es. 18.000, which, with Pasarni, is still enjoyed for 

performance of service to the Eaja of Satara with 10 horsemen” 
ihis's given on the authority of Lieutenant-Colonel Briggs, formerly 
resident at Satara. Toe date does not appear. The property thus granted 
was situated in the districts of Satara, Poona, and Khandesh. 

A -n document relating to the property is of the date of 1709, 

qI ^ “ooument is headed, ” Body of horse under the control of the 

btate and it runs thus Body (of horse under) Shekh Mira ; saranjam. 
total as ID last year (as per) mandatory letters ; ” and it includes nine 
mokasa villages and the inam village of Pasarni. 

The next document is dated 1715, A.D., and is also headed “ Body 
of horse under the control of the State, Body (of horse) Shekh Mira,” 
and 18 as follows:— The letter of command, dated 18th moon Saval 
^regarding) the village of Pasarni, Samat Haveli, Prant Wai. A deed of 
mam was formerly given about the grant of this village as inam to the 
aforenamed person, together with all rights and cesses, the nresent and 
future taxes and together with sardeshmukhi. The deed having been 
burnt, new deeds have been prepared and given.” 

In 1718, A.D., a document headed, “ Saranjam for the body of horse 
^der ^ the control of the State ... in Che charge [445] of Shekh 
Mira, includes and comprises “village of Pasarni, inam village.” also 
inam lands in Kasha Wai (called) Katban, the place of residence of the 
aforenamed person, are granted in inam.” 

Katban appears to have been granted to Shekh Mira, (date uncertain, 

<iu. 1715), to him and his son, grandson, &c., from generation to genera¬ 
tion.” 
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The grant of Pasarni was confirmed in 1752 by the mother of the 
then Raja of Sahara to Shekh Kban Mahomed I, the son of Shekh Mira, 
in the same terms. 

In a document described as the Peshwa’s diary of 1763, A. D., it is 
recorded that “ Mokasa villages, have been continued by the 

Government from former times bo Shekh Kban Mahomed in the service 
of Government. They are in the same manner confirmed.” 

Amongst the properties enumerated are ** the whole village of Pasarni, 
Samat Haveli, Prant Wai, together with the deshmukhi and sardeshmuki 
' (rights) being inam,” 

In 1785, A.D., in the diary of the Peshwa is registered “the sanad 
for continuing the saranjam to Shekh Mira Waikar,” i.e., Mira II, and the 
saranjam is thus described,—“A saranjam (consisting) of amal (shares of 
revenue) of mahals and of single villages, as also inam villages and lands, 
were continued from former times to Shekh Khan Mahomed Walad Shekh 
Mira for the support of troops. He having died, the saranjam and inam 
villages and lands have as before been confirmed upon his son Shekh Mira 
for the support of troops.” Then follows an enumeration of the properties, 
which includes the mokasa lands and inam villages and lands, amongst 
these latter being the whole village of Pasarni, Samat Haveli, Prant Wai. 

It is to be observed that this document clearly includes the inam 
villages and lands with the mokasa as parts of one saranjam for the support 
of troops. 

When the power of the Peshwa was overthrown. Shekh Mira II was 
in possession of this saranjam. A portion of the conquered territory was 
placed under the Government of the [446] Raja of Satara (1), with whom 
a treaty was entered into on the 25th September, 1819, by which it was 
provided that the possessions of the jaghirdars within the Raja's territory 
were to be under the guarantee of the British Government, which engaged 
to secure the performance of the service duo to the Raja according to 
established custom. 

Separate agreements were entered into with several jaghirdars of 
whom Shekh Mira II was one. The agreement with Shekh Mira II, 
which was made on the 3rd July, 1820, thus commences (2) :—“These 
jaghirs, (fee., were formerly held by you as a personal and military jaghir; 
but having come into the possession of the British Government along with 
the rest of the country, they are now restored, in consideration of the 
antiquity and respectability of the family, to bo held as formerly in personal 
and military jaghirs.” 

The 7th article stipulates that “ without orders from Govornment no 
extra troops are to bo levied, and none assembled for the purpose of making 
war on any ono. In matters of family disputes concerning relationship 
and such like, no appeal to arras can bo permitted, but the case is to be 
represented to the Agent of the British Government, who will communi¬ 
cate with the Government of His Highness, and whatever decision is 
given must bo reckoned binding. " 

This agreement does not specify the jaghirs to which it relates. The 
5th article is as follows:— 

“ Whatever inam villages, watans, and other allowances have hither¬ 
to belonged to Shekh Mira Waikar within the territories of the British 
Government or of His Highness shall bo continued, and whatever items 


(1) Aitohison, Vol. VI, edition ot 1861, No. ‘i, Articles 1 and 7. 
Aitohison, Vol. VI, edition of 1864, p. 78. 
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perty. (Etheridge, p. 14.) ^ people in the light of private pro- 

i»6o Iy“th?”ES.h e-torf 

the several jaghirdars did nnf i Satara and with 

had been previousirenioved hv?h^^^ any greater fixity of tenure than 

and that their jaghirs were 

Government, although from reasons of no^fn 

authorities would not be disposed to add to fh English 

attending a conouest bv dicnooc • J'i^® <^*sturbance and confusion 

.LBrz,*L.'‘Lt.TyT,‘"i,2: “V 

™ £‘"“BL,“sLtbT“i 

«Pon pl„.d .LLra,Lbm.Brb?Sve^Lrt'’T'^^^^^ b 

ryo'jLLat"/ ‘b“ "T ‘b -btB.r.tLts 

r«8] b,e" iL'cL .Bd“ LL"”' ?h '»■ 

you. The amount rohiVh ia i ’ -V/ * ® sanad has been issued to 

continue to £ 2 to vm, A T'.u ahall thereLe 

take rem bacHn vourn^ss 

StTof ’ wirthTagr"erenfpl“sed\r?rut"^^^^^^^^ 

which had been alienated bv 
to do. ’ ° ^ as the Government pointed out. he had no right 

theDStfon'InLb‘'V®™®.°°Z"‘^‘“‘' Mahomed II acquired 

aa tKift of the E V ^® accepted that position 

aa cne gift of the British Government, which had decided to coptinue the 
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saranjam to him. In this document there is no reference to the descend¬ 
ants of Khan Mahomed, and the grant is made for service to be rendered 

- by him, and is in its terms personal. 

Privy questions to bo determined in this case is whether, on the 

CounciIj. death of Khan Mahomed, the Government had or had not the same power 

of deciding to whom it would grant this saranjam, which it had exercised 
on the death of the previous holder in favour of Khan Mahomed. In 
making that grant the Government was no doubt influenced by the fact 


62=17 

Ind. Jur. 
100 . 


17 B. 431 

(P.C.; = 

^ J Khan Mahomed was the son of the previous jaghirdar, and that it 
” was politically expedient to continue the possession of the saranjam in the 

same family, but there is nothing to show that the Government recognized 
any right of succession in the son ; the language of the grants in the cases 
both of Shekh Mira II and Shekn Khan Mahomed II points in the 
opposite direction. The practice of regranting jaghira to the sons of preced¬ 
ing jaghirdara naturally bad the effect of leading sons to expect to succeed 
their fathers, and when this practice was long continued in one family the 
original character of the bolding became obscured. This process has been 
commented on by many writers on the subject of India. In the Honour¬ 
able Mountstuart Elphinstone's History of India, it is said (5th ed.^ 
p. 82) : “ Notwithstanding all [449] these precautions, the usual conse¬ 
quences of such grants (jaghir) did not fail to appear. The lands had 
from the first had a tendency to become hereditary, and the control of 
the Government always grew weaker in proportion to the time that 
had elapsed from the first assignment. The original principle of the 
grant, however, was never lost sight of, and the necessity of observ¬ 
ing its conditions was never denied.” In the present instance there 
wan but the one re-grant to Khan Mahomed since the original grant 
to Shekh Mira, and in that re-grant the character of the holding as- 
saranjam (or jaghirj derived from the decision of the Goveroment in the 
applicant's favour was expressly stated. 

In 1834 an inquiry arose as to the tenure of certain jaghirs in 
Khandesh, and as to that of Shekh Mira. Mr. Warden, the Deputy 
Agent, writing to Mr. Saville Marriott on the 3rd January, 1834, says 
(Kec., p. 212),—“ Shekh Mira Waikar was a Satara feudatory chief, 
serving the Raja with a few horse, and holding a saranjam for his life in 
Khandesh. I have referred to his sauad or title-deed, and find that his 
estate was clearly a life grant, the customary provision for the continu¬ 
ance of it by inheritance to be found in the sanads of all hereditary 
saranjamdars being omitted, and the usual form of life grants adopted.” 

What document Mr. Warden refers to does nob appear; possibly ib 
was the sanad of 1785. 

In the course of the inquiry arising out of Mr. Warden’s report, 
Mr. Elphinstone, who had been engaged in the settlement of the Deccan 
in 1818-19, was referred to by the Court of Directors for his advice, and 
he, in the year 1838, recommended that all jaghirs " granted by the Mogul 
Emperor or the Rajas of Satara should be hereditary in the fullest 
sense of the word; ” and with regard to Shekh Mira he stated that his 
impression was “that Shekh Mira’s ancestor commanded a Mogul fort 
at the time of the first conquest by the Marathas, and surrendered on 
terms, one of which was the receipt of a hereditary jaghir. If this^ 
be so we can have no right to resume his lands unless we can annul 
the agreements of former Governments ; ” and he [480] added that a 
reference to his Secretary’s list of jaghirdars. prepared in 1818-19, would 
sobtiO the question. 
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Upon reference to this list (transmitted 25tb October, 1819), which 
IS heaaed, Mr. Elphinstone’s list of saranjams,” Shekh Mira’s name 
appears. He IS there stated to belong to the class of Sardars or great 
•chiefs. It IS stated that he made his submission oh the 28th March, 

f oi® > Peshwa at least a month before ; that he is an old jaghirdar 
of the Shahu Eaja, and under the heading “ Decision ” is written : “To 
have all his jagbirs except those in the Nizam’s country on account of his 
early submission and ancient family.” And under the heading “ For 
what period recommended ” is written “ Hereditary.” 

been seen, however, that this recommendation was not acted 

^on at the time, and that the grant, which was in fact made to Shekh 

Mira did not contain any language importing that the grant was of an 
hereditary ]aghir. 

In consei^ence of the advice of Mr. Elphinstone the Court of 
Directors, in a* Despatch of the 26th October, 1842, directed that alljaghirs 

M,. ® *^a,te anterior to 1751, be, as 

Mr. E.phinstone recommends, hereditary in the fullest sense of the word, 

knnwrf ^ Unknown, but which are 

‘‘’oueh saa'H. includes the three 

D^hWv Bahadur, and Eshwant Rao 

Habhary._ The first of these, already restored to the son of the last holder, 
DUO for lue only, mu8t be considered hereditary.” 

fhaf regard to this direction that it recognizes 

^^ Sbekh Mira have been restored to the son of the last 

Mira Hi, but 

*-V»« oi that the time for taking any action with reference to 

^ ordinary course of things until the 

death of Khan Mahomed. No fresh grant was made to Khan Mahomed. 

ana ms rights must depend upon that grant, which had in fact been made 

death of his father. It remained for the Government, 
w en e necessity should arise, to determine to [4513 whom it should 

whom it should recognize, a right of succession to the 
^aghirs then possessed by Khan Mahomed. 

Thia was the state of things down to 1857, when one Shaikh Sultan 

inamdar presented a petition to the Assistant Inam Commissioner at 

a ara complaining that, although ha and others shared in the inams held 

iJ Khan Mahomed, their names were purposely omitted by 

1 Mahomed)^ in a genealogical table, which he produced before 

tbe Mamlatdar of Wai in a certain inquiry affecting those shares, while a 

son of one Manik Dewtia was mentioned in it as his (Khan Mahomed's) 
son. 

This petition was forwarded to the Magistrate of Satara. who directed 
an inquiry into the charge thus made against Khan Mahomed of putting 
forward the child of another man as his own. 

^ This inquiry was conducted by the First Assistant Magistrate, 

■fjieutenant Sandford (afterwards Sir Herbert Sandford), whom the Gover- 

nor m Council describes as a Magistrate of great experience and intimate 
* ^ psople and politics of Satara. With him was associated, 

Gopalrao Hurry, of whom the Governor says chat he was 
an ofiioer held in high estimation, who was afterwards raised to several 

important judicial posts. 

_ This inquiry appears to have been a preliminary investigation with a 
*view to considering the expediency of instituting criminal proceedings 
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against; Khan Mahomed and those supposed to have assisted him in 
putting forward a supposititious child as bis own. 

The inquiry was conducted in a judicial manner, the witnesses were 
examined on oath,' and Khan Mahomed was offered the opportunity of 
cross-examining the witnesses who deposed against him, and be produced 
many witnesses in his defence. 

In the result Lieutenant Sandford and Gopalrao Hurry concurred in 
reporting that the charge had been established, and that the child put 
forward by Khan Mahomed as his son, namely, the present plaintiff, was 
■ not his child, but the child of Manik. 

[452] The report of Lieutenant Sandford and the evidence taken by 
him were transmitted by the Magistrate of Satara to Mr. Ellis , described 
as the Acting Kevenue Commissioner for Alienations, and were by him 
forwarded to the Government at Bombay. Mr. Ellis concuried in the 
view of Lieutenant Sandford, and he deprecated putting Khan Mahomed 
and the others concerned on their trial, and for reasons which he gave ha 
did not recommend the confiscation of bis saranjam, but suggested 
that the name of Khan Mahomed be struck off the list of Sardars, 
and that he be deprived of ail the honorary privileges enjoyed by 
persons of his rank, the only exception in his favour being the retention 
of the arrangement then in force, whereby a portion of his saranjam was 
assigned to his creditors and the balance allowed to him for subsistence* 
In a subsequent letter of i\Ir. Ellis to the Secretary to Government, 
dated the 16th April, 1858. he suggested that the Government should 
declare that even if Khan Mahomed ** should leave a legitimate son, the 
saranjam will not be continued to him.” This recommendation was 
ultimately, on the 5th April, 1860, adopted by the Government and 
communicated in a letter of that date to the Revenue Commissioner for 
Alienations, Captain T. A. Ccwpor. This resolution was communicated 
to Khan Mahomed, who thereupon, on the 22nd October, 1860, petitioned 
the Governor in Council to review the proceeding. 

The petition was referred to Mr. Inverarity, the Collector at Satara, 
who on the 2l9t March, 1861, reported that ho was not of opinion that 
Khan Mahomed had succeeded in shaking the validity of the evidence 
which had been brought forward, and that he did not recommend that 
a fresh inquiry be granted. And on the 8th April, 1861. Mr. Forbes, 
the Acting Secretary to the Government, informed Mr. Inverarity that, 
on a review of all the circumstances of this case, His Escellonoy the 
Governor in Council was of opinion that no reasons had been advanced 
by Khan Mahomed which would justify the grant of a fresh inquiry, and 
that the decision which he appealed against must, therefore, be regarded as 

final. Communication to this effect was directed to be made to Khan 
Mahomed. 

[453] In 1863 Khan Mahomed again appealed to the Governor in 
Council, and his noemorial was referred to the Duke of Argyll, Secretary 
of State for India in Council, who, on the 26th October, 1871, declined 
to re-open the case. 

Kban Maliomed died on the 31st December, 1872. It then became 
necessary to determine to whom his saranjam should bo granted. Amongst 
the candidates was Shekh Ajmodin, the present respondent, a descend¬ 
ant of Shokh Abdul Khan, the half-brother of Shekh Mahomed 11. 
This led to a Resolution by the Government, dated the 23rd October, 
1873, that the Agent for Sardars should bo requested to investigate- 
judicially, and after duo notice to all parties concerned whether Shekh* 
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Aimodin IS uuder Mahomedan law the legitimate successor to the head¬ 
ship of the family, either by adoption or descent.” 

foi’ Satara, in pursuance of the Eesolution 
of the 2ord October. 1873, proceeded to investigate judicially the ques- 
lons referred to him after due notice to all parties concerned. Amongst the 

parties who appeared before him was Sultan Khan Sani, claiming to bo 
the son of Khan Mahomed. 

On the 28th November, 1873, Baron Larpent made his report. The 
important passages are as follows ” The fourth issueremains for decision, 
wa.. Is A]modin under Mahomedan law, the legitimate successor to the 
headship of the family of Shaik Khan Mahomed ? I think that there 
can be no doubt he is not. As I have already said, Shaik Khan Mahomed 
left a daughter, and she has sons, and these sons are nearer the head 
of the family than the son of a daughter of Shaik Abdul Kadar. The 
decision as to who should be recognized by Government as head of this 
family does not, in my opinion, rest on a consideration of who may be 
the next of kin to Shaik Khan Mahomed under Mahomedan law. Govern- 

decided in their letter No. 1497, of 5th April, 
1860, that Shaik Khan Mahomed’s branch should forfeit all right to 

Mahnmer!° m ^ 6 is as follows ‘ Shaik Khan 

S? ^ another son of his own loins, but the 

Eight Honouiable the Governor in Council concurs with [454] Mr Ellis 

iLTso^wi^ Waikar should be told that, even if he have a son, 

imnn^P^ ^ ^ Succeed. The forfeiture was 

posed on account of the fraud practised by Shaik Khan Mahomed. His 

name also was struck off the list of Sardars. and although subsequently the 

le-entered, for certain reasons the order of forfeiture was not 

h'r *0 “®> tlierefore, that any property, the succession 

to which Government has power to regulate, should go to Shaik Abdul 

Kadar s heir Ajmodin, both on the grounds of the former decision, and 
brothel wrongs which Khan Mahomed inflicted on his 

On the 27th March, 1874, the Government conflrmed Baron Larpent’s 
report m the following terms i — 

Resolutiion.—The proceedings of the Agent for Sardars are approved, 
and tor the reasons given by Baron Larpent, Shaik Ajmodin should be 
recognized as the head of the family, to whom the saranjam should be con- 
tinued. To avoid disputes the allowances for maintenance of the widows 
of the deceased Shaik Khan Mahomed and Shaik Abdul Kadar, and of 

^ “lainfcQDauce on the estate, should be 

fu A ^ order of Government after receiving the recommendation of 
the Agent. 

^e allowances now paid to Shaik Eakmodeen and to Eabimanbee, 

under Government letter No. 1293, of 28th March. 1861, should be 
continued. 

' the 18bh June, 1874, Lord Salisbury, as Secretary of State 

in Louncil, expressed the Government’s approval of the above Eesolution 
in these terms : — 

‘In reply to the letter of your Excellency’s Government in this 
epartment No. 17, of the 4th May, 1874, in which you report the death 
o han Mahomed Waikar, and the nomination by you of his kinsman 

^ lineal descendant; of the first ^British grantee, as the head of 
8 family, to whom the saranjam should be continued, I have to inform 
you that I see no objection to this arrangement. Shaik Khan Mahomed’s 
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1892 fraud in endeavouring to obtain the succession of a supposititious child 

[455] having been punished by the exclusion of his own progeny from 
Privy succession, Her Majesty’s Government can only express their hope 

now installed may prove itself worthy of 

Council, your selection.” 

17 B. 431 , pursuance of these Resolutions the whole of the jaghir and inam 

(P.C.)= incomes were made over to Shekh Ajmodin, and the agent and the 
20 I.A. 50= administrators of the estate which had been taken into the hands of the 
G Bar. P.C.J, Crovernment. called on all persons to acknowledge him as owner. On 
52=17 October, 1876, Colonel Etheridge, the Alienation Settlement 

Ind. Jar. Officer, reported as follows :— 

iOO* He (Colonel Etheridge) is of opinion that as Government have 

sanctioned the adoption, the whole estate intact, saraojam and inam. as 
restored after the war, under the treaty of 3rd July, 1820, is continuable 
as a guaranteed estate to the adopted son (Ajmodin) as the head of the 
family, and should be entered in the accounts accordingly, the same as all 
other treaty estate of mixed saranjam and inam.” 

On the 6th November, 1876, Colonel Etheridge’s report was confirmed 
by the Government in the following Resolution :— 

The suggestions of the Alienation Settlement OfiBcer are approved, 
and should be carried out.” 

Thus it appears that the Government, on the death of Khan Mahomed, 
resumed the saranjam held by him, and re-granted it to Ajmodin, on the 
ground that the Government has the right to resume jaghirs. It is not 
to be supposed that this right would be exercised capriciously; but, 
assuming it to exist, it would not be competent for any Court to review 
this decision of the Government on the ground that the reasons upon 
which it proceeded were erroneous. This Board, therefore, does not feel 
called upon to express any opinion upon the question whether the spurious 
birth of Sultan Sani has been established. Their Lordships, however, 
see no reason to doubt that the inquiry by Lieutenant Sandford was 
conducted in a judicial manner, and that full opportunity was given to 
the accused to cross-examine the witnesses called against him, and 
to call witnesses in his favour. [456] The good faith of Lieutenant 
Sandford and his co-adjutor, Gopahao Hurry, has not been called in 
question, and the various persons whose duty it has been to consider 
the findings of those officials have arrived at the conclusion that there 
was no ground to set aside those findings. Their Lordships are of opinion 
that the question to whom a saranjam oi’ jaghir shall be granted upon 
the death of its holder, is one which belongs exclusively to the Government. 

to be determined upon political considerations, and that it is nob within 

the competency of any legal tribunal to review the decision which the 
Government may pronounce. This principle is clearly expressed, not for 
the first time, in Bombay Act VII of 1863. s. 2, cl. 3, and is recognized 
in cases where the question has been raised, 

Tbus far as to the saranjams claimed by the appellant. 

It has been contended that a dififerent question arises with regard to 
the inams. Their Lordships, however, are of opinion that no distinction can 
be drawn between the inam and the other property in question. As has 
been pointed out, the sanad of 1785 included the inam villages and lands 
with the raokasa as parts of one saranjam for the support of troops. The 
effect of the treaty of the 3rd July. 1820, was to continuo to Shekh 
Mira the whole of the property, including the inam. as a personal and 
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Government on political oonsidera- 

tlkl h^fh political. This was the view 

Alifn Government m 1876, when it adopted the report of the 
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(luac cne wtiole estafce intact;, saranjam 

la n/. f uf ^ar under the treaty of 3rd July, 1820 COUNCIL. 

IS continuable as a guaranteed estate to the adopted son " rAjmodin) " as - 

the head of the family.” as ,7 b. 431 

r’A,, ‘'^o'^o^ore concur in the oninion expressed by the 

Governor ,n Council that a mixed estate of saranjam and inar was 20J-A-3'> = 

granted by the treaty of July, 1820, to be held on the same political® 

~ir ^ B Governlnt mighl = " 

STiaw *'= -y 

variout^rEo^“nn^‘K ''' '® "“necessary to consider the 

this appeal ^ discussed on the argument of 

of thrSe^ro^in the decision 

of the appeal affirmed. The appellant must pay the costs 

Appeal dismissed. 

Solicitors for the appellant :—Messrs. Blount. Lynch and Petre 

SurlT “ -S™” rAto. Aa" and 


17 B. 457 = Chitty’8 S.G.G.R. 367. 

OEIGINAL CIVIL. 

Before Sir Charles Sargent. Kt. . Chief Ju stice, and Mr. Justice Bayley. 

DADA BhOY DaJIBHOT BaRIA (Plaintiff) V, Pestonji Merwanji 

Bardcha {Defendant).'*- [27th January, 1893.] 

“ good consideration—Agree¬ 
ment to Und money on morIgage-Delay in completion of agreement—Subsen^uent 

agreen^n^o paj/ rn^rest from a certain date-Consideration for such ag^eemlnt— 

Right to rescind—Time of essence of contract—Suit by lender against borrower. ^ 

a agreed to lend the defendant Rs. 30,000 on 

titTe »ns®?v. the agreement the mortgagor (defendant) waa to clear the 
dat^ Th ® T ' completion of the agreement waa eight days from its 

“°f‘gag8 was not completed within the stipulated time, in con¬ 
sequence of the non-produotion of the title-deeds by prior mortgagees who were 
to be paid off out of the money to be advanced by the plaintiff. On the 9th 

fhTtX solicitors wrote to the defLdant reminding him 

that the time for completion had expired, and stating that the plaintiff would 

the d'? '’® ''‘’® 'vt’ioh he had with him lying idle on 

t^nderld"fh“w®®en°ono September, 1891, the plaintiff formally 

ready defendant, but as no mortgage-deed was then 

rardyf ndl m a® then paid. The plaintiff was always 

ready and willing to advance the money but in consequence of the defendant’s 

delay he insisted on interest being paid from the 24th September, 1891. The 

title-deeds were ultimately produced at the end of November or the beginning of 

December, and on 7th December, 1891, the draft mortgage waa sent to the 

defendant for approval. It contained a clause stipulating for payment of 

interest from 24th September, 1891. On the 9th [498] December, 1891, the 

^intiH had an interview with the defendant. The two points then diaouased 

Small Cause Court Suit No. 269—17662 of 1892. 


297 


B IX—38 


17 Bom. 459 


INDIAN DECISIONS, NEW SERIES 


[YoK 


were (1) what fcime after due date should be allowed to the defendant (mortgagor) 
for payment of interest; (2) whether interest on the principal sum should rua 
from the 24th September, 1891. On the first point the plaintiff gave way, 
allowing defendant fifteen days instead of eight as originally provided. As to 
the second point, ho declined to advance the money unless interest was paid 
from the 24tb September, 1891. The defendant ultimately agreed to this. 
The mortgage-deed was duly engrossed, with a stipulation for payment of interest 
from the 24th Septemter 1891, and the 26th January, 1892, was fixed as the 
day for execution. On that day, however, one of the defendant's daughters 
who had to execute the deed was absent, and the plaintiff refused to advance 
the money until her signature was obtained. Subsequently the defendant 
refused to sign the deed on the ground that it contained the clause for payment 
of interest frcin 21th September, 1891. He contended that he was not liable to pay 
interest from that date. The plaintifl brought this suit, claiming Rs. 1,965-12-0 
as damages for the defendant’s breach cf agreement. The lower Court held that 
although the original agreementof 31st August. 1891. mentioned no date from 
which interest should run, the defendant on the 9th December, 1891, had agreed 
to pay it from 24th September, 1891, and had made no objection on the point 
until February. 1892. The defendant contended that, if such an agreement was 
made on the 9th December, 1891, it was without consideration, but the Court held 
that the plaintiff was at that date at liberty to rescind the agreement altogether, 
and that he had consented not to rescind in consideration of being paid interest 
from Ihe 24th December. 1891. The lower Court accordingly passed a decree for 
the plaintiff. 

Semble that time was not of the essence of the contract, but 

Beld, that in any case, under the circumstances, there was consideration for 
the agreement made by the defendant to pay interest from the 24th September. 
The plaintiff clea rly regarded himself as entitled to rescind, and at the defendant’s 
request agreed to forbear lo do so if the defendant would consent to pay interest 
from the 24tb September, 1891. The claim of the right to rescind was undoubtedly 
a real one and made in good faith, and the forbearance to enforce it might well be 
an inducement to the defendant to agree to the plaintiff’s terms, and the princi¬ 
ple laid down in A/z/es v, Nejv Zealand Alford Estate Co. (1) applied. 

[R., 6 Ind. Cas, 651 (652) = 47 P.W.R. 1910; 20 Ind. Cas. 429 ] 

Case stated for the opinion of the High Court under s. 69 of the 
Presidency Small Cause Courts Act (XV of 1882) by C. W. Chitty. 
Chief Judge. 

1. This was a suit filed by the plaintiff to recover a sum of 

Ks. 1,865-12-0 as damages alleged to have been suffered bv him in 

consequence of the defendant’s broach of agreement to borrow from the 

plaintiff a sum of Rs. 30,000 on the security of three properties belonging 
to the defendant. 

[4593 2. The original agreement for mortgage, as to which there 

IS no dispute, bears date the 31st August. 1891, and provides for a 

loan of the sum of Rs. 30,000 with interest at the rate oi 9 annas per 

cent, per mensem. The mortgagor was to clear the title, and the time 

fixed for the completion of the agreement was eight days from its 
date. 

3. The facts of the case, as found by me, were as follows :—- 

The mortgage was not completed within the time stipulated, in con¬ 

sequence of the non-production of the title-deeds by prior mortgagees^ 
who were to he paid off out of the moneys advanced by the plaintiff. The 
same solicitors, Messrs, Little, Smith, Frere, and Nicholson, were acting 
for both parties and continued so to act up to the end of January, 1892, 

4. On the 9th September, 1891, the solicitors sent a letter to the 
defendant reminding him that the time for completion bad expired, and 
saying that the plaintiff would require interest to bo paid on the money 


1893 

JAN. 27. 

Original 

Civil. 
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S. C. C. R. 
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(1) 32 Oh. D. 266. 
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which he had with him lying idle on the defendant's account. It was, 

a“i3 the sum of 

Hs dO.OOO was accordingly offered to the defendant on the 24th September 
ibai, but as no deed was then ready for execution, it was not naid. The 
Idea of tender ^as no doubt erroneous, but it was from the date of the 
tender, 24th September,^ 1891, that the plaintiff claimed that Interest 

question of tender as immaterial, I consi¬ 
dered that It was nevertheless open to the plaintiff to decline to carry out 

the agreement, the time for completion of which had gone by, unless the 
defendant agresd to pay interest on the money from that date, and this 
-was in ettecd the position taken up by the plaintiff. 

A /’k was further delay owing to the non-production of the title- 

deeds by the defendant, on whom it lay to clear the title. There was no 
imputation of laches on the part of the plaintiff, who was always ready 
ana willing to advance the money, but, in consequence of the defendant’s 
delay, insisted on interest being paid thereon from the 24th September, 

6 . The deeds were ultimately procured at the end of November 1891 

Lftmm'tefp D®°®“ber, and on the 7th [460] December, 1891, the 
a b mortgage was sent to the defendant for his apnroval. This draft 

contained » stipulation for the payment of interest from the 24th 

Swa^iTesto®^-Vf defendant bv his son 

neJIn Tunderstood English well) and certain 

of qanf ^ k ^ Cowasji: mter alia the words “ 24th day 

word^wE^r’ -r^k® tnrough with a pencil line and other 

woids wiitton in pencil above them. 

r.io; J-ff pecember, 1891, the defendent and Cowasji brought 

p ambiff to Messrs. _LitbIe, Smith, Frere and Nicholson’s office, where the 

ZS Th" f presence of Byramji Darasha, the Managing 

rqaf^cu two mam points in dispute were (1) as to what time after due 
date should be allowed to the mortgagor for payment of interest, and (2> 

fom principal sum should run from 24th September. 

l«yi. On the first point the plaintiff gave way. allowing the defendant 
ntteen days instead of eight as originally provided. With regard to the 
second point, they declined to accede to the defendant's request, or to 
advance the money on any other terms, and the defendant ultimately 
agreed^ to pay interest from the 24th September, 1891. The pencil 
alterations m the draft were then written in red ink by Cowasji. except 
with regard to the words ' 24th day of September, 1891.” where the pencil 
line and words written above were rubbed out by him. Cowasji then 

Q 1 “approved as within altered for self and others. 

y-12-yi and this was signed by the defendant. 

further delay on the part of the defendant in 
getting the necessary power of attorney from one of his prior mortgagees 
Who was absent from Bombay, but ultimately the 26th January. 1892, 
was fixed as the day for execution. The mortgage-deed was engrossed 
1 QQ-f stipulation for payment of interest from 24th September. 

1. On the 26th January, 1892, the defendant, his wife, sons and 
daughters (except Perozbai) attended at the office of Messrs. Little, 
m^h, Frere and Nicholson to execute the deed, which they were prepared 
to do. 4s. however, Perozbai was absent, the plaintiff, acting on the 

Nicholson, declined to advance the money until her 
L^ol] signature was obtained, and another day was to be fixed for 
execution. No mention was at that time made of the date from which 
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1893 interest was to run, nor did the defendant or his sons raise any objection 
Jan. 27. to the form of deed as engi'ossed. 

9. In the beginning of February the defendant consulted other 
Original solicitors, but it was not until the 13th February, 1892, when they had 
Civil written for and obtained a copy of the asreement, that the present conten- 
g 437 _ raided that the defendant was not liable to pay interest from 

Ch'tt ' 24th September, 1891. It is true that the agreement of the Slat 

S C* R 1991, made no mention of the date from which interest should 

* 367 ' ^ considered that that did nob prevent the parties from sub¬ 

sequently making a verbal agreement which should be binding on the 
defendant. I found, therefore, that in this case the defendant did, on 
the 9fch December, 1891. agree to pay interest on the principal sum from 
the 24th September, 1891, and that he made no objection to such agree- 
menc until the 13th February, 1892. It was argued that such agreement 
if so made was without consideration, bub I held that the fact of 
the plaintiff being at liberty bo rescind the agreement and consenting not 
to do so on payment of the interest, was sufficient consideration for such 
verbal agreement. 


10. It was further argued for the defendant that no suit for damages 
would lie in cases of this kind, and the case Bain v. Fothergilt (1) and 
similar cases were cited. I held, however, that the law on such matters in 
this country was as laid down in ss. 73 and 74 of the Indian Contract Act, 
JX of 1872. and for the proposition that such cases fall within the purview 
of those sections I was bound by the decision of Farran, J., in the very 
similar case of Datiihhai Ebrahim v. Abuhakcr Moledina (2). 

11. In this case I considered that damages should be awai'ded on the 
footing of the loss of interest sustained by the plaintiff from the 24uh 
September, 1891, until such date as he could be reasonably exneoted to 
bo able to invest his money on a similar security. Farran, J., allowed four 
months from the date on which the defendant ultimately repudiated the 
contract, and I accordingly allowed a similar period, namely four months, 
from [462] the 19th February, 1892. The plaintiff’s money cr the major 
portion of it was on current account with the Hongkong and Shanghai 
Banking Corporation, where interest at the rate of 2 per cent, per annum was 
allowed up to the 31st December, 1891, and 1 per cent, after that date. 
1 accordingly deducted this from the contract rate of 6J per cent, and 
awarded to the plaintiff Rs. 1.197-11-2, being interest on Rs. 30,000 at i'i 
per cent, per annum from 24th September. 1891. to 31st December, 1891, 
and at ner cent, per annum from 1st January, 1892, to 19bh June, 
1892. I also awarded the plaintiff his costs of the abortive loan, the 
amount of which it was agreed should be the amount of the hill of costs 
when taxed, including the costs of taxation it allowed. I also certified 
the plaintiff’s professional costs at Rs. 180, 


12. The defendant’s counsel requested me to state a ease for the 
opinion of their Lordships on the following questions:— 

(i) Whether the defendant was bound to execute the engrossment of 
the mortgage-deed in the form presented to him on the 2Gth January, 1892? 

(ii) If yes, whether ho is liable to the plaintiff in any and what 
damages ? 

And I accordingly made my judgment contingent on such opinion. 

13. The defendant has deposited Rs. 1,800 in Court as security for 
the plaintiff s claim together with Rs. 50 to meet the costs of reference. 


(1)7 H.L.O. 158, 


(3) 12 B. 242. 
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Anderson, for the defendantThe defendant has not committed 
a breach of the agreement of Slst August. 1891. and is, therefore, 
not liable to the plaintiff. Under that agreement he was not bound to 
pay interest from the 24th September, 1892, and be was, therefore, 
justified in refusing on the 26Dh January, 1892, to execute a mortgage- 
deed, which provided that he should do so. It is said that there was 
a new agreement on the 9th December, 1891. by which he agreed to pay 
the interest. We deny there was such an agreement. But, in any case, the 
plaintiff gave no consideration for it, and it was. therefore, invalid. It is 
suggested that the plaintiff was entitled to rescind the first agreement 
[463j and that he agreed not to do so if the defendant would pay interest. 
That is the alleged consideration for the new agreement. But the plainniff 
was not entitled to rescind, for time was not and had never been made 
of the essence of the contract. So there was no new agreement, and 
the first agreement was still in force in January. 1892, and the defendant 
was not, therefore, bound to execute the mortgage-deed which was 
prepared, and the plaintiff is not entitled to compensation. Section 55 of 
the Contract Act (IX of 1872) does not apply to contracts of sale or 
mortgage of land. Moreover, defendant’s promise to execute a mortgage 
in eight days was dependent on the plaintiff's promise to have the deed 
ready within that time. He cited Pollock on Contract (3rd Ed.), p. 478 ; 
Sain V. Fotkergill (l); Rowe v. The London School Soard (2) ; Dart’s 
Vendors and Purchasers (6th Ed.), pp. 483, 1083. 

Lang and Bivett-Garnac, for the plaintiffThe Court is bound by 
the finding of the Chief Judge that there was a new agreement for good 
consideration on the 9th December, 1891. The mortgage-deed to be 
executed was necessarily prepared in accordance with that new agreement, 
and the defendant was bound to execute it. 

[Sargenx, C. J, :—Do you say time was of the essence of the 
contract ?] 

We say it was, but we say the agreement of the 9th December, 1891, 
was good whether or not. Even supposing the plaintiff had no legal right 
to rescind the original agreement, yet if he hona fide balieved he had, and 
threatened to do so, unless he were allowed the additional interest, and if 
under those circumstances the defendant agreed to the new terms, the 
agreement then made is binding—v. New Zealand Alford Estate 
Co. (3) : Callisher v. Bishoffscheim (4). 

JUDGMENT. 

Sargent, C. J.—The answer to the first question, whether the 
defendant was bound to execute the mortgage tendered to him by the 
plaintiff, on the 26th January, 1892, must depend upon whether the agree¬ 
ment bythe defendant on the 9th December, [464] 1891, that the mortgage 
to be executed should contain a clause that interest should run from the 
24th September, 1891. was binding on him. The Chief Judge of the 
Small Cause Court has found that the plaintiff on that day declined to 
accede to the defendant’s request to advance the money unless the defend¬ 
ant consented to the above clause being inserted in the document, but 
it is said that there was no consideration for the agreement, and, there¬ 
fore, that the defendant, if he thought proper, could change his mind and 
decline to execute a mortgage, except in the form prescribed by the 

(1) 7 H. L. G. 158. (2) 57 L.T. 182. 

(3) 32 Gh. D. 266. (4) L. R. 5 Q.B. 449. 
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confcracfc, which provided that interest should run from the execution of 
the mortgage. 

If: appears from Mr. Ghitty’s judgment that he considered that the 
eight days mentioned in the contract was of the essence of the contract, 
and if this were so, it cannot be doubted that the plaintiff’s forbearance 
to treat the contract as at an end on the 9th December, if the defendant 
agreed to the insertion of the clause, would be a good consideration for 
such agreement. But it was argued that time was not of the essence of 
this contract. We may remark that the case in I. L. R., 13 Bom., 242. 
which was referred to in argument by the plaintiff, has no bearing on 
that point. In that case subsequently to the execution of the contract, 
the parties definitely agreed that the contract should be finally settled on 
the 1st March, 1887, and the only question for decision was as to the 
compensation the plaintiff was entitled to by the defendant’s default in 
performing his part of the contract on that day. If it were necessary to 
decide the question, we can scarcely doubt that in such a contract it must be 
presumed that it was not the intention of the parties that the eight days, 
mentioned in it, should be of the essence of the contract. However, we think 
that under the circumstances of this case, it is not material to decide the 
question, as the case of Miles v. New Zealand Alford Estate Co. (1) shows 
that there was good consideration for the agreement, although the plaintiff 
may not have had the strict right he claimed to have on the 9th December 
of treating the contract at an end. The Judges in that case, although differ¬ 
ing as to the application of the rale under the circumstances of the case, 
were [405] all agreed that the forbearance to enforce a i-eal bona fide claim 
is a good consideration for an agreement, although notone which the Court 
would have given effect to. Hero, although the judgment of Fry, J., in 
Green v, Sevin (2) shows that, strictly speaking, the plaintiff’s right on the 
9th December was not to rescind the contract, but to give the defendant 
notice that he would rescind if the defendant did not complete within a 
reasonable time (which in the present case would have been a very short 
period, as the matter has been going on ever since 31st August), still the 
plaintiff clearly regarded himself as entitled to put an end to the contract, 
and agreed at the defendant’s request to forbear to do so if the defendant 
would consent to pay interest from the 24th September, 1891. The claim, 
of the right to rescind at once was undoubtedly a real one and made in 
good faith, and the forbearance to enforce it might well be an inducement 
to the defendant to agree to the plaintiff’s terras. We think that under 
these circumstances the principle laid down in Miles v. Ncxo Zealand Alford 
Estate Go, (1) applies, and that there was, therefore, good consideration 
for the agreement of the 9th December, 1891. 


The first question must be answered in the affirmative. As to the 
second question it cannot be doubted that the plaintiff became entitled to 
compensation when the defendant finally refused to execute the mortgage 
wich the added clause to which he had agreed, and no argument was 
addressed to us to show that the compensation was improperly assessed 
by the Small Cause Court either in manner or account. 


The plaintiff to have his costs of tbe reference, to be taxed by the 
Taxing Master as on the original side of the High Court. 

Attorneys for the plaintiff: ^[03srs. Little, Smith, Nicliohon and 
Bowen. 

_Atorneys foi-the d^n^antj Messrs. Ardcsir, Hormasji and Dinsha, 

(1) 32 Ch. D, 266. (2) 13 Oh. D. 589. 
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[466] ORIGINAL CIVIL. 

Before Sir Charles Sargent Et., Chief Justice, and 

Mr. Justice Bayley. 


Foolibai {Original Defendant), Appellant v. Rampraxab 
SAMRATRAI AND ANOTHER {Original Plaintifs). Respondents - 

[lOfch March, 1893.j 

Brac^ce—Adding a defendant in a suit where leave to sue wnder cl. 12 of the Letters 
latent iS^b^ioas ^cessary - Alternative liabilUy-Order to add new defendant^ 

Appeal against such order by original defendant. 

The plaintiff filed this suit against the defendant Foolibai. alleging that she 
had a firm and carried on business at Sihore in the territory of Bhopal. Before 
thesuit was filed, leave was duly obtained under cl. 12 of the Letters Patent 
I 860 . In her written statement Foolibai denied that she was the owner of the 
bmore hrrn, or that she was responsible for any of its dealings with the plaintiffs. 
She alleged that the Sihore firm had belonged to her son Poonamchand, who died 
m Samuaf :^13. leaving a daughter named Goolibai, a minor, who was still living. 
Ihe plaintiff then obtained a summons calling on the defendant Foolibai to show 
cause why the plaint and proceedings should not be amended by adding the name 
of Goohbai as a party-defendant. The summons was made absolute, and an 

made to add Goohbai as a defendant. The defendant Foolibai 
ppealed, contending that the effect of adding a defendant would be to institute 

without obtaining the necessary leave under the 
Letters Patent. She relied on Rampurtah v. Premsukh Chandamal ( 1 ). 

appeal, that the defendant Foolibai could not appeal 
oMect making Goohbai a party, It might be that Goolibai might 

o£ion ThP rfT r but she only could takeafhe 

oBjectioD. The defendant Foolibai could not take it for her. The case of 

Eampurtab v. Premsukh Chandamal ( 1 ) did not apply. In that case the 

proposed amendment altered the cause of action. Here "it was left unaffected. 

un the cause of action as set forth in the plaint, leave had been given under 

tbe Letters Patent to sue the defendant Foolibai, and so far as she was 

oonoerned there was no objection to the form of the suit. If her allegation was 

th” t ■ Foohbai was liable. That question would be decided at 


■A, r, Judge in Chambers, dated L3th 

•tiugusd, 1892, directing that one Goolibai should be made a party defend- 
3 inc to the suit. 

® suit was filed on the 12th February, 1892, against the appellant 
vaetendant) Foohbai. alone. The plaint alleged that she had a firm at 
oinore in the territory of Bhopal, where she formerly carried on business 
unaerthe name of Chotamal Ballaram; that the plaintififs had large 
dealings with the said [467] firm; and that in respect of such dealings a 
sum of Ks. 53,833 was due by the defendant to the plaintiffs. The plaint- 
ins prayed for judgment for that sum, or, if necessary, for an account, &o. 

Before filing the suit leave was duly obtained under el. 12 of the 
Bombay Letters Patent, 1865. 

On the 15th June, 1892, the defendant Foolibai filed her written 
statement. She denied that she was the owner of the Sihore firm, or that 
fh responsible for any of its dealings with the plaintiffs. She alleged 
ft the Sihore firm had belonged to her son, Poonamchand, who died in 


• Suit No. 76 of 1892, 
a) 15 B. 93. 
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Samvat 1943, leaving a daughter Goolibai, a minor, and that Goolibai was 
still alive. 

On receipt of the written statement the plaintiffs* attorney asked the 
defendant to consent to have Goolibai added as a defendant. On her 
refusal the plaintiffs on the 25th June, 1892, took out a Judge’s summons 
calling on her to show cause why the plaintiffs should not have liberty to- 
amend the plaint by adding the name of Goolibai, a minor, as a party-defend¬ 
ant and by making such other amendments as might be necessary to be 
made in the plaint. On the 13th August, 1892, the summons was made 
absolute, and an order was made to add Goolibai as a defendant and to 
amend the plaint and proceedings as might be necessary. From this 
order the present appeal was brought by the defendant Foolibai. 

Vicaji, for the appellant (defendant) :—The suit has been filed against 
us, and for this suit leave has no doubt been obtained. But now the 
plaintiffs seek bo add a new defendant, the effect of which would be to 
institute a new suit against this new defendant without obtaining leave 
under the Letters Patent. They cannot do this, and they cannot obtain 
leave now. It is when the suit is filed that leave must be obtained. It 
cannot be obtained afterwards —Rampurtab v. Premsukh ChaTidamal (1)^ 

Macpherson, for respondents was not called upon. 


JUDGMENT. 

Sargent, G. J.—We do not think that the decision in Rampurtab 
V. Premsukh Ghandamal (1) applies to the present case. In that case 
the amendment which it was proposed to make in the [463] plaint altered 
the cause of action, and the Court held that under cl. 12 of the Letters 
Patent, 1865, the amendment could nob be made after the suit had been 
instituted. Here, however, the cause of action is left unaffected. On 
the cause of action set forth in the plaint leave has been given under 
cl. 12 bo sue Foolibai; and so far as she is concerned there is no objection 
to the form of the suit, and it will go on to a bearing. In her written state¬ 
ment she, however, says that she is not the proper defendant, that the firm 
with which the plaintiff's had dealing was not hers, bub her son’s, and that 
her son is dead and has left a daughter Goolibai, who is still alive. If that 
be true it is clear that Goolibai is the person liable. Whether ibis true or 
false, will be a question for determination at the trial of the case. The 
plaintiffs naturally wish to have Goolibai added as a defendant, so as, if 
possible, to obtain judgment in this suit against one or the other. It may 
be that Goolibai can apply to have her name taken off the record on the 
ground that the suit has been instituted against her without the necessary 
leave, or she may possibly take this objection at the hearing. We need not 
give any opinion on that ouestion. Such an objection, however, can only 
be taken by her. Foolibai cannot bake it for her. Mr. Justice Farran haa 
ordered that Goolibai should be made a party, and Foolibai appeals 
against that order. We do not think she is the person to appeal, and wo 
dismiss the appeal with costs. 

Attorney for the appellant:—Mr. D. S. Garud. 

Attorneys for the respondents :—Messrs. Payne, Gilbert aud Sayani^ 


(1) 15 B. 93. 
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17 B. 469. 

[469] APPELLATE CIVIL. 

Before Mr. Justice Barjley, Chief Justice {Acting), and Mr. Justice Candy. 

Malichand Dharamchand {Original Defendant), Appellant v. 
Dalsukhkam Hargovindas, Liquidator of the Gujerat 
O io Mill Company, Limited {Original Plaintiff), 

Respondent.'^" [llth July, 1892.] 

of shares-Gommancevient of 

sharehoUet s liability—Indian Companies Act{VIof s . Ii5. 

The liquidator of the Gujerat Company iu September, 1889, sued the defendant 

as a rsRistered shareholder of the company to recover a sum of Rs. ‘i 483 due 

from him in respect of his shares. The plaint set forth the particulars of demand, 

amount of deposit payable before allotment 

T 1 mnn ^ of Rs. 250 payable on allotment on 15th 

1 r 1 T .If 10th September, 1889, and the defendant 

contended that the above two items of claim were barred by limitation The 

°°t"’t’'5tandtng tbe statement in the plaint, found, as a fact, that 
the allotment of tha shares was really made in November, 1886. 

Held, therefore, assuming three years to be the period of limitation, that the 
claim was not barred. The debt due from the defendant did not become recover- 
able until he was registered as a shareholder. 


1892 
July ii. 


Appel¬ 

late 

Civil. 

17 B. 469. 


T a from the decision of Gilmour McCorkel], District 

Judge of Ahmedabad. 

The plaintiff, as liquidator of the Gujerat Oil Mili Company Limited 
sued to recover Es 2,483-12-0 U.e. Es. 2.000 principal and Es. 483-12-6 
interestj, from the defendant due as a registered shareholder of the com- 
pany m respect of ten shares allotted to him. 

The particulars of the claim as given in the plaint were as follows:_ 


Deposit payable before allotment 
Payable on allo^’menc, 15th July, 1886 
First call, 15th November, 1886 
Second call, 20th January, 1887 
Tdird call, 18th April, 1887 


Bs. 

A. 

P* 

250 

0 

0 

250 

0 

0 

• ... 500 

0 

0 

• ... 500 

0 

0 

• ... 500 

0 

0 

Total ... 2,000 

0 

0 

Interest ... 483 

12 

0 

2,483 

12 

0 


defendant Qnter alia) as to the first two items pleaded 
limitation. Tbe suit was filed on the lOth September, 1889. 

The Subordinate Judge, relying on the decision in The PareU Spin¬ 
ning and Weaving Oompany, Limited, in Liquidation v. Manek Haji (1), 
found that the claim was not time-barred, and that the plaintiff was 
entitled to recover interest at 9 per cent, from the 4th July, 1889. He 
found that defendant’s name was not placed in the register until Novem- 
ba^ 1886. He decreed the plaintiff’s claim to the extent of Es. 2,033, 
and rejected the rest. In his judgment he remarked as follows :— 

Tbe list of allottees does not appear to have been prepared in 
pursuance of tbe terms of the resolution of the 10th June. 1886, but only 


• Second Appeal No. 718 of 1891. 

(1) 10 B. 483. 
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1892 after the last apoUcatioa for allotment was received from Shivlal 

JULY 11, Mayachand on the 13bh November, 1886, The reason why no allotment 

'■ was made to the defendant before the 1st of that month is obvious enough. 

Appel- The resolution in question only authorizes allotment of shares to those 

LATE who had made apnlications for the same. . . . The letters of 

OlVIL allotment apnear to have been issued about the 25th June, 1886, and, 

- as the defendant’s name was nob placed on the register until after the 

17 B. 469. Ist November following, none could have been sent to him before the 

latter date.” 

On appeal by the defendant the District Judge confirmed the decree. 

The defendant then appealed to the High Court. 

Siarlinq (with Govardhanram M. Tripathi), for the appellant 
(defendant).—The lower Courts held, on the authority of The Parell 
Spinning and Weaving Company^ Limited, in Liquidation v. Manek 
Haji (1), that the present claim is governed by six years’ limitation. We 
contend that the limitation applicable is three years, and, therefore, the 
claim with respect to the first two items is time-barred. The Bombay 
decision relied on by the lower Courts is based upon In re Wliitehouse J 
Co. (2), but in that case there was merely a surannons, and the liquidator 
had appeared in Chambers. The ordinary rule of law is that a suit is 
barred after three years, but a summons may be taken at any time. Again, 
the point involved in Lire ^Vhitehouse tC' Co. (2) was specially provided 
[471] for in the Company’s Act (of 1862) itself. The other cases referred 
to in the Bombay decision are Tnre National Nunds Assurance Coinpany{2) 
and Whitehouse v. Jamieson (4). In the former also a summons was 
taken out by the liquidator. The above cases are in our favour, and they 
show that a liquidator merely represents the company, and when he sues 
as such he can recover only what the company could hav'e recovered. 

Russell (with F. Chalk), for the respondeat (plaintiff):— A liquidator 
is not merely a representative of the company ; hois also a representative 
of the company’s creditors. Tue appellant subscribed the memorandum 
of association. He is therefore, a shareholder, and as such subject to all 
liabilities—ss. 61 and 124 of the Indian Companies Act (VI of 1882) ; 
Buckley on Companies (6th ed.), p. 325; Starling on Limitation, p. 291 , 

In re Kathiawar Trading Coinpany (5). 

The position of a liquidator in voluntary winding up is set forth in 
8 . 177 of the Indian Companies Act. If it is once established that the 
liquidator is a trustee for the creditors of the company, then the limita¬ 
tion would be six years. We strongly rely upon The Parell Spinnvig 
and Weaving Company, Limited, in Liquidation v. Manek Tlaji (1). 

He also cited Brighton Arcade Co. v. Loiolivg (6) ; In re Hull ajid 
County Bank’, Burgess's case (7). 

JUDGMENT. 

Gandy, J.— The only point taken in second appeal is that of limita¬ 
tion with respect to the demand for deposit and the sum payable on allot¬ 
ment of the shares. 

In the plaint it is stated that these sums wore payable—The deposit 
before 15th July. 188G, and the second sum payable on allotment on ISth 
July. 1886. Apparently the meaning of this date is that in June, 1886, the 
directors decided that shares should be allotted, and that the sums due on 

(i) 10 B. 483 (2) 0 Gh. Div. 595. (3l 10 Oh, Div. 118, 

(4) H.L. So. 29, (5) Soo Times of India, dated 2ad May, 1887. 

(G) L.R. 3 C.B. 175. (7) 16 Oh. Div. 507. 
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allotment should be payable, on 15th July, 1886. But it is found as a fact, 1892 

fioaiDg this Court is bound, that the allotment of the shares in Jdi,y 11, 

/AJ question was really made in November, 1886. This suit was filed - 

in beptember, 1889, and so, assuming three years to be the period of Appel- 
limita,tion, the suit would not be barred. For by art. 9 of the articles of LATE 
association the money became due on the inscription of the defendant’s Civil, 

name as the holder of such shares. His liability may have commenced, - ‘ 

and the debt mIV have accrued, when he signed the registered memo- 17 8.169. 
randum of association, but the debt could not become recoverable before 
notice was sent to him for enforcing such liability, or at least before the 
inscription of his name (c/. s. 125, Act VI of 1882). Under these 
circumstances we confirm the decree of the District Judge with costs. 

Decree confirmed. 


17 B. J72. 


APPELLATE CIVIL. 


Before Mr. Justice Bayley, Chief Justice (Acting), and Mr. Justice Candy. 


Chhotalal Chhaganlal {Original Defendant), Appellant v. 

DALSUKmAM HaRGOVINDAS, LIQUIDATOR OP THE GUJERAT OlL 

Mill Company, Limited {Original Plaintiff), Respondent.* 

filth Julv, 1892.] 


Company-Sui< liquidator against shareholder-Limitation-Commencement o 

of shares-Memorandum of association-Sub 
scrxber to memorandum Attestation of signature of subscriber—Want of attesta 
twn Irregular attestation—Indian Companies Act, VI of 1882, s. 11. 

hrmith'^ Shareholder to enforce liability in respect of his shares, ij 

V, U name is inscribed in th€ 

register as the holder of such shares, is not barred by limitation. 

Where a memorandum of association of a company has been registered, a sub¬ 
scriber cannot divest himself of his liability as a member of the company, althoueb 
his signature to the memorandum may not have been properly attested. The 
transaction may be irregular, but it is not void. 


This was a second appeal from the decision of Gilmour McOorkell, 
District Judge of Ahmedabad. 

The plaintiff as liquidator of the Gujerat Oil Mill Company, Limited, 

sought to recover Es. 400 and interest Es. 97-12-0, in all Es. 497-12-0,' 

from the defendant, being the amount due by him in respect of two shares 
held by him in the company. 

[473] The defendant Sha Chhotalal Chhaganlal pleaded {inter alia) 
tnat the suit was time-barreJ. He also contended that he was not a 

shareholder, on the ground that his subscription to the registered 

memorandum of association was not duly attested. The fact was that 
jihe witness, who was said to have attested the defendant’s signature, 

had attested other signatures written above that of the defendant, and 

had written his name in the parallel column. Instead of again writing 
^3 name in that column opposite the name of the defendant, the witness 
had merely made two marks („) commonly used to signify “ ditto.” 

The Subordinate Judge allowed the plaintiff’s claim to the extent of 
Ks. 400 only, and disallowed it with respect to interest. 


• Second Appeal No. 732 of 1891. 
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Oq appeal by the defendant, the District Judge in confirming the 
decree made the following observations i ■ 

“ It is established beyond all reasonable doubt that the defendant’s 
signature appears below the registered articles of association. It is. 
bowevei, contended that his signature has not been attested as required 
by law. It is true that the attesting witness has nob signed his name m 
full against the signature of the defendant, but it appears that the witness 
attested the names just above and below that of the defendant, and the 
defendant's signature is attested inexactly the same way as those signa¬ 
tures. It appears tome that the requirements of law have been fully 

satisfied. Having become a shareholder by signing the registered 

articles of association, the defendant cannot divest himself of hie legal 

liability.” t-t- , i. 

The defendant appealed to the High Oourt. t s t tu* 

Chimanlal Eiralal Seiahad, for the appellant (defendant) In this 

case in addition to the point of limitation argued in Malickand v- 
ram U). there is the question of attestation. Under s- ^ of the Indian 
Companies Act (VI of 1882), attestation is necessary for each signature. 
The defendant’s signature is nob attested. The “arks maicating ditto 
are nob a sufficient attestation—D. Fcrjiaiidez v. E. 

Sarkar V. Nageiidra Nath Milter m. There are oases [474] which lay 
down that a mark is a sufficient attestation, but the mark must be some 
distinguishing mark, and not mere dots. The provisions of attestation and 
registration are made as a safeguard against fraud and deception, and. 
therefore, it is imperative that the attestation should be madem the usual 

The provisions of s. 11 of the Companies* Act have not been complied 
with, and the defendant has not become a shareholder of the company. 

Russell fwith F, Chalk), for the respondent Section 11 does not 
say that the signature of each shareholder shall be attested by a witness. 
It merely lays down that the signatures shall be attested by one witness 
at least In the present case the mark (dots) made by the witness is a 
sufficient attestation. We further say that for the purpose of the present 
case no attestation is necessary, because when a memorandum is 
subscribed to and registered, the person subscribing cannot divest himselt 
of liability—s. 45 of the Indian Companies Act (VI of 1882). 

JUDGMENT. 

Candy, J._Two points have been raised in second appeal: (1) first 

that the defendant cannot be held to be a shareholder at all, because his 

subscription to the registered memorandum of association was not duly 

attested according to law; (2) second, that the claim is barred by 

limitation. ^ • tu 

The point of limitation may be disposed of at once. Assuming three 

years to be the period of limitation, it is clear on the face of the plaint 

that three years had not elapsed, when the suit was first brought, since 

the date when defendant’s name was inscribed in the register of members 

as the holder of such share as he had agreed to take. 

With regard to the first point, we are of opinion that, assuming the 
mark made to represent the signature of the attesting witness to be bad, 
it would nevertheless be very difficult to hold that the plaintiff, who is 
proved to have signed the registered memorandum of association, la notr 


(1) 17 B. 469. 


(2) 3 B. 382. 

308 


(8) 11 0. 429 



IX.] 


VISHVANATH BHIKAJI V. DHONDAPPA 


17 Bom. 476 


a member. The laeguage of s. 11 of Act: VI of 1882, which follows Uie 
English Act, is somewhat peculiar. The memorandum of association 
shall be signed by each subscriber in the presence of, and be attested by, 
[475j one witness at the least.’ In its strict grammatical sense this 
would mean that the memorandum of association shall be attested by 
one witness at the least, not that the signature of each subscriber shall 
be attested by one witness at the least. Form A in sch. II of the Act 
contemplates one witness attesting at the foot of the memorandum the 
signatures of all the subscribers. However that may be, and whatever 
weight the consideration of the question might have before the registration 
of the memorandum, we think that when the memorandum has been regis¬ 
tered, a subscriber cannot divest himself of his liability. The transaction 

may have been irregular, but it is not void. Under these circumstances 
we confirm the decree with costs. 


1892 
July li. 

Appel¬ 

late 

OlVIL. 
17 B. 472. 


Decree confirmed. 


17 B. 475. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Chief Justice {Acting), and Mr, Justice Candy. 


ViSHVANATH Bhikaji {Original Plaintiff), Appellant v. Dhon- 
DAPPA AND OTHERS (Original Defendants), Respondents.^' 

[27th July, 1892.1 

handlord and tenant^Inamdar—Enhancement of rent—Landlord's right of enhance- 
meni—Ejectment f(yr noi-payment of enhanced, rent—Plea of permanent tenancy— 
Becxsion of Judge not based on evidence given in the case—Practice—Second appeal 
^Finding of fact when binding in second appeal—and khata lands—Rights 
of khata tenants not holding under express contract^ how proved—Evidence a,s to 
similar tenants in similar villages admissible. 

In a suit for ejectment for non-payment of enhanced rent the defendants 
pleaded (1) that they were permanent tenants, (2) that the plaintiff had no power 
to enhance, (3) that the enhancement by the plaintiff was unreasonable. The 
lower Courts held that the defendants were permanent tenants, but were bound 
to pay a reasonable rent. Their decision was not based on evidence given in the 
case, but on what N^as termed a well known distinction between the sheri or 
private lands of an inamdar and the khata or rnyatwar lands held by recognised 
tenants. ” The exercise of certain rights of transfer or inheritance, &c., were 
regarded as evidence of fixity of tenure at a reasonable rent. On second appeal 
by the plaintiff to the High Court it was argued that the District Court having 
found, as a fact, that the defendants were permanent tenants bound to pay a 
reasonable rent, the High Court in second appeal was bound by that finding. 

[4761 Eteld, that the case should be remanded for proper enquiry. No doubt, 
if the appeal in the District Court were conducted as if all the facts recorded by 
the Subordinate Judge were admitted, the plaintiff could not in second appeal 
question these facts. But it did not appear that it was admitted that the 
distinction drawn between sheri and khata tenants was correct, or that every 
khata tenant, as such, exercised the rights described by the Subordinate Judge. 
Under the circumstances it was clear that the decision of the District Judge 
was based neither on evidence nor admissions, and was, therefore, not binding 
in second appeal. 

In determining the rights of khata tenants who held under no express contraot, 
the best evidence no doubt, if possible, would be the evidence of custom in the 
particular village in question, but evidence of similar tenants in similar villages 
would not be excluded. 


* Second Appeal No. 279 of 1891. 
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Mirasdars in an inam villaga cannot always claim to hold at a fixed rent. An 

inamdaE can enhance their rents within the limits of custom. 

[R.. 1 Bom. L.R. 373 (380) ; 5 Bom. L.R. 166 (194).] 

Second appeal from the decision of Dr. A. D. Pollen, District Judge 
of Belgaum. 

Suit to recover possession of fields. 

The plaintiff sued to recover possession of two fields (Survey No. 12 
and a specified portion of Survey No. 175) situate in the village of Zunzur- 
vad, alleging that they belonged to him as his inam; that they had been in 
the possession of the defendants as yearly tenants at a rent of Rs. 38, but 
that he had given them notice; that he called upon them to pay an 
enhanced rent of Rs. 130 and to execute a rent-note to that effect. Th& 
defendants had refused the notice, and the plaintiff, therefore, brought this 

suit. 

The defendants denied that they were yearly tenants, and contended 
that they were not liable to enhancement of rent ; that their family had 
held field No. 12 since 1820. in which year the village had been granted 
as saranjara to the lamily of Chinchnikars; that field No. 175 had been 
given to them by one of that family on a perpetual lease in or about the 
year 1844 ; that the original rent of Survey No. 12 was Rs. 16, which was 
subsequently enhanced to Rs. 26: that the rent of the other field was fixed 
at rupees twelve, and was never enhanced : that the plaintiff’s demand 
was extortionate, and was made with a view to deprive them of their 
holdings : that they were willing to pay such proper and equitable rent as 
might be fixed by the Court; and [477] that the plaintiff was not entitled 
to eject them so long as the rent was paid. 

The Subordinate Judge found that the plaintiff was not entitled to 
enhance at his pleasure, but that he might demand a reasonable rent. As 
thei'e was no satisfactory evidence on the point be ordered that the ques¬ 
tions whether the rent now claimed by the plaintiff was excessive, and, if 
90 , what would be the proper amount, should be determined in execution. 
He made a decree accordingly. In his judgment he made the following 
observations :— 

" We should bear in mind that the fields are situate in an inam 
village : the defendants have been in possession for forty years and upwards, 
paying practically an unchanged amount of rent. Plaintiff wants to treat 
them as mere annual tenants liable to be evicted after due notice, but they 
appear to me to possess some superior rights. It is a notorious fact that 
the lands of an inam village are divided 'wto sheri ones, which stand’under 
the inamdar’s name and khata ones under the names of separate holders. 
Regular heirship proceedings take place i nrespeot of the latter, but the 
former are not dealt with in this way. The rents of the former are ooUeoted 
directly by the inamdar, while there is a legal prohibition against such 
direct collection of those of the latter. The transfer of the khala of the 
second class requires the passing of the kabulayat and razhiama^ while 
such is not the case of the other class. The Registry Office bears 
abundant testimony that the khata fields are often mortgaged, sold, 
purchased, sub-let and otherwise disposed of by their holders, and this 
exercise of those legal rights has never been ohallenged or interfered 
with by the inamdar. An annual tenant cannot exercise any such rights 
for the simple reason that ho has no interest in his holding at the 
expiry of the year. These oonsidbrations sufficiently differentiate a 
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registered tenancy fronn an annual one, and must give more security to 

it than what can be claimed by the latter. 

* ♦ ‘ ^ 

In disposing of the question of limit of enhancement, I forgot to 
state an important point favourable to defendants. It will be seen that 
these fields were taken up at a time when the holder had a life interest 
in them, and they were liable to be resumed [478] by Government after 
the demise of the holder. So defendants’ ancestors might reasonably be 
presumed to have entered into possession under a belief that their eventual 
landlord, viz,. Government, would extend to them the same rights as 
would be given to its other tenants, and that a liberal margin of profit 
would be allowed to them at the time of enhancement. The subseauent 
summary settlement could not affect this understanding to which the 
present inamdar is, therefore, bound to give effect.” 

The plaintiff appealed. The District Judge confirmed the decree 
with slight variations which it is not necessary to state for the purpose 
of this report. 

The plaintiff then preferred a second appeal. 

Vasudeo Gopal Bhandarkar, for the appellant (plaintiff) The 
defendarita have been the plaintiff’s tenants from the year 1844 He has 
been an inamoar for a much longer time. The lower Courts have held that 
because the defendants have held possession for a long time, and have been 
paying a fixed rent, they are permanent tenants. But this does not 
prove permanent tenancy —Jdarayanhhat v. Davlata (1) ; Gangahai v. 
Kalapa (2). The lower Courts have based their decisions on alleged facts, 
of which no evidence was given, and on inferences from those facts, 
j-here is no evidence of permanent tenancy. The lands in dispute are 
Tayatwar lands. The plaintiff gave notice to the defendants to pay 
enhanced rent, or to vacate the lands, and they having failed to do either 

the plaintiff is entitled to eject them. Endra Lala v. Lallii Hari (3) is in 
point. 

Manekshah J. Taleyarkhan, for the respondents :—The lower Courts 
have found as a fact that the lands in dispute are khata and not sheri, 
lands, and this finding cannot be upset in second appeal. In kkatal&nds 
in inam villages the tenants have, all over the country, the same 
hereditary rights which the tenants in Government khata land possess. 
The Subordinate Judge has in his judgment given in detail the rights of 
such tenants. The conduct of the plaintiff estops him from raising any 
contention with respect to our rights. In his appeal to the District Court 
[4793 he did not object that the Subordinate Judge had, in the absence 
of evidence, relied upon his own knowledge, and held that defendants are 
permanent tenants. As the point was not raised in the lower Court, it 
cannot now be taken for the first time in second appeal —Mohima Chunder 
Boy v. Ram Kishore Acharjeei^) ; Devji Goyajiv, Godabhai {5). The 
facts found by the Subordinate Judge were not disputed in appeal to the 
District Court, and consequently the inferences drawn by the lower Courts 
on those facts cannot now be interfered with. 


1892 

JUTiY 27, 

Appel¬ 

late 

Civil. 

17 B. 473. 


JUDGMENT. 


Gandy, J. —Defendants in this and the companion cases being sued 
in ejectment set up a right as permanent tenants. The plaintiff, the 


647. (2) 9 B. 419. (3) 7 B H.C.B.A.O. J. 111. 

(4) 15 B.Ij.B. 142 (155). (5) 2 B.H.C.B, 27. 
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inamdar, alleged that they were yearly tenants to whom he had given due 
notice of enhancement of rent. Defendants pleaded that they were not 
liable to enhancement of rent, and that in any case they could not 
be made to pay more than the proper and equitable amount as fixed by 
the Court. 

In suit No. 102, defendants pleaded that field No. 12 had heen in 
their possession for many years, the rent having been raised in 1853 A. D. 
with their consent from Rs. 16 to 26 ; that field No. 175 had been leased 
to them in A. D. 1844 by the then inamdar under a permanent lease, the 
rent having remained unchanged. Defendants also pleaded that they had 
spent large sums in improving the fields ; and the enhancement of rent 
claimed by the plaintiff was excessive. 

The Subordinate Judge found in suit No. 102 that neither of the 
fields (Nos. 12, 175) was mirasi, and that the lep-se of No. 175 was certainly 
not a permanent lease ; that both fields appear to have been taken up by 
defendants when they were mere waste land and turned into good culti¬ 
vable land by them. He expressed no opinion as to the amount said to 
have been expended on improvements. His chief ground for holding that 
there was a limit to the inamdar’s power of enhancement was that the 
defendants’ holdings were khata holdings, as distinguished from sheri 
lands, i.e., lands in which tenant-rights have lapsed, and which are 
cultivated by the inamdar by his farm servants. The Subordinate Judge took 
it to be “a notorious fact” that there [480] is such a division of the 
lands of an inam village, and that the holders of khata lands possess and 
exercise the rights of mortgaging, transferring, and alienating their lands 
to other people, their holdings being hereditary, and the inamdar never 
challenging or interfering with those rights. On the above grounds the 
Subordinate Judge held that the plaintiff could not enhance at his plea¬ 
sure, but might demand a reasonable rent. The question whether the 
present enhancement was reasonable, and if not wbat is the proper 
amount, he left to be determined at execution. 


Plaintiff appealed to the District Judge on the grounds, inter aha, 
that the distinction drawn between sheri lands and khata holdings was 
wrong, and that the Subordinate Judge had based his judgment on 
materials not supplied by the evidence. The District Judge held that the 
2nd clause of s. 83 of the Land Revenue Code (Act V of 1879, Bombay), 
did not apply, “that is to say, it cannot be presumed in the absence of 
evidence that defendants’ tenancy is a permanent one, because there is 
evidence in this case as to its commencement.” The District Judge did 
not give any distinct finding as to whether the defendants were mirasdars 
(defendants apparently accepting the finding of the Subordinate Judge 
in the negative on that point, as also the finding that the lease of No. 175 
was not a permanent lease), nor whether they had taken up the lands 
when waste and brought the same under cultivation, nor as to what sums 
(if any) had been spent on improvements; bub (he went on to say) "as 
the Subordinate Judge remarks, there is a well known distinction between 
the sheri or private lands of an inamdar and the khata or rayatwar lands 
held by recognized rayats. If we find that the rayats in an inam village 
have been cultivating tbe same lands for generations at a practically uniform 
rate, that tbe lands are heritable and transferable, that on the death of a 
tenant a varsa or heirship enquiry is held (as in Government villages) and 
the name of tbe heir invariably entered ; if the holdings are the subjects of 
sale and mortgage without let or hindrance on the part of tbe inamdar; if 
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instances of arbitrary eviction or enhancement are unknown; if the tenants’ 1892 
names are recorded as kbatedars as in Government villages; if the lands were July 27. 

^ cultivation ; if the tenants. - 

LiOlJ have spent caoital and labour on improvements,—it mavgenerallv AppeL- 

speaking ne inferred that the tenants of such lauds are not mere tenants LATE 
at will or even yearly tenants, but that they enjoy a virtual tenant right Ptvtt 
ana that they have a permanent interest in their holdings subject to the 
payment of rent. This interest is in accordance with the ancient customs 17 B. 473. 

o he country, and it may be also said to rest on an imniied contract. 

hrom the facts recorded in the lower Court's judgment it would appear 
that the tenants, who are the defendants in this and in the companion 
suits, belong to the class of tenants described above, and there does not 
seem to be any real dispute about this point, though the evidence does 
not appear to have been specially directed to elucidate it.” 

It has been contended before us that as the District Judge has 
found as a fact that the defendants are jiermanent tenants bound to pay 
a reasonable rent, this Court is bound by that finding. This might be 
so, If the nndiDg were based on evidence. In the present case it is ad¬ 
mitted that the facts recorded ” by the Subordinate Judge regarding 
s^ri z.u^ khata lands generally are not based on any evidence. He regarded 
the division between sheri and khata lands and the rights exercised bv the 
holders of the l^ter as notorious. Plaintiff disputed and still disputes 
that notoriety. Bub it was argued before us for the respondent-defend¬ 
ants, that in the appeal in the District Court there was no real dispute, 
m fact, It was admitted that there was a well-known distinction between 
Sheri and khata lands, and that the holders of the latter exercised the 
rights described by the District Judge, which exercise is good evidence 
of fixity of tenure at a reasonable rent. No doubt, if the appeal was 
conducted m the District Court as if all the facts recorded by the 
Subordinate Judge were admitted, the plaintiff cannot in second appeal 
question those facts. But the language used by the District Judge will 
not bear this construction. No doubt the plaintiff or his pleader may 
have admitted that the defendants did belong to the class of tenants 
desoribod generally as khata tenants ; but it would be difiBcult, in the face 
of the grounds of appeal as recorded by the District Judge, to hold that 

that the distinction drawn between sheri and khata 
[482J tenants was correct, or that every khata tenant, as such, exerci-es 
rights dsacribed by the Subordinate Judge. There may not to the 
District Judge have seemed to be any real dispute as to the inclusion of 
defendants in the class of tenants described as khata tenants, but that 
can hardly be taken as an admission that all the details of the description 
are correct. Whatever may have been the “point.” to the elucidation of 
which (the District Judge says) the evidence did nob appear to have been 
specially directed, it can hardly have been the exercise by khata tenants 
generally of certain rights, for it is admitted before us that there was no 
evidence at all on this point. Under these circumstances it is clear that 
the decision of the District Judge must be taken as based neither on 
evidence nor admission, and, therefore, not binding in second appeal; and 
the case must accordingly be remanded for proper enquiry. 

It may be remarked that the distinction drawn by the District Judge 
between sheri and khata lands, and ,the rights and privileges assigned 
by him to the latter, were intended by him to apply solely to those 
khata tenancies in which there is no express contract between landlord 
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and tenant. Under s. S5 of the Land Revenue Code (Bombay Act V of 
1879), it is incumbent on every superior holder of an alienated village in 
which there exists an hereditary patel and village accountant to receive 
bis dues on account of rent or land revenue from the inferior holders 
through the said village officers. By s. 3 ‘inferior holder' signifies a holder 
liable to pay the rent or land revenue to a superior holder, and ‘ tenant ’ 
signifies a person who bolds by a right derived from a superior holder 
called his landlord. Thus a tenant is an inferior holder, whose superior 
holder is his landlord. Now it is easy to conceive a case of land of which 
tenant-rights have lapsed to the inamdar, but which he does not wish to 
cultivate by his farm servants ; accordingly he leases it, say, on a lease 
for five years to a tenant, with power of re-entry at the expiration of the 
term. It would be absurd to say that this tenant is a permanent tenant 
whose rent could never be enhanced beyond a reasonable rate. And yet the 
laud would be “ khata ot ryatioar land held by a recognized tenant; ” “ the 
tenant’s name is recorded as kbatedar as in Government villages ; ” it is 
[483] a‘ ' registered tenancy ; ” the landlord is prohibited from collecting 
the rent otherwise than through the village officers. In the same way the 
landlord may, by a permanent lease, have expressly bound himself never 
to enhance the rent. Therefore when it is said that the holders of khata 
lands as such have rights of alienation, transfer and inheritance, the refer¬ 
ence must be solely to those khata tenants who do not hold under express 
contracts. There is nothing to show that in the village in which are 
situated the lands now in dispute, there are any sheri lands properly so 
called. All the lands may be khata holdings. The plnintifi inamdar 
deposed in suit No. 383 that there were no sheri lands. It is possible 
that the tenants of some of these lands, though they are not mirasdars, 
have by local usage in virtue of their length of possession and uniformity 
of payment of rent or otherwise acquired a right to hold in perpetuity 
their lands on payment of rent ascertainable by local usage. The District 
Judge in the cases now before the Court has not arrived at any specific 
finding as to how many years the defendants and their predecessors 
in title have held their lands, and as to whether any of the lands were 
taken up when mere waste, and brought under cultivation at great 
expense. These are important elements in the consideration of the 
question whether there is any limit to the landlord’s right of enhancement. 
It is not enough to say if the lands were taken up, “ if the tenants 

have spent capital, (to.; ” and “ it would appear to be admitted that 
defendants did take up the lands and did spend capital." Clear definite 
admissions or findings are required on important allegations made by 
defendants in support of their pleas. The Subordinate Judge held that 
there had been enhancement in respect to some of these lands ; so a 
clearer finding by the District Court is necessary than the general 
statement “ if we find that the rayats in an inam village have been 
cultivating the same lands for generations at a practically uniform rate, 
&c." 

Then comes the important question whether khata tenants who hold 
under no express contract reserving or limiting the right of the landlord, 
have possessed and exercised the rights of mortgaging, transferring and 
alienating their lands to other people, the holdings being hei*editary, and 
the inamdar never [484] challenging those rights or interfering with their 
exercise. The best evidence, no doubt, if procurable, would be evidence 
of custom in this particular village ; but evidence as to similar tenants in 
similar villages must not be excluded. As was said in Prataprav Gt^ar 
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V. Bayan ,1), does the tenure by which the lands are held impose, accord¬ 
ing to the customary law of the district, any and what limits upon the 
power of a grantee from the Government in inam to enhance the rent or 
assessment payable on account of the said lands ? In Baba v. Vishva- 
imth v2) the plaintiff was the same plaintiff as in the present cases : but 
the defendant pleaded that he was not bound ever to pay anything beyond 
tne fixed rent of Es. 11. He did not plead (as here) that he was willing to 

rSsed important question of local usage was not 

T A here that we do not agree with the Subordinate 

Judge that, if the lands were leased to the tenants at a time before 

e inamdar had accepted the provisions of the summary settlement, 
the tenants must necessarily be presumed to have entered on their 
tenancy under a belief that should the inam lapse to Government, their 
rent would not be enhanced beyond a reasonable rate, and, therefore, the 
present inamdar is bound to give effect to that understanding. The 
^fendants raised no such plea, nor apparently was it accepted bv the 
Uiatrict Judge. Nor do we agree with the Subordinate Judge‘that 
miiasdars m an mam village can always claim to bold at a fixed rent. 
As stated m Laicshman v. Ganpatrav (3), an inamdar can enhance the 
rents of mirasdars within the limits of custom. In the present cases the 
tenants, though found not to be mirasdars, claim the same right. 

Lastly, it must be noted that in these cases a distinct issue was 
raise as o what should be the limit of the rent, if the inamdar’s power 
of enhancement is limited. We do not think that this should be left to 
be determined in execution proceedings. As the cases must go down, we 
think that the question should be decided in the trial, if the inamdar’s 
right of enhancement is found to be limited. 

[^8S] In order that the various questions above indicated may be 
duly investigated, we reverse the decree of the District Judge and remand 

0 case for a further investigation with reference to the above remarks, 

as may be necessary and legallv 
admissible. Costs throughout should be disposed of on the further trial 
in such manner as may be just. 
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Decree reversed and case remanded. 


17 B. 483. 

APPELLATE CEIMINAL. 

Before Mr. Justice Jardine and Mr. Justice Telang. 

Queen-Empeess V. Bhima.* [3rd August, 1892.] 

Evxden^ Act {I of 1872), ss. 25 and 26— Confession— Confession made to a'police patel. 
admtssioiliiy of^ Evidence—Police officer. 

A police patel is a police officer within the meaning of ss. 26 and 26 of the 
Indian Evidenoe Act (I of 1872^. A confession made to a police patel is 
inadmissible in evidence. 

[D., 2 C.W.N. 71 (73); 1 L.B.R. 65 (67).] 

* Criminal Appeal No. 130 of 1692^ 

(1) 3 B. 141 (144). (2) 8 B. 228. 
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Appeal against the conviction and sentences passed by Rao Saheb 
Venkatrao R. Inamdar, Joint Sessions Judge of Bijapur, in the case of 
Queen-Empress v. bhiviabin Hanmapa. 

The accused was charged under s. 457 of the Indian Penal Code with 
house breaking by night with intent to commit rape, and under 
s. 354 with assaulting the complainant with intent to outrage her modesty. 

At the trial the prosecution tendered in evidence a confession made 
by the accused to the police patel in the presence of the panch. 

The Sessions Judge admitted this confession on the ground that the 
police patel was not a police officer within the meaning of ss. 25 and 23 
of the Indian Evidence Act. 

On this confession as well as on other evidence in the case the 
accused was convicted under ss. 457 and 354 of the Indian Penal Code 
respectively, and sentenced to rigorous imprisonment for one year for the 
first offence, and for six months for the second. 

[486] Against this conviction and sentences the accused appealed to 
the High Court. 

There was no appearance for the Crown or for the accused. 

JUDGMENT, 

Jardine, J. —The joint Sessions Judge admitted evidence of a 
confession made by the prisoner to a police patel, holding that a police 
patel is not a police officer within the meaning of ss. 25 and 26 of the 
Indian Evidence Act. He thought this novel view of the law is supported 
by the cases, of Queen-Empress v. Sayjia Papi (1) and The Empress v. 
Bamanjiyya (2) on Village Munsifs in the Presidency of Madras. But 
these cases are decided on the view that those Munsifs are Magistrates 
and nob police officers, which cannot be said of police patels in this Pre¬ 
sidency. Vide the Bombay Village Police Act, 1867. We follow Queen 
V. Hurrihole Chunder Ghose (3), in which it was held that the term 
" police officer ” in these sections should be read not in any strict teobnical 
sense, but according to its more comprehensive and popular meaning, and 
we are of opinion that the evidence of the confession was inadmissible. 
But as the conviction can be sustained on the remaining evidence, we 
dismiss the appeal. 

Appeal dismissed. 


17 B. 486. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley^ Chief Justice {Acting)y and Mr, Justice Gandy* 

Bhaskar PuRSHOTAM and others (Original Plainii^s)^ 
Appellants v. Sarasvatirai (Original Defeiidant)y BespoJidcnt,* 

Filth August, 1892.] 

Eindu law—Verbal gift of immoveable property—Death of the donor—Possession given <0 
the donee by the son of the donor. 

One GancRh Yithal, being poseesscd of certain lands which were his self-aoquit- 
ed property, died in 1878. Oa his dosth-hed be told his son, Purshotam Qanesht 
(tbo plaintiff’s father) , to give these lands to his (Qanesh Vithal's) daughteii 


* Second Appeal No. 337 of 1891. 

(2) 2 M. 6. 
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the defendant In the following year (1879) ParshoUm by a registered deed 
of gift gave the lands to the defendant. The deed contained the following 
recital:- Our vadil (father) Ganeeh Vithal has made a gift to you of his 
self-acquired lands Nos. 101 and 102 of Mauze Vadgaon for your own and 
your 1487J children s maintenance, and has directed me (Purshotam Ganesh) 
to execute an instrument according to law. I (Purshotam Ganesb) hereby 
execute a deed of gift to you.” Shortly after the execution of this document, 
the defendant was put into possession of the lands, and she admittedly 
continued in possession down to the commencement of ihis suit in 1808. 
Ihe plaintiffs, who were the minor children of Purshotam Ganesh, now 
sought to recover these lands from the defendant, alleging that on the death 
of their grandfather. Ganesh Vithal. the lands had devolved by inheritance 
upon his son Pursboram (their father), and contending that the latter had 
no power to make a gift of them to the defendant. The lower Court found that 
the question of Purshotam’s competency to give the lands did not arise, as they 
had already been given to the defendant by his father, Gane.-h Vithal. and that 
I'urshotam was simply an instrument iacarryingo.it the wishes of his father, 
and in executing the deed of gift to the defendant. On appeal, the District Judge 
considered that the point for determination was whether the gift by Gane^^h 
Vithal to the deteudant was valid by .Hindu Jaw, not having been accompanied 
by possession. He held the gift to be valid. On special appeal to the High Court. 

Held, dismissing the appeal, that whether the gift by Ganesh Vithal to the 
defendant was to be reeacJed as a gift, possession being afterwards given to the 
defendant, or whether Ganesh Vithal was to be regarded as having constituted 
himself a trustee and having made Purshotam a trustee to carry out his wishes, 
the defendant was in lawful possession of the lands, and that the plaintiffs bad 
neither by Hindu law not otherwise, any legal or equitable claim to have the 
deed of gift to the defendant cancelled. 

[R., 21 M. 10 (17) : 21 P.L.R. 1901.] 
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Second appeal from the decision of T. Harfc-Davies, Acfeiog District 
Judge of Poona. 

Suit to recover land and to set aside an alleged gift. The plaintiffs 
alleged that the lands in question were the self-acquired property of their 
grandfather Ganesh Vithal Gharpure, and that after his death his son 
Ithe plaintiffs’ father), on whom the lands devolved by right of succession 
anil inheritance, made a gift of them to his sister, the defendant, under a 
registered instrument of gift. The plaintiffs contended that the property 
being ancestral in the bands of their father, he had no authority to make 
a gift of it under the Hindu law ; they, therefore, sought to set aside the 
gift and to recover possession of the property from the defendant. 

The defendant contended that the gift to her was a valid gift. She 
stated that owing to her father’s death he had not delivered possession of 

the land, but that after his death she had been put into possession by his 
(the donor’s) son. 

[488] The Subordinate Judge held that though the gift to the defend¬ 
ant was not accompanied with the delivery of possession at the time it 
was made, nevertheless as possession was subsequently delivered, the gift 
was valid under Hindu law. He rejected the plaintiffs’ claim. 

The plaintiffs appealed, and the decree being confirmed by the 
District Judge the plaintiffs then preferred this second appeal. 

(Pacts in addition to those stated above appear in the judgment). 

^ Purushottam Parashuram Khare^ for the appellants (plaintiffs).— 
Delivery of possession by a donor and the acceptance by the donee are 
essential to constitute a valid gift under the Hindu law— Vasudev v. Nara- 
yan (1) ; Harjivan Anandram v. Naran Harihhai (2); Lalubhai Surchand 
V. Bai Amrit (3); Mayne’s Hindu Law, paras. 351, 352. In this case the 


(1) 7 B. 131. 


(2) 4 B.H.O.R.A.C.J. 31. 
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JUDGMENT. 

11^^ August 1892. Bayley, C. J. (Acting).—This suit was instituted 
by the plaintiffs, who are minors, through their mother and next friend 
Luxmibai against the defendant, who is sister of the plaintiff’s father, 
Purshotara Ganesh, to recover possession of two pieces of land, measuring, 
respectively. 21 acres 16 gunthasand 25 acres, 36gunthas, at Vadgaon, in 
the Maval Taluka of the district of Poona, which they state in their plaint 
was the self-acquired pronerby of their grandfather Ganesh Vithal, 
and which on his death devolved upon their father Purshotam in right 
of succession and inheritance, and of which he made a gift to his sister, 
the defendant, under a registered instrument of gift, which by Hindu law 
he was incompetent to do. They pray for a declaration that their father 
had no authority to transfer the land in dispute by deed of gift, and 
for a cancellation of the deed, and for recovery of possession of the 
property in dispute. They also ask for mesne profits and the costs of 
the suit. 

The defendant by her written statement said that the lands in 
dispute, which were the self-acquired property of Ganesh Vithal wore 
given to her as a gift; that plaintiffs’ father with the consent of their 
mother sotting aside Ganesh’s act and receiving Rs. 1,800 got the defend¬ 
ant to have the instrument executed in her favour in the form of a deed 
of gift; that the reason of the instrument being executed in that form 
was that there were disputes going on between defendant and her 
husband in regard to her maintenance, and that, in order that the 


donor Ganesh did not deliver possession. The gift is, therefore, invalid. 
Moreover, on the death of Ganesh the lands in qae&bion devolved on his 
son (the plaintiff’s father) and were ancestral property in his hands. Ho 
could not, therefore, alienate it by way of gift to his sister (the defendant). 

The case of Kah Das v. Kanhya Lai (1) is distinguishable. There 
the object of the gift was not in the possession of the donor and the 
dispute was between the donor and a stranger. But in this case the 
donor Ganesh was in possession of the property and could have given 
possession to the donee. Further, the dispute here is between the donor’s 
representatives and the donee. Ganesh no doubt directed his son Pur- 
shobam to execute a deed of gift. Purshotam, however, could not legally 
do so, for as soon as the property came to him, it became ancestral in his 
bands. Ganesh died without effectually completing the gift, and the 
subsequent delivery of possession by Purshotam could not validate his 
father’s incomplete gift. 

Vishnu Krishna Bhatavdekar, for the respondent.—We i*ely on the 
case of Kali Das v. Kanhya Lai (1). At the time of making the gift the donor 
was on his death-bed at Poona and the property [489] was 30 miles distant 
from that place. Under the circumstances the donor did all in his power 
to complete the gift. By directing Purshotam to execute a deed of gift to 
the defendant, Ganesh made him a trustee for her. Purshotam carried 
out the trust, and after his father’s death he was in possession of the 
property on behalf of the donee and nob as his father’s heir. The 
following cases were cited :— Jkeherali v. Tajudin (2); Dharmodas v. 
Kistarini Dasi (3i ; Mahovied Buksh Khan v. Hoseini Bibi (4). 

Cur. adv, vuU. 


(1) 11 T.A. 218 = 11 C. 121. 
(3)14 C. 446, 
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r 4 , 90 l nf secured, she paid a part of the amount 

L n J stridhan and got the instrument executed, which was not 

leaily a deed of gift, though the plaintiffs have described it to be so and 

of Its being decided that the present suit will lie the 

gaintiffs are not entitled to possession of the lands unless the sum of 

Ks. I,o00 and the costs of suit are paid. 

Judge following were framed hy the Subordinate 

the minor plaintiffs’ father had authority to make the 
alleged sift, and whether the lands, the subject of the alleged gift, were 
the self-acquired property or the ancestral property of the plaintiffs’ grand¬ 
father, and whether he had made a gift of the same ? 

5. Whether the alleged dead of gift is proved ? 

Subordinate Judge found on the 4th issue that the lands, the 
av the gift, were the self-acquired property of the plaintiffs’ 

tW^ 5th issue he found 

that the deed of gif. was proved, and rejected the plaintiffs’ claim with 

COSuS* 

th., appealed on the ground that it was wrong to hold that 

f a sift of the lands ; that the gift, if made, was 

not legal, as it was not accompanied by possession ; and that the evidence 
was wrongly wejgbod. 

District Judge considered that the point for determination 
appeared to be. was the lower Court correct in holding that the gift by 

the grandfather, which was without possession, was valid under Hindu 
law ^ No further issue was suggested. 

acceptance was 

made after Ganesh s death, so that it was doubtful whether his gift was 
a valid one or not; that on the general principle of Hindu law that a 
fathers promises are looked upon as binding, and that his dying direc- 
tions slmuld be obeyed, this gift by his son must be held to be 
valid. He was inclined to think that the rule that possession must be 
given during the donor’s lifetime is not of universally binding appliea- 
tion, and that if the gift is sufficiently proved in other ways it would bo 
valid. Accordingly he thought that the gift by the grandfather [491] 
was valid, and as to the fact of the gift, there was. he thought, no 
doubt on the evidence which was believed by the Subordinate Judge, 
supported as it was by the recital in the deed of gift by the grandfather's 
son i'urshotam. He did not think that the transaction as to Es. 1 800 
rendered the gift by the grandfather invalid, and he dismissed the anneal 

with costs. The plaintiffs specially appealed to the High Court, and on 

tne argument before us it was contended on their behalf that the gift 

Py ’^anesh Vithal not having been accompanied by possession must fail. 

1 ® ‘^S'Ve found that the plaintiffs' grandfather Ganesh 

Vithal on his death-bed told his son Pursbotam (the plaintiffs’ father) to 
give the lands in dispute to the defendant (daughter of Ganesh and sister 

; a, few days afterwards in 1878. Pursbotam 

m 1H79 by registered deed of gift, as to the execution of which there was 

no dispute, gave the property to defendant- The deed contained this 
roci a . Our vadil (father) Ganesh Vithal has made a gift to you of his 
S 0 acquired lands Nos. 101 and 102 of mauje Vadgaon for your own and 
your children's maintenance, and has directed me (Pursbotam Ganesh) to 

execute an instrument according to law. I (Purshofeam Ganesh) horebv 
execute a deed of gift to you.’* 
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The Subordinate Judge states that Purshotatn in his evidence alleged 
that the deed of gift was executed by him without any direction from his 
father so to do ; but the Subordinate Judge has held that such allegation 
was false, as besides the recital in the deed of gift above quoted, the 
plaintiffs’ witness No. 15, Hari Dhonddev, the writer of it, deposed that 
he wrote the words " that the lands were given to defendant by defendant’s 
father " at the instance of defendant, and that Purshotam gave his assent 
to the insertion of those words. The writer also stated (says the 
Subordinate Judge) that the clause restricting the alienation of the lapds 
was inserted in the deed of gift at the instance of Purshotam. The 
Subordinate Judge said that defendant’s witnesses, Hari Ganesh Joshi, 
maternal uncle of defendant and Purshotam, Hari bin Govinda, tenant 
of the lands in dispute, and Doorgabai, who lived in defendant’s house 
and [492] who said she used to go and see Ganesh Vithal during his 
last illness, all deposed that Ganesh Vithal made a gift of the lands to 
his daughter, and that he did not see any reason for disbelieving such wit¬ 
nesses on this point, especially because they fully corroborated the recital 
in the Heed of gift that the lands had been given to defendant by her 
father Ganesh Vithal. 

The District Judge, as to the fact of the gift by Ganesh Vitlial, con¬ 
curred in the view of the evidence taken on that point by the Subordinate 
Judge. 

The Subordinate Judge towards the conclusion of his judgment said, 
and we think correctly said, that the question of the competency or other¬ 
wise of Purshotam in making a gift of the lands to defendant did not arise, 
since they were already given by Ganesh Vithal, and Purshotam was 
simply an instrument in carrying out the wishes of his father and in 
executing the deed of gift to defendant accordingly. 

The Subordinate Judge found that it was proved by Purshotam that on 
or shortly after the execution of the deed of gift in 1879 defendant was put 
into possession of the lands in dispute, and that she admittedly continued 
in possession down to the commencement of this suit in 1888, a period 
of nine years. 

The Transfer of Property Act (No. IV of 1882) is not yet in force in 
the Bombay Presidency, and the fact that the gift by Ganesh Vithal was 
a verbal one Is no objection to its validity, if such gift was in other respects 
in accordance with Hindu law. In Balaram v. Appa (1) Sir M. Wostropp. 
C. J., in delivering the judgment of the Court says : “ We must re-colleot 
that by the law of Hindus, who constitute the great majority of 
the population and landholders of this oountry, a deed or writing 
is not necessary to effect the transfer of land. That transfer may be fully 
effected by verbal cont.ract or gift, if acoomoanied by possession—6 Moore’s 
I. A. 267 , 1 Mad. H. C. Rep. 100." Is, then, the circumstance that in the 
present case the defendant was not put into possession of the lands 
in dispute during her father's lifetime, but only in the year after his death, 
fatal to her right to retain them as against the plaintiffs ? There are 
[493] decisions in this Court that according to Hindu law, in order to 
give complete validity to a gift of lands as between donor and donee, the 
donee must be put into possession. It will bo suffioionb to quote a recent 
decision in 1882 on this point. In Vasudcv v. Narayan (2), Sir Charles 
Sargent, C.J., says ; “ We think the language of the texts set out in exte-nso 
in Hargovan v. Narran (3) and at pp. 327 and 328 of Mr. Justice West’s 

(1) 9 B.H.O.R, 121. (2) 7 B. 131 (132. 133.) (3) 4 B.H.C.R.A.O.J. 31, 
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judgment ( 1 ) 18 too clear and express in requiring delivery and acceptanoa 
of the subject of the gift to be effected in the case of land by putting the 

donor InH to give complete validity to a gift as between 

donor and donee, and their authority in their literal terms has been too 

frequently and too long recognized by judicial decisions to allow of that 

brw^iTi' dispensed with otherwise than 

^ 1 ; u Dharmodas Das v. IHstarini 

Dasi (2j, which came before the High Court at Calcutta in 1887, was 

decided on s. 123 of the Transfer of Property Act, IV of 1882. There a 

man shortly before his death had in 1883 executed a deed of gift of certain 

and in favour of his daughter, but it was not shown that posslsLn of 

bv^hrdaMhtT'r her father’s lifetime. In a suit 

by the daughter to recover possession, the District Judge, upholding the 

decision of the Munsif, held that s. 123 of the Act waf appliLble 

o Hindus, and that delivery of possession was no longer, if it ever was 

nece^ary to make valid a gift of immoveable property among Hindus’ 

The High Court, consisting of Mitter and Beverley, JJ. supported the 

It!tl t’J'® District Judge and said (p. 488) ; “ We’ mav, however 

m^e aTifroVV" ^ “hi “l®ar under the Hindu law that, to’ 

• '“““yf^ble property valid and complete, delivery of 

faw is tWs tLrr“ f-f laid down in the nfndu 

the donee, and one of the modes of acceptance in gifts of immovea^^^^ 

of°n'^'• the donor and receipt 

r ^oheshur Buksh Sznghv 

v.lid “■ TguE'by “““ » »» •« ‘be 

May no in his valuable Treatise on Hindu law s 351 savs 

£c r nr thT® T confidence than tie 

^ctrine that under Hindu law a gift is invalid without possession. Yet 

rule as appears to lay little stress on any such 

f^Ld^ hT I ^PP'“=^ble to gifts. Gifts, he says, have always been 
favoured by the Brahmin lawyers, for the obvious reason that they 

disMsf th^ t’' f ® The early sages, says Mr. Mayne\ 

discuss the Law of Gifts with special reference to their liability to 

resumption. That depends on the purpose of the gift or the special 

dicta'TflT”®® proceeds to quote the various 

dicta of the sages on the point. 

pleader for the plaintiffs, 

called our attention to the evidence of Hari bin Govinda, the t^ant of 

had who had been present when Ganesh Vithal 

had made the gift to the defendant, a witness whose statement the 

thTf r disbelieve, who stated in cross-examination 

T-f bought the property to give to his 

aaughtw, that if he recovered he would execute a document to her, if not 

you tJr'urshotam) and my own wife are to execute a deed in favour of 
the daughter. Clearly, therefore, Ganesh Vithal had no intention of 
resuming his gift. Mr. Mayne in s, 351 quotes Harita as laying it down 
roa y that a prooaisd legally made in words but not performed in 
aead, is a debt of conscience both in this world and the next.” That text 
IS given ID Colebrooke^s Digest, Vol. 1. p. 447. At p. 444 of that Digest 


(1) 2 B. 299. 


(2) 14 C. 446. 


(3) 6 W.R.C.R. 245. 
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another text of Harita if? quote(3 : “ Ho who gives not what he has 
promised, and he who takes back what he has given, sinks to various 
regions of torment, and springs again to birth from the womb of some 
brute animal.” 

It is stated by the District Judge that the gift was made by Ganesh 
Vithal when on his death-bed. His daughter, we were [495] told, was 
living with him at that time, and the District Judge stated that the lands 
in question, the object of the gift, were about 30 miles distant from the 
residence of the donor and donee. 

A donatio mortis causa of moveable property is recognized in Hindu 
law—1 West and Biihler, 219 (3rd ed.). At Vol. II of that work, p. 747 
(Note it is stated that “ a father’s promises are looked on as binding, 
unless the performance of them would prevent the fulfilment of some still 
more sacred duty. But that the Courts will not enforce such obligations 
except subject to the conditions of the Statute law where that is in force.’* 

In 1878, when this gift was made, there was not, nor is there yet 
in the Mofussil of this Presidency any legislative enactment applicable to 
a gift such as the one now in question. We may here notice the case of 
Kumara Upendra v. Nabin Krishna Bose (1). There a Hindu, when on 
his death-bed, caused certain Government papers for the sum of Ks. 30,500 
to be given to his son in his presence, saying: "Bring out the 
papers and give them to my son,” bub he did not make or direct any 
endorsement thereof. Subsequently being asked to endorse thorn be said : 

" I am very weak, how can I sign so many papers : when I get a little 
strength I will sign them, what cause have you for being anxious.” 
Phear, J., decided that it was a good donatio mortis causa^ which had not 
the same signification in India as in England. The decree was affirmed 
on appeal, Sir Barnes Peacock, C. J., holding that the gift was nob 
governed hy the strict principles of English law, hub by the Hindu law. 
That by English law there was a valid donatio mortiscausa^ but assuming 
it to be a gift inter vivos it was a valid gift by Hindu law. Sir Barnes 
Peacock said (p. 122) ; " If the gift were to be governed by the English 
law, and treated as a voluntary gift without condition, and not as a 
donatio mortis causa, I think the relation of trustee and cestui one trust 
was created between the donor and the donee.” See, too, his remarks at 
p. 123, to the effect that the donor, if he had lived, or his representatives 
after his death, could not at law have compelled the donee to have returned 
the Government papers. 

[496] We think it cannot be denied that tho decisions in this Court 
as to the necessity for a donee to be put into possession in order to give 
complete validity to a gift of land according to Hindu law liave been 
more or less affected by the case of Kali Das Mullick v. Kayihija Dal 
Pundit (2) decided bv the Judicial Committee of the Privy Council in 
1884. Three of the Bombay decisions reported in 4 Bom. H. G. Rep., A. 
C. J., 31 : 7 Bom. H. C. Rep., A. C. J., 4 ; 10 Bom. H. C. Rep., 491, were 
criticised and explained in the judgment in that case. It was strenuously 
argued before the Judicial Committee by Mr. Doyne and Mr. Mayne that 
the deed of gift, which was the basis of the plaintiff’s title, was wholly 
invalid, as the donor was out of possession at the time, and no possession 
was ever given to the donee, and that a gift by a Hindu is invalid, without 
delivery of possession and aooeptanco. Their Lordships, however, held 
that by Hindu law a gift of property, whether moveable or immoveable, 

(1) 3 B.L.R.O.O.J, 113. (2) H I. A. 218. 
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°° resumption arises, to give to the donee a 

f '’y ot' nor, being 

immed ately followed by possession ; and therefore that where a donor had 

aone all she could to complete the gift, was a party to the suit to set it 

admitted the gift to pe complete, it was held that such a gift could not be 

Msspl‘«-n ^ because the donor was out of possession, and no 

possession was ever given no the donee. 

Ponnin Judicial Committee of the Privv 

Council in 1888—d/a/iowai Btcksh Khany. Hosseini Bihi (1)—where the 

que^'on was, whether a gift, assuming one to have been made, was good 

that the gilt was invalid because possession was not given. That subject 
was considered in a case which came before this Board in 1884—ifafi Das 

S S’niSf U 218. There i. S'lw 

that the piinciple on which the rule rests has nothing to do with feudal 

rSti’nrt’ European analogy is rather to be found in the cases 

not doL n h M or transfers [497] where, if the donor has 

fadv did ^rjhr appears to their Lordships that the 

lady did all she could to perfect the contemplated gifc, and that nothin® 

rbllcTtv' lllTli ‘he utmost 

Tnd r?n Itself authorizes the donees to take possession, 

hold under th® ‘^'"® Possession. Their Lordships 

hold under these circumstances, that there can be no objection to the gift 

he giound that Shahzadi had not possession, and that she herself did 
not give possession at the time.” nerseii aia 

to rnL^f question as to the right of the defendant in the present case 
fulfilment the plaintiffs, the lands, possession of which in 

Pn^ot ^ ® directions was given to her by her brother 

Purshotam in 1879, the year following that in which Ganesh Vithal died. 

may, we think, be regarded from another point of view. The Subordinate 

-Judge, It vyill be remembered, considered that the plaintiffs’ father Pursho- 

tam was simply an instrument in carrying out the wishes of his deceased 
rather Granesh Vithal. 

During the argument of the appeal before us, the Court asked the 
learned pleaders whether Ganesh Vithal might not be taken to have 
constituted Purshotam a trustee to carry out his (Ganesh’s) intention 
As pointed out to us by the pleader for the plaintiffs, Hari bin Govinda, 
the tenant of the lands in dispute, whose evidence was considered trust¬ 
worthy by both the lower Courts, had stated that Ganesh Vithal, after 
saying that if he recovered be would execute a document, added, but if 

not. Purshotam and his own wife were to execute a deed in favour of the 
oetendanfc. 

The difficulty which arose in some of the transactions, which in 
previous cases became the subject of judicial decision, owing to their 
incomplete or imperfect character, does not arise here where everything 
that was intended by Ganesh Vithal to be done has been done. In the 
year after his father’s death, Purshotam carried out his father’s instruction 
thus far, vtz.. he executed the document to the defeudant, and she was put 
« possession of the property. Whether in framing that document [498] 
Purshotam had any power to insert in it the clause prohibiting the 
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1892 defendant from mortgaging, selling or otherwise alienating the lands to 
Aug. 11. any one else, a clause which the Subordinate Judge says Purshotarai 
■ admits was written by him of his own will and was not inserted at tho 

Appel- instance of the defendant, need not now be considered. It is clear that 
LATE Pursbotam executed the document for the purpose of carrying out his 
Civil. father’s wishes. It became necessary for him to execute such deed of gift,, 

- since owing to bis death his father had been unable to execute a formal 

17 B. 486. deed of gift in his lifetime, and which, had he recovered, he intended to 

have done. 

It must be borne in mind that the gift and directions regarding it by 
Ganesh Vithal were, as found by the lower appellate Court, made and 
given when he was on his death-bed. 

The case of Duffield v. Elives (1) (decided by the House of Lords), 
where a mortgage was held a good subject of donatio mortis causa, shows 
that there may in England be a good donatio mortis causa of an instrument 
which does not pass by delivery, and that the executors of the donor 
are trustees for the donee for the purpose of giving effect to the gift. 
In In re Dillon (2), which came before the Court of Appeal in 1890, where 
it was held that a banker’s deposit note was a good subject of a donatio 
mortis cansa, Cotton, L. J., and Lindley, L. J., in commenting on Duffield 
V. Elwes say that in the case of an incomplete voluntary gift inter vivos 
the Court would not interfere to compel either the donor or his 
executors to perfect it, but that the House of Lords in Duffield v. Elwes 
held, and it was established by that decision, that the principle of not 
assisting a volunteer to perfect an incomplete gift does not apply to a 
donatio mortis causa. 

In In re litchards (3) decided by Mr. Justice North in 1887, a 
testatrix by her will, made in 1873, bequeathed a legacy of £150 to her 
servant, Elien Harris. In 1877 she banded to Cottrell, her solicitor, 
a promissory note for £200 signed by herself and payable on demand to 
Ellen Harris, telling Cottrell not to mention the note to any one but 
Ellen Harris, but on the [499] death of the testati'ix to give it to- 
Ellen Harris if she should remain in the service of the testatrix until 
her death. The testatrix died in 1881 and had never revoked the 
direction which she had given to Cottrell about the note. It was 
held that Cottrell was constituted a trustee of the note that he might 
after the death of the testatrix hand it over to Ellen Harris, if she 
fulfilled the prescribed condition, and that Ellen Harris was entitled 
to prove for the amount of the note in the administration of the 
estate of the testatrix. It was argued on behalf of Ellen Harris- 
that there was a complete gift of the note to her or a declaration of 
trust of it in her favour, subject only to the condition that she 
should remain in the service of the testatrix until the death of 
the latter, and that such condition was fulfilled. On the other side it 
was contended that the gift of the note was voluntary and was incomplete ; 
it was only intended to be made, not actually made, and that the Court 
will not aid in perfecting an imperfect voluntary gift. North, J., said 
(p. 544) ; ** It is sullioient if there was either a complete transfer of the 
property in the note, or a declaration of trust of it. The testatrix might 
have made a declaration of trust making herself trustee. It was equally 
competent to her to make a third person a trustee for the purpose. It 
appears to me that the note was handed to Mr. Cottrell for the purpose and 


(1) 1 Bligh. N. 8. 497. 


(a) 44 Oh. Div. 7G. 
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■with the intention expressed by the testatrix at the time when it was given, 
which intention was never altered down to the time of her death, and 
that enough was done to constitute him a trustee of the note for Mrs. Brock 
Kt.e., Bllen Harris) in case she should fulfil the prescribed condition. 
... it appears to me that the note was placed bv the testatrix in his 
hands as a trustee in order that he might hand it over to Mrs. Brock unon 
the happening of the particular event mentioned by the testatrix. It is 
not necessary to consider what the power of the testatrix might have been 
ID the meantime, if she had changed her mind because she did not do so.” 
ihe question whether a person who purchased a Government Promis- 

''alue of Rs. 5,000 in his own name had con¬ 
stituted himself a trustee of it for his daughter, arose in the case of Hirbai 

V. Jan Mahomed Khalakdina (1), [SOO] came before Mr, Justice West, 
and atterwarda before the Court of Appeal consisting of Sir Charles 
bargent O. J. and Bayley, J. Both Courts held that the alleged trust was 
«ot established by the evidence, and the suit by Hirbai, the daughter, was 
dismissed but without costs, the father’s intention that his daughter should 
have the benefit of the Rs. 5,000, to which, however, he failed to give 

ci.v Pk law on such subject; was very clearly stated by 

.iudgmeut of the Court of 
PP . He said (p, 2o0): Now the plaintiff’s case is that, although 

there was no complete transfer of the legal ownership in the note. Kbal- 

p anbhoy constituted himself a trustee of the note, for the benefit of 
Hirbai and that the Court will enforce the trust, although a voluntary 

If ki’ k authorities in the Courts of Equity in England have 

■established that, although the Court will not assist an incomplete gift, it 

will give etfect to a declaration of trust by the donor when clearly and 

ac on y esliablished. The application of this doctrine to parti- 

doubtless, given rise to much divergence of opinion; 
DUD we think that, having regard to the weight of authority, the law 

SirG. Jessel in Richards y. 

* {76 1. j. ^ The principle is a very simple one. A man may transfer 
is prc^erty, without valuable consideration, in one of two ways: he may 
01 er D such acts as amount in law to a conveyance or assignment of 
• 1 ■ , completely divest himself of the legal ownership, 

n 10 case the person who by those acts acquires the property takes it 
oeneucially, or on trust, as the case may be : or the legal owner of the 
propercy may, by one or other of the modes recognized as amounting to 
a valid declaration of trust, constitute himself a trustee, and. without an 
c ua ransfer of the legal title, may so deal with the property as to deprive 
nimseit of its beneficial ownership, and declare that he will hold it from 
T;dat time forward on trust for the other person. It is true he need not 
^se tde words, I declare myself a trustee,’ but he must do something 
ic ig equivalent to it, and use expressions which have that meaning ; 
Tor, however anxious the Court may be to [501] carry out a man’s 

en ion, it is not at liberty to construe words otherwise than according 
CO their proper meaning.” 

i lifio Chief Justice says : “The equitable doctrine of the 

by acknowledgment of trust when it is sought to 
an ish it by oral evidence, requires to be applied in this country with the 
grea est caution ; and we cannot doubt that to allow an acknowledgment 
D rust to be established by the evidence of interested parties speaking 

(1) 7 B. 229. (2) Ij. R. 18 Eq. U. 
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as to conversations which took place seventeen years ago, without the 
corroboration derived from other evidence pointing irresistibly in the same 
direction, would be to introduce a most dangerous mode of appreciating 
evidence in this country and would otJer a direct encouragement to 
perjury.” 

In the present case no such diflicuity or danger exists. From the 
oral and documentary evidence produced before the Subordinate Judge, 
both he and the Judge of the lower appellate Court have arrived at the 
clear conclusion that the lands in question were given by Ganesh 
Vithal to the defendant, and that as his death a day or two afterwards 
prevented his carrying out his intention of executing a formal instrument 
of gift, his son Purshotam executed the deed of gift in obedience to and for 
the purposes of carrying out the wishes of his father, and possession of 
the lands mentioned in it was, therefore, given to the defendant. We 
think that Ganesh Vithal, considering the dying condition ho was in, must 
be taken to have done all or nearly all he could to carry out his intention,' 
but at all events that he must be considered as having constituted himself 
a trustee and also his son Purshotam a trustee to execute a formal deed of 
gift of the lands in question to the defendant, although by law no formal 
deei was necessary. Why Purshotam delayed executing the document 
for seveivil months, does not clearly appear. When it was at length 
executed, it had as much binding effect as if it had been executed the day 
after Ganesh Vithal’s death. In executing it. Purshotam was carrying out 
the trust expressly imposed on him by his father. The property was 
admittedly the self-acquired property of Ganesh Vithal, and he was at 
perfect liberty to dispose of it as he thought proper. 

[502] Tile plaintiffs in their ninth ground of aopeal presented to this 
Court object that the lower Court should have construed Ex. 10 (the deed 
of gift by Purshotam to defendant) and determined the rights of the parties 
under it. No arguments were addressed to us as to whether or not the 
defendant, in the events which have happen^^d, took more than a life-interest 
in the lands in dispute, nor is it necessary for the deturmination of this 
appeal for us to consider tho extent of the interest which she now has in 
the property. We cannot gather from the findings on the issues raised in 
the lower Courts or from the judgments of the Subordinate Judge or of the 
District Judge that the quality or extent of the defendant's interest in the 
lands in dispute was either argued or determined. 

Upon the whole case, therefore, we are of opinion, whether the gift of 
the lands in dispute by Ganesh Vithal bo regarded as a gift, possession 
thereof being afterwards given to and taken by tho defendant, Ganesh 
Vithal having, as it aopears, bought tho property to give to his daughter, 
or whether Ganesh Vithal be considered as having constituted himself a 
trustee, and as having also made Purshotam a trustee to carry out his 
wishes, that the defendant ever since 1879 has been and still is in lawful 
possession of the lands in dispute, and that tlie plaintiffs have neither by 
Hindu law nor otherwise any legal or equitable claim to have the deed of 
gift (Ex. 16) cancelled or to deprive the defendant of her possession of tha 
property. Consequently the decree of the lower appellate Court must be 
confirmed and the appeal dismissed with costs on tho appellants. 

Decree confirmed. 
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[503] APPELLATE CIVIL. 

Befo'ie Mr. Justice Bayley, Chief Justice {Acting), and Mr. Justice Candy. 

Annaji Dattatraya {Original Plaintiff), Appellant v. Chandrabai 
{Original Defendant), Respondent.'^ [iSfch August, 1892.] 

Civil Procedure Code {Act XIV of 1882). s. Attachable interest-Vestcd remainder 
— uift — (jri/t to a tcoman gives a life-inieyest. 

^ certaiQ house was liable to be 
attached and sold in executiou of a decree obtained by him against the defend¬ 
ant s son. The defenoant, who was 80 years of age, claimed the house as h-r 
absolute property, alleging that ber son by a deed had given it to her as a 
provision for her mainfenance. The deed stated that she had been made the 

owner of the house ; that the donor had no right to it, and that it wholly 
belonged to her. ^ 

that the plaintiff was entitled to the declaration prayed for. The 

surrounding circumstances showed that ihp house was revertible to the donor 

on the defendant s death. He had what in English law would be termed a vested 

emai^er on her death, and he had. therefore, a saleable interest during her 

i an interest which could ba attached and sold under s. 266 of the 

Uvil Procedure Code (Act XIV of 1882). 

fnn!? well-established rule must be 

followed that, in the absence of express words showing such an intention, a 

absolute estate of inheritance which she is 

enaoiea to alieDate. 

f ^ 1 1 Bom. L.R. 303 (307); 3 Bom. 

Exnl r ^^5 <627) ; 9 O.G. 119 (122) ; 1 8.E.R. 211 (214) ; 

Expl.. 32 C. 1051 (10o7)=2 C.L J. 50 = 9 G.W.N. 784 ; D., 22 B. 984 (986).] 

ys'® a second appeal from the decision of Dr. A. D. Pollen 
District Judge of Belgaum. 

K Pjaintiff sued for a declaration that a certain house was liable to 

be attached and sold in execution of a decree obtained by him against the 

detenaant s son, Ravji Raghunath Karnik, in the Bombay Court of Small 
Causes. 

The defendant Chandrabai contended that the house was her absolute 

property under an assignment from her son Ravji Raghunath for her 

separate maintenance. The assignment was in the following terms :_ 

You are my adoptive mofcher. We lived together till to-day, but 

we cannot live together hereafter. If you live apart I am not likely 

to provide maintenance for you at the proper time. Hence as a provision 

for your supoorb I have delivered my bouse to you and made you the owner 

thereof. You should live in the bouse and let it to others. You may 

recover its rent direct. I have no [504] right to it. It wholly belongs 

to you. I have this day delivered possession of the house to you, and 

caused the tenants to execute kabulyais in your favour. I have not mort- 

^ged or sold the house to others. I have no right bo do so in future. 

You will hereafter have no claim for maintenance against me. You 

should support yourself by the reab of the house. I have no objection to 

your managing the house according to your pleasure." 

The Subordinate Judge found that the house was liable to sale in 

execution against Ravji Raghunath subject to the defendant's right to 

enjoy it till her death, and decreed the claim making the declaration sought 
for. 
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The defendant appealed, and the District Judge reversed the decree. 

The plaintiEf pteferred a second appeal. 

Vamdeo Govcd Bhandarkar, for the appellant.—The question is 
whether the appellant, who is the judgment-creditor of Ravji, is entitled 
to sell the house in dispute in execution of his decree. The effect of the 
deed made by Ravji in his mother’s favour is to give her only a life-estate, 
and Ravji has a vested right in remainder— Hirabai v. Lakshmibai (1) ; 
Seth Mulchand v. Bai Mancha (2) ; Koonjhehari v. Premchand Dutt (3). 
Unless an express power of alienation is given to the widow in the docu¬ 
ment itself she cannot alienate— Ganpat Rao v. Ravi Chandar (4); Umes 
Chvnder Sirkar v. Zahur Fatima (5). The present is, therefore, nob a 
case of contingent interest, and consequently it does not fall under the 
provisions of s. 266 {k) of the Civil Procedure Code. 

Mahadeo Chimnaji Apte, for the I’espondent.—Though the document 
does nob authorize the mother to alienate, still the question with respect 
to succession after her death is to bo taken into consideration. If Ravji 
be not alive at the time, some other person would succeed, but if he be 
living he would succeed as heir to bis mother. His interest is. therefore, 
contingent and not a vested remainder ; consequently the case is governed 
by s. 266 (k) of the Civil Procedure Code— Ram Chnndcr Tantra Doss 
v. Dhurmo Narain Ckuckerbutty (6). Under the [5053 document 
the son has given up all his rights to the property till his mother’s death, 
and his interest is contingent upon his surviving her. During the life¬ 
time of the mother, at least, his interest baing contingent, it cannot be 
sold Bebee Tokai Sheroh v. Davod Midlick Fureedoon (7). Under the 
document the mother has become absolute owner, because at the outset 
the document purports to be malaki patra (deed of ownership). Further, 
in the body of the document it is distinctly stated that she is made the 
full owner, and is to deal with the property as she likes. 

JUDGMENT. 

Candy, J. -We are unable to agree with the view taken by the 
District Judge, that Ravji had no saleable interest in the house, on the 
ground that the conveyance executed by him in favour of his adoptive 
mother was an absolute transfer of full ownership, and, therefore, 
Ravji s right to succeed bo the property on his mother's death, if she still 
had an interest in it at the time ot her death, was, as a mere contingent 
interest, not liable to attachment and sale under the Civil Procedure 
Code. We think in the case of gifts as in the case of wills, that the well- 
established rule must be followed, i, c., that in the absence of express 
words showing such an intention, a gift to a woman does not confer an 
absolute estate of inheritance which she is enabled to alienate (see 
Metabai v. Dakshmibai (1) and Koonjbefiari v. Premchand Dntt (3)). 

It may be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family; and it 
may be assumed that a Hindu knows that, as a general rule at all 
events, women do not take absolute estates of inheritance which 
they are enabled to alienate {Mahomed Shumsool v. Shcxonkram (8)). 
Now what are the surrounding oiroumstanoes here ? It is admitted that 


(1) 11 B. 673. (Q) 7 B. 491. (3) 5 0. 684. (4) 11 A. 296. 

(6) 16 G. 164. (6J 16 W. R. P. B, 17. (7) 6 M. I. A. 610. 

<8) 2 r. A. 7 (14). 
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^ adoptive mother, is over 80 years old ; and the deed A 

recites that Eavji makes over to her the house in question (which is ad¬ 
mittedly the only ancestral property remaining in the family) as a 
provision for her maintenance. She is to support herself by “ the rents, 

fhe nnL I'®" tS06] expressly 

is nnitrr • f^f^tejihe property. She is made owner thereof, but that 
the “ hfe-interest. We have no doubt, therefore, that 

l^oWing that the surrounding circum- 
TfTe that the house was revertible to Eavji on the lady’s death. 

Thr^nh interest in the house during the lady’s life. 

i?on in of an adopted 

Lath nf ^ family property were, by express agreement, deferred till the 

death of his adoptive mother-see Chitko Raghunath y. Janaki {1) ■, and 

1 18t’n December. 

beenVh^^^ 1“®^ ®°’^ attached and sold. Whatever may have 

0 vn Proeed Present 

9°‘f®'Ravji s interest could be attached and sold. The 

Eavii Ld power to appropriate the profits ; and 

v«c,? d ^ ^ ^ termed in the phraseologv of English law a 

vested remainder on her death (Of. Bhagbutti v. Bholanath (I)). Such 

It doeT attached under s. 266, Civil Procedure Code. 

^ ^ ” wEhm tbe description of an expectancy or of a merely 

SSf(3) r ®*^ '“'^®'^®®'’ V. Zahur 

Tndo5°‘^®d circumstances we must reverse the decree of the District 
Sendant Subordinate Judge, with all costs on 


Decree reversed. 


17 B. 507. 

[507] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Telang. 


Boshanlal [Original Defendant), Applicant v. Lachmi 
JMARayan (Original Plaintiff), Opponent."^ [6th September, 1892.] 

Cawsg CoMr^s Act iZV of 1882). s, 37—Dccj-^e-Ex parte decree-- 
11 art 164^^ decree—Limitation—Limitation Act {XV of 1877), 

Section 37 of the Presidency Small Cause Courts Act (XV of 1882) does not 
apply to an ex parte decree. / u t 

ex parte decree passed by a Presidency Court of 

?QQo^ Civil Procedure 

lAct XXV of 1882), and the period of limitatiou for such an application is thirty 

days as prescribed by art. 164 of the Limitation Act (XV of 1877). 

/A ^°,9,pplication under s. 622 of the Code of Civil Procedure 

lAot XIV of 1882). 

f a^°n ^ac^°=^*narayan Makhanlal filed a suit in the Presidency Court 

M Small Causes to recover a sum of Ea. 1.999-15-6 from the applicant 
Eoshanlal Gokhal. 


* Application No. 110 of 1892. 

(1) 11 B. H, 0, B, 199. (2) 2 I A. 256 (269, 260). (3) 18 C, 164. 
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Roshanlal was described in the plaint as residing at Hatras and 
carrying on business in Bombay by his munim, Jaganath Badridas. 

The summons issued to the defendant Roshanlal was served upon 
his alleged munim^ who it appears did not communicate the fact of the 
service to Roshanlal. 

The suit came on for hearing on the 22nd March. 1892, when an ea; 
X^arle decree was passed against Roshanlal. 

The decree was transferred for execution to the Court of the Subor¬ 
dinate Judge at Aligarh, in the North-West Provinces, within whose 
jurisdiction the defendant was residing. 

On the 9th April, 1892, certain property belonging to the defendant 
was attached in execution of the decree. 

Thereupon the defendant applied to the learned Judges of the Smal! 
Cause Court at Bombay to set aside the cx parte decree, alleging that 
he had not been served with the summons, and [508] that Jaganath 
Badridas was not his mumm, and had no authority to accept service on 
his behalf. 


On the 3rd May, 1892, this application was rejected as time-barred 
under s. 37 of the Presidency Small Cause Courts Act XV of 1882. 

The defendant Roshanlal thereupon made the present application to 
the High Court under its revisional jurisdiction. 

A rule nisi was granted, calling upon the plaintiffs to show cause why 
the ex parte decree should not be set aside. 

Jardine (with Bhaishankar Nanahhai), showed cause:—The present 
case falls under s. 37 of the Presidency Small Cause Courts Act (XV of 
1882). That section applies to every decree and order of the Small Cause 
Court, except a decree based upon an award. An application to set aside 
an ex-parte decree must, therefore, be made within eight days as provided 
by that section. The procedure laid down by s, 108 of the Code of Civil 
Procedure (XIV of 1882) and the period of limitation prescribed by 
art. 164 of the Limitation Act (XV of 1877) are inconsistent with the 
special procedure laid down in s. 37 of the Small Cause Courts Act. They 
are, therefore, inapplicable under s. 23 of the latter Act. In the present 
case the application to set aside the cx parte decree was made more than a 
month af[.er the date of the decere. It is, therefore, time-barred. 

(with him Manekshah Jahangirshah) contra: —The procedure 
laid down in s. 108 of the Code of Civil Procedure (XIV of 1882) is the 
only procedure to be adopted for setting aside an ex p irte decree. It is 
not inconsistent with the provisions of s. 37 of the Small Cause Courts Act, 
which contemplates cases in which a decree is to be reviewed or a new 
trial sought. To such cases alone the eight days’ limitation applies. An 
application to set aside an ex parte decree is governed by art. 164 of the 

Limitation Act (XV of 1877). The present application is, therefore, within 
time. 


JUDGMENT. 

Parsons, J.-—Wo think the Chief Judge of the Small Cause Court 
was wrong in applying to the application under review the provisions of 
s. 37 of the Presidency Small Cause [609] Courts Act. 1882, and the period 
of eight days limitation therein prescribed. The application was one to 
set aside a decree that had been passed cx j)arte against the applicant. It 
comes strictly within the terms of s. 108 of the Code of Civil Procedure, 
and the period of limitation for an application made under that section is 
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[510] APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Teiang. 


PiTAMBERDAS (Original Plaintiff), Applicant v. Jambusar Town 

Municipality {Original Defendant), Opponent."^' 

[6fch Sepfeember, 1892.] 

Estoppel—Tax~Payment of a tax for one year without proiest—Payment of the tax in a 
suosequent year under protest—Suit to recover money so paid—Cause of action. 

The plaintiff paid a house tax, at the rate of Rs. 6. for the vear 1890 without 
any protest. When the tax was sought to be levied from the plaintiff at the 
same rate for the year 1891, he objected to the levy as illegal and excessive, and 
paid the tax under protest. He then sued to recover what he alleged was an 
excess charge of Rs. 6 in respect of the tax for 1891. His claim was rejected on 
» tne ground that be was estopped from recovering the alleged excess by reason of 
his having paid the tax for 1890 without protest. 

that the suit was not barred. The levy of a tax in each year gives a new 
ana distinct cause of action, and the payment of the tax without protest for one 
year does not bar a suit to recover a sum paid in a subsequent pear under protest 
on account of a tax which was not legally chargeable for that. year. 

This was an application under s. 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

action was instituted by the plaintiff against the Town 
Municipality of Jambusar to recover Rs. 5, which he alleged to be an 


thirty days from the date of executing any process for enforcing the judg¬ 
ment (see Act Xy of 1877. seh. II, art. 164). Section 108 is one of the 
sections coinprised in chap. VII of the Code of Civil Procedure, the whole 
of whicu is in terms extended to the Court of Small Causes by s. 23 of the 

Presidency Small Cause Courts Act, 1882. which provides that the proce¬ 
dure prescribed thereby shall be followed, except where such procedure is 
inconsistent with the procedure prescribed by any specific provisions of this 

■li eu procedure prescribed in s. 108 is inconsistent 

with the procedure prescribed in s. 37 of the Act. We cannot assent to 

this ai gument Section 37 deals with new trials and revisions of decrees 

oiclers. The procedure under which cx parte decrees may be set aside 

s n no way inconsistent with a procedure under which a decree or order 

may ^ reviewed or a new trial ordered. Both exist under the Code of 

'f °° reason why both should not exist under 
the Small Cause Courts Act. In fact the intention that both should 

exist seems beyond doubt. Section 108 contains a procedure bv which 

ex parte decrees alone can be .set aside, and its extension to the Court of 

Small Causes would be quite meaningless if they could also be set aside 

undei some specific provision contained in the Act itself. The period of 
1 mitation allowed by s. 37 is so short that that circumstance by itself 

^ parf^ decreed^ against the supposition that the section applies to 

j absolute. We send back the application to be 

disposed of undw-the provisions of s. 108 of the Code of Civil Procedure 

on its merits. We order the costs of this rule to be costs in the applica- 
tion before fche Small Cause Court. 

Rule made absolute. 


* ApplioatioD No. 100 of 1892. 
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excess charge in respect of the house tax levied from him for the year 
1891. 

The plaintiff alleged that his house had been overvalued for the 
purpose of the tax ; that though he was liable to pay the tax at the rate 
of Re. 1 only, a tax of Rs. 6 per year had been levied from him for the 
years 1890 and 1891. 

The Subordinate Judge held that as the plaintiff had paid the tax at 
the rate of Rs. 6 without any protest for the year 1890, he was estopped 
from recovering the alleged excess charge for the year 1891. He also held 
that the suit was barred by limitation. He, therefore, rejected the 
plaintiff’s claim. 

Against this decision the plaintiff applied to the High Court under 
its revisional jurisdiction. 

[511] Nagindas Tulsidas, for the applicant. 

There was no appearance for the opponent. 

JUDGMENT. 

Parsons, J. —The decision of the Subordinate Judge with Small 
Cause Court powers on the first issue is not according to law. Plaintiff 
paid the house tax at the rate of Rs. 6 for the year 1890 and also for 
the year 1891. He sued for the recovery of what he alleged was an 
excess charge of Rs, 5 in respect of the tax for the year 1891 only. The 
Subordinate Judge held that the fact of his not having issued a notice, or 
presented an application against the charge of Rs. 6 for the year 1890, 
barred—that is, estopped—him from bringing the present suit. But this is 
not so. The levy of the tax in each year would give a new and distinct 
cause of action, and the payment of the tax without protest for one year 
would not bar a suit to recover a sum paid in a subsequent year under 
protest on account of a tax which was not legally chargeable for that 
year on the plaintiff. 

With reference to the finding on the 4th issue (that the suit is time- 
barred), we would observe that if the valuation of the plaintiff’s house 
was made annually, a fresh cause of action in respect of over-valuation 
would also arise annually even if the valuation remained the same; and 
the fact that no objection had been made to the valuation for the year 
1890 would not render this suit, which is based on an alleged over-valua¬ 
tion for 1891, time-barred. It would be in time, provided that it is 
brought within the period allowed by s. 48 of the Municipal Act of 1884 
counting from the date of the act complained of, that is, the overvaluation 
made in 1891. 

We make the rule absolute, and return the case for trial on the 
merits. Costs of this application to be costs in the cause. 

Tilde made absolute and case remanded^ 
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BHASKBE TATTA SHBT V. VIJALAL NATHU 17 Bom. 513 


17 B. 512, 

[512] APPELLATE CIVIL. 

Before Mr. Justice Parsons &nd Mr. Justice Telang. 


Bhasker Tatta Shet and others (Original Defendants) 
Appellants V. VlJALAL Nathu (Original Plamtii), 
Respondent.* [27th September, 1892.] 

Limitahon Act (XV of 1877), s. 19—Acknowledgment—Manager of a joint Hindu 
family—His authority to acknowledge a family debt -Hindu ^law—Manager. 

nf ThB ® Hindu family has authority to acknowledge the liability 

nL^iod properly contracted, so as to give a new 

ma^ of'■“‘tatiOQ against the family from the time the acknowle^ment is 

Tth: within the meaning ofs. 19 

Chinnaya Nayudii v. Qurunatham Cheiti (1) followed. 

37 C. 461 = 11 C.L.J, 484 = 14 CWN 741 
M.L.J 144(119); 9 Bom. L.R, 12b9 (1292) ;^20 
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Appel¬ 

late 

Civil. 

17 B. 512. 


Second appeal from the decision of Eao Bahadur G. A. Mankar, 

Tqqq ® of Tbana, A.P.. in appeal No. 204 of 

lbo9 of the DisCrict File. 


_ The plaintiff su-id to recover Es. 632-3-3 as principal and Es. 64-4-9 

as interest due on a khata or account adjusted and signed by defendant 
No. 1 on 7th November 1885. 

r ui plaintiff sought to make the defendants Nos. 2, 3 and 4 also 
liable to pay the debt in question, on the ground that they were younger 
brothers of defendant No. 1, living in union with him, and therefore 
bound by his acts as a manager of a joint Hindu family. 

Defendant No. 1 admitted the plaintiff’s claim. 

Defendants Nos. 2, 3 and 4 pleaded that the debt in question was 
not incurred for the benefit of the family, and that defendant No. 1 had 
no authority to bind them by executing the khata sued upon. 

Both the lower Courts awarded the plaintiff’s claim as against all the 
defendants, holding that the defendant .No. 1 had contracted the debt as 
a manager for the benefit of the family, and that the khata sued upon was 
binding on all the defendants. 


Against this decision defendants Nos. 2, 3 and 4 preferred a second 
appeal to the High Court. 

[513] Vasudev Gopal Bhandarkar, for appellants.—The khata sued 
upon is an acknowledgment of a debt. The question is, whether it is a 
sufficient acknowledgment within the requirements of s. 19 of the Limita- 
tion Act (XV of 1877). I contend that the manager of a joint Hindu 
family has no authority to acknowledge a debt due by the family so as to 
keep it alive. He is not an “ agent duly authorized in this behalf ” 
within the meaning of s. 19 of the Act— Kumarasami Nadan v. Bala 
dsaqappa Ghetti (2) and Mayne on Hindu Law, s. 308. 

Rao Saheb Vasudev J. Kirtikar, for the respondent, was not called 

upon. 


(1) 6 M. 169. 


* Second Appeal Ko. 334 of 1891. 


(2) 1 M. 385. 
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JUDGMENT. 

Parsons, J.—The finding of the Court below that the debt was 
contrncfced by the first defendant, the manager of the family, for the 
benefit of the family is binding upon us in second appeal, and we see no 
reason to interfere with it on the ground of any presumption being 
illegally made, or oniis wrongly placed. 

The only other question argued before us relates to the power of the 
manager of a joint Hindu family to acknowledge the liability of the 
family in respect of a debt which is not at the time barred by the law of 
limitation, so as to give a new period of limitation against the family from 
the time when the acknowledgment is signed. The answer to the ques¬ 
tion, which is one that arises under s. 19 of the Limitation Act, 1877, 
depends upon whether the manager is an agent of the family, duly 
authori;^ed in this bshalf. In the case of Kumarsami Nadan v. Pala 
Nagappa Chetti (1). it was held that “ the relation of the managing 
member of a Hindu family to bis co-narceners does not necessarily imply 
an authority upon his part to keep alive, as against his co parceners, 
a liability which would otherwise become barred.” This case was referred 
to. apparently with approval, by a Bench of this Court in Naranji v. 
Bhagvandas (2). Since then, however, the Full Bench of the Madras 
High Court in Ghinnaya Naytidii v. Gurunathavi Chetti (3) has decided 
that “ a manager has authority to make payments for the family, he 
has the same authority to acknowledge as he has to create debts.” This 
later decision appears to us to be correct, [514] and we follow it. 
We can see no practical difference between the power to create a debt and 
the power to acknowledge a liability for the debt so created. Ordinarily 
the power to do the one impliedly involves the power to do the other. 
No greater authorisation is needed for the one act than for the other. If 
then, by Hindu law the manager of the family has under certain condi¬ 
tions authority to contract debts for which the family is liable, he has by 
the same law authority to acknowledge the liability of the family for the 
debts which he has properly contracted. This latter authority is, we 
think, entitled equally with the former to be considered a part of the 
functions of that member who is managing on behalf of the family. The 
exercise of such an authority must often be necessary and may be very 
beneficial to the family. In our opinion the manager must ordinarily be 
held to be an agent duly authorized in this behalf within the meaning 
of s. 19 of the Limitation Act, 1877. Evidence may of course be 
adduced in each case of facts or circumstances to show the contrary, but 
there is no such evidence in this case, the appellants having rested their 
defence upon the allegation that the family was not joint when the 
acknowledgment in question was made. We confirm the decree with 
costs. 


Decree confirmed. 


(1) 1 M. 385. 


(2) P. J. 1891, p. 238. 
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In re PREMJI TRIKUMDAS 


17 Bom. 516 


17 B. 614. 


Before Mr, 


ORIGINAL CIVIL. 

Justice. Starling and beiore Sir CharL., Sargent, Ki., Chief 
Justice, and Mr. Justice Telang. 


In re Premji Trikumdas." [11th and 23rd March, 1893. 


J 


r — — w ^ . j 

Civil Procedure Code^iXIV o 1 <? 9fi7 id- i ^ 

in obedience to the decree or by «ale satisRed either by delivery 

which au enquiry can be held, ti.c, any property which is '’attSb" Sr“\he' 
to bc°eefze‘d^o^Tou?.ToU ^ nrima fade liable 

prLl7a2 rh:^r:p?r:y“rthe"fud;menf d’eb‘tor"I^:h‘ ” H " 

allege that he ie a mortgagee in po^sefsio "of tt°aUacLd """" 

IK., 54 P.R. 1901 = 45 P.L.R. 1901.] 

Summons in chambers. 

On the 26th January, 1893, Messrs. Bhaishankar and Kanea 
ciuse“^X he U Trikumdas to shL’ 

balance of taxed costs due to them in respect of 
certa,in suits m which they had acted as his attorneys. The summons was 
obtained under Rule 183 of the High Court Rules, which fs L fonows - 
An attorney, when he has taxed his bill of costs against his client 

Wti? payment of the sum aj/owed on 

orCMl pXrre.” 

and Premi? 1893 the above summons was made absolute, 

K.i.rr »Sii.rBr6,2a"Sr 

*0 9th February, 1893. Mr. Bhaishankar Nanabhoy the senior 
hrMWel thatX and Kanga. filed an affidavit, in which 

above nZr ^ l“u- execution of the 

darh.R^ r j tt^at Premji Trikum- 

andhflgTA property to his wife. Premabai, 

d bad pledged [516] valuable ornamen ts fco a Marwari, Jana Ookha, and 

461 oVlX'anrslo ofTJglf"'- °1 1890, 613 of 1890, 


1893 
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Original 

Civil. 
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that these three persons, viz.s Premji Trikumdas, Premabai, and Jana 
Ookha, were able to give information as to property liable to be attached 
in execution of the said order. 

Upon this affidavit an order was obtained on the 9th February 1893 
under s. 267 of the Civil Procedure Code (XIV of 1882), requiring Pramji 
Trikumdas, his wife Premabai and Jana Ookha to attend before the Judge in 
chambers to bo examined in respect of any property in their possession 
liable to be seized in satisfaction of the order of the 6th February, 1893, 
and to answer all such questions as might be put to them, kz., and 
requiring the said Premabai to produce all deeds and documents relating 
to any of the immoveable nroporby mortgaged, or alleged to have been 
mortgaged, with her by the said Premji Trikumdas, tVc. 

Premabai thereupon filed an affidavit, in which she stated that on the 
3rd December 1891 Premji Trikumdas had mortgaged certain immoveable 
property to her, and that having failed to pay her the interest due 
on the mortgage he had given her possession of the property on the 21sb 
October 1892. since which date she had continued in possession : and that 
on the 9bh February Messrs. Bbaishaukar and Kanga had attached the 
said property under an order of 6th February 1893. On the allegations 
contained in this affidavit she, on the 17th February 1893, obtained a 
summons calling on Messrs. Bhaishankar and Kanga to show cause wby 
the above order of the 9bh February 1893 should not be set aside. 

The summons now came on for hearing. 

Macpherson, for Messrs. Bhaishankar and Kanga showed cause. 

Jardine, for Premabai in support of the summons. 

The following authorities were referred to :— Bhuqoba,i Singh v. Bam 
Adhin Singh (1) ; Maharajah Bajendro Kishore Singh Bahadoor v. Hyabiil 
Singh (2) ; Ka^nrav v. V ithaldafi(Z) : Civil Procedure Code (XIV of 1882), 
ss. 267, 647—649. 

ORDER. 

13i/i March 1893. STARLING, J.—In this matter Mr. Bhaishankar,. 
on having oljtained an order for payment of costs in a number [517] of 
suits against his client Premji Trikumdas, attached certain property of 
which Premji was the owner, but which it was alleged he had mortgaged 
to his wife, Premabai, and of which lie subsequently pub her in possession. 

On the 9bh February, 1393, Mr. Bhaishankar obtained an ex parte 
order from me under s. 267 of the Civil Procedure Code, directing Premabai 
to appear and be examined. On the 17bb February, 1893, Messrs. Bicknell, 
Merwanji and Motilal on behalf of Premabai obtained a summons from mo 
calling upon Mr. Bhaishankar to show cause why that order should not 
be set aside. 

The grounds on which the order was sought bo be set aside were that 
Mr. Bhaishankar was nob a decree-holder; that the section only applies to 
property which, under the decree, had to be given up m specie; and 
that, if it did apply to property which could be attached and sold in execu¬ 
tion of a decree, then that the property in question was not “ liable to 
attachment, as Premabai was a mortgagee in possession, and that this 
property was nob liable to bo seized," as it had already been attached. 

Section 267 provides that " the Court may, ... on the 
application of a decree-holder, summon any person whom it thinks 
necessary, and examine him in respect bo any property liable to bo seized 


(l) 22 W.R.C.R. 330. 


(2) 17 W.R.C.R. 379. 
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in satisfaction of the decree, &a.” Now, the High Court Eule No IRq 

provides that an attorney when he has taxed his bill may obtain an order 

m chambirs for payment or the sum allowed in taxation, and such order 
mav 00 executed uuder chan WY n j i? /^ •, »uoq oraer 

" l,a xrV sSl*'' T° *■' “f "»■“ 

Taking all these provisions together I mncit 

o tamed by an attorney against his client for the payment of 

decree or an order to the execution of which the provfsrons of c^n X X 
of the Code apply; and as s 2fi7 i.* e cnap. AiX 

provisions are also apolicable to proceed ngs taE^the * u 

an order. Then, is property whichTdesTed to b 'execution oi such 

o. i» execution “,°btb STtortTb^ '’""’r" 

point to any particular period of time at which the ennniriflo u 

so as to confine the operation or the secttn t "a SraXL^t^ H 

property in respect of which an enquiry can be Lid ,L 

determined is whether the alleraLn b'Lelbai St Lhe^ ^ 

TbLroT'r’-*”'®''®“-" P'-°Pe'^ty being “property liable to\T°seifef” 

and therefore, prima fac^e. is liable to be seTzed in exacuS”ofi; dt ' 
against him ; and the fact that he has mortgaged it wm w ^ ^ f 

being attached and sold in execution of the decree subject to theLTtgagS 

It is quite true that a mortgagee in r)osso( 3 qinn maw «««. t 

removed an attachment against fhf prope^r^^TX^Le Tsl^Zl^Lln- 
yet I do not think that the fact that the person who is soLht 

aliXL 'noThLTnrb:r£d‘ 

might be of opinion that the examinee was either not in possession at all 
to b°e^n? possession as mortgagee, [519] and thereafter order an attachLnt 

prevent tbe r hold that such an allegaMon w“uS 

Xna ^ examining such a parson, would be. in my opinion 

false claims‘’''®“‘"'^ iipoa judgment-debtors settingup persons to prefe; 
inX ? ?s mortgagees in possession, and would thus hamper the Lurb 
in giving to judgment-creditors that assistance to which they are entitled 
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1893 afc its hands. Consequently I hold that the order of 9fch February, 1893, 
March 23. was rightly made, and the summons of the 17bh February, 1893, must be 
- dismissed with costs. Counsel certified for. 


Original 

Civil. 
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Summons dismissed. 

On the 23rd Mirch, 1893, Lang (Acting Advocate General) on behalf 
of Premabai applied to the Court (consising of Sargent, C.J., and Telang 
J.) in its extraordinary jurisdiction for revision of the order made 
by Starling. J., on the 9th February, 1893, under s. 622 of the Civil 
Procedure Code (XIV of 1682), and for a rule nisi calling on Messrs. 
Bhaishankar and Kingato show cause why the said order should nob be 
set aside, and also for an interim stay of the said order. 


JUDGMENT. 

Sargent, C. J.—-We do nob think we have power to grant the 
application under s. 622. That section does nob seem to apply bo a case 
like this, where the order, of which a review is sought, was made by the 
High Court. We think the Court referred to in the section, whose records 
may be called for, is a Court other than the High Court, and we must, 
therefore, refuse this application. 

Application refused. 

Attorneys :—Messrs. Bhaishankar and Kanga, and Messrs. Bicknellt 
Merwanji and Motilal. 


17 B. 520. 

[520] ORIGINAU CIVIL. 

Before Mr. Justice Farran, and on appeal before Sir. Charles Sargent, Kt.^ 

Chief Justice, and Mr. Justice Starling. 

Jafferbhoy Ludhabhoy Chattoo {Defendant), Appellant u. 
Thomas D. Charlesworth and others {Plaintiffsi, 
Respondents.^ [I7bh and 18bh March, 1893.] . 

Principal and aqeni—Principal ani factor—Consignmini for factor 

o>i conaig'tmmt —Bight of fa'.lor lo sill goods consigned to h.in for salebelow the 
limit of price prescribed bg consignor. 

In January 18'^9 an agreement was made between the plaintifla and the defend* 
ant which provided that the defenlant in B>mbiy was to aot for the pUintiSa 
“ in influencing consignments of produce” to the care of the plaintiffs in London. 
Sooh produce was to bo sold by the plaintiffs in London for a certain commission 
and brokerage. Ooo of the terms of the agreement was that the business in 
England was to be worked entirely in the defendant’s name and the defendant 
was to ** undertake to guarantee the plaintiffs free of all loss in oonneotion with 
the said consignments and to guarantee the payment of redrafts, &3.” 

On the 25th January 18^9 the defendant oonsigned 435 packages of cloves to 
the plaintiffs in London and drew against the onsigniuont a draft for £ 1,100 on 
the plaintiff!. In his consignment letter the defendant stated that the omsign- 
ment was from bis constituent Obattiirbbuj Khimji, but that as Rs, 30,003 had 
b“eri advanced to him. the consignmnit wis shipped in the defendint’s name. 
The letter o^ntinuod : ” The cost is 9^1. per pound, but be expects more, and 

not to be sold under the above rale.'* 

The sum drawn against the cloves (£2.100) was £100 in excess of their value, 
and on receipt of the consignment letter on the lUh Pjbrmry 1889, the plaint¬ 
iffs at once telegraphed to the defendant to remit by o^blo .OiOOagiinst overdraft 


• Suit No. 139 of 1890 ; Appeal No. 735. 
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repliea by telegraph : “I wiU 
£ 2,100 drawn agafnst th^^Ioves. accepted and paid the draft tor 

til^lo'’rimetwtTd%helimRoft? 'ell rapidly. The defendant from 

a sale beinVeSf Th„ to allow of 

31sd October 1889. In December by h,na 6d. per pound on (he 

and the defi-'it owina tn rhe> • r« ^ market price was onlv 5d. per pound, 

1° del.Ddtnl, the 435 bales cl 

to the plaintiSs in Lnect ^ fh. A The balance due 

of sale, was £l 430.15 Thfcoi after allowing for the proceeds 

suit was brought " The defendain amount for which the presf'nt 

in selling the clL Aeiow the pUinUB, were not justified 

be credited with r52n £120 i k- pound, and claimed to 

actually realTzed by was the difierence between the amount 

the cloves had been sold at the prLri^eTprio" 

fv,"'"?’ evidence. 

aglinst R on condRfon'o^t•“=T‘l^•‘^" consignment and had advanced money 
to aLllil marke and h, ?b in case a deficit should arise, owing 

121 ’ 4 1 1 Qefendant acquiesced in that condition ; 

wasLt observe'd anftbat 

claimed by the plaio^iff- Tho iiafl inferentially admitted the right 

was conducted on thltbfs’i; ani u° was tb at the business 

iffs’ right to sell arose aooordiW condition was broken the plaint- 

limit price1mpo::rb;°th?d"efrndanl“"^^ 

fa^o^fors5rw"ho°ha^s’ma?®r'"‘‘ authorities is to show that where a 

question h Whether therwav .™““®"' 

to be inferred from tbo a ” agreemen t between the parties, either express or 

attending the parTcufar consL "TTi circumstances 

circumstances have tho nn Sumeot, that the factor should under any and what 

The of n,nv*r» In r " U'^ucr of the goods. 

vancT ® agreement lies on the factor who has made the ad- 

wfaTme^dsL^e^^nnir^a^?®'’’'.®''’ “>8 authorities warrant the inference that 
albeit he mau hfl f Rned to a foregin merchant as seaurifcy lor an a-ivance, 

where by“ea"son of t"h?fanT‘T'"^ commission and 

in value an^9 i o mirkeb or other causes his security is Heclining 

pojrc of’salp nt msuffineot. such foreign merchant is invested with a 

mty Placrl iZt nn^tf f due notice to his principal, although the latter 

no/put his fLZ! hold them on, if the principal do 

not put his factor in funds to make up the deficit so caused. 

CR., 20 M. 97 ( 101 ).] 

4 

a meSfnffn in London. The defendant was 

1890 to i eon T^r® 0 ““" brought by the plaintiffs in March, 

to Bs S^ OnnVn?” the defendant a sum of £1.512-15-11 (then equivalent 

which h^ad°h'^'^® consigumeut transactions 

wnicn had been carried od between them. 

of eoId^^ofh°‘^f°'' caused to be made, various consignments 

allf^edl h ii^^u^'i®'u ® *“ against which (as the plaintiffs 

alleged) bills had been drawn upon them for amounts larger than the value 
the consignm®nts. The plaintiffs had paid these bills and hid sold 
aU the consignments, the result being that the above-mentioned sum 

tran^actions^^ remained due to the plaintiffs in respect of these 

[822] The defendant did not admit the correctness of the plaintiffs’ 
^counb, and fcho suit was referred fco the Commissioner for baking accounts.' 
±le reported that a, sorn £1,314-10 . was due by the defendant to the 

.339 


1893 

March 18. 

Original 

Civil. 

17 B. 520, 



r 


17 Bom. 523 Indian decisions, new series [Yol. 

1893 plaintiffs on tbe 9th March 1890. The defendant filed exceptions to this- 
March 18. report, the most important exception being with reference to a certain 

- cons’gnment of cloves, which bad been sold by the plaintiffs below the 

Original limit of price prescribed by the defendant. The defendant contended 
Civil. that in the account they were entitled to charge the plaintiffs with the 

- highest price obtained for cloves at any time subsequent to their sale, or 

17 B. 820. gy 0 Qtg the difference between the price obtained by the plaintiffs 

and the price limited by the defendant. 

From the evidence it appeared that prior to the year 1839 the plaintiffs 
and the defendant had done business with each other. In January, 
18'^9, however, one of the partners in the plaintifls’ 6rm visited Bombay, 
and anew arrangement was come to between them with regard to the 
terms in which the business was subsequently to be carried on. This 
arrangement was a verbal one, but the following letters passed between 
them :— 

7ih January 255.9. 

“ To Ludhabhoy Ghattoo, ESQm 

“ Dear Sir,—I have now the pleasure to restate the arrangement 
verbally agreed upon between us in regird to the prooosed increase in 
consignment business between our two houses. Briefly stated, the 
leading points are : — 

“ That you will act for us in influencing consignments of produce 
(cotton to be excepted) to our care. 

" The business on this side to be worked entirely in your name, and 
you undertake to guarantee us free of all loss in connection with the said 
consignments, and you guarantee the payment of our redrafts, See. 

“ It is distinctly understood that the entire business in Europe is to 
be confined to ourselves, the only exception being in such cases where 
dispute may arise between us and any of your consignors, in which event, 
should the iatter so wish and with the object of retaining that particular 
connection, the consignment in question maybe entrusted to some other 
London house until the dispute may be settled. 

“ We on our part agree to a neb commission and brokerage of 1^ per 
cent. The only exception to this will he in the case of hides and any 
other goods on which the customary London brokerage is 1 per cent., and 
in such instances our inclusive charge will bo 2 percent, for commission 
and brokerage. 

[623J “ Awaiting your confirmation and agreement to the foregoing 
terms, and trusting a large trade may arise between us to our mutual 
benefit, 

"I am, &o. 

"(Signed) W. B. Gharlesworth.” 

The defendant's roplySwas as follows :— 

''Bombay, lltk January 1889, 

"To W. B. Gharlesworth, Esq.. 

"In reply to your letter of the 7th instant, we agree to the terms 
therein stated. 

"Yours, &o. 

“ (Signed) LUDHABHOY Ohattoo.” 
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* 1 , ^ was examioed on commission in London, and he swore 

that, besides the points referred to in his above letter of 7th January 
the verbal arrangement included two other terms, viz. 

(11 That in all drafts drawn by the defendant on the nkintiffs a^^Hnst 
consignments, there snould be a margin of 20 percent, between the amount 
ot the draft and the value of the goods exclusive of charges. 

(2) That whenever that margin was not kept up owing to a fall in 

the market, the plaintiffs were to draw on the defendant. 

No sworn evidence was given by the defendant as to whether or not 
toese terms formed part of the agreement between him and the plaintiffs 
hrom the cross-examination of the plaintiff, however, it appeared that 
the aefendant did_not admit them, and in a letter written by him to the 
p aintiffs, dated loth February, 1889, which was put in evidence by the 
plaintiffs, it was alleged that the agreement was only that, when the 
deficit was found to amount to £1,000, the plaintiffs were to draw on the 
deiendantfor the amount. This version of the agreement was, however, 

^ once repudiated by the plaintiffs in their letter of reply dated 8th 

noo which It was said that to allow the deficiency to reach 

£1,000 woula, by obliging them to keep so large a sum locked up for 

rnonths, cause the greater part of their commission to disappear.” The 

plaintifl also swore in his evidence that no arrangement of that kind had 
been made. 

The consignment in question, which consisted of 435 nackages of cloves, 
was made by the defendant in January, 1889. The goods [524] were 

^e property of Chatturbhuj Kbimji, one of the defendant’s constituents. 

e ore shipping them to England the defendant advanced unon them to 
Chatturbhu] the sum of Es. 30,000. He then consigned the goods in his 
own name to England and drew against them on the plaintiffs for £ 2.100. 
4.00 lollowing was the material part of the consignment letter :_ 

“ 26tk January 1S89. 

“Messrs. Thomas D. Charlesworth & Co., 

“ London. 

Dear Sirs, W^e have to acknowledge the receipt of your favour of 
'the 4th instant, and thank you for informing us fully with the tone of the 
difiterent markets, which please continue by everv one. 

We have by the present mail consigned to your good care 435 pack¬ 
ages of cloves and 5 cases of fishmaws per S.S. ‘ Clan Sinclair,’ and drawn 

against the same for £2,100 and £5 respectively. Please accept on nre- 
sentatioD. 

The consignment of cloves iafrom our constituent Mr. Chatturbhuj 
Khimji.; but as we had advanced Es. 30,000 to him since a month, we 
have shipped the same in our own name. He is a very large shipper of 
cloves, and generally consigns them to Messrs. A. D. Sassoon and E, D. 
Sassoon & Go. ; but a great deal of persuasion from us and promise to pay 
special attention and care on the sale and expenses, made here personally 
by your Mr. W^illiams, has given it to us. We need not, therefore, say any 

we are sure that you will try your utmost to fetch the 
highest prices. The cost is per pound, but he expects more and not 
to be sold under the above rate. He has also requested us to write to you 
that he has consigned to Messrs. David Sassoon & Co., 600 packages of 
oloves sold by them to arrive, but from their recent letter he finds that 
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dispute might arise; if so, he will telegraph to you through us to look to 
his interest and appoint a surveyor, which please do if needful. * * 

t * -t; 

“ We have, &c., &c. 

“ (Signed) LUDHABHOY CHATTOO.’' 

In his evidence the plaintiff stated that the amount of £2,100 was 
not a fair sum to draw against the cloves. The sum should not have 
exceeded £1,025. The defendant in his invoice valued the cloves at 
9 annas per pound. The price of “ fair quality ” cloves was only 9d. per 
pnunrt, and the defendant's cloves were daik, inferior cloves below the 
standard of fair quality. 

On receipt of the consignment letter the plaintiffs on the llth 
February 1839 telegraphed to the defendant in Bombay as follows :— 

“ Please remit £400 for your over draft on cloves per S.S. ‘ Clan Sinclair’ ; 
reply immediately.” The defendant rei lifd by telegram dated the next 
day : '*1 will remit you by outgoing [525] mail.” On the same day 
the plaintiffs received another telegram from Bombay purporting to come 
from one Tbaria Topan guaranteeing the bills drawn by the defendant. 
Tbe telegram was as follows :—• 

“Accept Ludhabhoy’s bills. I guarantee. 

“ (Signed) ThaRIA Topan.” 

The plaintiffs accepted and paid the draft for £ 2,100 drawn against 
the cloves. 

By the mail of tbe 15th February, 1889, the plaintiffs addressed the 
following letter to the defendant with reference to the consignment in 
question :— 

“ We have your esteemed favour of the 25th January for further* 
consignments, for which we are much obliged. 

“ 435 bales cloves per ‘Clan Sinclair' against which you draw £2,100. 
In doing so you appear to have made a considerable error in your calcula¬ 
tions. Tnktng the cabled value at the time of shipment at 9^^.. and each 
bale at 134 lbs., net (a very outside) will give a gross value of ... £2,150 

Less charges, freight, ito.... 325 


£1.825 

Margin as customary ... 200 


£1,625 

“"We therefore cabled llth instant : 'Empress cloves Sinclair Moroxite, 
or remit by cable £l00 overdraft against cloves Clan Sinclair; reply 
immediately.’ On following morning came your answer, that you would 
remit by mail; we also had telegram from Mr. Topan that he guaranteed* 
you. Of course we know you cannot be responsible for fall in market, 
though our advices have been persistent in anticipating a fall; but you 
appear to have overlooked entirely the loss of weight on the voyage, and 
the freight and charges. As pointed out by Mr. W. B. Charlesworbh, 
your business can only bo done on the terras named, provided we are 
kept in funds. Now, looking at your other consignments at present 
market prices, we calculate that, in addition to overdraft on 435 balei 
cloves, there is a deficiency of between £500 and 600. Such style of 
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business will not remunerate any one and is quite opposed to the under¬ 
standing. In any further business please adhere strictly to this understand¬ 
ing. yve very much regret the position the account has assumed, but we 
are not the cause, and we dm not wire for a cable transfer through any 

doubt, but as a w/a/fer 0 /J 2 (s!«ess entirely. We enclose a memo of our 
calculation, showing, irrespective of 435 bales cloves, a deficiency of 
±oou. Against Ibis we have to-day drawn upon you for Es. 4,447-14-0 

the equivalent of £300 at exchange i, i, at 15 d/s, in favour of the 

Chartered Bank of India, Australia and China, which please duly honour, 
leavine still a large balance against you. 

[526] “ Please note acceptance to your drafts as follows 

cloves ‘Clan Sinclair’ due 14th May 
™ g'fss do. 14th May. 

We will do our best with both. We note remarks as to appointment 
of a surveyor for 600 bales doves, but there would be no need for our 
interfering in any way with the firm mentioned. Unfortunately a large 
quantity of the cloves received herefrom Bombay have been of mixed 

or inferior quality which in a falling market has naturally been availed of 
by rival buyers whose claims for allowances have been large. These have 
been assessed by arbitrators in a fair and honourable manner, ranging 

^ A * 1 J| have been so bad that the 

buyers thought seriously of refusing the quality tendered and bringing an 

action againt the seller for breach of contract. A few good fair sold at 

Hte t nnn rT’ holders may also have to sell. Landed 

stock 16,000 bales with heavy supplies close at hand. Only an accident 
can improve us. 

^ Bombay to Loudon on the 15th February 

j -J . the defendant wrote the following letter to the 

piaintiffs with reference to the consignment of cloves :_ 

'In acknowledging the receipt of your favour of the 25th ultimo, we 
save also to acknowledge the receipt of your telegram, dated 11th instant, 
stating remit by wire £ 400 on account of our draft overdrawn against 
c eyes ea: S. S. Clan Sinclair, in reply to which we cabled you that "we 
will remit by the outgoing mail,’ and another telegram was also sent 

by our mutual friend, Mr. Thariabhoy Topan, saying ‘ I stand guarantee. 
Accept Ludhabhoy’s bills.’ 

We are very much surprised to receive such a telegram from you, 
Mpemlly when a clear understanding was made between us aud your 
Mr. Williams, at the time of the arrangements, that whenever you find the 
deficit amounting to £1,000 you are to draw against us for the amount, 
while only a very short time has passed, and you have grown impatient as 
to keep our bill standing, and wiring us to remit, otherwise you will not 

accept the said bills is . . . astounding ; but we thank you forgiving 

us such a lesson. You will know (that is, your Mr. Williams must have 
fully informed you) that we have been doing business with other firms from 
a longtime, but only through strong personal persuasions of Mr. Williams 
and Mr. FazuIIbhoy (of Mr. Thariabhoy Topan) we consented to give the 
bulk of our business to you, and a very fair business was done in the last 
month, but are sorry to say that you have thought proper to terminate 
the arrangement so very soon. We cannot come to any conclusion what 
made you so very impatient and take alarm at such a paltry sum. 
However, to bring an end to this unpleasant matter, we have only to say 
that as there is no consignment by the present mail, we wiir remit by 
documentary bill by the next. We would not have waited till the next 
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mail, bub now as you are safe enough for any deficit whatever, we have 
taken time. 

“ Hoping this will be sufficient. 

“ We remain, &c.” 

[627] On the 21st February, 1889, the defendant wrote again, enclos¬ 
ing to the plaintiffs a sum of £ 250, directing him to “ credit the same to 
our general account, or to the deficit in cloves, just as you think proper.” 
The letter then continued :— 

“ We consider the above amount to be sufficient to cover any deficiency 
in our overdrawn draft on the consignment of cloves per ‘Clan Sinclair’ 
for which you took alarm and cabled us bo remit even at the present low 
market, besides also you have our friend Mr. Tharianhoy Topan as 
guarantee. We have placed a limit of 9i4., on the said shipment, bub on 
arrival, if you fail to obtain our limit, kindly wire the valuations, and 
consulting with our client Mr. Chatturbhuj Khimj we will send you a 
reply whether to hold or to sell the parcel. Please act accordingly, that 
is, if it is to be sold we will wire, but if it is otherwise w’e will not reply; 
be pleased then to hold the same for some time. But according to the 
information received from Zanzibar, as well as the strong market here, we 
hone the market on your side will also increase in a short time, but we 
have induced the shipper to lower down the limit bo 

In the London market the price of doves fell rapidly. On the 8th 
March. 1889, the plaintiffs wrote to the defendant enclosing a report and 
valuation of the cloves made bv a broker. It described them as “ dull and 
mixed,” and valued them at l^d. per lb., which was nearly 2d., under the 
limit fixed. The plaintiffs also enclosed an account showing that the 
deficiency on the consignment then amounted to £516, On the 13bh 
March the defendant telegraphed to the plaintifis; " Hold doves ; have 
mailed a remittance of £400.” They followed this telegram by a letter 
dated the loth March, 1889, in which they said :— 

We have sent you a reply on the 13bh that ‘hold cloves; have 
mailed a remittance of ^£400 ' which we do by the present opportunity— 
that is, enclosed draft of £360 on Messrs. Heller and Weiss, of Mincing 
Lane, against documents of two different shipments of gum arable per 
S.S. Huntingdon.’ Please present them the bills, and receiving the amount 
credit the same to our general account, bub hold the narcels each and all, 
on which limits are placed, till further instructions. Let us also tell you 
that you received from us in all (with your draft of £300 drawn by you) 
£960, and we may still regularly go on remittting from time to time, as we 
think fit, but if even upon this you are afraid of still more deficiencies and 
are willing to discontinue business with us foregoing your commission on 
all our unsold shipments in your hands, we are ready to have them trans¬ 
ferred to our friends Messrs. Heller and Weiss, of Mincing Lane. If you 
agree to this, please wire only one word ‘ Jnfferbhoy,’ on the receipt 
whereof we will at once wire our above friends to take charge of all 
such shipments.” 

On the 29th March, 1889, the plaintiffs wrote stating that the then 
price of cloves was per lb. They enclosed pro foryna [528] account 
sale, which showed the deficiency, had then reached the sum of £ 760. 

On the 18tih June 1889, the price of cloves having fallen still lower, 
the defendant wrote to the plaintiffs as follows :— 

“ We have also at the last moment persuaded Mr. Chatturbhuj 
Kbimji to withdraw bis limit on cloves, which he hereby does, and leaves 
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t^be same in your hands to sell 200 packages out of 435 packages at the 
best maiket rate, either retail or wholesale, but not under 7frf per lb and 
as soon as you have sold the 200. please cable us the pncet and we wid 
web ih f h '-emaming to your good discretion. You know very 

onlv riff transaction, and the same were 

o ]y not sold to arrive for a difference of i per lb. and vour Mr. Williams 

ffThe 't fT the contended price but unfortunately 

to ihr*,. ^ T therefore, try vour utmost 

200 nfnl ii sell the above 

nrir.o= ” ^ convinced you will secure the above 

to hp?“ ‘''^® defendant wrote again exnressing regret 

to hear of further fall of cloves, and saying “after trying very much, and 

w7hf f t”® ^“°9Pt lower rate, we have no other resource 

oxeenf thfefor some time more for a better opportunity. Save and 
except this parcel of cloves and gum arabic, we hereby withdraw all limits 

on our shipments now in your hands, and leave them entirely at vour good 
discretion, ami to dispose of them at the best market prices. ” 

to th?^ f . August, 1889, the plaintiffs addressed the following letter 
to the defendant threatening for the first time to sell the cloves •— 

We have no letter from you by mail 30th July, which greatly 

famTr® fully expected, according to your promise, a considerable 

° n°“u Wo therefore enclose pro forma 

account sales of all the produce unsold bv reason of your over limits 

calculated at the selling value of to-day, also a proforma account current! 

0 q''® affairs, viz., a deficiency 

ot ±.883-12-9. As we have all this sum lying idle, we have drawn the 

following drafts on you, say Rs. 5,976-10-6. exchange Is. 4^^-. £400-0-3, 
in favour Chartered Bank ; Rs. 5,976-1-6, exchange Is. 4^^.. £400-0-3. 

m favour New Oriental Bank, which please do the needful with and pay 
at; maturity. We have been very patient in allowing the above large 
Daiance to remain in your hands so long, as we could have turned it over 
many times to our great advantage, and we have only to add that if you 
refuse to pay we shall at once sell all the goods at best price obtainable. 

“ Yours, &c. 

“(Signed) Thomas D. CHARLfiswoETH.” 

[529]P S_We have your favour of 6bh instant without any 
remittance which we cannot understand, as you must know, as well as we 
do, the state of your account, which you promised to keep in order. We 
note you withdraw limits on all goods except cloves, and as the whole of 
the Jarge deficiency is entirely caused by the shipment of 435 bales cloves 
ex Olan Sinclair* you will please take notice that, if you dishonour our 
drafts for £800. we shall proceed to sell the parcel forthwith.” 

To this letter the defendant sent the following reply refusing to 
accept the plaintiffs’ bills, and warning them not to sell the cloves :— 

“ 10th September, 1889. 

Dear Sirs, Your esteemed favour of the 23rd ultimo is duly to 

hand, but we are very much astonished to find two drafts, of £400 each. 

written by your kind selves upon us, which, as a matter of course, and 

which you fully expected, being quite unreasonable are not accepted, but 
refused. 
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“ We had clearly written to you not to draw upon U9, but whenever 
we will find any deficit in our consignments in your hands, we will at 
once remit, and we can assure you that calculating even the present 
declining prices the differences in the rates obtained by you much lower 
than the actual ruling rates in many instances, and the difference in 
charges (so very exorbitant), complaints for which have long been written 
to you, shortness in weight?, as well as our return commission at 2 per 
cent., no material sum will be due by us ; consequently it is out of common 
sense for us to accept the bills. We had so frequently requested you to 
forego your commission, and we will transfer all our goods to some other 
firm, but you would nob accept our proposal, and have mercilessly sacri- 
fied our constituents, who would all have left us bad we nob long ago 
discontinued business with you, and arranged with better people, with 
wbom, we are happy to say, all our constituents are well pleased and 
satisfied, and there is no cause of any complaint. It is needless, therefore, 
to mention that through your own indifference and carelessness you have 
displeased, and through zeal and energy others have satisfied, all our 
constituents. 

"Those that have totally (bub fairly and justly) refused to pay your 
redrafts we liave already mentioned to you, and you must rest assured 
that every nenny we have to refund bo them you shall have to pay. 
Whatever remonstrations and reproaches we have to hear we cannot 
describe, and that is all for your worthy selves. 

Lst us also convince you that we are fully preparsd with all the 
proofs required for our above statement as regards the loss in weights, 
differences in rates and extraordinary charges. 

"Hoping you will still try to satisfy those who have removed their 
limits and, placing confidence, have entrusted their goods to your kind 
discretion. Regarding the cloves account Chafciiurbhuj Khimji, we have 
persuaded him to reduce the limits to Id. psr lb., which please note, and 
bear in mind that you shall be held responsible if you sell the same under 
the above limit. 

" We remain, &c., 

" (Signed) LUDHABHOY.” 

[530] Further correspondence passed between the parties. On the 
31sb October the defendant by telegraph lowered the limit of price to 6d., 
bub the price had then fallen below that limit. On the 11th December 
1889, the plaintiff, who had then come out to Bombay, wrote to the 
defendant as follows 

" The only goods we now hold on your account are 435 bales cloves 
ex ‘Clan Sinclair,* on which there is a deficiency at present market values 
of about £1,300. You have repeatedly promised Mr. W. B. Charlesworth 
that you would settle this matter, but you have nob done so, and we now 
inform you for the last time that unless you answer to-morrow (12bh 
instant) we must cable instructions to our London house to sell without 
reserve.*’ 

The 435 bales of cloves wei'e sold by auction by the plaintiffs on 5th 
February 1890—20 of them at 4fc^. per lb. and 415 at Aid. Accounts 
were duly presented to the defendant, showing a balance due to the plaint¬ 
iffs, in resnect of the cloves, of £1,432-15. This sura was included in the 
amount (£1.512-15-11) above stated for which the suit was brought. In 
taking the accounts the Commissioner struck out certain items, and the 
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The exceptmDs to the report filed by the defendant, as above stated 
were argued in December 1891 before Farran, J. ’ 

Russel appeared for the plaintiffs As to the ones- 
the *"0 the sale of the cloves they contended that 

th! consignment and advanced £2 100 upon 

e condition that they were kept in funds, and that as the defendant had 

broken the condition, the plaintiffs were justified in selling the cloves to 

ark/;ion“° (1^ 

principal, and they relied on Smart v. Sandars (3j 

29th February, 1892. Farran, J. (after allowing the first and second 
exceptions to a eerLaia extent) continued second 

plf^f importance to the parties 

the facts which give rise to it. ^ ‘ ^ particularity 

nr, Pla'Dtiffs are a firm of merchants and commission agents carrying 

on business in London. They have no branch firm or place of business in 

dtT The dT(fnd°°®t occasionally visits this 

defendant is a merchant residing and carrying on business in 

con-ienmenf b’u''si°n ^ ^889, the defendant had done 

6xL 1 te3 imon wB- r B ^ «^i8ance as to the 

natSe bTynn^tBi business was carried on. or what was its exact 

subseauenrto tB V f V’". was done 

aotcTtemnlst ®B 1889, the plaintiffs and the defend- 

W GharWor^ 'b^ '°®!u ^ ■‘“8 the plaintiff 

defendant rri^B ^““bay, addressed a letter to the 

which tLVhld ^® January, embodying the terms of an arrangement 
Which they had come to. It was in the following words:— 

verballvrarf'A'~^ have now the pleasure to re-state the arrangement 
Ionfi^o„m«nr b”^ between us in regard to the pronosed increase in 

Sntr^r--“^'“®*^ between our two houses. Briefly stated, the leading 

(cottl7h?hJ«v influencing consignments of produce 

vcowon to 00 excepted) to our care. 

you ldert!’tfentirely in your name, and 
lonZnZt /"^‘-anfcee us free of all loss in connection with the said 
consignments, and you guarantee the payment of our redrafts, &c. 

Ba„« li^is distinclly understood that the entire business in Europe is to 
disn^L ma °niv t^ception being in such cases where a 

event shTTd rr any one of your consignors, in which 

nlrnt’,,? ^ the latter so wish, and with the object of retaining that 

S6 o/r«rT“^ consipment in question may be entrusted to 

some o^er London house until the dispute may be settled. 

nor,!- rpu^ on our part agree to a net commission and brokerage of 14 per 
PnnL °.“'y e^cePfc'on to this will be in the case of hides or any other 
goods on which the customary London [532] brokerage is 1 percent., and 


(1) U Peters. 479 (American Rep.) 

(3)3 0, B. 380 = 5 G.B. 895. 


(2) Holfc. (N. P.), 383. 
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in such instances our inclusive charge will be 2 per cent, for Commission 
and brokerage. 

Awaiting your confirmation and agreement to the foregoing terms, 
and trusting bhat a large trade may arise between us to our mutual benefit, 
I am, Dear sir, yours faithfully, W. B. Gharlesworth,'* 

From this letter it will be observed that it relates exclusively to the 
terms made by the defendant as an influencer of consignments and the 
plaintiffs as those in whose favour such consignments are to be 
influenced. There is no reference in it as to the nature and extent of the 
advances which the plaintiffs undertake to make upon goods consigned to 
them by consignors, or to the terms upon which they will make advances, 
or to the rights which such advances, if and when made, confer upon the 
plaintiffs over the goods consigned to them. All this is left to depend 
upon the previous courfe of dealing between the parties, the custom 
of the trade (if any), and the general law merchant applicable to the 
case. Charlesworth says that it was verbally arranged between him 
and the defendant that drafts would be drawn on the plaintiffs against 
consignments, and that such draft‘» should have a margin of 20 per cent, 
between the amount of the draft and the value of the goods exclusive of 
charges : and that whenever there was a deficit arising from a fall the 
plaintiffs were to draw on the defendant. It is, however, nowhere 
specifically alleged that it was agreed that in the event of there being 
such a deficit, the plaintiffs were to have a power of sale over the goods 
consigned to them irrespective of the wishes and directions of the 
consignors, except in so far as such agreement may be inferred from the 
correspondence. Upon that point also there is no evidence as to the 
custom of the trade between Bombay and London. The extent of the 
right is, so far as the evidence in this case is concerned, left to depend upon 
inference from the letters put in and the general law. The defendant 
admits the plaintiffs’ right to draw upon him when a deficit arose, but says 
that such right did not accrue until the deficit amounted to £1.000. This 
limitation on the plaintiffs' right to draw for a deficit put forward in the 
correspondence is not proved; and I think it must, at all events, be 
taken that it was a term of the arrangement between the parties, whether 
[533] resting in the course of previous dealing or on direct contract, that 
the plaintiffs had the right to draw on the defendant when a deficit arose, 
and consequently that the defendant was under obligation to honour the 
plaintiffs* drafts when so drawn. 


On the 25th January, 1889, the defendant consigned 435 packages 
of cloves to the plaintiffs in London and drew against such consignment 
a draft for £2.100 on the plaintiffs. The following is an extract from 
the defendant’s letter notifying the consignment: “ We have by the 

present mail consigned to your good care 435 packages of cloves.per 

S. S. ' Clan Sinclair’ and drawn against the same for £2,100. Please 
accept on presentation. The consignment of cloves is from our constituent, 
Mr. Ghatturbhuj Kbimji, but as we had advanced Rs. 30.000 to him since 

a month, we have shipped the same in our own name.We are 

sure that you will try your utmost to fetch the highest prices. The cost 
is per pound, but he expects more, and not to be sold under the 
above rate.” The invoice of the cloves is Ex. 89. The draft was 
apparently held by the Hongkong Bank. 

On receipt of this letter and invoice the plaintiffs telegraphed to 
defendant; “Remit by cable £400 against overdraft against cloves per 
' Clan Sinclair’ 435 bales. Reply immediately.” The defendant wired 
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a reply on the 12th Pebraary : I will remit you by the outgoing mail ” 
On the same day a telegram was received by the nlaiotiffs purporting to 

g^rLtee” Tnesa 3^7^ Accept Ludhabhoy’s bills I 

SrS-uarv Th« f ^be plaintiffs’ letter of 

loth Bebiuary. The following are extracts from it“ 435 bales cloves 

per Clan Sinclair against which you drew £2,100. In doing so vou 

P.°“®'^®’'‘'ble error in your calculations. Taking 
the cabled value at the time of shipment at M. and each bale at 134 lbs 

net (a very outside net weight; will give a gross value of ... £2,150 

Less charges, freights, &c, ... „ 325 


. £1.825 

Margin as customary... ,, 200 


[S34] The letter then refers to the telegrams, and proceeds^’“^Of 
h7 that you cannot he responsible for fall in market ’ 

but you appear to have overlooked entirely the loss of weicht in ilVa 
voyage, a,od the freight and charges. As nointed out by Mr W B 0 

fnfundr^irirtS P-vided w:ar?ke°t 

n77 fi’ t f pointed out that ou other consisnments inde- 

St£a°d dr°aw'’ ^ t the 

Saft for £9 1 nn k /k for £300. and it is notified that the 

Bomhiy of the 15^ ^he defendant also wrote from 

Bombay on the 15th February referring to the telegrams, and adding • "We 

Me very much surprised to receive such a telegram from vou, espeoiallv 
Tt tL“ “time 7f thTr'°® Williams 

ZTTA r “> u. for Ihe .moo.*, tblJ. 

as to keen our hin’ . "f* Oossed. and you have growu imoatient 

no accept the said bill’ is....astounding, but we thank youir 

Lnle^fla7 ^ .to bring an end to this 

is no coneignmenfc 

Py the present mail, we will remit by documentary bill by the next and 
we wou d not have waited till the next mail, but now as yL are safe 

Seifnr whatever, we have taken time. Hoping this will be 

h-,. 7^® plaintiffs wrote to Tharia Topan also on the 15th February about 
inof usiness, and added to the letter this paragraph : “ On the 10th 
instant we received your telegram Accept Ludhabhoy’s bills. I guarantee ’ 

?utcomfnr 7 ha’® a high opinion^. wL the 

hisLTf ‘PP®'“ authorized the sending of the telegram sent in 

ms name. I may say at once that it appears to me that the plaintiffs 

S accepted the una,sked for guarantee of Tharia Topan in lieu of the 

-f over the goods consigned to them, and that 

guarantee was given, which seems very questionable, it cannot 

nuInHff • '^he telegram was sent to induce the 

p aintiffs to accept the bill [535] without a cabled remittance of £ 400 : 

1 Shall make no further reference to this alleged guarantee. On the 2l8t 

^ebruary the defendant sent a bill for £260 to the plaintiffs, and authorized 
cnem to place it to hia general account, or to the deficit in cloves, as they 
might think proper. The letter adds: “ We consider the amount to be 
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sufficienfe to cover any deficiency in our overdrawn draft on the consignment 
of cloves ’ Clan Sinclair’ for which you took alarm and cabled us to 
remit) even at the present low market. Besides, you also have our friend, 
Mr. Thariabhoy Tooan, as guarantee. We have placed a limit of on 

tbesaid shipment, bub on arrival, if you fail to obtain our limit, kindly 
wire the valuations, and consulting with our constituent, Mr. Cnatturbhuj 
Khimji, we will send you a reply whether to hold or to sell the parcel. 
Please act accordingly, that is, if it is to be sold we will wire, bub if it is 
otherwise we will not reply. Be pleased, then, to hold the same for some 
time. We have induced the shipper to lower the limit bo did.” 

On the 8bh March the 435 bales cloves having arrived were reported 
on as dullish and mixed, and valued at Ind. Tnis was telegraphed bo the 
defendant, and on the same day the plaintiffs wrote to the defendant 
explaining the state of the accounts, which showed a large deficit. This 
letter also repudiated the idea that the plaintiffs wore to wait until the 
deficit amounted to .€1,000 before drawing. The defendant on the 13bh 
March telegraphed to plaintiffs: "Hold cloves ; have mailed a remittance 
of £i00.” The plaintiffs understood this as in addition to the £ 250 
advised in defendant’s letter of 2l3t February and receive! before 15bh 
March, and on the 15bh March wrote that in conformity with the 
defendant’s instructions they would hold the cloves, bub they point out 
that they feared a decline in price. The defendant followed up his 
telegram of 13th March by letter of 15bh March : " We have sent you a 

reply on the 13bh that hold cloves, and we have mailed remittance of 
£400, which we do by the present opportunity ; that is, enclosed two 
drafts for £360, bub hold the parcel each and all, on which limits are 
placed, bill further instructions. Lsb us also tell you that you received 
from us in all £960, and we may still regularly go on remitting from time 
to time as we think lit. But if even upon [6363 this you are afraid of still 
more deficiencies, and are willing bo discontinue business with us, foregoing 
your commission on all your unsold shipments in our hands, we are ready 
to have them transferred bo our friends, ^lessrs. Heller and Weiss, of 
Mincing Lane. If you agree to this, please wire only ‘ Jafferbhoy,’ and 
we will at once wire our friends to bake charge of all such shipments." 
On the 29bh March the plaintiffs sent the defendant pro/orma account 
sales to date, showing the probable deficiency in the cloves to be £760, 
against which the plaintiffs admit the receipt of £300 and purpose 
drawing in the residue according to the arrangomenb. The plaintiffs did 
not wire "Jafferbhoy" in reply to the defendant’s letter of 15bh March, 
and must therefore be taken to have refused the offer to hand over the 
unsold consignments to Heller and Weiss. The defendant on 5th April 
wrote as to that this ; " We expected a reply by wire that you were 

willing to have all our consignments entrusted bo some other firm, but, 
nob having received it we think that you have thought proper to wait, 
which is the only remedy even left to us." 

The above is the important part of the correspondence relating to the 
consignment of cloves, the terms upon which it was consigned, and the 
terms upon which the consignment is accepted. The proper inference to be 
drawn from it appears to me to be that the defendant consigned the cloves 
with a limit upon their sale of D-W-. subsequently reduced to did., and that 
the plaintiffs accepted the consignment with such limit impose.!, upon the 
condition that they wore kept in funds, if a deficit should occur, owing to 
a fall in the market, or other ciuse, between the value of the goods and the 
amount advanced against them, and that the defendant acquiesced in the 
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plaintiffs’ condition. What the plaintiffs’ rights and remedies were to be 
If the condition were broken by the defendant, is not specifically set out 
in accordance with the views expressed bv the nlninriff= fi i 

bu not to such an extent as to allow of a sale being effected. The Lfend 
ant did not make up the deficit thus caused. clelend 

1537] On the 23rd August the plaintiffs wrote to defendant enclosing 

\ of £883-12-9. For this they drew bills on the defendant for 
£800. and gave the defendant notice that, unless he accept and paid 
ecQ, ey would proceed to sell the cloves at once. At this time the 

plaintiffs held subject to a limit To 

having sold irds 

wight^whichTherhad OP charges, the shortness of 

Tni °u “^‘oP'alsum would be found due from him to tbL 

E Lrd foliowipg paragraph relating tHbrcioves - 

himto rediL'tiriyrr7d°^ 

that vou shall ho Ua\A note and bear in mind 

limit.- ® responsible if you sell the same under the above 

that thev wmdH s«n October the plaintiffs wired to the defendant 
them a LaT°in of i sSo ^‘Wednesday market, unless he cabled 

Thia f n 1 . this telegram the market price is nut at 5^ 

“ i"“ W If *T “ ‘i-f ‘o thfaSrlSlf.-; 

pon^o ^^^sellatoi. If you Wish US to continue holding vour 

Iff;!*.”:"’ 

had falien Eo S The November cloves 

same day. ^ ^ the defendant. A telegram was sent the 

worth LmeouE t°o letter of 25th October, 1839, Cbarles- 

balano^£TSo presented bills for the 

jiy--3-10 to the defeodant, which the latter refused On the 
5th December cloves were od., but this was a nominal price There were 

[538] whi^h'''®’'" plaintiff and the defendant, the result of 

L538J which was that the defendant refused to do anvthing abou the 

ovErcharvas^&-.° rT m allowed him £600 for alleged 

waited som; tme r®' ""T Charles worth 

waitM some time, hoping for a settlement. 

informinfi‘him'ES!Lr‘^r"^''' Gnaidesworth wrote to the defendant 

olevfl?^® “ • ‘ felcgram from London that his 

they woulda°d that 

^ey would be sold on his account: to the highest bidder. The cloves 

weraaccordmgly sold, and realized 4:^d. to 4#^;. 

6i perV^Kr*' fthe price of the cloves at 
to'£329 I's ^Th upon them. The difference amounts 

the ia “the defendant, or according to 
g eral law, the plaintiffs not being kept in funds to meet 
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the deficit arising from the fall in the market, were justified in selling 

when they did below the defendanc’s limit, or are liable to defendant 

for having done so. It is quite clear that when they sold there was a 

large deficit which the defendant was under obligation to make up. 

Tne conclusion I have arrived at is that the plaintiffs claimei that right 

throughout, though at first not specifically, and that the defendant 

inferentiallv admitted it. The defen lant’s letters of the 15th March 

% 

and of the lO^h September appear to be open to no other construction. 
His answer bo the plaintiffs' demind for margin is in the one case to 
send it: on the other to contend that the plaintiff's were really fully 
covered. From this I think that the fair inference arises that the 
business was conducted on that basis. It is natural that ij should be so. 
The plaintiffs in London have no oractical remedy agiinst the defendant 
in Bombay personally. They advance their moneys on the security of 
the goods, and it would seem a strange mode of doing business if in a 
falling market the defendant could prevent the plaintiffs from realizing 
their security without making up the deficit occasioned by such a fall, 

I have already pointed out that the plaintiffs did not advance their oioney 
on those particular goods, and accept the [S39] defendant’s limit, 
except conditionally. That condition being broken, the plaintiffs’ 
right to sell arose, according to the course of business, notwithstanding 
the Q>d. limit imposed by the defendant. 

The point, whether a foreign consignment agent or factor, to whom 
goods are consigned for sale and who accepts and pays bills drawn against 
such goods, can sell thorn below the limit placed upon them by the 
consignee when he is not kept in funds to meet a deficit caused by falling 
markets, is a question of some difficulty in the authorities. Story lays 
down the law very broadly (1). He says: “As alien is, ordinarily, 
nothing more than aright of retainer of the property, the party cannot 

sell or dispose of the property.unless with tho consent of the owner, 

either express or implied, from the nature and objects of the very 
transaction. Thus, for example, if goods are consigned to a factor for sale, 
and he makes advances upon them, he is, of course, invested with a 
right to sell them, and may out of the proceeds satisfy his lien, or 
use it by way of set off^. Nay in certain cases where he has made 
advances as factor, it would seem to be clear that he may sell to repay 
those advances without the assent of the owner (invito domino) ^ if the 
latter, after due notice of the intention to sell for the advances, does nob 
repay the amount.” The case of Smart v. Sandars (2) is nob on all fours 
with the present. There the advances were made subsequent to the 
consignment, and it was admitted that such advances conferred a lien on 
the factor who made them. It was contended that they did more, (vi^.) 
enlarged the factor's original power, and as a matter of law conferred 
upon him a right to sell hivito domino. It was held that they did nob. 
The distinction between that case and the case where consignment (f.o, 
the acceptance of the consignment) and the advance are concurrent, is 
pointed out bv Channell Sergeant in his reply at p. 913 of the report 
in 5 G. B. Where such is the fact he admits, in effect, that he puts the 
case in the same position as that of pawnor and pawnee, and makes the 
principle laid down in Pothonierv. Datoson (3) applicable. The distinction 
[540] is also taken by Wilde, G. J., in delivering the judgment of the 


(1) Story on Agency (9th Ed.), p. 443, para. 371. 

(2) 3 C. B. 380=>5 C. B. 896. 
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Courb at p. 918 of the latter report (5 C.B.), On the other band, Brown v. 
McGran (1), an American authority, in its facts very closely resembles the 
case before me, and is strong authority in favour of the right of the 
plaintiffs to sell under circumstances like the present. On the whole, I 
think that the authorities warrant the inference that where goods are 
consigned to a foreign merchant as security for an advance, albeit he may 
ba a factor entrusted with the sale of goods on commission, and where 
by reason of the fall in the market or other causes his security is declining 
in value, and becoming insufficient, such foreign merchant is invested 
with a power of sale over the goods after due notice to his principal, 
although the latter may place a limit on their sale, and desire to hold 
them on, if the principal do not put his factor in funds to make up the 
deficit so caused. I must therefore disallow this exception. 

The defendant appealed. The chief grounds of appeal were, first, 
that the defendant was not bound, and did not agree, to pi’ovide a margin 
^ cover any deficit in respect of the consignment of cloves ; second, that 
Uarran, J., was wrong in holding that either by express or implied agree¬ 
ment or by law the plaintiffs had authority to sell the cloves without the 
authority or consent of the defendant. 

Lang (Acting Advocate-General) and Jardinejor appellant (defendant), 
—ihe lower Court has by inference imported a term into the contract 
giving the plaintiffs a right to sell the goods consigned to them, unless 
they were kept in funds sufficient to cover any difference there might be 
between the amount drawn by the defendant against Che goods and the 
value of the goods. There is noevidenceof such an agreement. The general 
mercantile law does nob permit a factor to sell against the wish of 
hia principal—Smith’s Mercantile Law (10th Ed.;, p. 126; Smart v, 
oandars[2). The law as laid down in Story is’not English law: see Story 

AfiQQoy (9th Ed.), para. 371 and note. If the law does not give the 
p aintiffs the right to sell, there is nothing in the [S41] evidence from 
which we can gather any agreement that they should have such a right. 

^ Macpherson and Kirkpatrick^ for the respondents (the plaintiffs).—It 
13 clear that the defendant agreed to keep the plaintiffs in funds. The 
plaintiffs only accepted the defendant’s consignment on this condition. That 
condition was broken, and the defendant became largely indebted to the 
plaintiffs. Th^ only remedy left to the plaintiffs living in England was to 
sell the goods in their hands. They claimed the right, and it was inferentially 
admitted by the defendant. The defendant in his letters does not deny 

right to sell, but insists that there was no deficit to justify the sale. 
The goods were really a pledge in the plaintiffs’ hands— Murtunjoy v, 
Cochrane {3). 

The following authorities were cited and commented on :— De Comas 
V. Frost (4) : Brown v. McGran (1) ; Pothonhr v. Dawson (5); Story on 
Agency (9oh Ed.), para, 371 and note; Story on Bailments, 308, 310; Coote 
on Mortgage (Ed. 1884), p. 615 ; Indian Contract Act {IX of 1872), ss. 

202,148,172,176. 

JUDGMENT. 

r 

Sargent, C, J. —The question in this appeal arises in taking the 
account between the parties to a oonsignoaent for sale of 435 packages of 


(1) 14 Peters Rep. 479 (Amorioan Rep.). (2) 3 C. B. 380 = 5 C.B. 896. 

(3) \0 M.I.A, 229 1247). (4) 3 M.P.O. (N. S.) 158. 

(5) Holt. (N. P.) 383. • 
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1893 cloves by the defendant, who is a merchant in Bombay, to the plaintififg, 
^ABCH 18, who are a firm of merchants and commission agents in London. 

The defendant had done consignment business with the plaintiffs 
Original previous to the 7bh January, 1889, on which day the plaintiff Charles- 
ClViL. worth, who was then in Bombay, wrote to the defendant a letter, the 
17 B 320 which was to state the result of a verbal arrangement come to 

between the parties with a view to the increase of the consignment 
business, and was in the following terms:—(His Lordship read the letter 
supra, pp. 522, 523.) This letter, it is to be observed, is silent on the 
subject of advances to be made by the plaintiffs on consignments, and it 
is therefore, bo be inferred that in that respect the consignment business 
was to be carried on as it had been previously to the [3^2] new 
arrangement. There is no documentary evidence in the case as to what 
had been the course of business between the parties on this subject, and 
it has therefore to be gathered from the statements of the parties and the 
correspondence between them following upon the consignment in question. 
We may also add that there was no evidence as to any custom of the trade 
between Bombay and London ; and the rights of the parties have therefore 
to be determined by the general principle of commercial law applicable to 
the case. 

The general law applicable to commission agents as laid down in 
^English autbourities. on which the Courts of this country mainly rely in 
deciding commercial questions, was stated in Suuirt v. Sandars U). In 
that case the advances wore made subsequent to the consignment, and it 
was held that such advances conferred a lien on the factor for sale who 
made them, but that they did not confer upon him the right to sell, invito 
domino. 

During the argument it was suggested that there might be a 
distinction between advances subsequent to and advances made contem¬ 
poraneously with the acceptance of the consignment. 

In De Comas v. Prost(2), the Privy Council say that the doctrine of 
Smart v. Sandars is that mere " advances made by a factor whether at the 
time of his employment as such or subsequently cannot have the effect of 
altering the revocable nature of the authorities to sell, unless there was 
an agreement, and in that case they hold that the Court in Australia was 
right in granting a new trial moved for on behalf of the factor under the 
circumstances of the advances and the conversation and letters which 
preceded and followed them. 

The result of these authorities is, I think, to show that where the 
factor for sale, who has made advances, claims the right to sell innito 
domino, the question is whether there was an agreement between the 
parties either express or to be inferred from tlie general course of business 
or from the oiroumstacces attending the particular consignment—that the 
factor should under any and what circumstances have the power to sell 
against the will of the owner of the goods, the onus of proving which lies 
[343] on the factor who has made the advances. Counsel for the res¬ 
pondent referred to s. 202 of the Contract Act and illus. {b) accompanying 
it. But these assume that the factor has an interest in the goods expressly 
given him by the consignor at the time of the consignment and have no 
bearing on the present question. 

Passing to the evidence I entirely agree with Mr. Justice Farran that 
the correspondenee can leave no doubt that the plaintiff accepted the 


(1) 5 C. B. 895. 


( 2 ) 3 Moore P.G. (N. 8 .) 158 (179), 
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consignment; in question with the restriction as to the minimum price at 

which the cloves were to be sold upon the understanding that they should 

be kept in funds by the defendant to meet any deficit arising from a falling 
market. 

The market, it is not disputed, was a falling market from the date of 
the consignment, and the correspondence from first to last between 
the parties proceeds on the above assumption. The letters and telegrams 
are taken up with urgent demands by the plaintiffs for payments to 
cover the deficits, met by objections on the part of the defendant which are 
directed exclusively to the amount of such deficits and to the unreasonable¬ 
ness of the plaintiffs in asking for further cover than the defendant had 
already furnished. The correspondence continues to be exclusively of this 
character until 23rd August, when the plaintiffs, apparently despairing 
of inducing the defendant to comply with their demands that he should 
square the account, threaten to sell the cloves “at the best price 
obtainable ” if the defendant refuses to pay them a deficiency of £883-2-9. 
The defendant’s answer of the lObh September to this letter is an import¬ 
ant one and is in the following terms. (His Lordship read the letter * see 
supra p. 529.) 

It IS to be remarked that throughout this letter the ground taken by 
the defendant is that the olaintiffs. bad not credited the defendant with 
the actual ruling rate, and that they had made exorbitant charges, and 
that, if the account were properly made out. no material sum would be 
due from him,” and it is on this ground alone that the defendent claims 
the rignt to hold the plaintiffs responsible if they sell under 7d. per lb., 
the price to which he consents to reduce the limit. The plaintiffs [544] 
did not sell, nor did they forego their comminssion and transfer their 
business to another house as proposed by the defendant. An acrimonious 
correspondence then commenced and continued until the beginning of 
t^he following year whilst the price of cloves was dull and declining, 
having gone down to on 1st November. At last, on 28th October, 

the plaintiffs telegraph to the defendant that they would sell unless 
they cabled a margin of £800, stating that the market price put at 5i, 
and again, on 30bh October, they telegraphed: “Limit if we can sell at 

^ 11 - continue bolding, cable a margin of 800. otherwise 

selling.” On the 31st defendant replies : “ Limit for cloves 6c2.” On 

15th November the price had fallen to 5(Z., and the plantiffs telegraphed 
an account showing a deficit of £1,192-3-10. On the 15th December 
Mr Gbarlesworth having come out to Bombay informs the defendant he 
will telegraph to his firm to sell “at the best price obtainable” since he 
refuses to give them a margin to cover the heavy deficiency, and on 30bh 
January 1890 informs the defendant that the goods were being sold on 
that day without reserve to the highest bidder. 

^ Now. although no express admission by the defendant of the plaintiffs’ 
right to sell in case of default of payment of deficiencies is to be found in 
the defendant’s letters, they all tacitly proceed on the assumption that, 
according to the course of business between them, the plaintiffs would be 
justified in taking the course they threatened to take if the defendant 
committed default in remitting so as to cover any material amount of 
deficiency, and having regard to the nature of this business, which neces¬ 
sarily required that the factor for sale in England, who accepted the 
consignor s bills, should look mainly to the proceeds of the goods for 
payment of his advances, the inference from the above correspondence is, 

I think, that this consignment business was conducted between the parties 
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1893 on the basis of the plaintiffs being entitled to sell in a falling maket if the 
March 18 , consignor failed to cover the deficit, if exceeding 20 p. c. This conclusion 

- is strengthened by the conduct of the defendant, who never went into- 

Original the witness box to deny that such was the course of business. 

Civil. As no attempt has been made by the defendant, in taking the 

r— account, to show that there was not a material deficit at the [546] time 

17 . 520, goods were sold, or that be was ready to meet it, I am of opinion that 

Mr. Justice Farran was right in holding that, under the circumstances 
disclosed by the evidence and according to the course of business, the 
plaintiffs’ right to sell arose notwithstanding the Q>d. limit imposed by the 
defendant, and that the exception to the Commissioner's renort, which 
raises the question as to the defendant’s claim to be credited with the 
price of the cloves at 6c?. per lb., was properly disallowed, and that the 
appeal should be dismissed with costs. 

Starling, J. —In this case the question to be decided is whether 
the plaintiff as consignee of certain produce was entitled to sell the same 
against the orders of the defendant, the consignor, in order to recoup 
himself the advances be made when he accepted the consignments. The 
cases of Smart v. Sandars (l), taken together with Dc Comas v. Frost 12), 
decide that a factor, to whom goods have been delivered for sale, has no 
right to sell those goods against the orders of the owner in order to repay 
himself the amount he may have advanced upon them, whether the 
advance be made at the time the goods are handed to him or subsequently 
unless it be proved that an agreement to that effect was made at the tim& 
of the advance, or may be inferred from the course of business between 
the parties. The case of Broton v. McGran (3) and illustration (6) to 
8 . 202 of the Contract Act do not afford any assistance, as in the 
American case a general authority was given at the time of the advance 
being made, and the illustration assumes that such authority has bean 
given, and it will be seen that no such authority was given in this case. 

From the evidence it appears that previous to January, 1889, the 
plaintiff and defendant had been doing business together, bub the full 
details of the terms on which such business was carried on do nob appear. 
At the beginning of that month some conversation took place between 
them as to an increase of business. &o. A letter was written by the plaintiff 
to the defendant referring to that conversation, bub evidently containing 
only part of the terms on which such business was to be carried on. 
[S46] On the 25bh January, 1889, the defendant consigned 435 packages 
of cloves to the plaintiff, and drew against them .€2,i00 and fixed the 
limit of price at which they were to be sold at 9ic?. (that limit was even¬ 
tually reduced bo 6i), By the time the bill arrived in England cloves had 
fallen in price, and the plaintiff refused to accept the bill unless cover 
was provided for the deficiency. That cover was provided by the defendant 
with very little demur, and the plaintiff accepted the bill, but with the 
knowledge that his orders did not permit him to sell under a oertaiu 
limit. On this occasion the defendant by his acts showed that he was 
bound to keep the plaintiff guaranteed against any deficiency, and his 
letters of 15th February 1889, 15th March 1889, and lObh September 
1889 distinctly show that he never alleged that he was nob bound to 
remit cover whenever it was needed by the fall in the market, but all he does 
allege is that no cover was necessary at the time the letters were written. 


( 1 ) 3 0. B. 0. B. 896. (2) 3 Moore’s P. 0. (N. S.) 168. 

(3) 14 Fetors, 479 (Amerioaa Rep.) 
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Clearly, then, the Court; is justified in holding that this was part of the 
terms on which business was to be conducted between the defendant and 
the plaintiff. It is now admitted that the defendant did not remit sufficient 
cover in respect of this parcel of cloves. What, then, is the remedy which 
the plaintiff has in such a case? The plaintiff says that he was under 
the circumstances entitled to sell the cloves for the base price he could 
obtain, and in his letter of 23rd August 1889 he threatens to sell them 
unless margin is provided. The answer to that is contained in the defend¬ 
ant’s letter of the 10th September, above referred to, in which no objection 
is taken to the power of the plaintiff’s to sell under fitting circumstances, 
but it is alleged that those circumstances have no existence, as there 
would at that time be no deficiency. 

On the 28tb October sale was again threatened by telegram unless a 
remittance was sent, and the only reply the defendant made was to lower 
the limit to Gi, Sale was again threatened by the telegram of the 31st 
October and letter of 1st November, bub these do not seem to have been 
replied to. Early in November the plaintiff started for Bombay, and 
after his arrival the letters of 11th and 13th December were written to 
^he defendant again threatening sale, and from the evidence of the [547] 
plaintiff it appears that the defendant never set up the case that the 
plaintiff could not, in any event, sell below the limit fixed, bub adopted a 
policy of procrastination, alleging at first that he had not time to examine 
the accounts, and subsequently refusing bo discuss the matter until the 
.plaintiff settled some counter claim he brought forward. If, according to 
the course of business, it was not open to the plaintiff under any circum¬ 
stances to sell below the defendant’s limit, that is the very first thing 
which would have been pub forward by the defendant, bub at no time does 
’he allege that, and as he has refrained from tendering himself as a witness 
to prove such a condition, or to contradict the plaintiff when he says he 
had the right to sell if cover was nob provided, the only inference that 
can be drawn is that, according to the established course of business 
ibetween the plaintiff and the defendant, the plaintiff was entitled to sell 
the cloves at the best price be could obtain and against the wish of the 
defendant in the event of his nob providing the plaintiff with sufficient 
.cover as cloves fell in value. Consequently this appeal must fail. 

Appeal dismissed. 

Attorneys for the appellant (defendant) :—Messrs. Thakurdas, 
Dharamsi and Gama. 

Attorneys for the respondents (plaintiffs):—Messrs. Payne, Gilbert 
.and Sayam. 
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APPELLATE CIVIL. 

Appel- Before Mr. Justice Bayley, Chief Justice (Acting), and Mr. Justice Candy^ 

LATE - 

Civil. Aminabi and another {Original Plaintiffs), Appellajits v. 

- SiDU AND ANOTHER (Original Defendants), Respondents.^ 

il B. 547. [I5th August, 1892.] 


Decree — Execution — Execution, pendmg appeal—Landlord and tenant—Enhancement of 
rent Decree for enhanced rent, and tn default possession to be given—Appeal by 
defindents-Execution of decree by ptainUf;—Possession taken pending appeal-^ 
Decne confinned on app>eal—Time for complying with decree not enlarged by filing 
appeal—Application by defendants to he restored to possession on payment of amount 
ordered by appellate decree — Practice — Procedure. 

On the 13th February, 1889, the plaintiffs obtained in the District Court of 
Satara A decree, on appeal, against the defendants, who were their tenants, order- 
ing [548] them to pay Rs. 34 as the rent of certain land for the year 1882-83, and 
Rs. 50 a year as rent from the 6th April 18H3, on which date the plaintiffs bad 
given them notice of enhancomont. In defanlt of payment by the defendants 
the plaintiffs were to take possession of the land. The plaintiffs were to give the 
defendants credit for any sums which they had paid as rent since the vear 
188^83. ^ 

Both parties appeared to the High Conrt from this decree- While these 
appeals were still pending, the plaintiffs on the 13th February 1890 applied for 
execution of the decree. They prayed for immediate possession and (or Rs. 334 
alleged to be the rent due under the decree, viz, Rs. 34 for 1882-S3 and Rs. 60 
for each of the six years from 1883-94 to 1688-89 inclusive. The application 
was granted by the Subordinate Judge, and the plaintiffs obtained possession on 
the 19th February 1890. 

On the 20th March 1890 the defendants applied to be restored to possession 
stating that they bad appealed to the High Court against the decree of the 
District Court, which had fixed their rent at the enhanced rate of Rs. 60, and 
that their appeal was still ponding ; that the sum of Rs. 334 was not duo to the 
plaintiffs, inasmuch as they (the defendants) had continued to pay the rent at 
the old rate Iviz. Rs. 34) to the village offtcors together with the local fund cess 
Rs. 2-2, being a total of Rs. 38 2 for each of the six years. Thev contended that 
the plaintiffs were thus entitled only to Rs. 83-4, and not Rs. 334, and they 
claimed to get back the land on the ground that the plaintiffs had obtained 
poBscssioD on an illegal application. 

While this application of the 20th March 1890 was still pending, the appeals 
against the District Court’s decree of the 13th E’obruary 1889 camo on for hearing 
before the High Court, which confirmed that decree on the 17tb Julv 1890. 
Thereupon the defendants on the 1st August 1890 brought into Court” Rs. 98 
(being the difference between the old rent which they had paid and the enhanced 
rent payable under the confirmed decree), and applied to be restored to possession. 
On tbefiih February 1891 the defendants' application of the 20th March 1890 
came on for hearing, and was rejected by the Subordinate Judge on the ground 
that the defendants had not obeyed the District Court’s decree. The defendants 
thereupon appealed to the District Court, which reversed that decision and ordered 
that possession should be given to the defendants on the ground that the time 
for payment of the amount due under the decree should bo reckoned from the date 
of the confirmation of the decree by the High Court, viz. 17th July 1890, and 
that by their payments made to the village officers and their payment into 
Court OD the let August 1890, the defendants had obeyed the decree and were 
entitled to bo put back into possession. The plaintiffs appealed to the High Court. 

Held (reversing tho order of the District Court and restoring that of the Subor¬ 
dinate Judge) that tho defendants oould not recover possossiou. The fact that 
they had appealed to the High Court oould not prevent the decree of the District 
Court from being executed, or enlarge tho time for payment of tho rent as decreed 
by that Court. No stay of execution was asked for, and all that the Subordinate 
Judge had to see in February 1890 was whether payment of rent had been made 
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in accordance with the terms of the decree of the District Court made on the 
13th February 1889. The defendants had not paid that rent when the [549j 
piaintifis executed the decree on the 19th February, 1890. The decree was legally 
executed before t)ie High Court’s decree was passed on the 17th July, 1890, a»nd 
that execution could not be afterwards cancelled, becausei of the High Court’s 
decree. When the decree of the D/strict Court was passed, the defendant should 
at once have paid to the village officers the balance of the rent due according 
to that decree, or. on the second appeal to the High Court being made, they 
should have applied for stay of execution. They followed neither course, and 
the decree was legally executed. The claim in the plaintiffs’ application for 
execution may have been excessive but the defendants had never attempted to 
pay anything beyond the old rent. 

[Expl,, 16 Bom. L.R. 778 ; R., 16 A. 65 (69) ; 17 C.L.J. 120 = 17 C.W.N. 457 (459) = 
18 Ind. Cas. 747 ; L.B.R. (1893-1900) 174 ; L.B.R, (1893—1900) 420.] 

Second appeal from the order of J. W. Walker. District Judge of 
Sahara, passed in execution of a decree. 

The defendants were tenants of the plaintiffs at an annual rent of 
Rs. 34. On the 5th xVpril, 1883, the plaintiffs gave the defendants notice of 
enhancement of rent to Rs. 50. They afterwards sued the defendants 
claiming rent at the old rate up to the date of the notice of enhancement 
and at the higher rate for the period subsequent to the notice. 

The suit came on appeal to the District Court, which, on the 13th 
February, 1889, passed a decree for the plainr.iffs, oi'dering the defendants 
to pay Rs. 34 as rent for the year 1882-83 and Rs. 50 per year as rent 
from the date of the plaintiffs’ notice of 5fch April, 1883. In default of 
payment by the defendants, the plaintiffs were to take possession of the 
land. The plaintiffs were to give the defendants credit for any sum which 
they had paid as rent since the year 1882-83. 

Both parties appealed from this decree to the High Court. On the 
13th February, 1890, while these appeals were pending, the plaintiffs 
applied for execution of the decree. They prayed for immediate possession 
of the land and for Rs. 334 alleged to be the amount of rent due under 
the decree,Rs. 34 for 1882-83 and Rs. 50 for each of the six years 
from 1883-84 to 1888-89 inclusive. The application was granted by the 
Subordinate Judge, and possession of the land was given to the plaintiff 
on the 19th February, 1890. 

On the 20th March, 1890, the defendants applied to be restored to 
possession. They stated that they had appealed to the High Court 
against the decree of the District Court, which fixed their rent at the 
enhanced rate ofRs. 50, and that their appeal was [550] still pending. 
They alleged that the sum of Rs. 334 was nob due to the plaintiffs, as 
they (the defendants) had continued to pay the rent at the old rate, viz , 
Rs. 34, to the village officers together with the local fund cess Rs. 2-2, 
being a total of Rs. 36-2 for each of the six years. They had therefore 
paid a sum of Rs. 250-'12 including Rs. 34 for the year 1882-83 and the 
plaintiffs were thus only entitled to Rs. 83*4 and not Rs. 334. They 
claimed to get back the land on the ground that the plaintiffs had 
obtained possession thereof with the crops standing thereon on an illegal 
application. 

While this application of the 20th March 1890 was pending the 
appeals against the decree of the 13th February 1889 came on before the 
High Court, which, on the 17th July 1890, confirmed the decree of 
the District Court, Thereupon the defendants on the 1st August 1890 
brought into Court Rs. 98 (being the difference between the old rent 
which they bad paid, and the enhanced rent payable under the decree 
confirmed by the High Court), and applied to be restored to posssssion. 
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2^0^^ February 1891 tbe defendants’application of the 20th 
March 1890 came on for hearing, and was rejected by the Subordinate 
Judge on the ground that the defendants had not obeyed the District 
Court s decree, Tne defendants apoealea to the District Court, which 
reversed the decision of the lower Court and ordered that possession should 
be given to the defendants, on the ground that the time for payment of 
the amount due under the decree should be reckoned from the da^e of the 
confirmation of the decree by the High Court, viz,, I7th July 1890. and 
^at by their payments made to the village officers, and the sum paid into 

Court on 1st August 1890, the defendants had obeyed the decree and were 
entitled to be put back into nossession. 

From this order the plaintiffs filei a second appeal to the High Court. 

Manekshah J. Taleyarkhan, for the appellants TpUintiffs) :—-The 
defendants did not comply with the decree of the District Court within a 
year, and pay the rent as ordered, and accordingly the plaintiffs took out 
execution and obtained possession. The fact [551] that the defendants 
had appealed, did not enlarge the time allowed them for obeying the 
decree and paying the money. This is not a redemption decree —Mahant 
I^warqar v, Chudasama Manabkai (1). When the defendants preferred 
their second appeal, they ought to have applied for stay of execution of 
the lower Court s decree, but instead of doing that they, in defiance of 
the decree, deliberately waited till the disposal of their second appeal and 
then proposed to pay the amount due. The decree has been legally 

executed, and the defendants cannot cancel the execution, because of the 
subsequent decision in appeal. 


Mahadeo Chimnaji Apte, for the respondents (defendants):—The only 
question here is whether the time allowed to the defendants for paying the 
enhanced rent should not be computed from the date of the High Court’s 
decree. The cases show that where there is an appeal against a decree, 
the decree is suspended—v. Bhukandas (2) ; Noor AH v. Koni 
Meah (3); Sakharavi Mahadcv v. Hari Krishna (4). The decree of the 
High Court being the final decree, it is that decree, which ought to be 
executed, and not the decree of the District Court—S/io/ira/: Singh v. 
Bridgman (5) ; Muhammad Sulaiman Khan v. Muhammad Yar Khan (6). 
Prior to the High Court's decree the plaintiffs had no doubt, applied for 
execution of the District Court’s decree, bub that application and the 
order thereon were ex parte, and subsequently the defendants made an 
application under s. 583 of the Civil Procedure Code (XIV of 1882). 
When a decree is executed pending appeal, the e.xeoutioo must be consi¬ 
dered to be subject to the final order in the appeal. In this case the 
plaintiffs appealed as well as the defendants against the District Court’s 
decree, but, although they appealed against it and while their appeal was 
pending, they applied for and obtained execution. 


After the passing of the High Court’s decree the defendants paid 
the amount of the enhanced rent into Court; the plaintiffs have taken 
it, and also recovered possession, which they ought not to have done. 


JUDGMENT. 

[552] Candy, J.—The plaintiffs in this case on 13bh February 1889 
obtained a decree of the District Judge that “ defendants do pay to plaintiffs 
Es. 34 as rent for 1882-83 and Rs. 50 as annual rent from the date of 
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olainfciffs’ notice of 5bh April 1883; in default of payment tbe plaintiffs are 
to take possession of the land from defendants; any sums which defendants 
have paid since the year 1882-83 as rent for the land are to be credited to 
them, and only the balance to be recovered by the plaintiffs.” 

On 13bh February 1890 plaintiffs applied to the Subordinate Court to 
execute this decree by praying for immediate possession of the land and 
for the rent due, which was given as Hs. 334. This sum was apparently 
arrived at by adding the rent for 1882. 83 (Ks. 34) to the rent at Rs. 50 
for six years, viz.^ 1883-84 to 1888-89 inclusive. The defendants had all 
along continued to pay the old rent only fRs. 34) through the village officers 
8. 85. Land Revenue Code, Bom. Act V of 1879). 

The Subordinate judge ac once ordered immediate possession to be 
given to the plaintiffs, which was done on 19bh February 1890. 

On 205h March 1890 defendants made an application to the Subor¬ 
dinate Judge objecting to being ousted from possession, alleging that 
plaintiffs should have demanded Rs. 83-4 only; that they (defendants) had 
preferred a s,econd appeal to the High Court against the decree of the 
District Court fixing the rent at Rs. 50; that credit should b& given for the 
sums paid to the vilUge officers, i.e., Rs. 34 rent, and Rs. 2-2 local fund 
cess, total Bs. 36-2 each year; and demanding restoration of the land on 
the ground that plaintiffs had obtained possession with the crops on the 
strength of an illegal application. This application of the defendants was 
not finally disposed of by the Subordinate Judge till 6th February 1891. 

In the meanwhile both parties had filed second appeals in the High 
Court against the District Court’s decree, which, however, was confirmed 
on 17bh July 1890, no written judgment being delivered. 

Defendants then on 1st August 1890 made an application to the 
Subordinate Judge, producing Rs. 98, which they apparently [553] 
calculated as the difference (Rs. 14) for seven years between the rent 
confirmed by the High Court (Rs. 60) and what they had hitherto naid 
(put by defendants as Rs. 36). This of course was an error in calculation, 
for defendants apparently included local fund cess, whereas it is evident 
that the District Judge intended the Rs. 50 to be in place of the Rs. 34, 
exclusive of any local fund cess. 

Eventually, as noted above, on 6th February, 1891, the Subordinate 
Judge disposed of the defendants’ application claiming to be restored to 
possession. He refused their prayer, holding that they had defaulted in 
complying with the terms of the decree. 

On appeal to the District Court the Judge reversed the order of the 
Subordinate Judge, holding on the authority of v. Ganu il) that 

the time fixed for payment of the rent due must be reckoned from the 
date of the decree of the High Court; that defendants had since 1885-86 
paid to the village officers Rs. 170 in addition to the Rs. 98 paid into 
Court; and that, therefore, defendants were entitled to be put back into 
possession. 

We are unable to agree with the conclusions of the District Judge, 
There is apparently some mistake in regard to the case quoted by him. 
The ruling in Patloji v. Ganu is simply that the order of the High Court, 
allowing the withdrawal of a second appeal, is not a decree from which a 
fresh period can be computed for payment of redemption money. But there 
are expressions in the judgments of the learned Judges which tell 
strongly against the view taken by the District Judge. Thus Parsons, J.^ 
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1892 said: The mere fact; that an appeal has been preferred does 

Au^ 15. not stay execution of the decree appealed against, or prevent its being 

A executed, or enlarge the time for its performance . The plaintiffs have 

only themselves to blame if they did not within the prescribed time pay 
LATE the money they were ordered to pay. They waited the result of the 

OlVIL. defendant’s appeal at their own risk.” So here: both plaintiffs and 

17 B~~R 57 appealed to the High Court: but that fact could not 

prevent the decree of the District Court being executed, or enlarge the 
time for payment of the rent as decreed by the District Court. Even if the 
[554] Subordinate Judge had the power to enlarge the time for nayment 
in the course of execution, the mere fact that an appeal had been lodged 
would afford no special ground for enlarging the time (Mahant Ishwargar 
V. Chudasama Manabhai (1). No stay of execution was asked for : there¬ 
fore all that the Subordinate Judge bad to see in February 1890 was 
whether payment of rent had been made in accordance with the terms of 
the District Court’s decree of the 13th February, 1889. 

The Subordinate Judge was wrong in supposing that nothing had 
been paid since 1882-83: strictly speaking, the subsequent navments to 
the village officers were the only payments which the Courts could 
recognize. But assuming that the District Court’s decree allowed, and 
could allow, payment either to the village officers or into Court, it is a 
^ct that in February 1890 nothing had been paid beyond the old rent of 
Ks. 34, and not a pie in excess of that rent was tendered by defendants till 
August 1890. It is unnecessary therefore to enquire whether the District 
^dge in the present case was justihed in assuming that, though the * 
District Court’s decree directed defendants to pay “ Rs. 60 as annual rent 
from the date of plaintiffs’ notice of 5th April 1883.’* vet defendants were 
justified in paying the old rent only (Rs. 34) for 1883-84 and 1884-85. In 
any case, defendants had not paid their due rent from 1885-86 to 1888-89 
when the plaintiffs executed the decree. Nor did they tender it, or pay 

It to the village officers, when they objected (March 1890) to being 
ousted from possession. 

Ought, then, the Subordinate Judge to have subsequently cancelled 
0 execution of the decree, and restored the defendants to possession, 
ecause 17th July 1890 the High Court confirmed the decree of the 
istrict Court, which directed defendants to pay the enhanced rent, and 
oidered that in default of payment the plaintiffs were to take possession of 
the land from defendacts? We think not. It may boa hard case for 
defendanta, but they have only themselves to blame. When the District 
Court's decree was passed, they should at once have paid to the village 
rbalance of the rent due acoording to that decree, or they should, 
L553J on second appeal being made, have applied for stay of execution. 
They followed neither course, and the decree was, therefore, legally 
executed before the High Court’s decision was passed. The claim in the 
plaintiffs’ application for execution may have been excessive in regard to 
the amount of rent claimed , but the fact remains that defendants had 
never made any attempt to pay anything beyond the old rent. Under 
these oiroumstances, we must discharge the order of the Distriot Judge 
and restore that of the Subordinate Judge. All costs on defendants. 

Order discharged. 


(1) 18 B. 106 (109). 
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Before Mr. Justice Bayley, Chief Justice [Acting) and Mr. Justice Gandy. 


BalajI Ganesh [Original Plaintiff), Appellant v. Sakharam 
ParasHRAM Angal AND ANOTHER [Original Defendants), 

Respondents.^ [18th August, 1892.] 
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Instalments—Decree on mortgage for payment of Rs. 1,600 by instalments, and indefault 
execution for whole amount to issue-^Default in payment of instaiments—Waiver 
by plaintiff of right to execute decree—‘Receipt by plaintiff of overdue instalments is 
no waiver — Rractwe — Procedure—Different rulings of different High Courts—Judge 
to follow the ruling of the High Court to which he is subordinate. 

By a consent decree passed in a mortgage suit the defendant was ordered to 
pay to the plaintiff the sum of Rs. 1.800 by yearly instalments of Rs. 30 pajabi© 
on the 3Cth April iu each year, and in case of default in pajment of any instal¬ 
ment the plaintifi was to be at liberty to execute the decree by sale of the mort¬ 
gaged property. The defendants failed to pay the first instalment, which fell 
due on the 30th April, 1888, and the plaintifi applied for execution and obtained 
an order for the sale of the property. In order to prevent the sale the defendants 
on the 13th November, 1888, paid Rs. 60 out of Court, and the application for 
execution thereupon was allowed to drop. The defendants subsequently made 
the following payments, vie-, Rs. 16 on the 5th June, 1889, Ra. 25 on the 12th 
June, 1889. Rs. 15 on the Jst January, 1890. and Rs. 50 in the Nazir’s ofiice on 
the 2nd June, 1890, which was the day on which the Court opened after the 
summer vacation, which had begun on the 30tb April, 1890. On the 6th June, 
1890} the plaintifi again applied for execution of the decree, which was granted 
by the Subordinate Judge. On appeal, the District Judge reversed the order, 
holding that the plaintifi by accepting the above payments had waived his right 
to execute the decree. On appeal to the High Court, 

[556] Held that the plaintiff was entitled to execution. The acceptance of the 
payments oid not prove a waiver. They were not accepted on account of the 
specific instalments in arrears} but on account of the whole decree ; and even if 
they were taken as payments of overdue instalments} they could not by them> 
selves prove a waiver. 

A Judge should follow the ruling of the High Court of his own Presidency. 

[R.,3l 0. 83 = 8 C.W.N.66 (68) ; 12 Ind. Cas. 741 (743) = 7 N.L.R, 147 ; Cons., 27 
B. 1 (12).] 


This "was a second appeal from an order passed by J. W. Walker, 
District Judge of Satara, in an execution proceeding. 

By a consent decree for Es, 1, 800 passed in a mortgage suit it was 
ordered (inter alia) that the defendants should pay off the amount by 
annual instalments of Es. 50, to be paid on the 30bh April every year, 
and on their failure to pay any of the instalments within the stipulated 
period, the plaintiff should recover the balance of the decretal amount by 
the sale of the mortgaged property and from the defendants personally. 

The first instalment of Es. 50 became due on the 30th April 1888, 
and the defendants having made default in payment, the plaintiff applied 
for the execution of the decree, and obtained an order for the sale of the 
property and payment of the whole amount. In order to prevent the sale, 
the defendant on the 13th November 1888 paid Es. 60 out of Court, and 
the application for execution thereupon dropped. The defendants made 
several subsequent payments, vzjs., Es. 15 on the 5th June 1889, Es. 25 
on the 12th June 1889, Es. 15 on the 1st January 1890, and Es. 50 in 
the Nazir’s office on the 2nd June 1890, which was the day on which the 
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Court re-opened after the summer vacation which had begun on the 30bh 
April. 1890. 

On the 6bh Juno 1890 the plaintiff again applied for the execution of 
the decree and to recover the balance due under it by the sale of the mort¬ 
gaged nroperty and from the defendants personally. 

The Subordinate Judge granted the anplication. 

The defendants appealed, and the District Judge reversed the order. 
In his judgment he said :— 

This was a consent decree under which the judgment-debtor was 
required to pay instalments of Rs. 50 annually on the 30th [557] April, 
the first instalment being due on the 30bh April, 1888. and on failure to 
pay any instalment the whole amount became due. The first instalment 
was not paid on the due date, and the decree-holder applied for execution 
of the whole decree, and a sale of the property was ordered, but that 
order was set aside on an endorsement of the decree-holder that he had 
received Rg. 60. It is clear that the decree-holder has waived his right, 
and cannot claim to execute the whole decree as to the first default. 

The second instalment was also not paid on the proper date, but 
before the date of the third instalment the decree-holder received Rs. 55, 
or Rs. 5 more than the amount of the overdue instalment, and gave a 
receipt. He did not make an application to execute the whole decree 
till after the date of the third instalment. According to the decision in 
Hirolal v. Budho (1), the receipt of the overdue instalment did not 
constitute a waiver ; but the contrary has been held by the Calcutta High 
Court in a more recent case— Ravi Ctdpo v. Ram Chunder (2), and 
for the reasons there given, I think it must be held that there has 
been a waiver, as the decree-holder did, in fact, receive payment and 
did not apply for payment of the whole amount due. 

As to the third instalment, the Court was closed on the proper date 
for payment, and the judgment-debtor paid in the amount on the first day 
the Court re-openod. There has, therefore, been no default. As the 
judgment-debtor could nob, ns a fact, pay into Court the amount on the 
due date, he cannot be said to have made default in payment. *’ 

The plaintiff filed a second appeal. 

Shamrav for the appellant ^^plaintiff).—It is admitted that 

there was default made in the payment of the first two instalments. The 
terms of the decree are peremptory, and empowers the plaintiff to recover 
the whole of the amount due under the decree if default be made in the 
payment of any instalment. There was no waiver by the plaintiff. When 
he made the first application for execution an order was passed directing 
execution of the decree by the sale of the mortgaged property. The defend¬ 
ants then [S38] paid him Rs. 60 and suggested a compromise. The 
plaintiff thereupon acknowledged the receipt of Rs. 60, and applied to 
the Court to postpone the proceedings; but tbe Court, instead of postpon¬ 
ing the proceedings, passed an order disposing of the darkhast. That 
was not a waiver- at Ravor v. Sadashiv (3). The payment of 

Rs. 60 was made, not on account of the first instalment, but on account 
of the whole decree. This appears from the receipt given by the plaint¬ 
iff, So also with regard to the other payments. 

Mahadeo Ghimnaji Apte^ for the respondents (defendants).—The 
very fact that the appellant received Rs. 60,—that is Rs. 50 the amount 
of the first instalment plus Rs. 10,—and allowed the darkhast to be struck 


0) P. J. 1883, p. 172. 
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off, shows that there was a waiver on his part. A man who does not enforce 
bis right must be considered bo have waived it— Buddhu Lai v. Rehkab 
Das (1) ; Nagappa v. Ismail (2), There would have been no waiver on 
the appellant’s part if be had declined to accept Rs. 60 and asked the 
Court to continue the proceedings. Waiver is an indulgence shown to 
the debtor, and having once shown it, the judgment-creditor cannot insist 
upon his right to have the whole decree executed. Although default was 
made in the payment of the first two instalments, the third instalment was 
paid into Court in time. The time for the payment of that instalment, 
no doubt, expired during the vacation, bub as the plaintiff made the pay¬ 
ment on the day the Court reopened, it was in time. 
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JUDGMENT. 

Candy, J.—The District Judge was not justified in preferring the 
ruling of the Calcutta High Court to that of the High Court of his own 
Presidency. Where they differ he should follow the latter (see Sioamirao v, 
Kashinath (3) ). He was also in error in remarking that the order for 
execution obtained by the decree-holder was set aside. The sum of 
Es. 50 due as the first instalment was not paid, and so the decree-holder 
applied to execute the whole decree by the sale of defendant’s property. 
To prevent that sale defendant paid E-s. 60, and the application for 
execution dropped, and was thus disposed of. The payment of [559] 
Es. 60 was apparently on account of the whole decree, for at that time 
Es. 50 only were due on account of the instalment. So, too, with the 
payments in 1889-90 : long after the instalment of Es. 50 was due (30bh 
April, 1889) defendant paid small sums amounting altogether to Es. 55, 
which, as the receipts show, were paid on account of the sums due under 
the decree. There is no mention in these receipts of the word instalment, 
which would have amounted to Es. 50 only. The payment into Court 
by defendant of Es. 50 on 2nd June, 1890, could not affect plaintiff, who 
on 6bh June, 1890, applied bo execute the balance of the whole sum due 
under the decree, after giving credit for part-payments. 

It is admitted that there are no other facts but the above payments 
showing waiver on the part of the decree-holder. These, on the face of 
them, were nob accepted on account of the specific instalments in arrears, 
as contradistinguished from part-payments on account of the whole debt; 
so they could nob be sufficient evidence of a waiver— Nagappa v. 

And even if they be taken as payments of over-due instalments, they cannot 
by themselves prove waiver. This is the principle laid down in Uiralal 
V. Budko (4), which has been followed in subsequent cases—see Firm at 
Baver V, Sadashivid). As there are admittedly no other facts on which 
we could ask the District Judge bo consider whether be found waiver or 
nob, we must reverse his order and restore that of the Subordinate Judge. 
All costs on defendant. 

Order reversed. 


(1) 11 A. 482. (2) 12 M. 192. 
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Before Mr. Jhsiice Bayley, Chief Justice (Acting), and Mr. Justice Candy, 


Sayad Shahu [Original Opponent), Appellant v, HaPIJA 
Begam (Original Applicant), Respondent,^ [Slst August, 1892.] 

Minor—Guardian—Avpointm^^.nt of gitardian hy will—Application for certificate of 
guardianship—Practice—Procedure-Guardians and Wards Act (Vlllof 1890), ss. 7 
iCl* 3)i 13 ci7t(i 48 {!)• ^ 

When a person alleges that he has been appointed guardian of a minor under 
a will. DO one else can be appointed guardian under s. 7 (3) of Act VIII of 1890 
until it is found after due investigation that there is no valid will. 

The procedure under Act VIU of 1890 is not intended to be summary. 

[R., 15 C.W.N. 457 = 7 lad. Cas. 702 (703).] 


This was a first appeal from an order passed by C. G. W. Maopherson, 
district Judge of Belgaum. 

The facts of the case were as follows :— 

One Hapija Begam, widow of Gouskhan Desai, applied under Act 
VIII of 1890 for a certificate of guardianship to the persons of her minor 
sons and grandsons, and asked the Court to appoint a manager of the 
property of her deceased husband. 

[561] The opponent, Sayad Shahu alias Mahomed Saheb, objected 

on the ground that he had been appointed guardian of the minors and of 

their property under a will made by the deceased Gouskhan on the 15th 
June, 1890. 

The District Judge after recording some evidence declined to take 

further evidence, on the ground that the proceedings were summary, and 

that it was open to the opponent to establish his position in a regular 

suit. He accordingly granted to the applicant the certificate of guardianship 

of the minor children, and requested the Collector to nominate a manager 
of the property. 

The opponent appealed. 

Phirozshah M. Mehta (with Mahadeo Bhaskar Ghaubal), for the 
appellant. The Judge has disposed of this matter summarily according 
to the procedure under Act XX of 1864 ; but that Act has been repealed 


• Appeal No. 2 of 1892. 

(1) Sections 7.13, and 48 of Act VlII of 1800 are as follows 

Section 7.—(1) Where the Court is satisBed that it is for the welfare of a minor 

that an ordor should bo mado~ 

fa) appointing a guardian of his person, or property, or both • or 
(6) declaring a person to be such a guardian, 
the Court may make an order accordingly. 

(2) An order under this section shall imply the removal of any guardian who has not 
been appointed by will or other instrument or appointed or deolared by the Court. 

(3) Where a guardian has been appointed by will or other instrument or appointed 
or declared by the Court an oraec under this section appointing or declaring another 
person to bo guardian in his stead shall not be made until the powers of the guardian 
appointed or declared as aforesaid have ceased under the provisions of this Act. 

Section 13.—On the day fixed for the hearing of the application, or as soon after as 
may bo, the Court shall bear such evidence as may be adduced in support of or in 
opposition to the application. ^ 

* " 48.—Save as provided by the last foregoing section and by s. 622 of the Code 

of Civil Procedure, an order made under this Act shall be final, and shall not be 
liable to be construed by suit or otherwise. 
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by Acb VIII of 1890, which contemplates full inquiry into the allegations 
of the contending parties—ss. 13 and 48. 

Section 7 (3j of the Act lays down that when a person is appointed 
guardian under a will or other instrument, no other person shall be 
appointed as guardian until the powers of the appointed guardian have 
ceased. 

Jardine (with Ghana sham N. Nadkariii), for the respondent.—The 
case of a guardian appointed under a will is governed by s. 5 of Act VIII 
of 1890, and that section applies only to European British subjects. 

Section 6 relates to the appointment of a guardian generally. But 
when a guardian is appointed under a will, s. 5 only is applicable. 

[Candy, J., referred to s. 7.] 

We do not contend that the Act does not apply to persons other 
than European British subjects. We say that it applies to all persons, 
but what we contend is that when a guardian is appointed under a will, 
there is special provision made by s. 5 which relates only to European 
British subjects. The other sections of the Act do relate to the appoint¬ 
ment of a guardian, but they do not relate to the appointment of a 
guardian under a will or other instrument. 

[562] Next, the Judge was not satisfied as to the genuineness of the 
will and therefore he was right in not appointing the appellant. The 
Judge was also justified in rejecting the appellant’s application for 
producing evidence, because the application was made only the day before 
the final order was passed. 

The respondent is the grandmother of the minors, and therefore she 
is the proper person to be their guardian. 
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JUDGMENT. 

Candy, J.— The District Judge was apparently misled by his 
recollection of the old Act (XX of 1864), which directed that the proceed¬ 
ings under that Act should be summary. Sections 13 and 48 of Act 

VIII of 1890 show that the procedure under the later Act is not intended 
to be summary. 

Opi'.onent opposed the anplication on the ground that he had been 
appointed by will. We think that under s. 7 (3), the District Judge 
could not appoint any one else as guardian until he found, after due in¬ 
vestigation, that there was no valid will as alleged by opponent. The 
District Judge declined to hear the evidence referred to in the application 
of opponent, dated 26th October 1891, not because the evidence was 
adduced too late, but because “ the proceedings are summary, and the 
Courts are open for a regular trial.” Under these circumstances, we must 
reverse the order of the District Judge, and remand the case to him 
for investigation according to law. All costs to be dealt with in the Court 
below. 

Order reversed. 
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APPELLATE CIVIL. 

Before Mr. Justice Bayley, Chief Justice {Acting), and Mr. Justice Candy. 


Bhukhandas Vijbhukandas (Original Plaintiff), Appellant v. 
Lalldbhai Kashidas and another (Original Defendants), 

RespondentsJ f7tib September. 1892.] 

Res judicata-Swifort a mortgage agmnsi several defendanis-^Dxsmismlof suit as against 

some of the defendants for want of jmisdxctxon—Subseqimnt suH on the moriq'tas 

against same defendants in another Court-Civil Procedure Code {XIV of ISs/}, 
ss« 42| 43# * 


The plaintifi brought a suit in the Eigh Court of Bombay (No. 169 of 1887) 

® mortgage executed at Surat of certain property 
[od3J situated there. The covenant for repayment was joint and several. The 

second and third defendants in that suit (the defendants iu the present suit), who 
were inhabitants of Surat, pleaded that as against thsm the Court had no juris* 
diction. The suit was accordingly dismissed as against them for want of juris¬ 
diction, but as against the 6rst defendant, who resided in Bombay, the Court 
passed a decree for the plaintiff. The plaintiff then brought the present suit 
against the defendants in the Surat Court to enforce their liability under the 
mortgage. Toe defendants pleaded that the claim against them was barred by 
the dismissal of the former suit. 

Held, that the suit was not barred. In the former suit there had been, as 

against these defendants, no decision on the merits, and the proceedings against 
them were a nullity. » » 

[R., 22 A. 307 (310); 24 B. 77 (83) -1 Bom. L.R. 534.] 


Second appeal from the decision of C.G.W. Macpherson, District 
Judge of Surat. 

In this suit the plaintiff sought to recover Rs. 4,165 alleged to be 

due on a mortgage executed in his favour by the defendants and one 
Jektsondas Purshotamdas. 


The plaint stated that the plaintiff had already brought a suit (No 169 
of 1887) on the mortgage against all the mortgagors on the original 
side of the High Court. In that suit the defendants pleaded that the Court 
bad no jurisdiction, in as much as the mortgaged property was situated at 
burat, where they resided and where the mortgage was executed. The 
High Court thereupon dismissed the suit as against them for want of 

jurisdiction but iDassed a decree against their co-defendant. Jekisondas 
Purshotamdas, who resided in Bombay. 

The defeadants now pleaded that this suit against them was barred 
by the dismissal of suit No. 169 of 1887. 

The First Class Subordinate Judge oassed a decree for the plaintiff 
On appeal by the defendants the District Judge reversed the decree. 
In his judgment, after referring to ss. 42, 43, 16 and 17 of the Civil 
Procedure Code (Act XIV of 1882), he said 

1 • '^hese provisions are aimed against a 

plaintiff bringing two or more suits where the matter in litigation can be 

disposed of in one, and against defendants being troubled unnecessarily, 

and they point at a suit being as a rule brought in the Court within the 

local linoits of whose jurisdiction the property in dispute is situate or the 

cause of action [864] arose; it can be brought in a Court within whose 

local limifcs the defendant or one of the defendants resides, but only under 
certain conditions. ^ 


• Second Appeal No, 12 of 1891. 
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In the preheat case a bond executed in Surat by Jekisondas and 
defendants mortgaged to plaintiff a house situate in Surat. 
Plamtifi^however, elected to sue the mortgagors in Bombay, and obtained 
in the High Court a decree for the full amount of the bond against 
Jekisondas, who resides in Bombay, while his claim as against the present 
defendants was rejected for want of jurisdiction. The nlaintiff then 
.brought a second suit against them in the Court of the First Class 
bubordinate Judge of Surat, and has obtained a second decree for the full 

amount of his bond, and the question is, whether this second decree can 
be confirmed. I think it cannot. 

In the words of s. 42 of the Civil Procedure Code, it was practicable 
by bringing the suit in Surat to obtain a final decision against all the 
mortgagors, and thus to prevent further litigation, and I am of opinion that 
when plaintiff elected to bring his suit in a Court which had iurisdiction 
in respect only of one defendant, he, in effect, waived his claim against 
the others. No doubt, if he had different causes of action against the 
different defendants, he might bring different suits, bub I think when a 
house IS mortgaged for a lump sum of money by its co-owners, the mort- 

cause of action. He may sue one or two or more or 
all of them, bub he can’t bring more than one suit, and I do not think that 
a clause in the bond making the mortgagors jointly and severallv liable 
las m this case) over-rides the provisions of the law against a multiplicity 
of suics when, as a matter of fact, the whole of the nropercy is mortgaged 

The plaintiff preferred a second appeal. 

Lang, Acting Advocate-General, for the appellant.—The liability here 
was a joint and several liability. The dismissal of the former suit against 
the defendants for want of jurisdiction without any decision on the merits 

in a subsequent proceeding against them. 
If the liability under the bond had been joint, and not several, then the 
dismissal of the [565] suit might have operated as res nidicata—Kendall 
v. Hamilton (1) ; Hemendro Coomarv, Rajendrolall (2) ; King v. Hoare (3) ; 
Dhunput Singh v. Sham Soonder Mitter (4). 

_ Jardine {with Manekshah J. Taleyarkhan), for the respondents—The 
plaint in the former suit in the High Court alleged that the money was to 
be paid by the respondents at Bombay, and hence the cause of action was 
alleged to have arisen in Bombay. Under these circumstances the appel¬ 
lant ought to have appealed against the order of the High Court dismissing 
the suic for want of jurisdiction, and that order ought to have been set 
aside. Not having been set aside, it operates as a bar to the present suit. 

Lang \x\ reply.—The resoondents themselves had raised the plea of 
want of jurisdiction in the High Court. Therefore it cannot now be open 
to them to urge that the order of dismissal ought to have been set aside 
in ^peal. The mortgage-bond does not say that the money was to be paid 
at Bombay. The bond having been executed at Surat, the presumption 
would be that the money was to be paid at Surat, unless there was a 
special provision to the contrary. 

JUDGMENT. 

Ti' f ^ (Acting),—We are of opinion that the decision of the 

District Judge cannot be sustained. He has evidently not appreciated 
the difference between a joint liability and a joint and several liability*. 

(1) 4 A^. Ca. 504. (2) 3 C. 353. (3) 13 M. and W, 494., (4) 6 C. 291. 
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Defendants 2 and 3 in the suit No. 169 of 1887 on the original side of 
the High Court pleaded in their written statement that as against them 
the Court had no jurisdiction. That Court so decided and dismissed the 
suit against them. There was no decision on the merits, and the pro¬ 
ceedings against them in that Court were a nullity. The case of King v, 
V. Hoare (1), which was treated as a binding authority in the case in the 
House of Lords of Kendall v. B.aynilton (2), does not appear to have been 
cited, or to have been present to the mind of the District Judge when he 
was preparing his judgment. [366J The sections of the Civil Procedure 
Code quoted by the District Judge have, in our opinion, no application. 

We therefore reverse the decree of the District Judge and restore^ 
that of the Subordinate Judge. All costs on defendants. 

Decree reversed. 


17 B. S66. 

APPELLATE CIVIL. 

Before Mr, Justice Parsons and Mr, Justice Telang, 


VALLAI 3 DAS HiRA Chand (Original Opponent) v, KrishnaBAI 

(Original Applicant), Opponent,"^ [27th September. 1892.] 

Quardiarift and Wards Act (Vlll of 1890). s. 41. cl. 3. s. 51—Ks apvlicabiUty to 
guardians who had ceased to be such before the Act came into force—Guardian and 
ward. 

The Guardians and Wards Act (VIII of 1890) does not apply to guardians 
whose powers had ceased by reason of their wards having attained majoriiy- or 
otherwise, prior to the passing of the Act. 

The word ‘ guardian ’ in s. 51 of the Act means a guardian who was such at 
the time the Act came into force. 

A was appointed a guardian of B*s property under the Bombay Minors Act, 
XX of 18G4. B attained majority in 1886. In 1892 B applied to the District 
Judge for an order dirooting A to deliver to B his property, together with the 
accounts relating thereto. The District Judge made the order, as asked for, 
under e. 41, ol. 3 of Act VIII of 1890- 

ZZcfd, that the District Judge had no jurisdiction under Act VIII of 1890 to 
make the order in question, as A had ceased to bo a guardian before the Act 
oame into force. 

This was ao application under s. 622 of the Code of Civil Procedure* 
(Act XIV of 1882). 

On the 30th January 1879 the applicant was appointed administrator 
of the estate of the opponent Krishnabai, then a minor, under s. 6 of the 
Bombay Minors Act, XX of 1864. 

Krishnabai attained majority in 1886. 

Krishnabai adopted a son, and an arrangement was made between 
her and the administrator of the estate, under which she was to be paid 
Rs. 50.000 in cash, and the rest of her estate was to be held by the 
administrator in trust for the benefit of the adopted son. 

[867] On 25th March, 1892, she applied to the District Judge under 
Act VIII of 1890, praying that the applicant should be ordered to deliver 
up all the property in his hands belonging to her, together with the 
accounts and other papers relating thereto. 


• Application No. 108 of 1892 under Extraordinary Juriadiotion. 

(1) 13 M. and W. 494. (3) 4 Ap. Ca. 604. 
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VIII^on89aTo\din?®hlT“ nnder n. 41, d, 3 of Act 

to g«ardi.„, .ppoiolrf „„d'„ Bomb.; K°t XX oU864°‘ *»“““» 

Co„t fod“‘£'’o1SS teuSS: 

Tbo ““d 3-7 

So “g" “ 

ofS,'’'.':’’ S.0tion 51 

to be one who was acting aa qii/.u ^ *.u ’ 4 defines a guardian 

Section 5l7theXe doeS Tot aonlv'to 

offioio before the date of the new Act ^Tn'^thc become functus 

That being the case, the loweJ cSarrh^d" 1 i -ased. 

oppoooot. sirs o', irr71 “’ 

that Act the Court had no nnwA^ r. under 

Skri Vasudev Pandit fl) • Rn-m n order— Skri Umabai v. 

Torul Narain s"ngh Si ’ 

JUDGMENT. 

.b.t, o? sr r “r 

competent to him to make any such order as hi 

case, but that it was onon tr, him f.. m i LSoo] has made in this 

and Wards Act, 1890 3.41 cl (3) TTa ^i iiDdei-the Guardians 

of Ramchandra v Yamunahai f2l such cases as those 

Court of Poona (3), anTaTsX'tne^^^^^^^^ llmZS 

bo .dm«od .rTaJtrt" ;i,rrh..b°^^ ‘rt“ r ?■ “ r*' 

appears from the iudement of f-hn nLf ^ f points further. It 

before us relied unon a “ ana ’fi ®*'''^Gt Judge, that the applicant 

him and the opponeT after the between 

which a sum of Rs 50 000 toaq u age, in pursuance of 

»d tb. .pSit .I'lSoU: Sd So r“r 

S S'cio* iM'irs r sr* ' p?"-” 

<■>« ■ipiy °< »b. r oi”r,b. 


(1) P.J. for 1885, p. 189. 
(4J 9 W.R. 655. 

(7) 30 Beav, 461. 


(2) Ibid, 1879, p. 15. 

(5) 4 W.R. 3 (Mis, App.). 


(3) P.J. for 1880, p. 104. 

(6) 5 Do Gex M. and G. 76. 
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restoration of property, to inquire into such allegations as were made in 
this case relating to a “ specific arrangement ’ between the guardian and 
bis quondam ward, whereby the old trust was, to all intents and purposes, 
satisfied, and a fresh trust created tor the adopted son. The order made 
bv the Judge is auite incompatible with the alleged, arrangement an 
yet even the factum of that “ arrangement” has nob been inquired into at 
all. On this ground I agree to reverse the order of the District Court, 
leaving the parties to bake such steps as they may be advised for enforcing 

their rights, whatever they may be. . j 

[569] Parsons, J.—In January, 1879, the 

the guardian of the property of the opponent under Act XX of 18b^^ ibe 
opponent cameot age in 1886. and in March. 1892, asked the District 
Judge of Poona bo make an order directing the applicant to deliver to her 
her property, with all accounts relating thereto. The District Judge, 

after hearing the applicant made the order asked for, and the applioaob 
has now applied to this Court to exercise its extraordinary jurisdiction and 

set aside the order. *. w laAi 

The District Judge says that under the old law, Act n* 

no power to make any such order existed,” and he 

under the provisions of s. 41 of the Gurdians and Wards Act. 1890, which 

he holds applies to the case by virtue of s. 51. The question is, whether 

the Act of 1890 applies to guardians whose powers had ceased by reason 

of their wards having attained majority, or otherwise, prior to the passing 

of the Act. This question I determioe in the negative. 

The words in s. 51 “ a guardian appointed by or holding a certificate 
of administration from a Civil Court” when read with the definition in 
s. 4 (2) can only mean a guardian who is such at the time the Act comes 
into force. They caonft mean a guardian who had been appointed or 
who had held a certificate, but who was no longer a guardian, his ward 
having come of age and his powers liaving ceased before the passing of 
the Act 1 am confirmed in this view by the words in s. 41 itself. Clause 6 
of this section savs : “ When for any cause the rowers of a guardian 
cease, etc.” The word “ cease ” must here mean cease after the Act 
comes into operation. I cannot construe it as equivalent to have ceased, 
or read the words “ or have ceased ” after it. On this construction of 
the Act, I decide that the District Judge had no jurisdiction under the Act 
of 1890 to make the order in question. Act XX of 1864 must govern the 

o&so 

'l must also rule that the District Jurtpe was wrong in refusing to 
enquire into the allegation of the applicant that the opponent nad adopted 
a son and had, after she attained majority, constituted him the trustee of 
that son in respoct of the property in [570] question. Clearly, >f that 
allegation was proved, and if the applicant had validly been created the 
trustee of the son, no order could have been passed directing the applicant 
to hand over property to the creator of the trust in breach of that trust, 
I would make the rule absolute, but as my learned colleague differs from 
the view taken hy the District Judge as to his power to make the order 
under Act XX of 1864, in which view I am inclined to concur, this Court 
eimplv reverses the order of the District Judge as made without junsdio- 
tion under the Guardians and Wards Act, 1890, leaving it open to the 
opnonent to move the District Court under Aot XX of 1864, if so advised. 
The opponent must pay the applicant’s costs that have been incurred in 

this and the District Court. 

Older reversed. 
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Plaintiff), Respondents^ [5th October. 1892.] ’ 17 B. 570. 


Civil Procedure Code (Act XIV nM882). s 16—Swii to recover mortgage-debt bg sale 

of mortgaged property out of jurisdiction — Jurisdiction, 

A suit by a mortgagee to recover the mortgage-debt from the mortgagors 
perRooaJly, as well as tiy sale of the mortgaged property, is one falling within 
ols. (c) or (d) of 8. 16 of the Code of Civil Procedure (Act XIV of 1832), and can 
only be instituted in that Court within the local limits of whose jurisdiction the 
mortgaged.property is situate. 

A Court has no jurisdiction to entertain such a suit relating to property situate 
outside the local limits of its jurisdiction. 

[R., 23 B. 22 (31) : 27 M. 118 (120).] 

Appeal from the decree of Eao Bahadur Chunilal Maneklal, First 

Glass Subordinabe Judge of Poona, in suit No. 84 of 1889. 

The piainbiff sued to recover Rs. 7,886-2-9 on a coortgage-bood 
executed by defendants Nos. 1 and 2 on 28th May 1874. 

LS7i J Subsequently to the date of the mortgage a money decree was 

obtained by a third person against defendant No. 1, and in execution of 

that decree the mortgaged property was pub up to sale and purchased by 
defendant No 5. 

The plaintiff prayed for a decree against the defendants personally 
and for sale of the mortgaged property. 

The property was situate in the Sachin Sba"te outside British India. 
The defendants 1 and 2 (the mortgagors) were also residents of the Sachin 
State, But as defendant No. 5, the auction purchaser of the equity of 
imdemption, was a resident of Poona, the suit was filed in the Court of the 
First Class Subordinabe Judge at Poona. 

The defendants pleaded [inter alia) that the Court had no jurisdiction 
to entertain the suit. 

The Subordinate Judge, following the ruling in Yenkoha v. Ram- 
bhaji (1). held that the suit would lie, as one of the defendants resided 
within the jurisdiction of the Court. He awarded the plaintiff’s claim 
for Rs. 7,000 against the mortgaged property only. 

Against this decision the defendant No. 5 appealed to the High Court. 

Jardine[vj\th him Mahadeo, Ghimnaji Apte), for appellant:—This is a 
suit by a mortgagee to enforce his mortgage lien by sale of the mortgaged 
property. The mortgaged property is situate in a foreign State. The Court 
below had, therefore, no jurisdiction to entertain this suit. Such a suit can 
only be brought in that Court within whose local jurisdiction the property 
IS situate. The words of s. 16 of the Code of Civil Procedure (Act XIV 
of 1882) are clear. This section of the Code differs from s. 5 of Act VIII 
of 1859 under which Yenkoba v. Rambhagi (1) was decided. That decision 
has no application to the present case. 

Branson (with him Rao SahebVasMdet? *7. Kirtikar), for respondents— 
The decree is a mere declaratory decree. It does not pass any order for 

• Appeal No. 37 of 1891. 

(1) 9B. H, 0. R, 12. 
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sale of the property mortgaged. Refers to Deo Chand Sahoo v. Teeluch 
Singh (1). 

JUDGMENT. 

[572] Parsons, J.—This suit was brought on a mortgage, executed 
by the defendant No. 1, to recover the mortgage-debt by the sale of the 
mortgaged property which had passed into the possession of the defendant 
No. 5 by purchase. The defendant No. 1 was a resident of a Native 
State, and the mortgage was executed, and the property was situated, in 
the same Native State. As, however, the defendant No. 5 was a resident 
of Poona, the Subordinate Judge, on the strength of the decision in 
Yenkoha v. Ramhhaji (2), held that he had jurisdiction, and awarded the 
claim for Rs. 7,000 and costs against the mortgaged property. 

We think that he had no jurisdiction. The language of s. 5 of Act 
VIII of 1859 is not the same as that of s. 16 of the Code of Civil 
Procedure, 1882. The former mentioned only “suits for laud or other 
immoveable property.'’ The latter enumerates six different descriptions 
of suits, and among them are suits, (c) for the foreclosure or redemption 
of a mortgage of immoveable property, and suits (d) for the determination 
of any other right to, or interest in, immoveable property. We think that 
this suit falls within one or other of these descriptions, and can therefore 
be instituted only in the Court within the local limits of whose jurisdiction 
the property is situate. We are supported in this view by the decision of 
the Allahabad High Court in Gudri Lai v. Jagannath Ram (3). In the 
present case the property is not even situate in British India. Moreover, 
the relief sought can in no way be obtained by the personal obedience of 
the defendant No. 5, since he is not personally liable for the claim. The 
relief sought can only he had by proceeding against the property. 

We reverse the decree of the Subordinate Judge, and order that the 
plaintiff’s suit be dismissed as against the appellant with costs throughout. 

Decree reversed. 


17 B. 573. 

[573] CRIMINAL REFERENCE. 

Before Mr. Justice Telang and Mr. Justice Fulton. 


Queen-empress v. Balkrishna Vithal.'*' [17th January, 1893.] 

Defamation—Penal Code (Act XLV of ISGO). 5. 499— by a liJihiess— 

PriviUgc— Witness, 

A witoess cannot bo prosocutod for defamation on account of statements made 
when giving evidence in tbo witness-box. 

[DIbb., 32 0. 756 = 2 C.L J. 105 = 9 O.VV.N. 111 = 2 Cr. L.J. 459 ; F., 27 C. 262 (263); 
R., 22 A. 234 (235) ; 29 A 685 = 4 A.L.J. 605 = 27 A.W.N, 236 = 6 Cr. L.J. 
197; 19 B. 51 f62) ; 19 B. 340 (347) : 13 Cr. L.J. 494 = 15 Ind. Cas. 494 = 244 
P.L.R. 19)2 = 31 P.W.R. 1912 Cr =5 P.R.1913; 1 L.B.R, 84 (86); 3 L.B.R. 
268 (270): D., 19 B. 717 (723).] 

This was a reference under s. 433 of the Code of Criminal Procedure 
(Act X of 1882). 


• Criminal Reference, No. 41 of 1892, 

(1) 14 W. R. 238, (2) 9 B. H. C. R. 12. (3) 8 A, 117. 
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The facts of fchig case were as follows:—The complainant had filed 
-a suit in a Civil Court against the accused. In that suit the accused in 
the course of his examination as a witness for the plaintiff made the 
following statement:— 

“The plaintiff has brought this false suit against me. He has under¬ 
gone imprisonment in the Thana Jail, and he is a man of damaged 
character.” 

After the decision of the civil suit the complainant nrosecuted the 
accused on a charge of defamation under s, 500 of the Indian Penal Code. 

The trying Magistrate found the accused guilty of the offence charged 
and sentenced him to a fine of Rs. 50, 

The Sessions Judge of Ratnagiri, being of opinion that the conviction 
was illegal, and opposed to the ruling in Queen-Empress v. Bahaji(\)^ 

^ferred the case to the High Court under s. 438 of the Code of Criminal 
Procedure. 

Ghanaskam Nilkanth, as amicus curim, for the accused:—A witness 
^ absolutely protected in respect of defamatory expressions used by 
him in the witness-box— Queen Empress v. Babaji(l). If he makes 
a false statement, he is liable to a prosecution for perjury. But he 
cannot be prosecuted for defamation. The English law gives the fullest 
privilege to parties and witnesses for words spoken in giving evidence 
—Seaman v. Netherclift (2). The expression “words either spoken,” 

Indian Penal Code does not apply to words 
LS74J spoken in the witness-box. Refers to Bhikumber v. 'Becharam (3); 
Manjaya v. Sesha Shetti (4); Dawan Smgh v. Mahip Singh (5). I further 
contend that the alleged defamatory statement was made in good faith. 
The trying Magistrate has omitted to consider this point. 

Rao Saheb Vasudev J. Kirthikar, Government Pleader, for the 
Crown The mere fact that the defamatory statement was made by the 
accused while giving evidence in a judicial proceeding is no defence. The 
words of s. 499 of the Penal Code are clear. They must he read in their 
plain grammatical sense. There is nothing to show that the Eegisiature 
intended to except from the provisions of that section defamatory words 
used by a witness in the witness-box. Had this been the intention of the 
Legislature, it would have been expressed in clear language. The wording 
of s. 499 is wide enough to cover a case like the present. It does not fall 
within any one of the exceptions mentioned in that section. Considerations 
of public policy cannot control the express provisions of a penal statute. 
Refers to Grawford v. Spooner (6) ; Eastern Counties Bailway Companies 
V. Marriage (7) ; Moonshee Buzloor Bukeem v. Shamsoonmssa BegumiS); 
Annaji v. Bapuchand (9). Under s. 105 of the Evidence Act (I of 1872) 
it is incumbent on the accused to prove good faith— Queen-Empress v. 
Slater {10)Nathji Muleshvar v, Lalbhai{ll) ; Queen-Empress v, Dhum 
Singh (12); Mayes v. Christian (13), This he has failed to do. 

' JUDGMENT. 

Telang, J.—I confess that if the point which arises in this case had 
been res integral I should have been of opinion that the conviction 
should be affirmed. I am unable to adopt the view that on any 

I 

(1) 17 B. 127. 

(4) 11 M. 477. 

(7) 9 H.L.C, 36. 

(10) 16 B. 361. 

(13) 15 M. 414, 


• (2) 1 0. P. D. 540. (3) 15 C. 264. 

(5) 10 A. 426. (6) 4 M.L A. 179 (187). 

(8) 11 M.I.A. 551 (604). (9) 7 B. 520. 

(11) 14 B 97 (160). (12) 6 A. 220. 
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1893 correct principles of construction we should limit the meaning of the 
Jan. 17, words of the section of the Indian Penal Code, defining defamation, 

so as to exclude therefrom any evidence given by a witness before a 
Criminal Court of Justice. It is admitted that the words are wide enough to include 
BepER- such evidence, and I do not think that judicial interpretation can. 

BNOE. [S75] properly limit their scope either in view of general considerations 

- about the policy of protecting witnesses from being harassed, or of the 

17 B. 573. absence of any prosecutions being hitherto instituted in such oases. It is 

true, DO doubt, that there is an anomaly in holding that a certain act, not 
recognised as a test by the civil law. should nevertheless be punishable as 
an offence by the criminal law. That anomaly, however, whatever weight 
it might have been entitled to on the question of construction in other 
cases, cannot weigh much in this, for it certainly exists on another noint 
in the law of defamation. According to the explanation to s. 499, a 
prosecution may be maintained for defamation of a deceased person. 
But, on the other hand, it has been ruled in Luckumsey Howji v. Hurbun 
Nursey (1) that no suit for damages will lie in such a case. It seems also 
to result from illustrations to which I drew attention during the argument 
that the rule of the civil law is not in entire harmony with that of the 
criminal law. Under these circumstances I should have been disposed to 
give their ordinary signification to the words of the Indian Penal Code, 
and not to limit them as suggested by Mr. Nadkarniin his argument. This 
Court, however, has already decided the contrary (2), and it has done so, 
following the opinion expressed by the High Court of Madras. I am, 
therefore, content to follow such decision, especially as my brother 
Fulton concurs in it. And I agree to reverse the conviction and order the 
fine, if paid, to be refunded. 

Fulton, J. —The accused has been convicted of the offence of 
defamation. The Sessions Judge has referred the case to this Court for 
orders on the ground (amongst others) that the imputation complained of 
was made in the course of evidence in a judicial proceeding. It appears that 
the complainant instituted a suit against the accused, who, while giving 
evidence on the plaintiff’s behalf, was asked whether he had been criminally 
prosecuted, and is alleged to have replied to the effect that the plaintiff 
had been in the Tbana Jail. The statement has not been proved aa 
regularly as it ought to have been, for as it was spoken in evidence its 
terms ought to have been proved by the production of a certified copy of 
the deposition. [576] However as the accused himself has admitted having 
made it, it is unnecessary to dwell further on this technical irregularity. 

For the accused, Mr. Ghanasham Nilkant, who has argued the case 
as amicus curies, has drawn our attention to two oases in which it has 
been expressly held that a witness cannot be prosecuted for defamation in 
respect of statements made in the witness-box. In the first of these 
(Maujaya v. Sesha Slietti (3) ), Collins, C. J., after referring to the 
observations of Gockburn, C,J., in Seaman v. Nethcrclift (4), and of Field, 
J., in Goffin v. Donnelly (5), and the judgment of the Madras High Court 
in Ilindew. Baudry (Q). continued as follows:—"The Judges there (in 
Hmde v. Baudry) said that the principle of public policy guards the 
statements of a witness against an action, whether the statements were 
malicious or not. I think the same observations will apply if the criminal 
law is set in motion and proceedings are taken under s. 500 of the Indian- 

II) 6B, 660. (2) 17 B. 127. 

U) C. P. D. 63. (6) 6 Q.B. D. 807. 
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Penal i^ode ; ana Shephard, J., drew attention to the opinion strongly 
expressed hythe Judicial Conamittee in Baboo Gimnesh v. Magneeran (1) 
at witnesses are free from any other consequences with respect to 
statements made by them as such, except that of indictment for periury. 
Xhe second CMe was that of Queen-Empress v. Babaji (2), in which 
tJirdwooa and Parsons, JJ., followed the Madras decision above referred to. 

On the other hand, it was contended by the Government Pleader, 
on behalf of the prosecution, that unless circumstances could be proved 
such as to bring the case within one of the exceptions to s. 499, Indian 
i-enal Uode, the making of defamatory statements, whether in the 
witness-box or elsewhere, undoubtedly fell within the definition of defama¬ 
tion given in that section. It was urged that considerations of public 

policy could not override the express words of the Penal Code, and our 

a,tt6ntion was called to the remarks of the Privy Council and of this Court 

in the following cases -.—Crawford v. Spooner (3) ; Moonshee Buzloor 

Buheemv. Shamsoonntssa Begum (4) ; and .4wnayi[577] v. Bapuchand (5) ■ 

and of Lord Bramwell in Hill v. East and West India Dock Company 
reported in 9 App. Cas. at p. 464. 

= “ade to Mr. Mayne’s note on the 9th exception to 

fk f 9?^®' accused it was not seriously contend¬ 

ed that the case fell within any of the exceptions. It did not come under 

t a 1st, as the allegation was not proved to ha true, nor under the 9th 

inasmuch as it was not proved to have been made in good faith,: The follow- 

ing aB.seB—Nath]i Muleshvar v. Laibhai (6), Queen-Empress v. Slater (7), 

Queen-Empress v. Dhum Singh (8) and Bayes v. Christian (9)—were 

quoted by the Government Pleader to show that the burden of proof of 

good faith lay on the accused, and s. 105 of the Evidence Act leaves no 

doubt on this point. But Mr. Ghanasham argued that s. 499 was wholly 

inapplicable, on the ground that it was not the intention of the Legislature 

to bring statements made in the witness-box within the definition of 

defamation. The words of the section are : “ Whoever by words either 

spoken or intenaed to be read, or by signs or by visible representations, 

makes or publishes anv imputation concerning any person intending to 
harm or knowing or having reason to believe that such imputation will 
harm the reputation of such person, is said, except in the cases hereinafter 
excepted, to defame that person.” It is urged that although the language 
of this section is comprehensive enough to include words wherever spoken, 
it ought not to be applied to words spoken in evidence, as they were not 
Within the contemplation of the Legislature. 

It, therefore, becomes necessary for us to determine what was the 

intention meant to be expressed; for, as pointed out in Maxwell on the 

Interpretation of Statutes, p. 24 it is an elementary rule of construction 
that a thing, which is within the letter of a statute, is not within the 
statute, unless it be also wichin the meaning of the Legislature. To ascer¬ 
tain such meaning is sometimes a task of much difficulty. The primary 
canon of construction is, that the Legislature must be intended [5783 
to mean what it has plainly expressed, and that when the words 

admit of but one meaning, a Court is not at liberty to speculate on the 
intention or to construe an Act according to its own notions of what ought 
^ have been enacted. In Moonshee Buzloor Ruheem v. Shamsoonnissa 
Begum (4), the Judicial Committee of the Privy Council remarked that if the 

(3) 4 M.I.A. 179 (187). 

16 ) 14 B. 97. 


(1) 11 B.D.R. 321. 

(4) 11 M.I.A. 651 (604). 


(7) 15 B. 351. 
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(2) 17 B. 127. 
(6) 7 B. 620. 
(8) 6 A. 220.. 
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1893 words of a law are clear and positive, they cannot; be controlled by any 
Jan. 17. consideration of the motives of the party to whom it is applied, nor limited 

by what the Judges who apply it may suppose to have been the reasons for 
Criminal enacting it. But many cases may be quoted in which, in order to avoid 
Refer- injustice or absurdity, words of general import have been restricted to 
ENCE. particular meanings. An instance of such restriction will be found in the 

- decision of the House of Lords in Hill v. East and West India Dock 

17 B. 573. Company (1;, in which the majority of their Lordships found it necessary 

to limit the meaning of s. 23 of the Bankruptcy Act so as to confine its 
effect within the purposes of the Act. Other instances will be found in many 
cases in which it has been held that, where an enactment would prejudi¬ 
cially affect vested rights, retrospective effect will not be given to its 
language unless such effect is clearly intended. 

The precise extent to which in certain cases it is permissible to 

restrict the meaning of general words in a statute is always a question of 

much nicety. It is undoubtedly a serious measure to limit the meaning of 

words in such a carefully drawn Act as the Indian Penal Code, and it is 

one which no Court would attempt, unless it were practically certain that 

the matter to he eliminated was not within the contemolation of the 

% 

Legislature. There seems, however, to be such certainty in the present 
case. In civil suits it has been laid down on such high authoxdty as to be 
no longer open to doubt that in India an action will not lie for damages on 
account of defamatory words spoken in the witness-box. The latest reported 
decision of this Court on the subject is the case of Nathji v. Laibhai (2), 
in which the learned Chief Justice remarked as follows :—'* We doubt 
whether there is any thing inthecircumstances of this country which makes 
it [579] less desirable from the point of view of public policy as concerning 
the public and the administration of justice, as it is expressed by the 
Privy Council in the case above cited {Baboo Gunnesh v. Magnecram), that 
such statements, though false and malicious, should, in no case, be made 
the subject of civil action quite independently of the question as to their 
being criminally punishable." In the ease o(BabooGtinJieshy.Mag7iecravi(3) 
the Privy Council held that (in India) witnesses cannot be sued in a 
Civil Court for damages in respect of evidence given by them upon oath 
in a judicial proceeding. The ground of it is this : that it concerns the 
public and the administration of justice that witnesses giving their 
evidence on oath in Court should not have before their eyes the fear of 
being harassed by suits for damages ; but that the only penalty which 
they should incur, if they give evidence falsely, should be an indiotmenb 
for perjury. 

If, then, it be admitted, as I think it must be, that public policy 
requires that witnesses shall not be harassed by the fear of suits for 
damages, it must, I think, be conceded that it is equally undesirable that 
they should be liable to be prosecuted for defamation. The intention of 
the Legislature to protect witnesses from the fear of improper prosecutions 
is shown by s. 195 of the Criminal Procedure Code, which forbids their 
prosecution for perjury without the express sanction of a Court cognizant 
with the facts of the case in which the false evit^ence is said to have 
been given. But all this solicitude for their protection would be wholly 
unavailing if it were open to anv private individual to prosecute for 
defamation any witness who made a statement which he considered 

(1) 9 Ap. Oa. 448, (2) 14 B. 97, (3) 11 B.L.R. 321 (329) (P.O.), 
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injurious to his reputation. In a prosecution for giving false evidence 
the burden of proof lies on the prosecution to establish that the evidence is 

false but in a prosecution for defamation it would usually be otherwise. 

and (assuming the words to be prima facie defamatory) it would be 
incumbent on the accused to prove either tbat his statement was actually 
true or that he believed in good faith that it was so in order to entitle 
him to the benefit of s 79 or of exception 1 or 9 to s. 499. Indian Penal 
Uode. Under 1580J these circumstances the position of a witness would 
be a very precarious one, and the reason for his protection in the Civil 
Courts, when exposed in this manner to risks in the criminal Courts, 
would be unintelligible. It could not even be argued that whereas it 
was desirable to protect him from civil suits at the interest of private 
persons who might be actuated by personal malice, the interests of the 
public required that he should remain liable to criminal prosecution for 
defamation for the right of prosecution in such cases is expressly limited 
by s. 198, Criminal Procedure Code, fco the person aggrieved. 


These considerations incline me strongly to the belief that s. 499 was 
not intended to include statements made in the witness-box. But there 

M thmking so. which is that since the enactment 

of the Indian Penal Co.le there seems to have been a general impression 
amongst those whose duty it has been to administer the law that such a 
charge as the one now under consideration will not lie. No Indian case 
has been brought to our notice in which it has been held that such a 

prosecution IS maintainable. Had it been maintainable, there can be 

little doubt that the reports would have contained many cases of the kind 
for It is obvious that a prosecution for defamation would be, if it were 
allowable, a much more easy remedy for a person aggrieved by the evi¬ 
dence of a witness than a prosecution for giving false evidence. If, however. 
It be correct that Judges and Magistrates and legal practitioners have 
been hitherto of opinion that s. 499 was not intended to refer to state¬ 
ments made in the yvitness-box, it seams not unreasonable to believe that 
^ere was no intention on the part of the Legislature to refer to them. 

•Optima est legum interpret consuetude is an ancient maxim, the validity 
of which has long bean recognized. 


_ Under these circumstances, I think we may safely follow the deci¬ 
sions of the Madras High Court and of this Court, above adverted to, 
and hold that a witness cannot be punished for defamation on account 
of statements made when giving evidence in the witness-box. Our 
attention was called to the reference to a Judge in the illustration 
to the 7th exception to s. [581] 499, as suggesting that all state- 
mentis made in the course of judicial proceedings were not privileged ; 
bub it would seem hardly correct bo infer from an illustration stating that 
a Judge, censuring in good faith the conduct of a witness, was within the 
7th exception, that if he failed to prove good faith he would be liable to 
punishment, for he would appear to be expressly protected by s. 77 of the 
Code, and at any rate, even if it could bo held that the case of a Judge 
might come within the intention of s. 499, notwithstanding the provisions 
of s. 77, it would not follow that the definition of defamation should be 
equally applicable to a witness to whom other considerations would apply. 
It may, perhaps, be said that although s. 499 is not intended to apply to 
witnesses giving relevant evidence, it may include the case of a witness 
volunteering statements wholly irrelevant to the proceedings. On this 
point it is unnecessary to express an opinion, for in the present case, as the 
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proceedings have not been put in evidenee, it is impossible to hold it 
proved that the accused’s statement was in fact irrelevant. For the fore¬ 
going reasons I would set aside the conviction and direct that the fine 
be refunded, 

Qonviction set aside. 


17 B. S73, 


17 B. S81. 

ORIGINAL CIVIL. 
Before Mr, Justice Starlir,,g. 


Vinayakrao Dhundiraj {Plaintiff) v. Narotam Anandji 

[Defendant) [28th March, 1893.] 

InspecLion — Discovery'—Produclion^Documenis of title^Refusal to produce—Ejectment 
— Practice. 

The plnintifi sued to eject the defendant from certain pieces of land belonging 
to him, being portions of a passage upon which the defendant bad encroached. 
In bis written statement the defendant denied the plaintifi's title and stated 
that he would rely on certain deeds sot forth in a schedule annexed thereto. In 
his adidavit of duoumenls subsequently filed ^ he objected to produce the deeds 
for the plaintifl’s insoeotioo on the ground tha t they related solely to his own 
title to the land in dispute, and did not in any way tend to prove or support the 
title of the plaintifi thereto. 

Held, that the defendant was entitled to refuse production of the deeds. The 
Court could not go behind the defendant’s affidavit of documents. 

[582] In chambers. The plaintiff sued the defendant, alleging that 
he had encroached upon a cercain passage which belonged to the plaintiff 
by building thereon two otlas. He prayed that the defendant might be 
ordered to give up possession of the two pieces of ground encroached upon, 
and remove the said otlas. In the alternative he prayed that he might be 
declared entitled to a right of way over the said passage, and that the 
defendant might be ordered to remove the encroachments. 

The defendant denied the plaintiff’s title and (viter alia) pleaded 
limitation. In his written statement he stated that be would rely on 
certain deeds set forth in the schedule annexed. 

The defendant subsequently made an affidavit of documents in his 
possession relating to the matter in question in the suit. He objected in 
this affidavit to produce these documents for the plaintiff’s inspection, on 
the ground that they related solely to his own title to the land in dispute 
and did not in any way tend to prove or support the title of the plaintiff 
thereto. 

In the schedule annexed to the affidavit he set forth [inter alia) the 
deeds referred to in his written statement. 

The plaintiff took out a summons calling upon the defendant to show 
cause why he should not give inspection of the said documents. 

Kirkpatrick, for the defendant, showed cause. 

Lang (Acting Advocate-General), for the plaintiff in support of tho- 
summons. 


• Suit No. xsa of 1891. 
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The following authorities were cited :— Morris v. Edwards (l); Lyell 
V. Kennedy (2) ; Roberts v. Oppenheim (3). 

JUDGMENT. 

Starling, J. This is a suit in ejectment brought by the 
plaintiif against the defendant in respect of two pieces of land in a passage 
claimed by the plaintiff as his own, on which, it is alleged, the defendant 
has trespassed, within twelve years before suit brought, by building thereon 
two otlas. There is an alternative prayer that, in the event of the plaintiff 
not being found [583] to be the owner of the land in question, he may be 
declared to be entitled to a right of way over the same. 

The defendant in his written statement denies the plaintiff’s title, and 
says further that, if the plaintiff or his predecessor in title were entitled to 
the said two pieces of land, their claim thereto has become barred by limi¬ 
tation. Further, in his written statement the defendant says he will rely 

in support of his case upon certain deeds set forth in the scheiule thereto 
annexed. 

On the 9th day of February, 1890, the defendant made his affidavit 
of docutnents, in a schedule whereto he set forth these deeds, but claimed 
to be entitled to refuse to produce them on the ground that they related ex¬ 
clusively to his own title ; thereupon the plaintiff on the 13th March, 1893. 

took out a summons for inspection of these documents : and the question 

I have to decide is whether the defendant is entitled to refuse production. 

In support of the defendant’s contention, I was referred to the cases of 
Morris Y, EdiO(irds (1), Lyell v. Kennedy (2), and Roberts v. Oppenheim (3). 
The decision in the second case is on a wider point than I have to 
determine here, and does not seem to me to be applicable. It was, more¬ 
over, reversed by the House of Lords in 8 Ap. Ua. 217 ; I shall, there¬ 
fore, not further refer to it. In the first case, as reported in 23 Q. B. D., 
the Judge in chambers and the two Judges of the Division Court 
were of one opinion, and the three Judges of the Court of appeal of the 
opposite opinion; consequently I should not have felt myself bound 
under all circumstances to follow it, but the case was subsequently 
carried to the House of Lords, and the five Lords who decided the 
matter affirmed the judgment of the Court of appeal. The case will 
be found reported in 15 Ao. Ca., 309. The judgment of the House of 
Lords distinctly lays down that whore, in an action of ejectment, either 
party claims to refuse production of documents on the ground that 
they relate solely to his own title, and do not in any way tend to prove 
or support the title of the opposite party, the Court cannot go behind 
[684] his affidavit to that effect, and enquire whether his statement be 
true or not, but that he is entitled to the privilege claimed. 

The case of Roberts v. Oppenheim further shows that the privilege is 
not affected by the fact that the documents for which it is claimed are 
referred to in the pleadings, and that the only result of such reference is 
that, if the party referring to them fails to produce them for inspection to 
the other side on notice, he cannot use them in evidence at the trial, 
unless he satisfies the Court that the documents relate only to his own 
title, or that he had some other sufficient causes for not complying with 
the notice— s. 131, Civil Procedure Code (XIV of 1882). 

Under these circumstances, I must hold that I cannot in this case go 
behind the defendant’s affidavit of documents, and that I must allow the 
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1893 claim of the defendant to refuse production. Consequently this summons 
MABCH28. must be dismissed with costs. 

Attorneys for the plaintiff r^Messrs. Rougkton and Byrne. 
Original Attorneys for the defendant:—Messrs. Payne, Gilbert and Sayani. 
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ORIGINAL CIVIL. 

Before Sir Charles Sargent KL, Chief Justice, and Mr, Justice Starling. 


Badische Aniline and Soda Fabrik {Original Plaintiffs), Appellants 
V. Maneckji Shapurji Katrak [Original Defendant), Respondent,^ 

[24bh March, 1893.] 


Trade mark^lnfringement—Label-Details different, hut general siviilariiy likely 
to deceive—Injunction. 


The plaintifis sued the defendant for an infrincement of their label used on 
tins of aniline dye which they imported into Bombay. The label covered the 
top of the tin, and bore upon it the picture of an elephant in the centre of a 
curved band : the rest of the label being a combination in green, red and gold; 
representations, for the most part, of coins, medals and tracing. The defendant 
was the agent in Bombay of Oassella & Co , of Frankfort. Prior to 1892, 
Caseella & Co. had imported aniline dye into Bombay in tins nearing a label, the 
chief feature of which was an elephant- Of that label, however, the plaintiffs 
did not complain. But in January 1892 Cassolla & Co. adopted a new label, 
also bearing the picture of an elephant, different in some respects from the 
picture on the plaintiffs'label and with now surroundings, to none of which, 
taken separately, did the plaintiffs [5833 object, but they complained that in 
its general effect this new label was so similar to their trade mark as to amount 
to a colourable imitation thereof, and to be likely to deceive purchasers. 

Held, that the plaintiffs were entitled to an injunction against the defendant* 

Per Sargent, G.J. The (question in a case of this description is not what 
would be the effect on brokers or even dealers in Bombay, but how the label 
would be likely to strike iuoautious or unwary purchasers, such as are to be- 
found more particularly in the Mofussil. After a careful examination I cannot 
feel any doubt tb'\t the attention of such purchasers would be arrested by the 
general effect of the label, and that, notwithstanding such differences as 
uudoiibtodly exist in respect to the colour aud size of the elephant and in some 
other respects, would regard the labels as symbolical of the plaintiffs* goods. 

The remarks of Lord Solbnrno in Johnston v. Orr Ewiy\g U) relied on. 

Per Starling, J. —it is quite possible for a label no part of which is a 
copy of another label to bo a colourable imitation of that obhsr label, and to be- 
80 like It in general appearance as to be likely to deceive purchasers. 


^ P (118) = 1912. P.L.R. Supp. No. 5 = 166 

1902'=98 P, L.B? 1902 ]' = 3 R- 11 65 P. R. 


Suit for the infriogement of a trade mark. 

The plaint stated that the plaintiffs were manufacturers of aniline 
dye and had for some years imported large quantities of their dyes into- 
Bombay in tins bearing a label (marked Ex. A) which had been in 
the exclusive use of the plaintiffs, and which they claimed to be their 
trade mark. The label covered the top of the tin and had uoou it the 
picture of an elephant as the.central figure surrounded by certain printed 
words: the rest of the label being a combination in green, red and goldt 
representations, for the most part, of coins, medals and tracing. The 

• Suit No. 342 of 1892 ; Appeal No. 779. 

(1) 7 Ap. Oa, 219. 
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said trade mark had been registered by the plaintiffs in Germany and in 
-England. The dyes of the plaintiffs had acquired a high reputation in 
the eastern market, and the plaintiffs’label as the distinguishing mark of 
their goods had become well known. 

The plaintiffs complained that the defendant had recently been 

importing into, and selling in, Bombay aniline dyes in tins bearing 

labels which were a colourable imitation and infringement of the said 

trade mark. The defendant’s tins contained dves inferior to the nlaintiffs’ 

and were sold at a lower price. The plaintiffs praved for a declaration 

that the defendants label, marked Ex. B. was a colourable imitation, and 
for an injunction, Ac. 

[586] The defeodaut denied all the above allegations of the plaintiffs, 
and further stated that he did not himself deal in aniline dyes, but was 
merely a commission agent for his indentors. 

Prom the evidence, it appeared that the plaintiffs had been importing 
the aniline dye into Bombay since 1883, and that it was not until January 
1^2 that the defendant began to sell this dye with the labels complained 
of as the agent of Messrs. Leopold Cassella & Co. of Frankfort. This firm 

1 uinstances prior to that time, imported aniline dye bearing a 
label (Ex. No, 6), the chief feature of which was an elephant. Of that 
label, however, the nlaintiff's did not complain. In his evidence the 
defendant stated that he visited Messrs. Cassella & Co. at Frankfort at 
Me enfi of 1891 with a view to doing dye business for them in Bombay. 

“They showed me fcins of scarlet dye, and asked me to push tbe 
business of it in Bombay. This was the first time I saw the label B It 
was on the tins they showed me at that time. I had never heard of or 

^ ErankPort and was at Basle when the letter 

of 2nd January 1892 arrived. My assistant in Bombav received the 
letter and samples mentioned therein. I saw them when I arrived here 
at the end of March. They were like the Ex. B with tickets at tbe ends, 
with i lb. on them and labels like B. All the tins subsequently imported 
by me had tickets and labels like B. ” 

A correspondence between the defendant and Cassella & Co. relating 

Ktnter alia) to the label in question was put in evidence. After some 

preliminary negotiations tbe defendant had, on the 20th February 1892, 

given to Leopold Cassella & Co. a small trial order for 30 cases of the 

aniline dye. On March 11th. 1892, Cassella & Co., wrote as follows to 
the defendant:— 

‘ We have your favours of February 13bh and 20th, and in reply we 
^e glad to receive your trial order for 30 cases scarlet as per indent 
No. 1, which will have our prompt attention, and we hope to be able to 
forward the first shipment shortly. 

With regard to the elenhant ticket, we beg to inform you that 
Messrs. Erpthausen of Calcutta, in a letter addressed to our friends 
Messrs. Diail & Co., there, pretend to have a right to forbid its future use 
by us. We do not know on what this pretension is baaed, and have 
written to India accordingly, but would say that, if Messrs. Brnthausen 
are justified in their claim, we cannot of course undertake to deliver this 
ticket any more. As soon as this matter is cleared up, we shall not fail to 
inform you thereof. 

In any case, it might be as well for you to select another ticket- 
which we would substitute in case of need.** 
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[587] In reply to this the defendant wrote on the 2od April, 1892 :— 
We carefully read all you write about the elephant ticket by Messrs. 

Erntbausen & Co. of Calcutta and Messrs. Osbermeyer & Co. of this place, 
who are the agents of Messrs. B.A. and Soda Fabrik. 

So far as our information goes. wO believe you have a prior right to 
the use of the ticket, as some such ticket was used by you before the Soda 
Fabrik made use of same, or at least you have an equal right for its use. 
We are quite sanguine that, if you have a free use of this ticket, it will 
help us to drive out of the market Soda Fabrik’sscarlet, and fearing same 
they have taken the step bo stop same being used by you. You will of course 
not easily give way bo their pretensions, bub will thoroughly sift the ques¬ 
tion of right. We are anxious to hear the result of your correspondence on 
this subject. 

“As to your suggestion to select another ticket in place of the 
elephant one, it will of course take a long time to introduce same in 
the market, and thus throw unnecessary hindrance in the way." 

With reference to this last letter the defendant in bis evidence said :— 

“ I was in Bombay on 2Dd April (letter read). I was anxious to 
secure monopoly of the scarlet dye bearing the label B. It was not one 
of my special objects to drive the Soda Fabrik scarlet out of the market 
by the use of this label. I meant what I wrote when I wrote the 
paragraph ‘ If you have a free use in market, ttc.’ I had been told by 
Jiwa Chuttoo that the Soda Fabrik was in the market, selling scarlet Rs. 
under Ex. A. I had not seen A. Jiwa did not tell me what quality they 
were selling. He said they were selline under similar tickets only ; similar, 
that is, to Ex. B. I mentioned Soda Fabrik only because I was told by the 
dealer that they had a similar ticket. It was my own opinion that, if we 
could use the label B, we could drive the Soda Fabrik out of the market. 
I can’t swear he (Jiwa Chuttoo) did not tell me that the Soda Fabrik were 
the largest sellers and had the highest reputation. I did attach some 
importance to the label B when I wrote this letter. I did so because it was 
like A as described to me by Jiwa Chuttoo. I think Jiwa attached import¬ 
ance for the same reason, I meant what I wrote as bo its taking a long 
time to introduce a new ticket, ttc. B was a new ticket and had not been 

introduced into the market.I know B to be similar to A and that 

plaintiffs had used A since 1882. It did not occur to me that it would be 
right to advise Cassella to discontinue the use of B : on the contrary I went 

on pressing Cassella to give me monopoly of sale of B.The monopoly 

was for Jiwa Chuttoo. I was to givo him all I imported. He told me 
Cassella’s dye was a little cheaper than plaintiffs'. That was one i:eason 
why we hoped bo oust plaintiffs from the market. The label B was 
another reason. ’’ 

In a letter written to the defendant by Messrs. Leopold Cassella & 
Co. on the Isb December 1892, they stated ;—• 

We had seen the plaintiffs’ label beiore we got up ours registered in 
Germany in 1892. and as our lithographer had also seen the same label 
before, we at the time gave special orders to have the design drawn up in 
such a manner that no part thereof could be considered an imitation of the 
plaintiffs’ label." 

[588] At the hearing, the material issue raised was whether the 
defendant’s label (marked Ex. B) was a colourable imitation or infringe¬ 
ment of the plaintiffs’ trade mark. 

Macperson and Mehheimer, for the plaintiffs. 

Lang (Acting Advocate-General) and Invcrarity, for the defendant. . 

384 




IX.] BADISCHE ANILINE 


V. MANBCKJI SHAPURJI KATRAK 


17 Bo 



17 B. 381. 


29th Ja7iuary 1893. Parsons, J.-The law of the case is clear, and 1893 
the point to be decided, m order to determine the second issue, is one of March 24 

fact only, viz., whether label B is so close an imitation of the label A as to- 

be calculated to mislead ordinary purchasers and to lead them to mistake ORIGINAL 

?onht Z Ah ' \ plaintiffs. Now there can be no CiViL 

doubt that there IS a certain resemblance or similarity between the tin B 

and the tin A. They are of the same size and share. Both are done un in 

red glazed paper stamped with a large R in gold at the back and closed 

with round tickets at the ends. Both have large glazed labels and are 

resplendent with red and green medallions, while both bear the word 

and letter Scarlet R ’ prominent in large letters on a white ground 

Tom fh ® *be centre. If, however, we eliminate 

f^rom them such of the above things as are the common nronerty 

of ohe trade, namely the red glazed paper covering with the R on it the 

closing tickets, the scarlet E on a white ground, and the elephant. I think 

that very little similarity remains. The elephants decidedly bear no 

resemblance to each other. They are different in size, colour, position 

and shape, and while one is barebacked, the other has a bright red jhool 

or saddle cloth. There is no question but that the elephants belong to the 

respective Parties, and that eacn has a right to the use of the elephant he 
has used. The defendant, therefore, has a right to surround his elephant 

fTarip Pi'ovided only that the 

framework or setting chosen by him does not infringe unon or copy the 
framework m setting that had previously been chosen and used by the 
plaintiffs. He has no right to combine his elephant with his medals and 
trade marks so as to imitate the plaintiffs’ combination, and thus cause 

nis label to present an appearance similar to the plaintiffs’ label. 

[589] The question is whether ho has done this. Upon this point 

the evidence of the plaintiffs’ agent, Ostermeyer, appears to me very 

important He admits that, though he would consider the frame-work of 

the defendant s label an infringement so long as it is round an elephant or 

any animal like an elephant, he would not object to it if it were made to 

surround some other animal; but surely if the framework is such that the 

defendant could lawfully place it round any animal except an elephant, he 

could place it round the elephant, for he has a right to the use of that 

ammal. Ifc seems fco me that either the framework must be an unlawful 

imitation in every case and whatever animal be in its midst, or it can be 

no unlawful imitation at all, for I can hardly conceive of one and the same 

framework being lawful with one lawful centre, but unlawful with another 
lawful centre. 


Irrespective, however, of this admission of Ostermeyer’s, I must hold, 
on the whole case, that there has been no imitation which amounts to an 
infringement. The evidence on the point is very unsatisfactory, almost 
worthless : indeed, the only witness who seams to be of any use 
at all IS Kahkhan. who is himself a dyer. He says he would not be 
deceived by the resemblance, and I think he is quite right in this, for I 
cannot imagine any one being deceived by the apparent resemblance 
between the tins by reason of the labels alone. In the first place, the 
diflerence between the elephants is, as I have said, most marked; no one 
could fail to potice this, or be induced to mistake the defendant’s elephant 
for the plaintiffs’. Then the broad white line round the plaintiffs’ label 
IS eminently distinctive. Green is the predominant colour in the plaintiffs’ 
label, red in the defendant’s. The broad straight lines at the foot of the 
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1893 dofendaafc’s label, ia which occur bhe words Scarlet and manufac- 
March 24. tured in Germany,” are in marked opposibion bo the curved line in which 

- “Scarlob R” is printed in the plaintiffs’ label. The broad maroon oval. 

Original surrounding tbe elephant on which bhe manufacturers’ name is printed on 
Civil. plaintiffs’ label, is wholly different from the circular band broken ab two 

points, black above and white below, which surrounds the elephant on 
the defendant's label. The plaintiffs’ trade mark and the medal, which 
break the circle, have no counterpart in tbe defendant’s label. Plaintiffs’ 
label has small medals at its four corners ; defendant’s has bis [590] trade 
mark in large circles ab the top corners of his labels. These, silver on a 
green ground surrounded by a broad red band, are very distinctive of his 
label, and there is nothing on the plaintiffs’ label which at all corresponds 
to them. Below these on each side come a wreath of ffowers, two medals 
and a bouquet of ffowers, all of which are unlike anything on the plaintiffs’ 
label. Moreover, there are perforated figures on the plaintiffs’ labels and 
embossed letters on his tins which are absent on the defendant’s. 

For all these reasons it seems to me to be impossible to hold that the 
defendant’s label is a colourable imitation or infringement of the plaintiffs’ 


label. 

As to the correspondence between defendant and Cassella, on which so 
much has been said, it seems to me that the defendant only wanted to have 
a label with an elephant upon it, so that the dye might keep its place in 
the market under the name of elephant brand. This he was entitled bo do, 
since Cassella had the right to use an elephant. The case would have been 
quite different if the plaintiff had bhe exclusive right to put an elephant 
on his labels, or to call his dye the elephant brand. He has neither of 
these rights, and, therefore, has had to fall back upon an allegation of 
general imitation or copying, and in that I think he fails, for I can see no 
trace of similarity which would lead me bo suppose that the one was copied 
from the other; I do nob think bhe one is so like the other that even the 
most ignorant purchaser would be deceived. 

While finding, therefore, the first issue in the affirmative, I find the 
second and third in the negative, and dismiss the suit with costs. 

The plaintiffs appealed. 

Macpherson, Metsheimer and Loxondcs, for the appellants :—The 
defendant on the record here is a commission agent. The real offender 
and the real defendant is Cassella k Co. of Frankfort. The plaintiffs have 
imported aniline dye into Bombay under label A since 1882, and these 
goods have a high reputation in the Bombay market. The defendant first 
introduced aniline dyes under label B into the Bombay market in March 
or April 1892. There is a picture of an elephant on both labels [691] of 
that we do not complain. In a few instances Cassella k Co. had previously 
imported aniline dye into Bombay with a label (Ex. 6) which had a picture 
of an elephant in it. bub we did not object to that label. The first question, 
then, that arises is why was the old label (Ex. 6) given up and the new 
label (Ex. B) adopted? It was adopted in order to oust the plaintiffs from 
tbe Bombay market. It is of this label that bhe plaintiffs complain. It 
was adopted for the purpose of deceiving the purchaser, and it is calcula¬ 
ted to deceive him. The Judge in the lower Court analysed label A and 
label B and catalogued the differences between them. We submit that is 
not the way to deal with such a case as this. We do not complain of any 
particular thing in label B. We complain of it as a whole, and contend 
that as a whole the likeness is such as to deceive. Parsons, J., had both 
labels before him when he ascertained their differences. The purchaser 
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“"I that advantage. Tbe test is. are they sufficiently 
alike to enable a fraudulent dealer to give the defendant’s dye to a pur- 

tharthTnffi‘T‘^V°f^“^ <^.y® • The correspondence shows 

was to obtain the 

benefit of A 3 reputation and to drive A out of the market, and that the 
artist who designed B had A before him. It is clear that the design was to 

that the label would deceive. It 

SS, f ’ T«2/for V. Vtrasamz (3); 

Abbonf^Tr^ > ^ ; IFoI/icrspooit v. Currie ( 0 ); Johnston v. Orr Ezoimj {&) ; 

/s“:: i£:n rLs ^ 

(Mlmd^.r “ w* ."a (o. the resDoedent 

• '~1F justified m trying to oust tbe plaintiffs’ goods by 

introducing a cheaper dye- Sebastian on Trade Marks, (3rd Ed ) p 142 

We say an ordinary purchaser buying with ordinary prudence would not 

but t^hTr^ L [S92] The elephant is the chief feature of bot^the 

the plaint,W^“4''' t i ff T different from that in 

right to the el^\ plaintiffs know they cannot directly claim an exclusive 

iSe^tl! If ’hu'" 1 endeavouring to get that right 

huvir® ®l®Phant that attracts the attention of the 

?mftata a tad ^ ^ The intention to 

tas a kL wit the plaintiffs’ mark All he wanted 

Hke ‘%h '"'I® “^he tbe principal features of^tbe labels 

^lef feature is unlike, how can it be contended that the whole is like ? 
We say that not merely is the elephant different, but the surroundings are 
amerent. There IS no evidence of deception. The evidence is all inte- 

brokers and others who wish to push the sale of the 

plaintiffs goods. 

. ^ in reply It is not necessary to prove deception. Pro¬ 

bability of decepmon is enough. Why did the defendant substitute label 
^ for his previous label, which also had an elephant on it ?~In re 
Worthington d Co:s trade mark (10) ; Civil Serviee Supply Association v. 
JJean Ui;. We do not object to the elephant or to the surroundings. It 
IS to the ticket as a whole we object. If the defendant gives up the ele¬ 
phant, he may keep the surroundings, or he may give up the surroundings 
and keep the elephant. We do not care which. It is to the similarity of 
the general effect that we object. 

JUDGMENT. 

Sargent, C.J.—The plaintiffs are manufacturers of aniline dyes in 
‘^ermany and since 1882 have been importing these dyes into this country 
in small tin boxes with coloured glazed coverings, on which labels are 

impressed. Their scarlet dye, by the evidence of all the witnesses, had 

■acquired a high reputation amongst dealers, and continued to command 
a arge sale, when the defendant, early in 1892, began to import scarlet 


(1) 8 Times Rep. 734. (2) 23 L. J. Ch. 

ml (5> 5 H.L. 

(7) Weekly Koteg foe 1872, p. 31, 

(9; 1 H &. M. 259, (10) 14 Oh. D. 8. 


225. 

508. 


(3) 6 M. 108. 

(6) 7 Ap. Ca. 219 (223) 
(8) 1 Hyde, 270. 

(11) 13 Ch. D. 512, 
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dye, manufactured by Cassella & Co. in Germany, in tin boxes of the same* 
size, with coverings and labels which the plaintiffs [593] complain of as 
being a colourable imitation of their own coverings and label, and likely 

to injure them in their trade. • 

The principal object on the plaintifTs’ label (Ex. A) is the Sgure of an 
elephant, but this is admittedly common—in varying postures as with 
different accessories—to all the labels used by other importers of these 
dyes, and indeed it is not in disputethat all the dyes imported were generally 
known as elephant brands. 

It will be convenient to state, at the outset, that the plaintiffs de 
—whatever they may appear to have done in their solicitors first 
letter,—lay claim co the exclusive use of the figure of an elephant on their 
labels, nor do they rely on their goods being known in the market by any 
name, devise or mark associated with anything to be found on their label 
so as to bring their cause of complaint within the decisions in the 
Glenfield starch case (Wotherspoon v. Currie (1)) or the well-known Bhei 
Hathi case of JohnUon v. Orr Etoing (2), Their case is that the general 
aspect or get-up of the label arising from the combination of tbe elephant 
with its accessories and surroundings, iltc., is an important feature in it, 
and that the defendant’s label is a colourable imitation of their label in 
this respect, and likely to deceive purchasers of the defendant’s scarlet 
dyes into supposing that they are really purchasing the plaintiffs goods. 

The principles on which the Court gives relief in cases of this des¬ 
cription have been often stated by learned Judges in the English Courts 
of Equity, and I cannot do better perhaps than refer to the judgments of 
Lord Kingsdown in the Leather Cloth Co7npa7iy v. Ajuerican Leather 
Cloth GompanyiZ) and of Lord Langdale in Perry v. Trtiefitii)^ which were 
accepted by Lord Blackburn as '* the true guide " in delivering judgment 
in Johnston v. Orr Ewing. Lord Kingsdown in the former case says : 
" Tbe fundamental rule is that one man has no right to put off his goods 
for sale as the goods of a rival trader,” Lord Langdale says he cannot 
be allowed to use names, marks, letters and other indicia, by which he 
may induce purchasers to believe that the goods which he is selling are 
the manufacture of another person and [594] further on, proceeding to 
consider whether the defendant had infringed the plaintiffs’ rights, he 
adds : ** That depends upon the question how far the defendant’s trade 
mark bears such a resemblance to that of the plaintiffs’ as to be calculated 
to mislead incautious purchasers.” 

Proceeding to an examination of the tin boxes in which the parties 
pack their dyes, we find that they are of the same size and shape, covered 
with red glazed paper having a large R in gold at the back and round 
tickets at the ends, and that the plaintiffs’ labels have the word Scarlet 
in red colour with one, two, or three * Rs ’ according to quality on a white 
ground forming the lower part of a circular band round tbe elephant, whilst 
in the defendant’s label tbe word and letter ** Scarlet R” are the same, but 
on a straight white band, below the figure of the elephant which has a red 
jhool on it, of lighter colour than that of the plaintiffs’elephant. The 
elephant in both cases is in the centre of a curved band, which in the 
plaintiffs* label is circular and in the defendant’s elliptical; the elephant in 
its curved band being in both oases surrounded by small medallions placed 
at the corners of the labels and arranged on either side of the figure of the 


(1) L. R. 5 H. L. 608. 
(bj 11 H.L.O. 638. 
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elephant!. The plaintiffs’ box has also a narrow bluish-coloured band 
running round the four sides which is wanting in the defendant’s label, 
the ground of which is red throughout, outside the figure of the elephant. 
An both cases there is a square label at each end of the box. 

+ 0 “ looking at either label, without paying attention 

to detail, IS undoubtedly that of an elephant in the centre of a curved 
band surrounded by small medallions, with a white band below the ele¬ 
phant on wbich Scarlet ” in red colour is written ; and the plaintiffs’ 
case, as stated by their agent, Mr. Ostermeyer, and by their principal 
witness, Mr. Branaenburgb, who has had large experience in the trade, 

IS that the purchaser’s eye would be arrested by the similarity of the 
general effect, z.e., by the similar combination of the elenhant and its 
accessories and surroundings, and would disregard the differences between 
em in matter of detail. The Judge of the Division Court did not accept 
this view, being of opinion, having regard to the points [595] of difference, 
that no one could be deceived by the apparent resemblance between the 
tins by reason of the labels alone. I can scarcely doubt that this would 
■ha so m the case of Boncbay brokers, who are described as a sharp set of 
men and likely to examine the labels in detail, and remark the differences 
between them ; but the question in a case of this description is not what 
would be the effect on brokers, or even dealers, in Bombay, but how the 
labels would be l^ely to strike the incautious, or (as Lord Chelmsford 
describes them in Woiherspoon v. Currie) unwary purchasers, such as are 
to be found more particularly in the Mofussil. If peonle of that class, 
whether small up-country dealers or dyers, would be likely so to be deceived, 

It IS plain that a great opportunity would be afforded to the brokers and 
' arge dealers to push the defendant’s scarlet dye in the market to the 
detriment of the sale of the plaintiffs’ dye ; and it is from this point of 

Judge of the Divisional Court has, I think, lost sight of, 
that the question as to colourable imitation ought to be considered. 

+!,• evidence of the Bombav brokers and dealers is. I 

^ink, of little value, except so far as it explains the course of business in 
Bombay, and, having reference to that, it can leave no doubt that the 
labels have a distinct importance in the trade, and that the brokers and 
large dealers must have great facilities in inducing the up-country dealers, 
^nd, through them, the smaller customers and dyers up-ccunbry, to accept 
such brands as they may desire to push in the market. This Court has, 
therefore, to say, on a comparison of the labels, whether it is likely that 
the class of persons I have referred to v^ould be deceived. 

After a careful examination of them I cannot feel any doubt that 
the attention of such purchasers would be arrested by the general effect 
of the label, and that such differences in detail as the colour or size of 
elephant and the colour and shape of curve, which they are capable of 

remarking, (for it is to be remembered that they cannot read what is on 

the medallions and would not be able to discriminate intelligently between 
them) would probably be regarded by them as having been made by the 
plaintiffs themselves from motives of their own as explained [596] by 
^5^' t/o^ras^on v. Orr Ewing (1^. In other words, they would, 

no withstanding such differences, regard the labels as symbolical of the 
‘plaintiffs goods. In coming to this conclusion, it is impossible not to be 
influenced by the conduct both of defendant and Cassella & Go., and the 
-oorrespondence between them in the early part of 1892 with reference to 
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the introduction of Oassella Sc Co’s scarlet dye into the Bombay market— 
a description of evidence to which great importance was attached by Lord 
Blackburn in Johnston v. Orr Ewing, as showing that this resemblance was 
likely to deceive. Cassella & Co. had already registered an elenhant label in 
1883 in Germany, and had used it in Germany and Japan. Whv, then, did 
they not use it when they determined to place their scarlet dye on the 
Indian market ? The evidence also goes to show that they had at first used 
Ex. No. 6 as an elephant label. Why then did they not continue to use 
it. but instead place the plaintiffs' label (Ex.A) with their engraver with the 
view to preparing Ex. B ? They say they instructed him to draw up 
their label, so that no part would be considered to be an imitation of the 
plaintiffs' label ; but how came it that whilst no part is exactly the same 
on both labels, the general similarity between the labels is so striking, if 
their real intention was to avoid a colourable imitation ? That both defend¬ 
ant and Cassella k Go. attached the greatest importance to the get-up of 
the label cannot be doubted. In his letter of Qnd April, the defendant 
writing to Cassella k Go. is jubilant over it and says : " We are sanguine 
that if you have a free use of this ticket it will help us to drive out of the 
market Soda Fabrik scarlet, and fearing the same they have taken the 
steps to stop the same being used by you." In his deposition the defend¬ 
ant no doubt explains that he had not then seen Ex. A, and only 
intended to refer to the elephant. It is almost impossible to believe this 
statement of the defendant, who was taking a keen interest in the appro¬ 
aching rivalry between the two manufacturers ; but ac any rate he admits 
that Jiwa had explained to him what plaintiffs’ label was, and knowing, as 
the defendant must have done, that the figure of an elephant was common 
to the labels of several importers, his exultation over Cassella k Co.’s label 
can only [597] be reasonably accounted for by his conviction that it 
would by its general resemblance to the plaintiffs’ label afford the most 
valuable assistance in ousting the plaintiffs' scarlet in favour of the 
defendant's dye. 

For these reasons I have come to the conclusion that the plaintiffs 
have satisfactorily established that the defendant’s label is likely to deceive 
unwary purchasers to the detriment of their trade, and that they are 
entitled to the injunction as prayed for. The decree must, therefore, be 
reversed and a decree made in terms of the plaint. Appellant to have his 
costs here and in the Court below. 

Starling, J. —The plaintiffs in this case, The Badisohe Aniline and 
Soda Fabrik, seek to have ic declared that the defendant’s label (Ex. B) 
is a colourable imitation of their label (Ex. A), and to have the defendant 
restrained by injunction from selling packets of scarlet aniline dye with 
Ex. B affixed to them. 

The defendant is aParsi inhabitant in Bombay who has been since 
January, 1892, importing into Bombay scarlet aniline dyes manfaotured 
by Cassella Go., of Frankfort, on the packets containing which the 
label B was affixed. 

From the evidence it appears that the plaintiffs have been importing 
into and selling in Bombay scarlet aniline dyes with the label (Ex. A) on 
the outside of the packet in which it was contained, ever since 1882. 
The dye so imported is appreciated and the sale has been an increasing one. 
Since that date there have been throe other elephant tickets (Exs. 1,12. and 
6), besides Ex. B, imported into Bombay in connection with scarlet ani¬ 
line dye, bub to a comparatively small extent, and they cannot in any way 
be said to be oolurable imitations of the plaintiff’s ticket. Exhibit G wae- 
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?u" Pei-sona really interested in the 

use 01 that ticket altogether, possibly because they did not find it take in 
he market. Thus up to 1892 there was no label attached to scarlet 

Leirs" In '’l 8q9 1 lively to be mistaken for 

rslsl and the circumstances under which that 

December 1 Mo m to the defendant of the first 

f faad seen the plaintiffs’ 

hthoarilh® T registered in Germany in 1892, and as our 

hbhographer had also seen the same label before, we at the time gave 

th^rf i!° ^ Dcanner that no part 

is auffi nniiir imitation of the plaintiff’s label.” Now it 

be a colourable imitation of that other label, and to be so like it in general 

appearance as to be likely to deceive purchasers Snr>Vi wno fK 

Orr P.TTT^r.rt*o /'o^ ' ^ ^oGoivo purcuasers. bucti was the case in 

SsselirT r>n u?u u or'^ers given by 

Then for what purpose were these labels prepared ? The defendant in his 
evidence says that he went to Cassella & Co., in Frankfort to ^et a 

2TaX fi^ivlTto“''" '^^'®^''°“,‘^®r- ‘^® could not get, as thev^ad 

TsearlfiMv’ Tf' u f°r the express purpose of being nut on tin 

eleSanflabel 7 t5o rTT^ ? 7 ® ^““^ay for sale, where their former 

SrTt of i • fu markets. What the defendant 

Cassfn! I n w® from his letter of 2nd April 1892. to 

the ticW 7^® ^!® ^"J*® tl^at if you have a free use of 

tPe ticket It will help us to drive out of the market Soda Fabrik’s scarlet 

• “0 your suggestion to select another ticket in place of the ele- 

pnanc one it will of course take a long time to introduce same in the 
market and thus throw unnecessary hindrance in the wav.” If B were 
quite unlike A, and not likely to be mistaken for it, it would be a new 
ticket, and it would be a long time before that could be introduced in the 
market and the difference between using B and some other ticket can only 
oe tnat B, was so like some other ticket which has already a hold on the 
market, as to make it possible to slip it in and get the benefit of the 
reputation that other ticket. The only ticket then in the market [599] 
lesembhng B was the plaintiffs’. To my mind the only conclusion to be 
drawn from this evidence is that Cassella & Co. had B designed in order to 
pass off their scarlet dye in Bombay as the plaintiffs’ and that the defend¬ 
ant, bemg of opinion such a course was possible, took the goods with the 
saine object. In such a case the Court will, without further enquiry, 
restrain a aefendant —-Cope v. Evcctis (3), 

^*J^*'.*'^®*'* aga-iast the defendant his own conduct is evidence, and I 
K 1*^ IS conduct is such as to prove against him that the '■esemblance 
between the tickets was calculated to deceive (see per Lord Blackburn, 7 
p. Ca., at p. 230). Then as to the appearance of the tickets themselves. 

IS quite true that no one portion of B is a copy of a similar portion of A, 
an “hat no one, taking the two into his hands and comparing the one 
with the other, could mistake B for A. But purchasers do not so look 


(1) 17 B. 687, 


(2) 7 Ap. Ca. 219 
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at the labels, Wbat they look at is the general appearance and 
effect of the label, and all that is necessary in order that the Court should 
stop the use of a label is that its general appearance and effect is such 
as would render it likely to make purchasers suppose they are purchasing 
an article of a party who is complaining of the use of the defendant’s label 
(see Orr Ewing's case (D). In my opinion, the general effect of the two 
labels is practically the same, and the only difference which could possibly 
strike the eye at first sight is the jhool on the defendant’s elephant ; but 
I very much doubt whether an ordinary purchaser would ordinarily notice 
this, or if he did, that he would remember whether there was or was not 
a jhool on the plaintiffs’ label which he had seen before. If he did notice 
and remember, I am of opinion that in all probability he would put it down 
to some change or variation made by the plaintiffs’ themselves (see the 
judgment in Orr Bvings’ case). On the whole, I have come to the 
conclusion on my own view of the labels, and taking into account the 
character of the elephant labels already in the markets other than A and 
B, and from the conduct of the defendant, that his label is calculated to 
deceive a purchaser into the belief that his goods were those of the plaint¬ 
iffs and, from the conduct of [600] Cassella iS; Co. and the defendant, 
that the label was introduced with that intention. This is sufficient 
to decide the case, and I am, therefore, of opinion that the decree of 
Parsons, J., should be reversed and a decree passed for the plaintiffs. 

I may add, with regard to one of the arguments used in behalf of 
the defendant, that it seems to mo that it was practically impossible for 
the plaintiffs to get any evidence of purchasers having i) 60 n actually 
deceived. The first shipment of Cassella's goods was only made in the 
end of January 1892, and by the beginning of March the plaintiffs had 
interfered and objected to the use of Cassella’s ticket, and by the be¬ 
ginning of July the present suit was filed ; and after the plaintiffs had 
interfered, it would have been almost impossible, and certainly exceed¬ 
ingly damaging to their case, for the defendant to have attempted to 
pass Cassella’s goods off as the plaintiffs’. If they had succeeded in 
doing so, they would have been making most cogent evidence for their 
adversaries. 

Decree reversed. 

Attorneys for the appellants:—Messrs. Payne, Gilbert and Sayani. 

Attorneys for the respondenti—Messrs. Pestonji Rustoniji and 
Kolha. 


(1) 7 Ap. Ca. 219. 

392 


IX.] GOSWAMI SHRI GIEDHARJI V, MADHOWDAS PREMJI 17 Bom. 601 

17 B. 6CC. 

ORIGINAL CIVIL. 

-Before Mr, Justice Baijley. 


Goswami Shri Girdharji Maharaj Shri Govindraiji Maharaj 
Tjkait (Plaintiff) v, Madhowdas Premji and Goswam[ Shri 
Govardhanlalji Girdharji Maharaj (Defendants,)- 
[28th and 29bh March. 4bh April and 12fch June, 1893.] 

Idol—Property bequeathed to an idol—Owner of shrine—Act of State—Deposition of 
owner from his position by an act cfiStaie o1 foreign power—Effect of deposition on 
right to property in Bombay-Trustee—Will-Power of appointment. 

Under a power given to her by the will of her husband, one Custur had the 
right to bequeath a certain house situate in Bombay. She died in 1873. and by 
her will she bequeathed the house in question to trustees, their heirs, &c., in 

trust to pay and apply the rents thereof to the shrine or gadi of Shri Nathii for 

trustees and their heirs. &3.. the right to reside for life in 
the trst [601] storey of the said house free of rent. The shrine of Shri Nathii 
18 situate at Nathdwara in the territory of H. H. the Maharana of Oodeyporl 
It IS held m great veneration by the Vaisbnava sect of Hindus and is 

wealthy. The plaintiff held the position of Maharaja of Nathdwara 
(Tikait Mahara]a) up to the year 1876. and as such sat on the gadi and managed 
the property of the said shrine. In that year, however, he was deposed from 

principal authorities of Oodeypore and deported from 
.Nathdwara, and his son the second defendant was raised to the fladi in his place, 
^ince that time the plaintiff had never been permitted to go back, nor had he 
had anything to do with the shrine. The seoond defendant (his son) had since 
ms elevation performed the worship and managed the property belonging to the 
shrine. The plaintiff, however, claimed in this suit to be still the legal owner 
and representative of the shrine, and as such entitled to the house in question 
and to the rents and profits thereof since the death of Custur. The first defend¬ 
ant was one of the trustees named in the will of Custur to whom the house 
was bequeathed in trust. The plaintiff in his plaint also contended that the 
-clause in Custur’s will giving the said trustees a right to reside in the house free 

of rent was wffra vires of the power of appointment given to her by the will of 

her husband. 

The defendants denied that since his deposition the plaintiff was the legal 
owner and representative of the shrine of Shri Nathji. They contended that 
having been deposed and deported from Nathdwara he could no longer apply the 
rents to the support of the shrine, and that if the house were given to him, the 
trusts of Custur’s will would be defeated. They contended that the second 
defendant in virtue of bis position was entitled to receive the rents, and that this 
suit should be dismissed. 

Beld, that the plaintiff was entitled to the said house. The house was validly 

bequeathed to the gadi. At the date of the bequest the plaintiff was de facto as 

well as de Jure in possession of the shrine and of its property. His deposition 

from the gadi was an act of a foreign State and did not affect bis right to property 

ID Bombay. If he was regarded as owner of that property he had not lost his 

right as such to the said property in consequence of his deposition, and if he 

was merely a trustee he bad not been removed from his office by any competent 
tribunal. 

Beldf also, that under the will of Custur the first defendant was entitled to 
reside rent free in the first storey of the house in question during his life-time. 

In this suit the plaintiff alleged that he was the legal owner and 
representative of the gadi or shrine of Shri Nathji at Nathdwara in the 
territory of H. H. the Maharana of Oodeypore—a shrine held in great 
veneration by the Vaisbnava sect of Hindus—and as such he claimed 
& bouse situate in Bombay, which had been bequeathed in 1873 to the 
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gadi. On the other hand, the defendants (the second defendant being 
the plaintiff’s son) denied that the plaintiff was now the legal owner or 
representative of the shrine. They stated that he had been deposed from 
that ctiice in 1876 by the political authorities of Oodeypore and had been 

[602] deported from Nathdwara and was in consequence no longer 
competent to discharge the duties of the office : that on his deposition his 
son (the second defendant) had been raised to the gadi in his place and 
had ever since managed the property ot the shrine: that he could nob now 
apply the rent to the gadi, and that, if the house were given to the 
plaintiff, the trusts created by the above bequest would be wholly defeated. 
The following were the facts of the case. 

One Bhanji Bbimji, of Bombay, died in 1864. By his will he devised 
a certain house situate in Narayan Dhooroo Street to two wives and the 
survivor of them for life and after the death of the survivor to such person 
or persons as they or the survivor of them should apnoint, and in default 
of such appointment he directed that the house should be held by the 
heirs, executors or administrators of the survivor in trust to pay and 
apply the rents thereof to the gadi or throne of Shri Nathji for ever. The 
words of the will were as follows :— 

I give, devise and bequeath, the dwelling-house in which I now 
reside situate at the corner of Narayan Dhooroo Street, otherwise called 
Barhboy Moholla, on the Mandvi Road, assessed under No. 31, unto my 
said wives Vajibai and Custur otherwise Navibai and to the survivor of 
them for and during their respective lives, and direct that my said wives and 
the survivor of them may reside in the said house and receive the rents 
and profits thereof and apply the same to their own use and benefit ; and 
direct that from and after the decease of the survivor of them, my said 
wives, the said dwelling-house and premises shall go to such person or 
persons as they, my said wives, shall by writing under their own hands 
jointly appoint or as the survivor of them shall by deed or will appoint, 
and in default of any such appointment I direct that the said house and 
premises shall be held by tlie heirs, executors or administrators of the 
survivor of them, my said wives, upon and subject to the trust aforesaid (l); 
and I further will and declare that the person or persons in whom the 
said house and premises may, on the death of the survivor of them, my 
said wives, become vested, shall stand possessed thereof in trust to collect 
and get in the monthly rent, issues and profits thereof, and to pay and 
apply the same (after payment of all expenses of repairing the said premises 
and paying all ground-rent, assessment and other bills payable in respect 
thereof), to the gadiov throne of Shri Nathji for over, and I hereby declare 
that the said house and premises shall not at any time hereafter be sold, 

mortgaged, charged or otherwise encumbered, and I declare that if the 

[603] said house and premises shall be sold, mortgaged, or charged, such 
sale, mortgage or charge shall be null and void.” 

Of the two wives above mentioned, Custur was the survivor. She 
died on the 31st May, 1873, leaving a will dated 4th January, 1871, which 
was duly proved by two of the executors named therein, viz., the first 
defendant Madhowdas Premji and one Purbhudas Tulsidas. By her will 
she left the said house to trustees in trust to collect the rents and to pay 
the same to the throne or gadi of Shri Nathji for ever and she gave the 


(1) The word “aforesaid’ wag probably a mistake, tho testator moanincV'hereinafler 
mentioned,” See infra 17 B. 616. 
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trustees and their heirs, &o.. the right to reside in the first storey of the 
said house free of rent. The will ran as follows:— 

I give, devise and bequeath the dwelling-house in which I reside, 
situate at the corner of Narayan Dhooroo Street, otherwise called Bai’bhoy 
MohoIIa, on the Mandvi Hoad, assessed under No. 31, unto the said Sha 
Tulsidas Prernii, Sha Madhowdas Premji and Sha Purbhudas Tulsidas, 
their heirs and assigns, upon trust to let the same and to collect and 

receive the monthly rent, issues and profits thereof, and to pay the 

same (after payment of all taxes and expenses in repairing or rebuild¬ 
ing the said premises) to the throne or gadi of Shri Nathji for ever ; but 

I direct that it shall be lawful for my said trustees and trustee or 
survivors or survivor of them, or their or his heirs, legal personal represen¬ 
tatives or assigns during their lives, to reside in the first storey of the said 
house and premises hereinafter lastly given and devised free of rent, I 
hereby declare that the said Sha Tulsidas Premji, Sha Madhowdas Premji 
and Sha Purbhudas Tulsidas or survivors or the survivor of them or the 
heirs, executors or administrators of such survivor or other the trustees or 
trustee for the time being of this my will shall not sell, mortgage, charge 
or in any wise incumber the said hereditaments and premises hereinbefore 
given and devised or intended so to be or any part thereof, and any sale or 
mortgage thereof or any part thereof shall be absolutely null and void.” 

Purbhudas Tulsidas, the second executor of the said will, subsequently 
died. The first defendant (also an executor) was at the date of this 
suit, and had been since Gustur’s death, in possession of the house and 
in receipt of the rents and profits thereof. 

The plaintiff in his plaint alleged that he was the legal owner and 
representative of the gadt of Shri Nathji, and, as such, he claimed to be 
entitled under Custur’s will to the house in question and to the rents or 
profits thereof since her death. He further contended that the direction 
contained in her will, to the effect that it should be lawful for her trustees 
or trustee or the [604] survivors or survivor of them, their or his heirs, 
legal personal representatives or assigns, during their lives to reside in the 
first storey of the said house free of rent, was ulira vzres of the said Gustur. 
He prayed for a declaration that as owner and representative of the 
shrine and gadi of Shri Nathji he was absolutely entitled to the said 
dwelling-house: that it might be made over to him by the first defendant, 
and that an account might be taken of the rents and profits of the said 
house since the death of Gustur, and that such rents and profits migUt be 
paid over to him by the first defendant. 

The first defendant filed a written statement. He did not admit that 
the plaintiff was the present legal owner and representative of the gadz 
of Shri Nathji, and alleged as follows:— 

3. The defendant says that there have been disputes and differences 
for years between the plaintiff and his son as to who is entitled to sit on 
the gadz and manage the property of Shri Nathji. The plaintiff’s said son 
has now for many years sat on the gadi of Shri Nathji at Nathdwara and 
is in charge of, and manages the property of the shrine. The defendant 
submits tbac the plaintiff's said son ought to have been made a party to 
the present suit. 

4. ‘ The defendant says that under the wills in the plaint referred to 
he has a right to reside in the house in the plaint referred to in the 
manner in which he is residing there, and that the plaintiff is not entitled 
to eject him therefrom. 
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5. “ The defendant; says that; the net rents are, under the provision 

of the said wills, to be paid to the shrine of gadi of Shri Nathji to be used 
for defraying the expenses of worship, and not to be appropriated for the 
personal benefit of any manager of the shrine or other person.” 

The plaintiff's son was subsequently made the second defendant to 
this suit. 

He filed a written statement in which be said that he and not the 
plaintiff was the owner and representative of the gadi of Shri Nathji. 
The following clauses of his written statement set forth his case :— 


2. “ This defendant says that, independently of the question of 

ownership of the said gadi of Shri Nathji, the plaintiff is not entitled to 
the relief claimed in this suit. Ever- since the year 1876, when the 
plaintiff was deposefl from his position of Maharaja of Nathdwara by 
the authorities at Meywar and by the British Government, he has had 
nothing to do with the said gadi of Shri Nathji or with Shri Nathji, and 
he has not been since that date nor is he now or ever can be in a position 
to receive or to expend the rents of the premises in the plaint mentioned 
as the representative of ^Megadi of Shri Nathji. 

[605] 3. " This defendant since the date aforesaid has been the 
/ac/o representative of the said gadi oi Shri Nathji and in possession 
thereof, and this defendant says that he has also been since the date 
aforesaid the de jure representative of such gadi and that the rents of the 
premises in the plaint mentioned ought to be paid to this defendant for 
the use of the said gadioi Shri Nathji. 

4. “ This defendant says that, if the premises in the plaint mentioned 

are made over to the plaintiff, the same will he wholly lost to the gadi of 
Shri Nathji, and the trusts created by the will of the said Bhanji Bhimji 
in favour of the said gadi will be wholly defeated.” 

At the hearing it was oontended that the house belonged to the gadi 
and that the plaintiff was not entitled to sue. The following issues were 
raised :— 


(1) Whether the plaintiff is the present owner and representative of 
the gadi of Shri Nathji ? 

12) If not, whether he is entitled to the house claimed in the plaint 
and the rents and profits thereof ? 

(3) Whether, having regard to the fact that the plaintiff has been 
deposed from his position of holder of the gadi and has been deported 
from Nathdwara, as in the written statement of the second defendant 
alleged, he is entitled to the possession of the house claimed and to the 
rents and profits thereof? 


( 4 ) Whether the house has been validly bequeathed to the gadi of 
Shri Nathji? 

(5) Whether, having regard to the oircumstanoes in the written 
statement of the second defendant alleged, the plaintiff has any claim to 
the house or to the management thereof ? 

(6) Whether under the terms of the wills, in the plaint referred to, 
the first defendant has any legal right to reside in a portion of the house 
E8 he is now doing ? 


(7) Whether, if he has not, the plaintiff has any right to eject him ? 

(8) (Raised by plaintiff). Whether issue No. 1 is not res judicata 7 
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A witness (Chabturbhuj Morarji) was called for the defence, who 
stated that he belonged to the Vaishnava community and had been twice 
to Nathdwara. He said : — 

I went there after plaintiff was deported. I went to pay my homage 
to the idol and to see the Maharaja, the second defendant. The idol is still 
there. The second defendant performs the worship. He has done so since 
the plaintiff was deported. [606] He manages all the affairs of the idol 
and the property. The treasury of the God is in charge of the second defend¬ 
ant. Tne gadi of Shri Nathji is at Nathdwara. Nothing is sent now by 
plaintiff for the worship of the idol. He has not contributed anything 
towards the worship since he was deported. He does not take any part in 
the worship or the management. He does not go there at all,'and has 
no agents there. It would not be possible for him to carry on the worship 
or manage the affairs of the idol unless be went there. I have seen 
plaintiff in Bombay, since he was deported, frequently. I went to see him 
as Maharaja. He is not the Tikait Maharaja. He who is on the gadi is the 
Tikait Maharaja. He who performs the worship of Shri Nathji is called 
the Tikait. All the Maharajas—there are 50 or 52 in the world—are called 
Acbarias. It was an unjustact removing him from Nathdwara. We still hold 
him in veneration. But the Tikait is the only man who performs the worship 
• * • • ^ was one of the persons that disapproved of the deportation. 

I would have been glad if he had been allowed to go back to Nathdwara 
to manage the gadi. Since he has not been allowed to go back, I have 
recognized his son as the Tikait Maharaja . • , , The worship of 

the idol by the Tikait Maharaja is eight times a day. The Tikait goes to 
tbe idol and performs the worship of the idol himself. The idol is fixed in 
the temple and never removed. The Tikait Maharaja, if well, is bound to 

worship the idol eight times a day. If unwell, some of his servants 
worship for him." 

MacpheTsoUt Russell and Sethna, for plaintiff :—The plaintiff is entitled 
to the property. He has, no doubt, been deposed from his position of 
Tikait Maharaja, but that was the act of a foregin state which cannot be 
recognized by this Court. His title to property within the jurisdiction 
remains unaffected by the act of a foreign power. That point has been 
already decided. See Shriman Goswami v. Goswami Shri Girdharlalji (l) 
and Nanabhai v. Shriman Goswami Girdhariji (2) ; Gossamee Sree 
Greedhareejee v. Bumanlolljee (3). By these decisions the plaintiff’s right 
to the property is res judicata. 

We contend that Custur had no power to give a right of residence in 
this house. The power conferred on her was merely a power of nominat¬ 
ing trustees or persons to receive rents, and nothing more. A gift of the 
rents and profits, to the gadi of Shri Nathji for ever is a gift to the person 
who has a right to the gadi^ and that person is the plaintiff, although, no 
doubt, he has been deposed by a foreign State. It is like a gift to the 
Crown. See Wharton’s Law Dictionary, title “ Grown." They cited 
Tagore Law Lectures for 1887, p. 216, 

[607] Lang, (Acting Advocate General), Kirkpatrick and Inverariiy, 
for the defendants :—The trustees appointed by Custur’s will are trustees 
to send the rents and profits of the house to the shrine at Nathdwara. 
The bequest i& to the gadi of Shri Nathji. That gadi is at Nathdwara, 
where the idol is. The trustees have no authority to send the rents and 
profits to the plaintiff, who is elsewhere. This is a gift to an idol and not 

(1) 17 B. 620, (2) 12 B. 331, (3) 16 I. A. 137, 
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fco any person—Mayne’s Hindu Law, para. 395 (5th Ed.) ; Rupa Jag- 
shct V. Krishnaji Govin(l{\), The plaintiff is not in a position to apply 
the money in the proper manner, and is therefore not entitled to the 
rents. He is, in any case, only a trustee for the idol, and since 1876 he 
has been disqualified by his deposition. In the cases which have been 
cited, the plaintiff had had possession, but here he has never had posses¬ 
sion. It is admitted that the first defendant has been in possession 
ever since Custur’s death. This is a gift to the gadi, which the plaintiff 
does not now represent. As to the will of Gustur, she was given a 
power of appointment which she has properly exercised. 


Cur. adv. vult. 


12th Ju7ie, 1893. Bayley, J.—In this suit, which was brought in 
the first instance against the defendant Madhowdas Premji, the plaintiff 
prays for a declaration that he, as the owner and representative of the 
shrine or gadi of Shri Nathji in the territories of the Rana of Oodeypore, 
is absolutely entitled to a certain dwelling-house situated in Barbhoy 
Moholla on the Mandvi Hoad in the native town of Bombay; that the 
defendant may be directed to convey and make over the same to the 
plaintiff, and to do and execute all acts, deeds and assurances necessary 
for completing and effectually vesting the same in the plaintiff; that 
accounts may be taken of the rents and profits of the said house since the 
death of one Gustur alias Navibai, on the 31st May, 1873, and the defend¬ 
ant ordered to pay over the same to the plaintiff after deducting all 
necessary and proper outgoings, and that the plaintiff’s costs of the suit 
may be provided for. lie also prays for such further and other relief as 
the nature of the case may require. 

[608] Madhowdas Premji, by his written statement, denied that the 
plaintiff was entitled to the relief prayed, or any part thereot. He did 
nob admit that the plaintiff is the present legal owner and representative 
of the gadi of Shri Nathji as alleged. He stated that there had been dis¬ 
putes and diffei'enoes for years between the plaintiff and his son as to who 
is entitled to sit on the gadi and manage the property of Shri Nathji; 
that the plaintiff’s said son had for many years sat on the gadi of Shri 
Nathji at Nathdwara and was in charge of and managed the property 
of the shrine, and he submitted that the plaintiff’s said son ought to 
have been made a party to the present suit. The defendant further 
said that, under the will of Bhanji Bhimji, who died on or about the 
22nd September, 1864, and the will of the said Gustur alias Navibai, 
in the plaint referred to, he had a right to reside in the house in 
question, in which he was then residing, and that the plaintiff was not 
entitled to eject him therefrom. Ho contended that the net rents, 
were, under the provisions of the said will, to bo paid to the shrine or (/adi 
of Shri Nathji to be used for defraying the expenses of worship, and nob 
to be appropriated for the personal benefit of any manager of the shrine 
or other person, and he submitted that, under the foregoing circumstances, 
this suit should be dismissed with costs. 

Pursuant to a Judge's order, the plaint was, on the 7tb April, 1892, 
amended, and the plaintiff’s son was made a defendant. On the 15th 
July, 1892, he declared at Nathdwara a written statement, which was 
filed on the 3rd August following. In it he said that he was the owner 
and representative of the gadi of Shri Nathji; that, independently of 
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ownership of the said gadi, the plaintiff was not 
entitled to the relief claimed; that ever since the year 1870, when 

hv position of Maharaja of Nathdwara 

hid nnih-the British Government, he had 
had nothing to do witn the said gadi of Shri Nathii or with Shri Nathji, 

and he has not been since that date, nor was he then, nor ever can be in 

a position to receive or to expend the rents of the premises as the 

Ifomsaid^'"'® the garfi; that the second defendant since the date 
a oresaid nas been the rie facto representative of the said gadi and in 

anyThTt'th^®*'®°f’ representative of such gadi, 

def^dant) for the use of the said gadi. He lastly said that, if the 

tl fh plaintiff, the same would be wholly lost 

^ the gadj of Shri Nathji, and the trusts created by the will of Bhanji 
Bhirmi m favour of the gadi would be wholly defeated 

wRR the 28th March last. Mr. Russell 

with others, appearing for the plaintiff, and the Advocate-General, with 

other., appearing for both the defendants. The following issues were 

rbot (iTaif clt^--- 

awara, but situate outside the territory of the Rana of Oodeypore have been 

.The first suit {Shriman Goswamiv. 
(^oswamt Shri Gtrdharlaln) (2) was brought on the original side of this 

present plaintiff’s son (the present second defendant) against 

77f*fk ^ ™'ght be declared entitled 

PnrtkJ moveable property of the firm of Navnitdas 

Bombay, and that the then defendant 
might be directed to pay the same to him. In para. 5 of the plaint 

in that case it was stated that up to the year 1876 the then defendant 

manager of all its property ; that 
on the 8th May, 1876, the defendant, in consequence of misconduct in his 
othce, was deposed and deported from Nathdwara by order of the Political 
agent of Meywar and the Rana of Oodeypore ; that the plaintiff, his son 
was thereupon placed on the gadi as high-priest; that he had taken 
possession of the shrine and had ever since been recognised by the 

Vaishnava sect as their high-priest. ^ 

00 presented, viz., on the 

^.Ana April, 1878, a rule msi for an injunction and receiver was obtained. 

Very numerous and voluminous affidavits wore filed on both sides, and 

whole history of the shrine, from its foundation in the reign of the 

Bmperor Aurungzebe, was fully sat forth. The plaintiff in that suit had 

ample time to produce all documents relevant to bis case, and affidavits 

m reply ware made on his behalf by the prime minister and by several of 

the members of the Privy Council of the Oodeypore Darbar, and by 

others, and conies of translations of grants by former Ranas of Oodeypore 

and of other documents were annexed to some of such affidavits. It was 

s a e ID the affidavits that the annual revenue of the shrine from the 
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rents of villages, the offerings of the faichful in the various parts of 
Kajpubana, and in India, and from other sources, exceeded seven lakhs of 
rupees. 

On the 5th December, 1878, cause was shown against the rule before 
me, and the arguments extended over eight days. Council stated that the 
suit presented questions which had never previously come before a Court 
in India. The Court on the 29bh April, 1879, gave its decision, and 
held that the plaintiff, having brought his suit in the High Court to 
recover property situated in Bombay, must take the law as he found it 
there, and that whatever might be his rights as to property situated 
within the territories of Oodeypore, he must, before he could oust the 
defendant from the possession of pronerty in Bombay by means of the then 
present suit, show that, according to the principles of law or equity 
administered in this Court, he had a better title thereto than the 
defendant: that, if the deposition was to be regarded as an act of State, 
no case had been cite 1 to show that an act of State could be the ground* 
work of such an action in an English Court of law or equity : that such 
deposition could not be looked at as or at all analogous to a foreign 
judgment: that the parties were not the same there as in the suit then 
before the Court, such suit being brought by a son against his father, by 
the then alleged possessor of the gadi against the former possessor, who 
had been forcibly turned out by the Darbar with the sanction of the- 
Political Agent of the Government of India: that there was no Court 
which had given any decision at Oodeypore: that the [611] Darbar was a 
party to the suit, if what took place there could be looked on as a suit, 
and that the decision, if there had been a decision, was wanting in natural 
justice, as the Darbar had made itself a judge in its own cause: that the 
documents annexed to the affidavits tended to show that the allegation, 
that the defendant was deposed in consequence of misconduct in his 
office, was disproved: that the deposition was not in accordance with 
the usage of the family, and that he was really deposed and banished 
for not acknowledging the jurisdiction of the Darbar, which rightly or 
wrongly ha contested, relying in support of such contention upon various 
grants and sanads executed to his predecessors on the gadi by previous 
Eanas of Oodeypore; that the Political Agent suggested to the Darbar 
(the Eana of Oodeypore being then a minor) that it should depose the 
defendant, and it did so, and, taking troops necessary for that purpose, 
and having taken the plaintiff out of his father’s palki it banished the- 
latter from Oodeypore, and so holding, the Court being of opinion that 
the plaintiff could not recover if the case went to trial, discharged the rule 
with costs. 


The plaintiff in that suit appealed against the above order on the 
grounds ; (1) that the Judge ought to have held that the plaintiff had made 
out his claim to a receiver and injunction ; (2) that ho ought to have held- 
that the plaintiff had made out a prhna /acze title to the property, the 
subject-matter of the suit ; (3) that he ought to have held that there was 
danger of the property being wasted, expended or removed by the defend¬ 
ant from the jurisdiction of the Court before the hearing of the suit; (4* 
that the Judge erred both in law and in fact in discharging the rule nisi, 
with costa ; that, (5) at all events, the costs of defendant ought to have 
been made costs in the cause and ought not to have been ordered to ba 
paid by the plaintiff. The appeal came on for hearing on the 2nd August, 
1879, before Sir M. Westropp, G. J„ and Sir Charles Sargent, when they 
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the appeal with 

™e„: rit i" r.tri t^rrrN-’ijir. .‘r "s%s 

0^ th^rents oAh'fp“"“' to pay 

"Sv » Sv:r“.Lr;S 

SssdESSS'SS?a“ 

fcos^rn/i 

did ^o^Si^.^V"•"’■“®‘i ^iP the High Court 

S:?udgt^t ItZiT th J^oimYnoem^ent oi 

of first inetanee^ fh ^ lefluenced by the decision of the Court 

Now lh« previous suit, confirmed as it was on appeal. 

political and adminf Fr Purely upon 

“ administrative grounds, as was proved bv the affidavits and 

GtS?rZa?r(|) tirP f v. Goswami SAri 

in fb« r,v^ J* however, remark thafc ifc appears, from the evidence given 

wore no? *'*^0 deposition and banishment of the plaintiff 

were not regarded with approval by many of the Vaishnavas who r613l 

venerated the shrine of Shri Nathji and its occupant. The onfy witness 

defendants at the recent hearing before me was 

that it wfs community. He stated, in cross-examination, 

A= “?“»“*>’ “ill bow him i. ' 

1» .uil H? ™8 Sr "? -f T: ““‘"bbui Mor.,jl „d other, 
aulu iNo. ^10 of 1«78, and on ifcs being shown to him he saiH that- fho 

SncTft “he^h"" were correct. The affidavit was put in 

most nninsf »fh-f ^P«ly believe, consider to be 

unjust, arbitrary, and unwarranted, they as well as almost aU the 


(1) 12 B. 331. 


(2) 17 B. 620. 


B IX—61 


401 



17 Bom. 614 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1893 

June 12. 

Original 

Civil. 

17 B. 600. 


followers of Shri Vullubhacharya, including the Gossains at Bombay, 
still pay the defendant the same respect and hold him in the same 
veneration as before his said removal, and, as we believe, still consider 
and treat him as the acharya or high-priest and entitled to their respect 
as the representative of Shri Vullubhacharya.” 

In the present case, it was argued on behalf of the second defendant 
that the plaintiff was only a trustee, and that, owing to the action of the 
Oodeypore State, he could no longer carry on the duties of a trustee. The 
same point was urged in the Poona case, but the High Court disposed of 
such contention by saying that, if the plaintiff was merely a trustee, he 
had not yet been removed from his office by any competent tribunal. I 
may here remark that at the time of the death of the two devisors in the 
present case, J. 5 ., on the 22od September, 1864, and 31st May, 1873, the 
plaintiff was de/acio as well as de jure in possession of the shrine and 
property of Shri Nathji, as he was not deposed and deported until the 8th 
May. 1876. The learned Advocate General suggested that the Poona case 
differed from the present one, as there the plaintiff had been in posses¬ 
sion of the Poona property before his deposition and was in possession by 
his managers, the first four defendants in that suit. That no [614] doubt 
was so, but such fact formed no ground of the Court’s decision, which was 
that the plaintiff, if regarded as the owner of the property at Poona, had 
not, in law, lost his right as such in consequence of the act of the Rana of 
Oodeypore, and that, if he was merely a trustee, he had not been removed 
from bis office by any competent tribunal. 

The main point raised in the present case in the written statements 
of the two defendants, viz., that in regard to property of the shrine situate 
in the Presidency of Bombay the plaintiff’s rights as Tikait Maharaja of 
the oadi of Shri Nathji had since his deposition in May, 1876, been trans¬ 
ferred to and vested in his son, was directly and substantially iu issue in 
the two former suits between the plaintiff and his son, and was heard and 
finally decided by the High Court in each of them. I naay here mention 
that the records of this Court show that after the decision of the Court of 
appeal on the second August, 1879 (1), viz, on the 20th November, 
1879, Mr. Sbarling, counsel for the then plaintiff', moved before the 
late Mr. Justice Green to withdraw the suit with liberty to the plaintiff to 
bring a fresh suit for the same matter ; and on hearing Mr. Latham, 
counsel for the defendant, who opposed the same, the Court ordered that 
the plaintiff be, and he was thereby, permitted to withdraw from the suit, 
and it was further ordered that the plaintiff do pay to the defendant all his 
costs of the suit so far as the same had not been already ordered to be 
paid. No permission was given, under s. 373 of the Civil Procedure Code 
then in force (Act X of 1877), to bring a fresli suit for the same subject- 
matter, and consequently he was by that section precluded from bringing 
a fresh suit for the same matter. 

I will next consider the point raised by the fourth issuo whether the 
said house has been validly bequeathed to the qadi of Shri Nathji. The 
will of Bhanji Bhimji, which was in the English language, executed on 
the I5th May, 1858, more than six years before his death and attested by 
the late Mr. C. E. Stanger Loathes, a solicitor of the Supreme Court, and 
by his clerk, and interpreted by the late Narayan Dinnanathji, one of the 
principal interpreters of that Court, after [inter alia) directing that his 
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ShaNaratam Parmanund. 
tbI&J the son of his cousin, Daqueathed his dwelling-house the one in 

dispute, to his two wives Vajibai aud Gustur, alias Navibai and to the 

Sv^the renS ‘‘''as. with liberty to'reside in it, 

Td benefit H^h“en“ ‘hair own use 

and benefit. He then says : And I direct that from and after the decease 

p eLTses'shlu todwelling-house and 

Set thatti h ‘‘“y "P°h anpointment I 

.0„, o.'ltotSittoro'iTb'l?,• b.'.; t',' 

and applied (after payment of all expenses^of repairing 

'(orfhrone);TL'rrS"^^^ 

iS iKsrtr 

f“;i f ,S .-““r‘“e ■ arr*' °i “H” 

in • / §> 70 . devise, and bequeath the dwelling-house 

PreSi C,u (describing it) unto the said Sha TulsX 

hefr^^l’nl^^ Madhowdas Premji, and Sha Purbhudas Tulsidas their 

the Lonthl^rents ^°d receive 

payment of In f thereof, and to pay the same (after 

rha^brLwfS^fo^'''^® or of Shri Natbji for ever, but I difect that it 

dLtZh r h's beirs. legal personal representatives or a ligns 

eo ares that the above-named persons are not to sell, mortgage charge 

O Bh:;iBhLir;“‘’^b-^^" said hereditaments and p;-emise^\£ w^li 
«nd ^ his two widows power to give the dwelling-house 

their ha'^ds®® ° h“°^ Persons as they should by writing under 

TOill • the survivor of them should by deed or 

w appoint. What Gustur. the survivor of the two widows did by her 

will was in my opinion, in conformity with the power given her bv her 
twfSth":'t ‘herefore. think that by the'oint o® eration of L^se 

the first storfiv ‘ ‘he right of the three trustees to reside in 

w<.o° ^ '"‘‘hdly bequeathed to the cjradi ol Shri Nathii It 

was not domed that a devise of the income of an estate passes the fee— 

?on \Tt '(X^of'Tfifi^V■ ’■“If f ‘h® Indian Succes- 

reXof hJl •l‘“®“'ation (c). ‘‘A bequeaths to B the 

lents of his lands afe X. B is entitled to the lands/’ 

thn h!.t7 ‘he defendant Madhowdas Premji to reside in 

in Pnci-i ' 11 ^ suggested in paragraph 7 of the plaint that the direction 
usfcur 3 will, that it should be lawful for her three trustees or the 
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1893 survivor of them or their or hia heirs, legal personal representatives or 
June 12. assigns during their lives to reside in the first storey of the house and 

- premises free of rent, was ultra vires of the said Custur. As, however. 

Original in the events which happened, she had power under her husband's will to 
Civil. appoint by deed or will to any person or persons she thought fit, I think 

- that the right to reside in the house is good during the lifetime of the 

17.B. 600, tj^j-ee named persons and the survivor of them, and as Madbowdas Premji, 

the first defendant, is one of those three named persons. I think that he 
is entitled to reside during his life in the first storey of the house and 
premises rent free. I collect that the two other trustees are dead. 

The operation and effect of a power of appointment in a Sindu will 
was considered in a recent case on the original side of this Court which 
came before the Court of appeal (Javerbai v. Kablibai (1)). There was a 
bequest to such person or persons as[617] the testator’s brother Jamnadas 
should by deed or writing appoint. The learned Judge, who tried the 
suit, considered that it was impossible to find a place for power of 
appointment in the Hindu system of law (see p. 497). Sir Charles 
Sargent, C.J., in delivering the judgment of the Appeal Court said 
(p. 497) : ** But it remains to consider the more difficult question as to 
the validity and effect of such a devise, supposing the devise had been 
(as in the event it has become) to the ladies and the survivor of them, 
and after the death of the survivor of them to such person as Jamnadas 
should by deed or writing appoint. Such a devise has never, we believe, 
come under the consideration of any of the High Courts or of their 
Lordships of the Privy Council.*’ Then after pointing out that the Hindu 
law recognizes the existence of “ powers " over definite objects, as distinct 
from the ownership in them, such as powers of management, or vahivat, 
and the all-important power given to a widow to adopt, he proceeds; 
“ There are also other powers such as those which experience shows 
are frequently found in Hindu wills. Can it then be said that there is 
any general principle of Hindu law which forbids a testamentary power 
to appoint the person to succeed in a certain event being recognized and 
effect being given to it according to its terms? Such powers^ are 
undoubtedly of groat convenience in practice, a consideration which it is 
to be remarked distinctly weighed with the Privy Council in Sreemutty 
Soorjeemoney Dosses v. Denobundoo Mullick (2). After the best considera¬ 
tion we have been able to give to the question, we have arrived at the 
conclusion that there is no clear principle of Hindu law which forbids 
our construing such a bequest as the one under consideration according to 
its plain and literal terms, subject, however—-and this is of importance— 
to the same restrictions as the Hindu testamentary law imposes on the 
testator himself, that the appointment should be made during the 
life of the tenant for life, so that the appointee may be ascertained when 
the event arises on which he is to take, and also that he should be a 
pei'son who was alive at the death of the testator.’* 

The three trustees of Custur’s will, who are allowed by that will to 
reside in the first storey of the house in dispute during [6183 their lives, 
are described in that will—Tulsidas Premji and Madhowdas Premji (the 
first defendant) as her brothers and Purbhudas Premji is described as her 
nephew. It was not suggested that they were not alive at the death of 
Bhanji Bhimji in September, 1861. I am, therefore, of opinion that the 

(1) 16 B. 492. (2) 9 M.I.A. 123 (136). 
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plaintiff IS entitled to possession of the house and premises in dispute 

the rtghtoHhafi7st°3T to decide, subject to 

the right of the first defendant to reside in the first storey during his life. 

I find^tfiTt following findings :-On issue 1, 

fssue k’’ f property claimed in this suit. On 

subject to tue point decided on the sixth issue the 

OnTssfel ^'rha? and the rents and profits thereof, 

un issue d—That notwithstanding the fact that the plaintiff has bean 

tm’CZ"““Z of fto »«* ..a Ei “1 dU a 

alleged helrenh-H'd'r of the second defendant 

“’il ’® 0 “‘‘*'=‘ 0 d to possession of the house claimed and to the rants 

iW 4-TVa^Z on the sixth issue. On 

Nathjl On issue 5 ThTt Shri 

iNaonji. un issue 5— That, naving regard to the circumstances in the 

STolhe^^id h°^ a'loged, the plaintiff has a valid 

of the Qrst defendant to reside in the first storey during his life On 
issue 6 That under the terms of the wills in the plaint referred to the first 

?n th“e :“d io the fi^st storS 

7 ThE? ft ’••»>■ »»> oof i» my other p.rt thereof Oo h°Z 

„,S ,* 1“‘ ‘■1“ '">» “If Portioo. of the 

d^cv of Bomh^' regards property of the gadi situate within the Presi¬ 
dency of Bombay. And I pass a decree for the plaintiff. 

representative of the 

his fife f ‘ ‘^efnn'iant to reside in the first storey thereof during 
to the ;Siff The -d d" u do convey and make over 

Sd also haS and premises in the plaintiff 

either nf fh “^ ‘“^^-deeds, documents, and papers in their or 

We sucWnd^"®^ d°“’ ®^‘d dwelling- 

nouse, such deeds and assurances in the ease of dispute to be settled bv 

the sitting Judge in Chambers. Order that it be referred to the Com¬ 
missioner of this Court to take an account of the rents and profits of the 
said dou®a. other than the rents and profits of the first storey thereof from 

and that deducting all necessary and proper outgoings 

ascertained, the defendants, or whichever of them his 
received the same, do pay over the same to the plaintiff. 

.resid6^l\“he fir!; defendant to 

W pW Th« I f house during his life and has failed on 

rioht fU ■ I^^ defendant, in his written statement, denied the 

right of the plaintiff to any relief whatever and asked that the suit should 

fost with costs As each of those parties has partlv won and partly 

hif own ^ between those parties each should bear 

polnH "“‘u': to the second defendant the main 

aga?nst^i “f between him and the plaintiff had previously been decided 
-dfnlv twice and was res yudfcata. I order that the second defendant 
^ plaintiff his (the plaintiff’s) costs of this suit, including any 
■costs reserved as between the plaintiff and the second defendant, and that 
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the second defendant do bear his own costs thereof. Further directions 
and further costs reserved. Leave to all the parties to apply as advised. 
Attorney for the plaintiff :—Mr. Khanderao Moroji. 

Attorneys for the first defendant:—Messrs. Crawford^ Burdet d Go, 
Attorneys for the second defendant :—Messrs. Bhaishankar and 
Kanga. 


[620] NOTE 


17 B. 620 N. 
ORIGINAL CIVIL. 


Before Mr. Justice Bayley. 


SHRIMAN GOSWAMI SHRT 108 SHRI GOVARDHONLALJI GlRDHARLAL.TI (Plaintiffs 

V. GOSWAMI SHRI GirdharlaLJI GOVINDRAIJI (Defendant)* 

[5th December, 1878 and 29th April, 1879..] 

Act of State of foreign power—Effect of such act on title to property C 2 itside foreign State- 
Idol- Properly of idol—High and manager of shrine—Deposition of high- 

ptiest by act of State—Appointment of new high’priesi—Suit by latter for property 
belongmg to sJu me. 

For thirty years prior to 1876 the defendant had been the high-priest of the 
shrine of Shri Natbji at Natbdwara in the territory of His Highness, iBe Maha- 
rana of Oodovpore, and as such was manager of the property of the shrine. This 
shrine is held in great veneration by the Vaisnava sect of Hindus, and large 
bequests and offerings of money, land, &o., are made to it by members of that 
sect. To facilitate the collection of such offerings and the employment of the 
funds belonging to the shrine, pedhis or firms are established in various parts of 
India, including Bombay. Tbe firm in Bombay was carried on under the name 
of Navnitdas Purshottam, and the house in which it was oarried on was built with 
monies belonging to the shrine. On the 8th May, 1876, by order of the Political 
Agent of Meywar and the Maharana of Oodoypore, he was deposed from that 
office for alleged misconduct and deported from Nathdwara. In his place his 
eon, the plaintiff, was placed on the gadi as high-priest. In 1878 the 
plaintifi brought this suit praying for a declaration that as high-priest of the 
shrine be was entitled to the property in Bombay belonging thereto, and for 
delivery of the same to him, and for an injunction against the defendant, and 
for a receiver, &o. Ho obtained a rule nisi calling on the defendant to show 
cause why be should not be restrained from receiving or dealing with the monies 
of the said firm of Navnitdas Purshottam and from tampering with books, &o. 

Held, discharging the rule, that the plaintiff had shown no title to the property 
in question. The defendant was in possession and bad been for many years in 
possession of the property. His deposition by a foreign power and the election of 
the plaintiff to the gadi in the place of the defendant did not transfer the title 
to properly in Bombay from the defendant to the plaintifi. As an act of State, 
it could not be made the basis of an action, and it could not be regarded as a 
foreign judgment. 

[R., 17 B. 600 : D., 20 B. 495 (500).] 

The plaintiff sued for a declaration that he was entitled to all the monies and 
moveable property of the firm of Navnitdas Purshottam, which carried on business in 
Bhoiwada in Bombay. 

The plaintiff was the son of the defendant, and he claimed the possession and 
management of the property in question in right of his being higb-priest of the shrine 
of Shri Nathji at Nathdwara in Moywar, in the territory o! His Highness the Maharana 
of Oodeypore. 

Tbo plaint alleged that the said shrine was held in general esteem and veneration 
by the Vaishnava sect of Hindus, and largo bequests and presents of land, money and 
other things were made from time to time to the said sbrino by me mbers of that sect in 
various parts of India and the adjoining oountries ; and offerings called fe^asand bheffU 
were made by Hindus to the shrine. lo order that the said logos and bheyts might ba* 
more easily oolleoted and the said bequests and presents received, and in order that the 
funds of the shrine might be properly [621] employed, pedhis or firms were established 
in various parts of India including Bombay. The firm in Bombay was oarried ott 




Suit No. 218 of 1878, 

406 


IX.] SHBIMAN GOSWAMI V. GOSWAMI SHBI GIRDHARLALJI 17 Bom. 622 

under the name of NavnitdasPurshottam. and the house in which it was carried on 
was built with monies belonging to the shrine. carries on 

nriesT nf fhe'“h alleged that up to the year 1876 the defendant had been the high- 

that on e M ‘be manager oi all the property attached to cr belougiog to1“ 

Meywar and th^^'Ln'a n defendant was by order of the Politioa^l Agent of 

NaflTs “ a .V,® ? * Ocdeypore deposed from that office and deported from 

padtofXtCwara ‘ defendant) was then placed on th“ 

oi Xsathdwara as high-pnest m place of the defendant, 

possession of the shrine and of its property and had been 

ledced bv tre^firn?-^ *'^K ^8 high-priest, and had been dulv acknow- 

leaged by the firm m Bombay as owner and mascer of the firm. 

poss6ssion^if'.“hi defendant had come to Bombay and had takm 

possession of the house in which the firm was carried on. and the monies moveable 
witr &o Papet^ &o., of the firm, and had caused the books to be tampered 

ZLtt and ^nrdil'i deolaratiou that he was entitled to the said 

Ld for a receiver,‘“junction against the defendant, 

priest of ® m which he alleged that he was the high- 

to the exdusive ‘b*‘ ^uch he was the absolute owner and was entitled 

and that the plafntffird^'oliri^^^^^^^ ^brine, 

“5® were as follows 

hnf K °*k defendant believes that the plaintiff has not willinsly brought this suit 

Oode^p^ore atrLlid. who 

stid'tlrd?orrand Ihl Tt n 'ex^cise'Tpfiliale ^udsdrctiontn^the 

The Dlafntiff will contend that he was justified in such refusal.- 

be restrained frfm^ * defendant to show cause why he should not 

paring wlth^thToo'k::r^°nd'ffir^fcet«.‘‘'“ 

for eight dayg|^“® tt® 5th December, 1878, and the heating lasted 

and Inverarity, for defendant, showed cause, 

Treafisr Vol Tv“‘ : The Tanjore case {2) ; Aitchison’s 

Muharail^\'- f s' a®"® Bnjbhookunjee Mukaraj v. Sree Gokoololsaojee 

(2nd Fd '^1 ^ P ® Annals and Antiquities of Rajasthan, Vol. I. Chap. XIX, p, 474 

Cnsirmt °f State (4) ; Raja Saligram v. Secretary of StaU (5) ; 

GtiZ, Siarling and Ttlang, for plaintiff, in support of the rule, 

TaZ6o^ v. Hope Scotl (U) ; Sirdar Bhagwan Singh v. Secretary of 
0/f K- ’ Shri Sarsangji 113); Forester v. Secretary 

P- 10; Todd’s Annals, &c.. of Rajasthanf 
. , (3rd Ed.), p, 474 ; Vattel, p. 2, s. 4; Wheaton’s International Law, ss. 20, 21, 23. 

Cur. adv, vult. 

JUDGMENT. 

vear^of\ai^*^*^ii^^^^'*-u^ 4 .^u^?'^V-?‘t.* plaintiff, who is now seventeen 

and as sneh high-priest of the shrine of Shri Nathji at Nathdwara, 

and, as such, ol^ms to be entitled to all the property dedicated t6 the shrine. 

ariflina°f^.l“® annual revenue, 

arising from rents and offeri ngs and other sources, of upwards of seven lakhs of rupees, 

‘r^ judgment delivered was not written. This report has been prepared 
rtom notes taken by counsel. 

} ^°aPP* 300. (2) 7 M I.A. 476 and 13 Moo. P.O.C. 22. 

fi T A ^20. (5) 12 B.L.R. 167. 

Q r 5 ^ <7) L.R. 6 Q.B. 139. 

/in o i5' ^ 0“ appeal. 1 Ex. D. 17. (0) 1 C.P.D. 368. 

/im u t^a°q?v 9*>9' (11) 4 Kay and Johnson. 139. 

(12) 2 LA. 38 (43). (13) 7. ,B.H.Q.R.. (O.G.J.) 150. 
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and that the daily expenses incurred in coDneotioD with the maintenance of the shrine 
and the worship there is about Rs. 2,000. 

The defendant is the father of the plaintiff, and until the year 1876 he had been 
upon the gadi as high priest of the shrine and the manager of all its property. 

It appears that the oflBce of high-priest is hereditary, and that the defendant 
occupied the position for thirty years. The affidavits show that he is a lineal descend¬ 
ant (through the eldest branch of the family) of the person who in consequence of the 
persecution of the Emperor Aurangzebe fled to Rajputana, settled there and 
mately founded at Natbdwara the shrine in question, placing in it the most sacred o 
all the images worshipped by the numerous and influential sect of Vaishnavas or 

Vallabha-Charyas. , 

On the 8th May, 1876, the defendant, for some alleged misconduct, was deposed 

and deported from Natbdwara by order of the Political Agent of Meywat and of the 
Rana of Oodeypore. The plaintiff, his son. was then placed upon the padi, aud, as 
high-priest took possession of the shrine, and as such has ever since been rewgnized 
by the Vaishnava sect. A copy of the certificate of Colonel Impey, the Political 
Agent at Meywar, was annexed to one of the affidavits, and is as follows: .... 

[623] "This is to certify that Girdharilalji was deposed from the office of the high- 
priest Maharaj of Natbdwara shrine in Meywar by the order of the Political Agent and 
theDarbar on the 8th day of May. 1876. and was deported from Natbdwara, and that 
Govardhanlal, son of the said Girdharilalji, was placed on the gadi of Natbdwara as 
the high-priest of the shrine, to enjoy all the revonue and emoluments pertaining 
thereto in the room of his father, the said ex-Maharaja Gosayee Girdharilalji, and is 

now Maharaja of Natbdwara.” j n. * 

It is to be presumed that the authorities of the State of Oodeypore considered that 

the conduct of the defendant justified his deposition. They granted him, however, out 
of the revenue of the shrine an allowance of Rs. 1,000 per mensem. Immediately upon 
the deposition of bis father the officials placed the plaintiff upon the gadi as high-pnest. 
and be has ever since held that position. 

In the present suit the plaintiff seeks, as high-priest of the shrine, to recover 
property which ia situate, oot within the jurisdiotion of the Darbar at Oodeypotei 
but in the town of Bombay and within the jurisdiction of this Court. The present 
rule nisi has been obtained by the plaintiff calling on the defendant to show cause why 
be should not be restrained from receiving or in any way dealing with the monies and 
the moveable property of the firm of Navnitdas Purshottamdas and from tampering 
with or altering the books of account and also why a receiver should not be appointed. 

It is of course clear that the plaintiff must show a title to tbo property which he claims, 
and that he is bound to the case which he has set forth in his plaint—fis/ienchimaer 

Singh V Shainchurn Bhutto (1). ..at, 

Two main questions have been discussed : first, whether the defendant s removal 

from the gadi was valid, and, secondly, whether that removal by order of the 
authorities of Oodeypore affected the title of the defendant to the property in Bombay, 
of which ho had long been in possession, and operated in any way to transfer the title 
of that property from him to the plaintiff, 

These two questions lead us to consider what was Ihesfnfi^s of the defendant as 
high-priest and what was his relation to the Oodeypore Darbar. fHis Lordship referred 
to the history and character of the shrine as described in Todd s History of Rajputana 
and in the works of Horace Hayman Wilson.and continued: ) The Bombay property was 
attached to the office of high-priest of Shei Natbji, which bad existed long before the 
foundation of the shrine at Natbdwara. Tbo evidence before the Court shows that the 
defendant’s position, his sacerdotal character and the singular reverence which is paid 
to him arise from his descent, and that he is regarded by his followers or at least by 
many of them as an incarnation of tbo Deity. The dofondant states, and the affidavits 
appear to corroborate him, that ho and his ancestors wore originally independent of all 
interference and control by the Darbar of Oodeypore. This appears to have been the 

state of things up to the year 1826. (His Lordship then referred at length to the 

affidavits with reference to the cause of the defendant’s deposition, and continued :—) 
The defendant was not deposed for misconduct, but because ho claimed rights which 
were distasteful to the Darbar and to the Political Agent. He was really deposed because 
be would not acknowledge the jurisdiction of the Darbar. I do not intend to give any 
opinion as to the legality or illegality of his deposition from the gadi, either regarding it 
as an ant of State or [624] looking at it as analogous to a foreign judg¬ 
ment, because I oonsider that in any case the plaintiff is not entitled to have 

this rule made absolute. If it was an act of State, no authority has been 
cited to show that such an act can be the ground of an action in a Court o! 


(1) 11 MH.A, 7, 
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thl CMrt7n"Tn,i!/°f if‘>®®“ before 

the Court m India, it has been the defeadaut who has set it up. The deposition cannot 
m my opinion, be regarded as at all analogous to a foreign judgment.^ No Court has 
given any decision m the matter. We have only the decision of the Darbar and as the 
dispute was one between the Darbar and the defendant, the Darbar assumed to be a 

u&nt ' The caTnf regarded as analogous to a 

an.q PlaintiS having brought his suit in Bombay must take the law as be finds it 
and he must show that by the law as administered in this Court b^has a better 
title to the property which he claims than the defendant who is in possession He has 

* erhibftfrn'^Led from the 

/.an ^ f ^ annped to them that he has any right to the property in Bombay, which he 

can enforce against the defendant. The rule must be discharged with Zts 

Rule discharged, 

plajntiff appealed against the above decision, but on the 2nd August 1879 the 

Attorney for plaintiff Mr. Bhaishanker Banabhai 
Attorneys for defendant :-Me3sr3. Rimington, Bore and Conroy. 


17 B. 624 (F.B.). 

FULL BENCH. 

Before Mr. Justice Bayley, Chief Justice {Acting). 
Mr, Justice Jardine and Mr. Justice Candy. 


Bai Kanku {Petitioner) v. Shiva Tota (Bespondent) * 

[21st July, 1892.] 

ftosed merely on admissions and without recording 
mai e. s ^i^orce Act (IF o' 

wUhturrfct'dS^any “efidlnT™"* 

[P., 2 L.B.r, 67 (70).] 

AhmS A™® . 3 ^ reference made by G. McCorkell, District Judge of 
Ahmedabad, under s, 17 of the Indian Divorce Act (IV of 1869). 

AhmSrh«?l?‘f’ ® resident of Shahvada iu the 

£ree fo?ZTr obtain a 

defendant she was legally married to the 

rusband and wif^ r ‘“gather as 

nusnand and wife for about ten years after the marriage and that 

subsequently m 1886-87 the defendant eloped with a widow, and lived in 

adultery with her in a different village. The suit was filed 

of the and admitted the correctness 

Of the allegations made against him in the plaint. 

behaff!'^ “Ob produce any evidence on her 


Reference. No. 17 of 1891, 
(1) L. R, 6 Q.B. 139. 
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The District Judge pronounced a decree for dissolution of marriage, 
and forwarded it to ihe'High Court for confirmation under 3 . 17 of the 

Indian Divorce Act (IV of 1869). 

016.. ! JUDGMENT. 

Jardine, J.—It is imnossihle to confirm this decree without 
violating the principles applied by the Courts to protect the bond of 
marriage. The decree is based entirely on admissions, no evidence 
having*"been recorded. To give the District Court jurisdiction there 
should have been some proof of the fact of the marriage— Patricksony. 
Patrtcksoiiil) and also that the petitioner is a Christian, and as to the 
residence under s. 3. cl. 3, of Act IV of 1869. The petition alleges 
adultery and desertion ; but there is not even an averment that the 
desertion was an abandonment against the wish of the petitioner Uee 
s. 3, cl. 9;- It was, therefore, wrong of the District Court to decree 

dissolution of the marriage, especially as the essential facts have under 
s. 14 to be shown to the satisfaction of the Court by evidence. To hold 
the adultery of the husband proved on his mere admission would, under 
the circumstances of the case, be imprudent and contrary to practice— 
Williavis v. Williavis and Padfield{2). The danger of collusion between 
the parties must always be borne in mind, and especially when, as in the 
present case, there has been a delay of several years in applying to the 

Court for relief— lK27/in7ns v. WiiliamsiS), ^ , , ,1 

[626] The case must bo sent back to the District Court for further 

inouiry and evidence, as it lies on the petitioner to prove the marriage, 

the residence, and both the adultery and the desertion, and with reference 

to s. 17 to explain the delay in bringing the suit. The result should be 

certified to the High Court within four months. 

Order accordingly^ 


17 B. 626, 

CRIMINAL REFERENCE. 

Before Mr. Justice Jardine and Mr. Justice Telang. 


Queen-Empress v. Bostan valad Euttekhan.* 

[18bh August, 1892.] 

Indian Penal Code {Act XLV ofim) s. Act likely to cause harm do^ie tvithout a 
crminal intent and to 2 )r€veni other hann. 

The accused was a sepoy in a native infantry roRinioiit. On the occasion of a 
fire in the city of Abmednagar, be and the rest cf his company turned out to 
assist in extinguishing it. Ho with other sepoys was atntionod by their offioor with 
orders to keep clear a space in front of the burning house, and not to allow any 
one not in uniform to intrude on that space. The police under the city chief 
constable were also engaged at the fire, and on some of thorn ooming round from 
the rear they were warned off by the s-.’iitries, A fracas between the soldiers and 
the police took place, and the chief constable was kicked by the aooused. For 
this he was charged before the Magistrate, and fined for voluntarily causing hurt 
under s. 323 of the Penal Code. In evidence it appeared that the police attempted to 
force the military guard, which had been posted as above stated’ and it was further 
proved that the chief eonstable was not in uniform, and that the accused did not 
know who he was. It was not alleged that the kick was unnecessarily violent. 

* Criminal Reference, No. 82 of 1692. 

U) L. R. 1 P. 86. (2) L.R 1 P. 20. (3) 3 0. 688. 
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Held, that the conviction was bad. The Magistrate having found that the 

chief constable was not in uniform, and that the accused did not know who he 

was, the kick was justifiable as given in good faith for the purpose of preventing 
much greater harm under s. 81 of the Indian Penal Code, and as a means of 

actiDg up to the military order. 

This was a reference under s. 438 of cbe Code of Criminal Procedure 
(Act X of 1882) by tbe District Magistrate of Ahmednagar. 

Tbe reference was in tbe following terms — 

"Tbe accused are sepoys of tbe 8tb Ecgiment Bombay Infantry. On 
the nigbt of the 1st April 1892, a fire occurred in the city of Ahmednagar, 
and a company of the regiment turned out to assist in extinguishing it. 
ibe accused with other sepoys were [627] stationed by their ofQcer with 

orders to keep clear a space in front of the burning house. The orders re- 

ceived by them through tbe lance naique were not to allow anv one not 

m uniform to intrude on that space. The police under the city chief 

constable were also engaged at the fire, and on some of them coming round 

from the rear to the front of the house they found themselves warned off 

by the sentries. A fracas between the soldiers and the police seems to have 

ensued, during which the chief constable is said to have received a kick 
from the accused Bostan. 

"Eao Bahadur Moro Chintamon Joshi, First Class Magistrate, found 

unde^“ 49^7 "if 7 burt to the chief constable, and 

under s. 323 of the Indian Penal Cone sentenced him to pay a fine of Es. 5. 

‘I think that Bostan committed no offence. The Court wrongly came 
to toe conclusion that a sentry placed in the position in which the 

accused was p aced 13 not justified in kicking any cerson whatever who 

attempts to force his guard. I am not prepared to sav what a 
sentry may do under such circumstances; but I imagine that he 
IS justified in using all reasonable force, and that the use of the foot 
may under certain circumstances not be unreasonable. It is perfectly 
certain that the police did attempt to force the guard which had been set 
under the Adjutant’s directions. It is further in evidence, and it was so 
tound by the Magistrate, that the chief constable was not in uniform, and 

the accused had no knowledge as to who he was. It is not alleged’that 

the kick was unnecessarily violent, or that it caused any damage, and it 
would appear to have amounted to just such a use of the foot as mav 
nave been necessary to repel an invader of the space which the sentries 
were guarding. It appears probable that had the party who met with the 
sentry s foot been a private individual, a prosecution would not have been 
instituted, or would have been unsuccessful it instituted. I am of opinion 
that the sentence should be reversed." 

There was no appearance for the Crown or for the accused. 


OPINION. 

Hio ®°“® discrepancy whether, as one witness says, 

cne order to the goldiers was to prevent any person not in uniform going to 

rntil person going there 

ascertainea that he was really on duty. We have no 

doubt that the order required the men of the military guard to give such 

ooess to persona of civil authority as the law requires, they being under 

cne same obligation to act in subordination to the oivii authorities respon- 

«oie, m time of peace, for the maintenance of the publio order as other 

weji-intentioned oitizeps who exercise their legal right of protecting the 
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1892 persons and property of other people from illegal violence. 

Aug is not one to which cbapter9 of the Code of Criminal Procedure (X of loo^; 
— ' applies for the protection of the soldier, who. in dispersing an unlawful 
Criminal assembly, acts in obedience to an order which under military law he is 
Refer- bound to obey. It is unnecessary to consider the case of a soldier who. 

acting on such an order, obstructs a civil officer, whom he knows to be such 

_' Id the execution of his duty in ordinary times of quiet. ^ In the present 

17 B. 626. case there was no criminal intention, the kick was a mild and bloodless 

means of acting up to the military order, and it is found that the accused 
did nob know who the chief constable was, and it is not found that he 
ought under all the circumstances to have guessed it. I have no doubt' 
that, if the chief constable had not been an official,^ the soldier would, 
under our ordinary law, have committed no offence in obstructing and, if 
necessary, kicking him if he (the soldier) in good faith thought that the 
man forcing his way through the guard was. in so doing, removing the 
protection placed by the presence of the guard on the nroDorty. The 
kick would be justified under s. 81 of the Penal Code (XLV of I860) as 
given in good faith for the purpose of preventing much greater harm, the 
looting of the house or the spread of the fire, on the same principle that 
the man is excused by that section who in a great fire pulls down other 
people’s houses to prevent the conflagration from spreading. As Bosban 
did not know the official character of the chief constable, and this ignor¬ 
ance was a mistake of fact, not of law, he must be dealt with as if the 
chief constable were an ordinary citizen ; and the District Magistrate of 
Ahmednagar is right in his view of the law that the conviction and 
sentence are wrong. We now quash the conviction and sentence. 

Conviction quashed. 


17 B. 629. 

[629] APPELLATE CIVIL. 

Before Mr, Justice Bayley, Chief Justice {Acting), and Mr, Justice Candy, 

Ajiral Narasinha Hegde and another (Onoinal Defendants), 
Appellants u. Shirekoli Timapa Hkode {Original Plaintiff) 
Resimidentr [25th August. 1892.j 

Civil Procedure Code (XIVof 188'2), .9. 282—in attachment proceeding, effect of-- 
Judgment-debtor not necessarily a party to the investigation under cn attachment 
proceeding. 

The plaintiff obtained a decree. The defendants appealed. At the hearing of 
the appeal in the District Court a question was raised as to whether the defend¬ 
ants were not barred by limitation from denying the genuineness and validity 
of the lease and mortgage, they having failed to do so in certain exeoatiou 
proceedings which had taken place in 1890. It appeared that in execution of a 
decree against the father and the uncle of the defendants these lauds had been 
attached. The plaintiff on that occasion had intervened, and set up his mort¬ 
gage and lease which he produced. They wore then held to bo proved, and the 
lands wore ordered to bo sold subjeot to the plaintifl’s mortgage. Upon these 
facts the Distriot Judge held that by the attachment of tboir lauds in these 
execution proceedings the defendants had been subrogated either to the cause of 
the decree-holder or to that of the plaintiS who intervened, and, therefore, they 
wore parties “against whom the order was made ’* That order became eon- 
elusive against them within one year irom its date, as they did not bring a suit 


* Second Appeal, No. 461 of 1891. 
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to establish their right (art. II, soh. II. Limitation Act, 1877). He, therefore, 
oonfirmed the decree of the Court of first instance. 

Od second appeal to the High Court, 

S&ld, reversing the lower Court's decree, that the defendants were not neces¬ 
sarily to be regarded as parties against whom the order in the execution proceed¬ 
ings was made. Whether they were or not, depended on the facts of the case 
The Court accordingly remanded the case that the District Judge might inves- 
tigate the facts and pass a decree accordingly. 

[Diss., 15 M.C.O.E. 89 (91).] 


1892 

AUG. 25, 
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late 

Civil. 
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Second Appeal from the decision of A. H. Unwin, District Judge 
of Kanara.* 

This suit was instituted by the plaintiff to recover arrears of rent and 

interest thereon. He produced the counterpart of a lease upon which he 
based his claim. 

The defendants pleaded [inter alia) that the counterpart of the lease 
sued upon was not genuine, and that it was given in connexion with a 
fraudulent mortgage transaction effected by the plaintiff. 

[630] The Subordinate Judge held that the counterpart was proved 
and gave the plaintiff a decree. 

On appeal by the defendants, the District Judge raised a question 
as to whether the defendants were barred from denying the genuineness 
and validity of the mortgage (Ex. 49) and the counterpart of lease (Ex. 68) 
relied on by the plaintiff. It appeared that the land in question had 
been attached in execution of a decree obtained against the father and 
uncle of the defendants in a suit in the Sirsi Court (No. 509 of 1878). The 
plaintiff had then intervened, alleging his mortgage and lease and pro¬ 
ducing the Exs, 49 and 68. In the investigation then held, the 
Subordinate Judge found that the mortgage (Ex. No. 49) was proved, and 
ordered that the attached lands should be sold subject to the plaintiff’s 
mortgage. Upon these facts the District Judge observed, in giving 
his judgment in the present case: “It seems now to be urged, that 
the judgment-debtor defendants got no notice of, and were no parties 
to, this proceeding, and that the decision does not, therefore, bind 
them. This contention I believe to be utterly untenable. By the attach¬ 
ment of their lands, they must have had sufiScient notice, and have been 
subrogated either to the cause of the decree-holder or to that of the inter¬ 
vening mortgagee in the subsequent proceeding ‘as a party to the 
investigation of the claim’: see Netietom v. Tayanharry, (l) and therefore, 
defendants were ‘ as much a party against whom the order was made under 
the s (246_ of Act VIII of 1859 = 283 of Act X of 1877. under which the 
birsi bourb s order was passed) as their judgment-creditor.” Thafe order 
became consequently conclusive against defendants after the lapse of one 

year from Its date, 5th February. 1890, without suit brought by them bo 

establish their right clear of the intervenor’s alleged mortgage and lease— 
art. 11, sch. II of the Limitation Act, XV of 1877. They aooear to have 

Sandsphysical possession of 

The defendants preferred a second appeal. 

Shamrav Vithal, for the appellantsThe order in the execution 
proceeding cannot be held to be binding upon us, because we [631] were 

This case was once before the High Court on a different point: see 16 B. 297. 

(1) 4 M. H. 0. R. 472, 
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Dofe parties to it— Shivapa v. Dod Nagaya (1): Kedar No,th Chatterji v. 
Bakhal Das Chatterji (2). The order then made cannot be held to have 

the effect of resjudicata. 

Narayan Ganeah Chandavarkar, for the respondent. 

JUDGMENT. 

Per Curiam: —The District Judge, on the authority of Netietom 
Perengaryprom v. Tayanbarry Paramcshwaren (3), has held that the order 
of the Court in the attachment proceedings is conclusive. But the authority 
of that case has been doubted ; see Shivapa v, Dod Nagaya (1); Kedar 
Nath Chatterji v. Bakhal Das Chatterji (2). As was pointed out in the 
former of these two cases, a judgment-debtor cannot necessarily be regarded 
as having been a party to the investigation against whom the order was 
made, but it must depend upon the facts of each case. 

We must, therefore, reverse the decree of the District Judge aud 
remand the case, that he may investigate the facts and pass a decree 
accordingly. Costs to abide the result. 

Decree reversed and case remanded. 


17 B. 631. 

APPELLATE CIVIL. 

Before Mr. Justice Bayley, Chief Justice [Acting), and Mr. Justice Gandy. 

LalU GagAL [OrigviaL Plaintiff), Appellayit o. BaIMOTAN Bibi 
(Origmal Defendant), Bespondent [6th September, 1892.] 

Landlord and tenant—Suit by tenant to recover possession claiming as full owner— 
Subseguent claim as yearly tenant unjustly dispossessed—Notice to —Denial of 

landlord's tiile» 

A plaiotifi suod to recover possession of certain fields, ifcc., alleging that he was 
a permanent tonaot of the defendant, having purchased the right of occupancy 
from previous occupants of the land. The lower Court held that the plaintiff s 
vendors were moro yearly tenants and not permanent tenants, but that the sale 
of their right to the plaintiff was valid, and that the plaintiff had been wrongfully 
dispossessed by the dofendaot, no notice to quit having been given. But. 

that the plaintiff could not recover, inasmuch as his plaint and the 
conduct of bis case amounted to a denial of his landlord’s (dofoiidaut’s) title. lu 
his suit the plaintiff claimed to be lull owner, and he could not afterwards claim 
[632] to be restored to possession on the ground that ho was a yearly tenant 
entitled to notice to quit, which was not given. 

Vithu v. Dhondi (4) distinguished. 

[R., 20 B. 759 (763).] 

Second Appeal from the decision of B. M. H. Fulton, District Judge 
of Ahmedabad, in appeal No. 333 of ISR9. 

The plaintiff sued to recover possession of certain fields and houses, 
alleging as follows :— 

“ In Thori Mubarak there is a field of 12 bighas which belonged to 
Bhala Rupa’s occupancy, and was in his possession and enjoyment. He 
sold it to me for Rs. 50 by a registered deed dated llth May, 18SG. The 
said field was made over to my possession. Since then I have been 


• Spebial Appeal, No. 532 of 1891. 

(U 11 B. 114, (2) 15 0. 674. (3) 4 M.H.O. R. 472. (4) 15 B. 407. 
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full owner. Besides, there are two houses near the chowra and four fields 
measuring about 64 bighas belonging by proprietary title to Ladha Mona. 
These he sold to me for Rs. 351 by a registered deed dated 19bh May, 1886, 
and pub them into my possession. 

Since then I have been full oioner of altogether five fields and two 
houses. I began to cultivate the five fields through my servants, but the 
defendants obstructed me in July, 1886, and neither allowed me to cultivate 
the fields or to occupy the houses. In July, 1888. the defendants took 
possession of the property in dispute.” 

The defendant denied the plaintiff’s right to recover, alleging that his 
(the plaintiff's) vendors were nob owners of che property in suit, bub were 
mere tenants holding under the defandanb ; that the sale was collusive and 
illegal, and that the plaintiff had no title bo the property in dispute. 

The Subordinate Judge held that the plaintiff’s vendors were perma¬ 
nent tenants ; that they had a right to transfer their occupancy rights by 

sale or mortgage, and that the sale to the plaintiff was valid. He there¬ 
fore, awarded the plaintiff’s claim. 

On appeal the District Judge found that the plaintiff's vendors were 
not permanent bub yearly tenants ; that the sale to the plaintiff was valid 
and that he had been wrongfully dispossessed by the defendant. He held* 

however, that the plaintiff being a yearly tenant could only claim to be 

restored to possession by [633] alleging that he was a yearlv tenant who 
had been dispossessed without notice from the defendant. The plaintiff 
however, had nob done this, bub by his plaint and the conduct of his case 
wholly denied the defendant’s (his landlord’s) title. The District Judge 

S3p1C1 


His plaint and the way in which his case has been conducted 
amouncs to a denial of the lessor’s title. He could only claim to be res¬ 
tored to possession by alleging that he was a yearly tenant who had been 
dispossessed without notice. Ho cannot come into Court, claiming a 
permanent tenancy, and on failure to establish that position be awarded 
possession and damages as a yearly tenant illegally dispossessed. The 
principles laid down in Baba, v. Vishvanath (1) appear to govern this case, 
i have considered the case of Purshotam Bapu v.Dattatraya{9,) and the deci- 
sions in printed judgments for 1880, p. 10 and p. 25 (Bamchandm Appaji v. 
Uowlatji ; and Hari Yamaji v.Bamabai), but in all those cases the tenants 
wore defendants who were held entitled to set up alternative defences. Here 
the facts are different. The plaintiff comes into Court alleging himself to bo 
owner which the subsequent conduct of the case shows was intended to 

mean permanent tenant; and the allegation on which his suit is based 
not being proved, his claim fails.” 


On these grounds the District Judge reversed the decree of the Sub- 
ordinate Judge, and rejected the plaintiff’s claim. 

Against this decision the plaintiff preferred a second appeal to the 
■tiigh Court. 


{Branson, with him Ganpat Sadashiv Bao), for appellant (plaintiff);— 
ne plaintiff is entitled to recover possession. He was dispossessed by 
the defendant without notice to quit. It is true he claimed as permanent 
tenant, but the setting up of a permanent tenancy by the plaintiff does 
not amount to such a disclaimer of the landlord’s title as to dispense 

rQi .® ^ tenant—ZaZ, Kishen v. Golam 

f ), Bah Krishna y. Golam Ally ( 4). In the present case, no notice 

(1) SB. 228. (2) 10 B. 669. (3) 13 0.3. (4) 13 0.248. 
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JUDGMENT. 

Candy, J. —The District Judge held that the plaintiff cannot come 
into Court claiming a permanent tenancy, and on failure to establish that 
position be awarded possession and damages as a yearly tenant illegally 
dispossessed. The principles laid down in i?aia v. Vishvanath Joshi (1) 

appear to govern this case.The allegation on which his suit is based 

not being proved, his claim fails.” 

It is contended that as Baba v. Vishvanath (1) has been dissented 
from in Vithu v. Dhondi, (2) it follows that the plaintiff is entitled to 
recover possession as claimed. We are unable to accept that contention. 

In Baba v. Vishvanath{l) the landlord sued in ejectment, asserting 
that he had given the defendant tenant a valid notice to quit. The 
defendant among other things contended that he was a permanent tenant 
not liable to ejectment as long as he paid a fixed rent, and that the plaint¬ 
iff had no right to give him any notice to quit. The Court held, quoting 
ShahaUi Khan v. Balya, (3) that “ when the defendant did not admit a 
yearly tenancy, he could not claim the notice due only to a yearly tenant ; 
and, quoting Vivian v. Moat (4) and other English cases. ** that setting up 
a right to hold at a customary rent in answer to a claim for increased 
rent is a repudiation of the landlord's title, which dispenses him from 
giving notice to quit.” 

In Vithn V. Dhondi (2) the plaintiff landlord sued in ejectment, 
asserting that he had given a valid notice to quit. Defendants 
[63S] set up a plea of permanent tenancy, which the lower appellate 
Court hold not proved. It was hehl by this Court that the notice alleged 
by the plaintiff was not in accordance with law, and that, therefore, there 
was no legal determination of the tenancy, and without such legal deter¬ 
mination the plaintiff was not entitled to recover possession of the property 
from the tenant. Further, with reference to the two cases quoted above, 
it was pointed out that “in none of the oases relied upon in the judgment 
of the Court in Baba v. Vishvanath with the oxcootiou of the ease of 
Shahaba Khan v. Balya had the disclaimer occurred subsequently to the 
tiling of the plaintiff’s suit. And as those oases were all decided iu the 
English Courts, it may be desirable to point out that by English law (5), 
where a disclaimer is relied on, it must appear to have been made before 
or on the day mentioned in the writ of ejootmont as the time when the 
claimant was entitled to possession,’ and generally, ‘ in ejectment the 
plaintiff’s title to actual possession must be shown to have accrued on or 
before the day on which possession is claimed in the writ (6).’ And if the 

(1) 8 B. 228. (2) 16 B. 407. 

(3) P.J. for 1873. p. 66. (4) L.R. 16 Ch, 730. 

(5) Woodfftll's Landlord and Tenant, p. 78 (14th Ed.), 

(6) Colo on Ejectment, p. 288. 


to quit was given to the plaintiff, and he is, therefore, f634] entitled to be 
restored to possession. The ruling in Baba v. Vishvanath (1) is dissented 
from in Vithu v, DhondiV^f), 

Jardine (with him Bhaishankar^ Dinsha and Kanga), for respond- 

—The plaintiff has sued as owner, and not as a yearly tenant, to 
recover possession of the lands in suit. In the plaint ha does not even 
say that he is a permanent tenant entitled to hold as long as he pays the 
rent. That case he put forward at a very late stage of the suit. His 
whole conduct amounts to a denial of the landlord’s title. He is, there¬ 
fore, not entitled to any notice bo quit. 
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legal effect of a disclaimer is a forfeiture’ of the tenancy or *a determination 1892 
of the tenancy at the election of the landlord’ (as to which the observations Sep. 6, 

in Purshotam v. Dattatraya (1) and Woodfall’s Landlord and Tenant,- 

p. 376, are material) it would seem that such *forfeiture ’ or 'determination ’ AppEIj- 
ought not, on general principles, to assist a plaintiff whose suit had been LATE 
filed before it took place. It does not appear from the report of Baba v. Oivil 

Vishyanatht or from the judgment in Shahaha Khan v. Balya^ that this _' 

distinction was mentioned in argument or was otherwise present to the ^7 B. 631. 
mind of the Court.’ Further, with reference especially to Baba v. Vi^hva- 
nathf it was pointed out that it may well be doubted whether a man’s 
claiming to be a mirasi tenant ought of itself to be held to be a disclaimer 
of the landlord s title, and it was shown that the considerations urged by 
the Calcutta High Court in Kali Kisken v. Golayn AH (2) and Kali Krishna 
v. Golam Ally (S) and the remarks of this Court in Haji Sayyad v. 

[636] VeJikta (4) did not appear to have been brought to the notice of the 
Judges who decided Baba v. Vishvanath. It was, therefore, decided in 
Vithu V. Bhondi that that suit in ejectment could not be maintained. 

Now in the present case the plaintiff is the purchaser from the 
tenants, and he brought his suit claiming to be " full owner, and complain¬ 
ing that the defendant landlord interfered with his possession. Defendant, 
among other things, pleaded that the plaintiff’s vendors had no rights of 
ownership. The District Judge held that the plaintiff came into Court, 
alleging himself to be ' owner,” which the subsequent conduct of the case 
shows was intended to mean permanent tenant. No doubt, as the 
District Judge remarked, the plaint, and the way in which the plaintiff’s 
case was conducted, amounted to a denial of the lessor’s title. 

Can the plaintiff then, according to the principles laid down in Vithu 

v.Dhondi, claim to bo restored to possession, and to be given damages, on 

the ground that as a yearly tenant ho was entitled to a notice which was 

not given ? We think not. In the cases quoted above the claims brought 

by the landlord plaintiff were founded on the alleged notices to quit, which 

were held to be invalid, and thus there had been no legal determination of 

the tenancies. The foundation of the claims failed. Here there could bo 

no plea with regard to notice, for the form of the tenant’s suit rendered 

such a plea wholly irrelevant. Accordingly no such plea was in fact put 

forward, and the question of the rights of the parties on the footing of the 

tenancy having been one from year to year was not raised or tried. Under 

these circumstances we hold that the ruling in Viihu v. Bhondi does not 

apply to the present case ; and we confirm the decree of the District Judge 
with costs. 

Becree confirmed. 


• ‘ * 



/II " (2) 13 C.‘3. ‘ ' ■ (3) 13 CV 248, 

14) P.J. for 1880, p. 122-; see also 15 B. 514. foot-nofee (a). 
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[637] APPELLATE CIVIL. 

Before Mr. Justice Bayley, Chief Justice {Actmgjt and Mr. Justice Candy. 


Khusrubhai NasarvanJI {Original Plaintiff), Appellant^ 

V. HoRMAJSHA Phirozsha {Original Defendant), Eespondent. 

[6t.h September, 1892.] 

Adminisfrator—Liability of, for lossto estate—Compromise of claim by admmistralor 
— Siibse(iuent suit by a creditor of estfili to set aside the comoronise and for doviages 
ior negligence of administrator—Indian Succession Act iX of 1865), ss. 280 and 
3 - 28 —Aaminiaimior’s liabihty for neglect to get in any part of the deceased s 

property. 

One Phirozsha Shapurji mortgaged certain property toHomjibhai Jamtsji tor 
Rg. 2,667. Homjibhai sued Phirozsha to recover the mortgage-debt. Pending 
the suit Phirozsha died in 1873. Thereupon Hormajsha» the son ot Phirozaha, 
took out letters o£ administration to the deceased’s estate and contested Homji- 
bhai’s claim. Homjibhai obtained a decree in the Court of first instance for the 
sale of the mortgaged property, and in eieoution of this decree the property was 
sold for Rs. 810 and purchased by Homjibhai. The decree was afterwards— 
viz. on 2nd August, 1883—reversed, on appeal, by the Assistant Judge. There¬ 
upon Homjibhai entered into a compromise with Hormij^ha by which it was 
arranged that Hormajsba should give up his olaim under the appellate Uooree of 
the Assistant Judge, to be repaid by Homjibhai the sum of Rs. 810 which he had 
realized by sale of the mortgaged property, and that Homjibhai should pay to 
Hormajsba Rs. 210 on account of his costs incurred in the suit and in taking 
out letters ot administration. This compromise was efleotod on 16th 
November, 1883. 

In the meantime on 4th Beptember. 1883, the plaintiff had purchased from one 
Bai Bhikaiji an old decree which was outstanding against the estate of the 
deceased Phirozsha. On lOth September. 188^. the plaintiff sought to execute 
this decree against the mortgaged property. Having failed in this attempt, the 
plaintiff filed a suit against Hormajsba fora declaratiou that the compromise 
of the 16th November, 1883, had been fraudulently effected with the object of 
defeating his (the plaintiff’s) olaim. and to recover Rs. 1,000 as damages from the 
defendant on account of his fraudulent and negligent obnduot as administrator 
of his deceased father’s estate. This suit was dismissed by both the lower 
Courts, on the ground that as there were other creditors who had claims against 
the estate, the plaintiff’s proper remedy was an administration suit, which 
would enable the Court to assess the claims of all the oredib^rs. 

Hefd, reversing the lower Court’s dooreo, that the plaintiff was entitled to 
recover. By the compromise of the 16th November, 1853, the defendant had 
given up his right u/)der the appellate Court’s decree of the ‘ind August, 1893, 
to be repaid by Homjibhai the sum of Rs. 810 and had thereby occasioned a loss 
to the estate of that amount. He was, therefore, liable to the plaintiff to make 
good the amount under s. 328 of the Indian Succession Act (X of 1865), subject, 
however, to a doduotion, under s. 280 of that Act, of the expenses incurred by 
him in obtaining lottors of administration, and the costs of any judicial pro¬ 
ceeding that might be necessary for administering the estate. 

[R., 29 B. 96 = 6 Bom. L.R. 853 (854).] 

[638] This was a second appeal from the deoisiou of G. G. \V. 
Maopberson, District Judge of Surat, in appeal No. 54 of 1888. 

The facts of this case are fully stated in the h 0 ad-n'>ta and in the 
judgment. 

Lan(f (with him Jahangirshah), for appellant.—The 

defendant was administrator of the estate of his deceased father. As 
such he obtained a decree against one Homjibhai, bub failed to execute it. 


* Beooud Appeal No, 876 of 1890. 

m 
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Ha abandoned a,ll his rights under the decree by entering into a compro¬ 
mise with Homjibbai. By so doing ho occasioned a loss to tbe deceased’s 
estate. He is, therefore, bound to make good the loss. See Williams ou 
Executors, ss. 1806—11. See also s. 328 of Act X of 1865. An 
executor or administrator has no authority to compromise or release a 
debt due to the estate. The compromise in the present case was in the 
nature of a release. It is, therefore, invalid and ultra vires. It is 
moreover, fraudulent and collusive, made with the express object of 
defeating the plaintiff’s claim. The suit in its present form will lie. 

Ibere IS no necessity of filing an administration suit. It is not shown 

that there are any other creditors of the estate whose claims are 
recoverable at law. 

Kalabhai Lalubhai (with him Ganpat Sadashiv Eao), for respond¬ 
ent.—The plaintiff’s suit is one to recover damages from the defendant 
personally on tbe ground of fraud and negligence. Both the lower Courts 
have found that there was no fraud or negligence committed by the 
defendant. As regards any damage alleged to have been caused to the 
estate, the plaintiff has no locus standi, as he does not represent tbe estate, 
ft IS found that there are other creditors of the estate, and unless they all 
join in an administration suit, the claims of one creditor alone cannot 
be considered. The suit in its present form will not lie Besides it 

the defendant any negligence in recovering 
anything from Homjibhai. There was nothing to recover from Hom- 
3 ibhai. Homjibhai was already in possession as a mortgagee before he 
purohasea the equity of redemption. This mortgage-debt was considerably 
more than the price at which he purchased the equity of redemption, 
ihe estate, therefore, suffered no loss by reason of the compromise 


JUDGMENT. 


(Acting).—On the 15th November, 1886, tbe 
mamtitt filed his plaint in this suit against Hormajsha Phirozsha and 
Eomjibhai Phirozsha to recover Es. 1,000 as damages, which the nlaintitf 
Claimed in consequence of a certain settlement come to by the defendants 

respect of a decree in appeal No. 40 
Of laad which settlement, the plaintiff alleged, was fraudulently come to 
py the defendants in collusion with each other, with the object of defeat- 
mg a claim which the plaintiff then had against the property of one 

Phirozsha Shapurji, tbe deceased father of the first defendant, to whose 
Mtate the first defendant had obtained letters of administration from the 
Gourfc of Surafc. 


After the filing of the suit the second defendant Homjibhai died, and 

the suit as against him being withdrawn proceeded against Hormajsha. 

On the 13th September, 1888, the Subordinate Judge at Surat refected 

the claim and ordered the parties to bear their own costs. The plaintiff 

appealed, and on the 30th June, 1890, the District Judge of Surat con- 

hrmed the decree of the lower Court, ordering each party to bear his own 
costs m appeal. 


follows^^—Judge in his judgment stated the facts of the case as 

t Phirozsha Shapurji died in 1878 indebted, it was said, to the 

extent of Es. 50.000, and Homjibbai (original second defendant), who bad 
niea a suit for the recovery of a mortgage-debt prior to Pbirozsha’s death, 
applied to the District Court to issue letters of administration. The 
defendant Hormajsha, son of Phirozsha, at first refused to take out letters 
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of administration, but finally did so, and contested Homjibhai s olaim; 
Homjibhai was successful in the Court of the Subordinate Judge, but in 
appeal the decree was reversed on the 2nd August, 1883, by the Assistant 
Judge at Surat. Meanwhile, and before the decree was reversed by the 
Assistant Judge, the mortgaged property, which seemed to have been 
Phirozsha’s only assets, had been sold for Rs. 810 under the decree 
of the Subordinate Judge and purchased by the decree-holder Homjibhai, 
and the sale had bean confirmed. After the decision of the appeal 
by the Assistant Judge, and before Homjibhai’s time for appealing 
[640] to the High Court had expired, Homjibhai seems to have opened 
negotiations through Dr. Dosabhai. a mutual friend, with Hormajsha, 
with whom he was on bad terms, for the compromise of the matter, and 
after consultation with Mr. Ladkoba, a pleader, an agreement was arrived 
at, the terms of which were that Homjibhai should refrain from appealing 
to the High Court and should retain the mortgaged property, but should 
pay Hormajsha Rs. 240, the amount of his costs in the suit and in taking 
out letters of administration, as assessed by Mr. Ladkoba. This compro¬ 
mise, which was effected before the expiration of the time for appealing 
to the High Court, was duly certified. 

The present plaintiff, however, had, after the Assistant Judge had 
reversed the Subordinate Judge’s decree, purchased (on 4th September, 
1883), for Rs. 499 from one Bai Bhikaiji an old decree of 1878 for Rs. 2,171 
and costs, obtained on the 27th March, 1878, by her in suit No. 43 of 1878 
against Phirozsha Shapurji, the first defendant’s father, which was still in 
force, and he endeavoured to execute this decree against the mortgaged pro¬ 
perty, i.e., the mortgaged property which Homjibhai had bought for Rs. 810 
under the decree subsequently reversed by the Assistant Judge. At first 
the plaintiff applied, under s. 234 of the Civil Procedure Code, for execution 
of the decree against the defendant Hormajsha as the legal representative 
of Phirozsha. The Subordinate Judge passed an order directing execution 
to issue against Hormajsha personally to the extent of Rs. 810. The 
District Judge reversed that order in appeal, and on second appeal to the 
High Court the decree of the District Court was confirmed with costs. 
The case in the High Court is reported in I.L.R., 11 Bom., 727. The 
High Court held that in s. 234 of the Civil Procedure Code it is not 
provided that in an execution proceeding the representative shall be made 
answerable as well for what with diligence on bis part would have come 
to his bands as what actually has come to his hands, and that the Legis¬ 
lature did not intend to make him answerable in other oases except 
through the medium of a regular suit. 

The plaintiff then brought the present suit, contending that the 
compromise was come to in order to defeat his claim, he and defendant 
being bitter enemies, and that he was thus deprived of [641] Rs. 810, 
which with interest would be fully Rs. 1,000, for which he contends the 
defendant Hormajsha is personally liable to him. 

The District Judge sfiates that the record shows that Phirozsba*3 
estate had many other creditors. The Subordinate Judge at the close of 
his judgment says that the defendant had produced Ex. No. 35 to show 
that the plaintiff is not the only decree-holder who has tried to execute 
his decree against the sum of Rs. 810 recovered by Homjibhai, but that 
he did not think it necessary to consider how far it assists the case of the 
defendant. We do not see that the District Judge has found or stated 
that there were any other decree-holders against the deceased Phirozsha 
or bis estate. 
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Among the plaintiff’s grounds of appeal to the District Court against 
the decision of the Subordinate Judge were the following :—That the lower 
Court erred in holding that the defendant was not bound to collect the 
debt of Rs. 810 due from Homjibhai; that the lower Court ought to have 
held that the compromise with Homjibhai was illegal and fraudulent, and 
made with a view to cause loss to plaintiff, and that it was not made in the 
interests of the estate of the deceased Phirozsha ; and that the lower 
Court ought to have held that defendant intentionally failed to collect 
Es._ 810 due from Homjibhai and thereby prevented the execution of 
plaintiff’s decree, thus rendering himself personally liable, and the lower 
Couru ought, thoreforo, to hsiVd p3.ss6d Bi docroo as prayod for by plaioti£f« 

The District Judge ruled that the point for determination appeared 
to be, has plaintiff established his claim to the damages he asks for or 
to any portion of them ? And be found such issue in the negative. 

He^ says that the appellant asked that the issues annexed to the 
proceedings should be raised, the fourth of which was as follows“ Did 
Hormajsha as administrator neglect to get in any part of the property of 
the deceased and release a debt of Rs. 810 due to it by one Homjibhai ? 
Did he unjustly and fraudulently release it? Is he personally liable for 
that debt to the plaintiff?” But the District Judge states that such issues 
did not appear to him to be necessary to the disposal of the appeal. 

[612] We are unable to concur with the views entertained by the 
Subordinate Judge and the District Judge. 

At the conclusion of the operative part of the agreement of com¬ 
promise dated the 16th November 1883 (Ex. No. 22), the defendant says : 

I have given up my claim to the right which has accrued due to me under 
the decree of the Assistant Judge, in my favour, of taking back from Homji- 
bbai the amount recovered by him (under the Subordinate Judge’s decree). ” 

Section 278 of the Indian Succession Act (X of 1865), an Act binding 
on the defendant, who is a Parsi, and described in the plaint as residing in 
the Surat District, enacts that an administrator shall collect with reasonable 
diligence the property of the deceased and the debts which were due to him 
at the time of his death. By s. 280 the expenses of obtaining letters of 
administration, including the costs incurred in respect of any judicial 
proceedings that may be necessary for administering the estate, are to ha 
paid next after the funeral expenses and death-bed charges. And by s. 282 
it is enacted that save as aforesaid no creditor is to have a right of priority 
over another by reason that his debt is secured by an instrument under 
seal or on any other account, but the administrator shall pay all such 
debts as he knows of, including his own. equally and rateably, as far as 
the assets of the deeased will extend. 

^ an executor or administrator misapplies the estate 

of the deceased, or subjects it to loss or damage, he is liable to make good 

the loss or damage so occasioned. By section 328 when an executor or 

administrator occasions a loss to the estate by neglecting to get in any 

part of the property of the deceased, he is liable to make good the amount. 

Illustration (a) to s. 328 says ; " The executor absolutely releases a 

debt due to the deceased from a solvent person, or compounds with a 

debtor who is able to pay in full. The executor is liable to make’good the 
amount.’* 

In Nilkomul Shaw v. Reed (1) it was decided by Sir R. Couch, G. J., 
and Ainslie, J., that where a person obtains a decree against an executor 
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(1) 12 B. L. R, 287. 
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1892 or administrator he is entitled to have his decree [643] satisfied out of 

Sep, 6 , the assets of the deceased, and that s. 282 of the Indian Succession 

- Act does not interfere with that right. 

Appel- Rcmfry v. De Penning (1), a decree for money had been obtained 

LATE against a person who afterwards died intestate. Letters of administra- 

Civil, tion to his estate were granted to the Administrator-General of Bengal. 

- The decree holder applied for execution of his decree against the assets in 

17 B. 637. hands of the Administrator-General. Pigot, J., held that he was 

entitled to have his decree satisfied out of the assets of the deceased, 
although those assets were not sufficient top^i-y f^H I'b® claims made 
against the estate. Mr. Justice Pigot said that he must follow the course 
pursued in a case (unreported) cited in argument of The Alliance Bayik of 
Simla V. Hoff, decided by Mr. Justice Cunningham in 1884, where execu¬ 
tion was ordered to issue against the executor of a judgment-debtor for the 
full amount of the decree, though the testator’s estate was not sufficient to 

pay all his debts. ,, 

In the first of the above cited cases Sir R. Couch, 0. J., said: The 

provision in s. 203, Act VIII of 1859, entitled the decree-holder to have 
his decree satisfied out of the property of the deceased or out of the 
property of the defendant, the executor, if it should appear that he had 
not duly applied the property of the deceased ; and s. 282 of the Indian 
Succession Act does not interfere with that right." 

The two subsequent cases just cited appear to have been decided 
under or by analogy bo the corresponding s. 252 in the Civil Procedure 
Code. Act XIV of 1882, relating to a decree against the representative of 
a deceased person for money to be paid out of the deceased’s property, 
which enacts that if no property of the deceased remains in the possession 
of the judgment-debtor, and he fails to satisfy the Court that he has duly 
applied such property of the deceased as is proved to have come into hia 
possession, the decree may be executed ngainst the judgment-debtor to the 
extent of the property not duly applied by him, in the same manner as if 
the decree had been against him personally. 

[644] In each of those two cases the decrees had been obtained 
against the deceased debtor. Such was the procedure hero, the decree in 
the suit No. 43 of 1878, brought by Bai Bhikaiji against Phirozsha Sha- 
purji, having been passed on the 27fch March, 1878, after the passing of 
which decree Phirozsha died, and his son, the defendant, then obtained 
letters of administration to his estate. 

Now the defendant by compromising Homjibhai’s claim on his 
mcrtgage (which at the time of such compromise bad been held to be 
an unfounded one, the Assistant Judge having decided that it had been 
paid), and by giving up (as stated in the agreement of compromise (Ex. 22) 
dated the 16bh November, 1883), his claim to the right which had 
accrued due to him under the decree of the Assistant Judge in hia favour 
of taking back from Homjibhai the amount recovered by him under the 
Subordinate Judge’s decree, undoubtedly occasioned a loss bo the estate 
by neglecting to got in that part of the property of the deceased and by 
3 . 328 of the Succession Act he is liable bo make good the amount." 

Had the pi operty worth Rs. 810 been recovered by the defendant, as 
it ought to have been, it would have been available, wholly or in part, to 
be applied towards satisfaction of the plaintiff’s decree. But having 


(1) 10 C. 929. 
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neglected to get in that cortion of the estate of Phirozsha he is liable to 
the plaintiff to make good the amount. 

The defendant is entitled under s. 280 of the Succession Af't (X of 
1865) to first deduct the expenses of obtaining letters of administration, 
which we think, were stated in the argument before us to have amounted 
to Rs. 100, and also the costs incurred by him in respect of any judicial 
proceedings that may be necessary for administering the estate, such costs 
being directed to be paid next after the funeral and death-bed charges. 
These costs can be ascertained in execution of the present decree. Taking 
the value of Phirozsha s property, which the defendant ought to have 

1 balance, with six per cent, interest from the 

16th November, 1883, must be paid by defendant to plaintiff. 

. [6^3] The decree of the District Judge is reversed and a decree passed 

m favour of the plaintiff in accordance with the above remarks. All costs 
on defendant. 

Decree reversed. 


« 17 B. m, 

APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Telang. 


Ganpatram Jebhai (Original Plaintiff), Applicant v. Ranchhod 
UAEIBHAI (Original Defendant), Opponent. [23rd November. 1892.] 

Mamlatdar^s Act {Bombay Act III of 1876)Suit in a Mamlatdar^s Court^Procedure 

wfiere one of several plaintiffs in such a suit dies and the right to sue does not 

suivwe to the surviving plaintiffs—Code of Civil Procedure (Act XIV of 1882), 

cnap. XXI—Its applicability to a suit in a Mamlatdar^s Court— Practice- 
Procedure, 


The Bombay Mamlatdar’s Act (III of 1876) makes no provision for the substi- 

tution^tho names of heirs in the case of the death of one of the parties, and 

Chap. XXI of the Code of Civil Procedure (Act XIV of 1882) cannot be held to 

apply to proceedings in a Mamlatdar^s Court. Accordingly where a possessory 

suit was filed by two persons in a Mamlatdac’s Court, and one of them died pending 

the suit, and it appeared that the right to sue did not survive to the survivine 
plaintiff alone, ® 

Beld that the Mamlatdar bad no alternative but to dismiss the suit. 

, A application under 3 . 622 of the Code of Civil Procedure 

lAet XIV of 1832). 

One Ganpatram Jebhai and Adesang Himdas filed a suit in the 
Mamlatdar s Court to recover possession of certain property, and while 
cue suit was pending Adesang died, 

f ^^^^pafcram’s application the case was adjourned for a fortnight 

CO enable the heirs and legal representatives of the deceased plaintiff to 
be made parties to the suit. 

As the deceased’s heirs did not express their willingness to join as 
1 ^^amlafcdar rejected the plaint under s. 13 of Act III of 

, olding that in the absence of one of the plaintiffs the suit could 
not be proceeded with. 

Thereupon the widow of the deceased Adesang apnlied to the Court, 
apparently under s. 108 of the Code of Civil Procedure [646] (XIV of 1882) 


Application under Extraordinary Jurisdiotion No. 136 of 1892, 
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to have the suit restored to the file. The Mamlatdar rejected this 
application, holding that he could not entertain it. 

Against this order the present application was made to the High 
Court under its revisional jurisdiction. 

A rule nisi was issued, calling upon the opponent to show cause why 
the Mamlatdar’s order should not be set aside. 

Goverdhan Madhavram Tripati, for the opponent, showed cause.— 
The Mamlatdar’s order is right. The Mamlatdar’s Act (III of 1876) 

contains no provision for making the legal representatives of a deceased 

plaintiff a party to a suit. Nor is there any provision in that Act for 
restoring a suit to the file after it was dismissed for default. The provisions 
of the Civil Procedure Code relating to both these points do not apply. 
Bombay Act III of 1876 lays down a special procedure. And there is 
nothing in the Act to show that the Code of Civil Procedure is intended 
to govern cases for which the special procedure makes no provision— 
Kasam Saheh v. Maruti (1). 

Gokuldas Kahandas Parikh, for the applicant, in support of the rule.— 

It would be hard on a suitor in a Mamlatdar’s Court if it were held that, 
on the death of a sole plaintiff or of one of several plaintiffs, the suit can¬ 
not be continued by the heirs of the deceased, merely because there is no 
specific provision in the Mamlatdar’s Act for entering the names of the 
deceased’s heirs on the record. In such a case the ordinary procedure 
laid down in Act XIV of 1882 ought to apply. Section 647 of the Code of 
Civil Procedure makes the provisions of the Code applicable to all judicial 
proceedings in any Civil Court. And as the Mamlatdar's Court is a Civil 
Court, chap. XXI of the Code is applicable to suits in the Mamlatdar'a 
Court. The Mamlatdar was, therefore, wrong in dismissing the suit on the 
death of one of the plaintiffs in this case 

JUDGMENT. 

Telang, J. —The purpose of the Mamlatdar’s Act, as pointed out in 
the case of Basnpa v. Lakshmapa (2) being “ temporary only and chiefly to 
provide for the cultivation of the land and to [647] prevent breaches of 
the peace until the Civil Court should determine the rights [of the disput¬ 
ants,” the procedure provided was of a very summary character. The Act 
makes no provision for the substitution of the names of heirs in the case 
of the death of one of the parties, and we are not prepared to say that chap, 
XXI of the Civil Procedure Code is applicable. To bold that this chapter 
is applicable, and that the heir to a deceased party has a right to intervene 
at any time within six months from the date of such party’s death, would 
introduce an element of delay, which would be inconsistent with the 
summary nature of the Act. In Kasan Saheh v. Maruti (1), the High 
Court held that s. 328 and the following sections of the Civil Procedure 
Code were not applicable to proceedings under the Mamlatdar’s Act, and 
the reasoning on which the decision was based seems to us to hold good 
equally in the case of chap. XXI, Our attention was called to the case 
of Najia Bayaji v. Pandiirang Vasudev (3), in which the remarks of another 
Division Bench appeared to lead to the conclusion that s. 332 of the Code 
could be resorted to in such proceedings, but the point was not really 
before the Court for decision. 

It may be urged that it is very anomalous that, after a suit has been 
duly instituted, no provision should exist for its continuance on the death 


(1) 13 B. 652. (2) P. J. for 1877, p. 63. 3) 9 B, S7. 
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of one of tihe parties ; but it must be remembered that the object of Bombay 
Act III of 1876. as stated in the preamble, was to consolidate and amend 
the law relating to the powers and procedure of Mamlatdars’ Courts, and 
that unless we were to hold that the Legislature had, in the sections of 
the Act itself, failed to carry out its purpose of consolidating the law 
relating to the procedure of Mamlatdars* Courts we could not accede to the 
argument that it was intended that the prescribed procedure should be 
supplemented on a variety of points by procedure borrowed from the Code. 
There is, however, no reason to impute to the Legislature any such failure 
of purpose. The main object in view being speedy and merely temporary 
relief it was probably thought inexpedient to make any provision for the 
continuance of a suit on the death of one of the [648] parties ; inasmuch 
as to force an heir to intervene immediately on the occurrence of a death 
before he had had sufficient opportunity of ascertaining the extent of his 
rights might lead to permanent injustice, while to allow him six months to 
consider his position would defeat that object by protracting the proceedings. 
Although the sudden termination of a suit before the Mamlatdar, consequent 
on the^ death of one of the parties, might cause inconve.'iience to the 
surviving party, still that inconvenience would be merely of a temporary 
nature, inasmuch as it would remain open either to him or to the heirs to 
seek relief at anytime in the ordinary Civil Courts. 

Under these circumstances we think that, so far as the second plaintiff’s 
case was concerned, the Mamlatdar had no alternative but to dismiss it 
on his death. 

As regards the first plaintiff, the Mamlatdar ought, no doubt, to have 
given his reasons for holding that the right of suit did not survive to him 
alone. But as it appears that the claim was one in which he did not 
allege a right to solo possession, and as it has not been suggested that the 
second plaintiff’s interest passed entirely to him by survivorship, it is 
obvious that he was not competent to carry on the suit alone, and that, 
therefore, the Mamlatdar was right in dismissing it. 

Bor the above reasons, we consider that this rule must be discharged 
with costs. 


Rule discharged. 


IToB. 648. 

OEIGINAL CIVIL. 

Before Mr, Justice Bayley and Mr. Justice Farran, 


RanchoRDASs Amthabhai [Original Plaintiff), Appellant v. 
Maneklal Gordhandass [Original Defendant), Respondent 
. [22nd December, 1890.J 

• 

EncronchTnefit—Injunciion-^Sighway—Place dedicated by otoner of land for convenience 
of Occupiers of adjoin’ng houses—User ’'of such open space—Covenant or grant 
presuTn^d^ Easement—Right of way—Landlord and tenant—Variance between 
pleading and evidence — Ptoclice^Procedure, 

The plaintifE and defendant ocoupied houses situated in the same lane and 
opposite each other. Close to both houses was an open space in which a cross had 
[6493 stood. The plaintiff alleged that the said vacant space was originally 
intended for and had always been used by the occupants of bis house and the 


* Suit No. 93 of 1888. Appeal No. 677. 
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residents in tho lane in common for tbe purposes of recreation, save where the 
cross stood. Tbe cross had been for many years visited by Cbristain worshippers 
who prayed and worshipped there. The plaintiS also alleged that, in addition 
to tbe general use of tbe open space, be and bis predecessors in title and the 
occupants of his said house had for more than twenty years used the open space 
as a footway and a way for carriages and other vehicles to approach the said 
house and to stand and be able to turn there. He complained that the defend¬ 
ant had wrongfully removed the cross, and enclosed the greater portion of the 
said open space, and he prayed for a declaration that be and the occupants of 
his house were entitled to the use of the said space for purposes of recreation 
and as a footway and carriageway and for an injunction. Tbe defendant 
pleaded that tbe whole of the open space formerly belonged to a Portuguese 
religious confraternity who were the fozendars of both of his property and tbe 
plaintiff’s ; that this confraternity had permitted the cross to be erected on the 
land, at which tbe residents of tbe bouses of the plaintif! and defendant and 
other adjacent houses who were then Portuguese used to assembletand worship : 
that the Portuguese having left tbe locality tbe cross was removed, and tbe 
part of tbe open space which bad been enclosed by tbe defendant had been 
sold to him by tbe confraternity in 1867. He denied the user of the space 
alleged by the plaintiff. 

Held that the evidenco was not eufBciont to establish that the land in dispute 
bad been dedicated to the public, but that, on tbe evidence, tbe Court was 
justified in presuming and ought to presume a covenant on tbe part of tbe 
owners of the cart to keep 1 he lane, including the upper end of it, 
open for tbe use of the owners of the bouses abutting upon it. Suoh a covenant 
should be presumed equally in the case of a landowner giving land for building 
purposes to Jazendari tenants on a perpetual tenure at a fixed rent and in tbe 
case of a owner selling land out and out for building purposes. 

Where tbe plaintiff suing to prevent an encroachraent on certain land alleged 
that the land was set apart for recreation, but the evidence rstablisbed that it 
was set apart generally for tbe more convenient ocoupalion of the houses 
surrounding it (which would include recreation purposes). 

Held that tbe plaintif! ought not on that account to fail altogether and be 
left to a fresh action. Tbe defendant bad not been mislead or induced to 
refrain from calling evidence to rebut tbe plaintiff's case. 

The plaintiff was the owner of a house situate in Portuguese Lane, 
Agiary Street, Kalbadevi Eoad, in Bombay. The defendant owned a 
house in the same lane and opposite the plaintiff’s house. 

The plaintiff alleged that to tbe west of his house, and to the south 
of the defendant’s house, there had been for more than twenty years an 
open space in which stood across on a pedestal. The [650l vacant space 
measured 23 feet from north to south and from east to west, about 23 feet 
at one end and 24 at the other. 

The following paragraphs of tho plaint set forth the plaintiff’s case:— 

3. The said vacant space was originally intended for, and has 
always been used by, the occupants at the plaintiff's said house and the 
residents in the said lane i n common for purposes of recreation, save where 
tbe said cross was erected. The said cross has constantly been visited for 
very many years past by Christian worshippers, who have prayed and 
otherwise worshipped there. 

4. The plaintiff says that, in addition to the general use of tbe 
said open space, he and his predecessors in title and the occupants of their 
said house have, for many more than twenty years prior to the acts of 
the defendant complained of, enjoyed the use of the said open space as a 
footway and a way for carriages and other vehicles to approach the said 
house and to stand and be able to turn round there. Tbe plaintiff says 
further that the water from his said house has been for many years past 
conducted through a drain under the said open space, which said drain is 
shown on the said plan and denoted as plaintiff’s drain.” 
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The plaintiff complained that the defendant had recently wrongfully 
removed the cross and enclosed the greater part of tbe open space by build¬ 
ing walls, &c,, thereon, leaving only a narrow passage on the east and wpst 
side of the said space. He prayed that it might be declared thac ho and 
the occupants of his house were entitled to the free and uninterrupted use 
of tbe said space for purposes of recreation and as a footway and carriageway, 
and for an injunction. He also nrayed for a declaration of his right to drain 
water from his house through the drain referred to in the fourth paragraph 
of the plaint. 

The defendant in his written statement alleged that the whole of the 
open space formerly belonged to a certain Portuguese religious confraternity 
who were theof the property both of plaintiff and defendant; 
that this confraternity permitted a cross to be erected on tho land at 
which the Portuguese inhabitants [65l] then resident in the houses, 
now occupied by the plaintiff and the defendant, and other adjoining 
houses situate on land belonging to the confraternity used to assemble 
and worship; that the Portuguese having left tbe locality the cross was 
removed, and the part of tho open space now 'enclosed by the defendant 
was sold to him by the confraternity on tbe 26th July, 1687. He 
denied that the vacant space had been used as a place for recreation, or 
that the plaintiff and his predecessors in title had enjoyed its use as a 
footway or carriageway for twenty years. He further alleged that 
sufficient space had been left for a footway and carriageway. 

Jardine and Anderson appeared for the plaintiff. 

Lang and Inverarity^ for defendant. 

The lower Court (Parsons, J.) held that the plaintiff was entitled to 
the use of the drain referred to in the plaint, bub as to the other claims 
in the plaint the suit was dismissed with costs. The Court found that 
tbe space was not originally intended for, and had not been used by, the 
occupants of tho plaintiff’s house as alleged in the plaint ; that the plaintiff 
and his predecessors in title and the occupants of his bouse had not used 
tbe space in the mode stated in the plaint for more than twenty years, and 
that tbe plaintiff was not entitled to the space as a footway or carriageway. 

Tbe plaintiff appealed. 

Macpherson (Acting Advocate General) and Anderson, for the appellant 
(plaintiff), contended that there was ground for holding that the space in 
question was public highway, and on this point cited Rex v. Lloyd (1), 
Rex V. Barr (2), Rugby Charity v. Merryweather (3), Vernon v. Vestory 
of St. James, Westminster (4). But it was not necessary to claim it as a 
highway. Eegarding the right claimed by plaintiff as an easement, or a 
right arising out of an implied grant, they cited Selby v. Crystal Palace 
District Gas Company (5) ; Bourke v. Davis (6); Goddard on Easements, 
(4th ed ), p. 101. 

[652J Lang and Inverarity, for the respondect (defendant), contended 
that there was no evidence that the land in question had been dedicated to 
tho public, or that it had been used except for the purpose of passing to 
and from one of the adjoining houses. 

JUDGMENT. 

Earran, J.—The evidence on the record is insufficient, in our 
opinion, to establish that tbe land, which is in dispute round the cross, 


i]\ <2) 4 Camp. 16. (3) 11 Kast 375, notes. 

(4) 16 Oh, D. 449. (5) 30 Beav. 606. (6) 44 Ch, D. 110. 

427 


1890 

Deo. 22, 

Original 

OlVIL. 

17 B. 648. 



17 Bom. 653 


INDIAN DECISIONS, NEW SERIES 


[Vol 


1890 hag been dedicated to the public. There is nothing to show that any 
Dec. 22 . public body has ever taken upon itself the care or the lighting of the place, 

or that the public ever resorted to it except that members of the Homan 
Original Catholic community in Bombay used to visit and worship near the 
Civil, cross. The cross has, however, been removed by the directions of the 
R -o representatives of that community, and the right to visit the locus in quo 
‘ ® ‘ for the purpose of worshipping at the cross, if it ever was a right vested 
in the public, has consequently ceased with the removal of the cross. 
Although a cul de sac like this may be imuliedly dedicated to the public— 
Vernon v. Vestry of St. James, Westminster (l); Bex v. Lloyd (2); Daniel v. 
North (3)—it requires stronger evidence to prove the dedication of such a 
place than is called for to prove the dedication of a way or road left open 
at either end without gate or notice to indicate its private character. This 
absence of proof and the absence of allegation in the plaint that the place 
has been devoted to the public, render it unnecessary for us further to 
consider the arguments which have been presented to the Court in this 
aspect of the case. 

The next question which arises for consideration is whether the 
evidence establishes that it has been set apart by the/'arc?tdari owner of 
the oart for the more comfortable enjoyment of the several owners 
of the houses abutting upon it and upon the more narrow passage by 
which it is approached from the main street, which would imply the 
user cf it for the purposes for which open spaces surrounded by houses 
are commonly used, including the user of it for the purpose of driving 
carts and other vehicles over it and turning them upon it. Upon a 
building estate land is thus set apart by grant or [6531 covenant, and 
the grant or covenant may be either express or implied. In Selby v. 
Crystal Palace District Gas Company (4), in laying out a building estate, 
lands were sot apart by express covenant to be used as roads, as if the 
same were public roads. Expley v. Wilkes (5) was the case of an implied 
covenant or grant by a grantor, that land, which in the plan annexed to 
the grant was described as “ new street, " should be kept as, at least, a 
private street. Somewhat similar is the case of v. Alabaster {S)^ 

where a grant of a house with a 'garden at the bagk was held to carry 
with it a right of way over a defined roadway into the garden behind, 
though it was not a way of necessity. It passed as a continuous and 
apparent easement. All the earlier authorities are collected and analysed 
in that case. 

But in all these instances the origin of the grantee’s title and the 
circumstances under which the grant was made were known ; and an 
implied grant or covenant was presumed from the known circumstances 
of the grant itself. Moody v. Stcggles (7) was, however, a case in which 
the circumstances, under which the right claimed by the plaintiff arose, 
were unknown ; and the Court from long and uninterrupted user implied 
a grant. In this way a grant was also presumed in the case of Layicastcr 
V. Eue (8). The law is thus stated by Fry, J., in the former case: “Where 
there has been a long enjoyment of property in a particular manner, it 
is the habit, and, in my view, duty, of the Court, so far as it lawfully 
can, to clothe the fact with right.” If, therefore, the evidence in this 
case shows that the vacant space in front of the plaintiff’s premises 
has been used by the occupiers and owners of his and the other houses 

(1) IG Ch. D. 440. (2) I Camp. ‘260. (3) 11 East 372. 

(4) 30 Beav. 606. (6) L. H. 7 Ex. 298. (6) 37 Ch. D, 401. 

(7) 12 Oh. D. 261. (8) 5 C-B.N.8. 717. 
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in the oarb in a particular manner for a long series of years, I think it is 
the duty of the Court to infer a legal origin for such user. 

This naturally leads us to consider the evidence in the present case. 
There is no extant record, or direct proof, by which it is possible to 
determine the reason why the narrow passage which leads from the 
main street was ‘allowed to widen out into an open space at its northern 
end. It may have been left vacant to [654] allow ample room for 
worshippers at the cross to kneel and stand around it, or the cross may 
have been erected there because a suitable vacant space already existed, 
having been left unoccupied for some other reason. The fact that the 
cross is supposed to have been erected by public subscription rather 
points to the latter hypothesis as the correct one, but it is conjecture. 
We know from the plan (Ex. No. 4) that before, and in, the year 1836 
the vacant space existed almost exactly as it now exists, and the cross 
then had been erected upon it. The buildings which at that time stood 
in the oart were of an unsubstantial kind, described as taiti huts, and it 
may safely, we think, be inferred that the leaving of the vacant space and 
the letting out of the building lots were co-eval. From the plan (Ex. 4) 
alone it is not quite clear whether at its date the broad space was treated 
as part of the passage of the oart or not. Its colouring on the plan is 
the same as that of the narrow passage leading to it, and to get to plots 
Nos. 5, 6, 7, and the northern part of plot 8, it was necessary to pass over 
it. On the other hand, the words on the plan “ passage of oart of 3a ” 
rather markedly turn to the east on reaching the northern extremity of 
the narrow passage, as though the draftsman avoided writing on the 
wider space. The fact, however, that the only approach to the plots we 
have enumerated is over the vacant space, and that in the old deed 
of 1828 (Ex. G) the vacant space is described as a road, and that 
there is no line or mark on the plan separating it from the narrow 
passage, lead, I think, to a strong inference that the vacant space was then 
treated as a continuation of the passage, and the turning of the words 
descriptive of the passage to the east is intended rather to include the 
space between plots 8 and 9 in the passage than to exclude the broad 
vacant space from it. 

As far as the memory of living witnesses goes back, the vacant space 
has existed and has been used by the inhabitants of the oart for all sorts 
of purposes. Carts and reclas which come up the narrow lane, turn on it, 
and there is evidence that they have been in the habit of being driven to 
the northern extremity when houses are being rebuilt or repaired. Building 
materials are laid on it; the inhabitants and their visitors pass over it; 
clothes, rice, &o., are exposed over or on it to dry; pandais on ceremonial 
[655] occasions are erected, and children use it to play in. A drain, which 
leading up the narrow passage branched off to the east and west when it 
reached the broad space, was in 1871 built through it by means of a 
contribution from most of the inhabitants of the oart to lead off the 
sullage water from their several houses; water-pipes, a little later, were 
laid down in it. All this has been done without, as far as the evidence 
shows, any permission being asked from, or given by, the/a.^fi?^^^ar^ owners 
of the oarb. In one letter of 26th April, 1872, which was put in, it is, 
however, stated that the fazendar of the lane had no objection to each 
household oonuecting his drains with the general drain which had been 
then constructed; but this applied equally to the houses along the narrow 
lane and to those surrounding the broad space, and iti does not appear 
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1890 that; the fazendar was ever, in fact, consulted on the subject. The state- 
Dec. 22. ment was made apparently to induce the recipient to bring pressure to bear 

on the owners of houses Nos. 41, 42 to pay their shares of the cost of 
Original constructing the general drain, fearing, I suppose, that they might allege 
Civil, that they had not applied to open connection with it. No inference as to 
17 B~~648 open space being permissive can, we think, under 

' ■ the circumstances be drawn from this statement of D'Penha. At the 

utmost it only shows that he considered the consent of the fazendar 
tenants requisite to justify the householders in breaking up the land to 
form such connections. 

Under these circumstances we consider that the Court is justi¬ 
fied in presuming, and ought to presume, a covenant on the part 
of VaQ Jazcndari owners of the oart to keep the lane, including the upper 
end of it, open for the use of the owners of the houses abutting upon it. 
It seems to us that such a covenant should be presumed equally in the 
case of a land-owner granting land for building purposes to fazcndari 
on a perpetual tenure at a quit-rent and in the case of one selling land 
out and out for building purposes. 

The case, however, which we have thus indicated as established 
by the evidence was nob the case put in argument before the learned 
Judge in the Court below, and it varies in some degree from the case as 
put forward in the plaint. The broad space is there [656] alleged to 
have been “ intended,”— by which we presume is meant “ set apart,” — 
by the fazcndari owners for the residents in the lane, and used by them 
in common,/or pur 2 )oses of recreation ; the plaintiff bases his right to 
drive and turn his carriages and vehicles on it upon a user of it in this 
manner by himself and his predecessors for many more than twenty 
years. His prayer is that it may be declared that he and the occupants 
of his house are entitled to the free and uninterrupted user of the open 
space for purposes of recreation and as a footway and carriageway from 
his house and as a place in which carriages may stand and turn. The 
relief to which the evidence shows that he is entitled, is, in effect, the 
same as that which be prays for—to have the broad space which the 
defendant has enclosed with a wall left unobstructed. It is true that a 
plaintiff must succeed nob only sccundiun inohata, bub also seciindian 
alleuata ; but we think that it would bo taking a too toobnical view of the 
pleadings to hold because the plaintiff alleges that the place was set apart 
for recreation, and the evidence establishes that it was set apart generally 
for the more convenient occupation of the bouses surrounding it (which 
would include recreation purposes), that the plaintiff ought on that 
account to fail altogether and be left lo a fresh action. If the defendant 
had been misled or induced to refrain from calling evidence to rebut the 
plaintiff’s case, this course might ho adopted ; hut hero the defendant has 
called evidence which, in the main, coincides with that of the plaintiff. 

We must not omit to notice that before the defendant purchased and 
enclosed the open space the plaintiff wanted to buy part of this very 
land, but the plaintiff has only recently purchased his house in the oart 
and may have been misled by tho fazaulari owner offering the open space 
for sale. Tho defendant has nob been misled by this, for the oovenants in 
his purchase deed show that ho was aware that he was purchasing with 
a doubtful title, and one whioh would probably lead him into a law suit. 

Uor these reasons we consider that the plaintiff is entitled to a decree 
in terms of the prayer of his plaint (which should in express terms exclude 
from its operation tho space heretofore [657] actually occupied by the 
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cros3\ As fche case has been pretented to this Court in an entirely 
different aspect from that in which it was presented to the Court below, 
due no doubt to the manner in which the plaintiff launched his case, we 
allow the appeal with costs, but without costs in the Court of first 
instance, and vary the decree to the extent we have indicated. 

Appeal allowed. 

Attorney for the plaintiff: Mr. Mirza Hussein Khan. 

Attorneys for the defendant: Messrs. Ardesir^ Hovmasji aiid Dinsha. 
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ORIGINAL CIVIL. 
Before Mr. Justice Parsons 


Ahmed bin Shaik Essa Khalifpa and others {Plaintiffs) v 
Shaik Essa bin Khaliffa and others (Defendants).* 

[4th April, 1892.] 

Decree—Execution—Alteration of decree—Decree in terms of an award ordering [mtot 

aha) deltvep of moveable vroperty-Loss of part of such moveable property and 

consequent failure to deliver—‘Application to insert in decree an order to pay value 

propertj/ in event of failure to deliver-^Civil Procedure Code (XIV 
0 / 1882 ), ss. 206-8—Practice, 

A partition auit brought by a son against his father was referred to arbitration. 

^^as published, and on the 27th March. 
1890, the defendants moved for and obtained a decree in terms of the award. By 
this decree It was ordered that in satisfaction of the plaintiff’s claim the defendant 
should pay to him R 3 . 1,05.000 in the manner therein stated, viz., Rs. 40 000 to 
be paid forthwith and the balance of Rs. 65.000 to be paid “upon the plaintiff’s 
delivering to the defendant certain specided property, which included two vessels 
or buglowB, called respectively the * Nasri ’ and ‘ Sambuk In no event was 
defendant to be required to pay the Rs. 65.000 before the 15th November, 1890. 
loVu T decree the vessel ‘ Sambuk ’ was at sea on a voyage, and on the 

looA voyage, she was lost. On the 15th November 

1890, the plaintifl’s attorneys demanded payment of the balance of Rs. 65 000 

They offered to deliver the other properties specified in the decree, but stated that 
the vessel Sambuk ’ had been lost. They offered to pay its value, which they 
estimated at Rs. 1,000. The defendant, however, demanded the delivery of the 
buglow, which he stated to be worth a very large sum. The defendant having 
under the oiroumstances, refused to pay the Rs. 66,000. the plaintiff applied for 

execution of the deoree whioh was refused. He then obtained a rule calling on 

cause why the decree of the 27th March should not be 
amended [658] or rectified by stating therein the amount of money to be paid to 
the defendant as an alternative if delivery of the vessel ‘ Sambuk ’ could not be 
made, such delivery having become impossible. 

tof P ® be discharged. The objection was to an award, not 

I f “*gbt have been open to the parties to object to the 

A tbe ground that it ought to have stated a sum to 

de paid to the defendant m case some of the property could not be delivered to 

objection had been made, the Court might possibly have 
remitted the award, or refused to file it. No such objection, however, was 

Iwa ^’““th obtained, in accordance with the 

be modified by the Court, nor could the decree. 
WDioa must be in aooordance with the award« 

partition. The first plaintiff was the son of the first 
aetendant, and he brough t this suit in September, 1886, praying that the 

• Suit No. 383 of 1886 ; Appeal No. 746. 
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property of his grandfather Khaliffa bin Abdulla might be divided End 
partitioned among the parties entitled thereto according to their rights 
and interests therein. 

By a consent order, made in the suit on the 15th August, 18B9, the 
suit and all matters in difference between the parties were referred to 
arbitration. On the 9th January. 1890, the arbitrator made and published 
his award, which was 61ed on the 11th March, 1890. On the 27th March, 
1890, on a motion made on behalf of the defendants, a decree was passed 
in terms of the award. 

By this decree it was ordered that in full satisfaction of the claim of 
the plaintiff the first defendant should pay to the plaintiff the sum of 
Rs. 1,05,000 in the manner therein provided, viz., that the sum of 
Rs. 40,000 should be forthwith paid by the said defendant and the balance 
of Rs. 65,000 should be paid " upon the said plaintiff’s delivering over to the 
said Shaik Essa bin Khaliffa the five boxes mentioned in para. 5 of the 
plaint and two huglows ’ Nasri’ and ‘ Sambuk ’ referred to in the affidavit 
of Ahmed bin Essa, and the whole of the immoveable property in the 
Persian Gulf, Sec." The said decree further provided that in no event 
should the defendant bo required to pay the said balance of Rs. 65,000 
before tbo 15th November, 1890. 

At the date of the said decree the vessel "Sambuk ” was at sea 
on a voyage, and on the IBfeh June, 1800. while still on the voyage, was lost. 

[ 659 ] On the 15th November, 1890, the plaintiffs’ attorneys wrote to 
the defendants’ attorneys reminding them that the sum of Rs. 65,000 had 
becomo due on that day, and requiring payment. They offered to deliver 
the other properties mentioned in the decree, but stated that the vessel 
‘'Sambuk" had been lost at sea. In the correspondence which subsequent¬ 
ly took place, the plaintiffs offered to pay the value of the lost vessel 
"Sambuk ", but they and the defendants could not agree upon the value. 
The plaintiffs estimated her value at Rs. 1.000, but the defendants* 
attorneys in a letter of the 20bh December, 1890. said : " Our client wants 
the said buglow under one of the conditions in the decree, as your clients 
ii.e., the plaintiffs) are bound specifically to deliver the same and as it is 
worth a very largo sum in our client’s estimation. 

The defendant having under these circumstances refused to pay the 
Rs. 65,000 tlio plaintiff applied for execution of the decree, but on the 
IGbh July, 1891, his application was refused. 

The plaintiff then (on the 19th March, 1892) obtained a rule nisi, 
calling on the first defendant to show cause why the decree of the 27th 
March, 1890, should not be amended or rectified by stating therein the 
amount of money to be paid to the said first defendant as an alternative if 
delivery of the vessel named " Sambuk ’’ could not be made to the said first 
defendant, and "why such further or other order should not be made as 
justice and good conscience require in consequence of the loss of the said 
vessel ‘ Sambuk ’ and by reason of all the circumstances of the case as dis¬ 
closed in the said affidavit, and why (if necessary) the amount of money 
to be fixed as an alternative for the delivery of the said vessel should not 
be ascertained by this Honourablo Court or by the arbitrator, Mr. Shaik 
Abdul Aziz bin Ali Ebrahim heretofore appointed in this suit after taking 
such evidence as may be necessary.’’ In his affidavit the plaintiff said 
" The plaintiffs are unable to execute the said decree for the balance there¬ 
of and interest without having the said decree amended by this Honourable 
Court in the following respect, namely, in regard to the delivery of the 
said vessel ’ Sambuk,’ the delivery of which has become impossible by 
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[660] theacbof God. Under the circumstances aforesaid this Honourable 
Court will be pleased bo direct that the said decree should be amended by 
stating therein the amount of money, i.e., the value of the said vessel 
‘Sambuk,’ which is to be paid to the defendant in lieu of delivering the 
said vessel.“ 

Jardine for the defendant showed cause.—The decree was in terms 

of an award. The Court cannot alder it. The decree provided for the 

payment of Rs. 65,000 on the plaintiff’s handing over certain specified 

property, in which the ship" Sambuk ” was included. If thad property is 

not handed over, there is no obligation on the defendant to pay the mouev. 

Section 203 of the Civil Procedure Code (XIV of 1882) does nob apply. 

He referred to rules Nos. 108 and 204 of the High Court Rules. 

* 

Kirkpatrick for plaintiff, contra :—We do not apply to alter the decree. 
We merely ask that the Court should make ids decree in the form required 
by the law by inserting the words prescribed by s. 208 of the Coda (XIV 
of 1882). It was for the Court to see that its decree was in proper form. 
The fact that the decree is on an award makes no difference. The decree 
is the decree of the Court and nob that of the parties. Section 203 gives 
no discretion to the Court—Daniell’s Chancery Practice, Vol. I, p. 822 
(6bh Ed.) ; Ishwardas v. DosibaiU) ; Earimv. Bajooma{2) ; In re SwireiB); 
Hughes v. Jones(4) : In re Havelock's Trusts (5). The Court has corrected 
the decree where the property was immoveable property —Saran v. 
Persidhar Bai (6) t Sundara v. Subhanna (7) j Vithal Janardan v. 
Vithojirav (8) ; Shtvapa v. Shivpanch Lingapa (9) ; section 10 of Charter 
of Supreme Court. 


JUDGMENT. 

Parsons, J. —I am unable to interfere in this matter, which is 
really an objection, nob bo a decree, bub to an award, and the cases cited 
do nob touch that point. The parties referred their [661] dispute to 
private arbitration, and the award made was filed under a. 526 of the Civil 
Procedure Code fXIV of 1882), and a decree followed thereon. Possibly 
it might have been open to the parties to have objected, before the award 
was filed, that the award ought to have stated the amount of money to be 
deducted from the sum payable to plaintiff in case the latter could not 
deliver all the moveable property he was ordered to deliver to the 
defendant before he got the Rs. 65,000. Had such an objection been 
taken, the Court possibly might have either remitted the award or 
refused to file it. No such objection, however, was taken, and the Court, 
with the consent of all parties, ordered the award to be filed, and a 
decree followed in accordance with the award. It is impossible for 
the Court now to set aside that decree and remit the award to the 
arbitrator for him to determine afresh what sum the plaintiff shall receive 
now that the ship has been lost and the plaintiff is unable to deli¬ 
ver it to the defendant, and it is equally impossible for the Court to 
determine the then value of the ship itself and order that the plaintiff 
shall receive the sum of Rs. 65,000 less that value on delivering to the 
defendant all the property except the ship. The award cannot be so 
modified by the Court, and if the award cannot, then the decree which 
follows it cannot, for it must be in accordance with the award. There is 
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no injustice whatever in the case, for the delivery of the property was at 
the option of the plaintiff, and the impossibility of delivery of all the 
property may have been in the mind of the arbitrator when he made the 

award. 

It%de discharged. 

Attorneys for the plaintiff:—Messrs. Payne^ Gilbert and Sayani. 
Attorneys for the defendant:—Messrs. Little, Smith, Nicholson and 

Boioen. 


17 B. 662 = Chitty'8 8.C.C.R. 375. 

[662] SMALL CAUSE COURT REFERENCE. 

Before Sir Charles Saigent, Kt„ Chief Justice, and Mr, Justice Starling. 

Girdhar Uamodhar {Plaintiff) V. Kassigar Hiragar, [Defendant.)'^ 

[7th July, 1893.] 

Jurisdiction —Foreiqn&r^Non-reiidt'nt foreigjier carrying on business by his mnnim in 
Bombay—Small Cause Court—Small Cfiuse Courts Act (XV of s. 18. 

Whore a foreigner who did not reside in Bombay carried on business there by 
bis munim. 

Held that under s. 18 (1) of the Small Cause Courts Aot (XV of 1882) the 
Small Cause Court in Bombay bad jurisdiction to try a suit brought against him 
in that Court. 

Per Sargent, C.J .—Pnma facie the word ‘ defendants ’ in ol. (6) of s. 18 has 
tbe samo meaning in oach of the threo cases in which that clauso gives [663] juris¬ 
diction to the Court ; and as tbe word clearly includes non-British subjects 
among the defendants over whom the clause gives jurisdiction if they are *' resi¬ 
dent,” or “ personally work for gain,” within the territorial limits of the Small 
Cause Court, it would bo a strained construction to boUl that it did not include 
them among the defendants over whom the clause gives jurisdiction on tho ground 
that they are “ carrying on business ” within tho limits. 


• Small Cause Court Suit No. 21864 of 1892. 

(1) Section 18 of the Presidency Small Cause Courts Act (XV of 1882): 

Subject to the exceptions in s. 19, tbe Small Cause Court shall have jurisdiction to 
try all suits of a civil nature. 

When tho amount or value of the subject-matter does not exceed two thousand 
rupees; and 

(n) the cause of action has arisen, cither wholly or in part, within the local limits 
of the jurisdiction of tho Small Cause Court, and the leave of the Court has, for reasons 
to be recorded by it in writing, been given before the institution of the suit; or 

(6) all the defendants, at tho time of tbe institution of tho suit, actually and vol¬ 
untarily reside, or carry on business, or personally work for gain, within such local 
limits ; cr 

(cl any of the defendants, at t he timo of the institution of the suit, actually and 
voluntarily resides, or carries on business, or personally works for gain within such 
local limits, and cither the leave of tho Court has been given before tho institution of 
the suit, or tho defendants who do no", reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institution. 

Explanation I .—When in any suit the sum claimed is, by a set oO admitted by 
both parties, reduced to a balance not exceeding two thousand rupees, tho Small Cause 
Court shall have jurisdiction to try such suit. 

Explanation 7/.—Where a person has a permanent dwelling at one place, and also 
a lodging at another place for a temporary purpose only, ho shall be deemed to reside at 
both places in respect of any cause of notion arising at tho place whore ho baa such 
temporary lodging. 

Explanation III .—A corporation of company shall bo deemed to carry on business at 
its sole or principal office in British India, or, in respoot of any cause of aotiou arising 
at any place where it has also a subordinate office, at such place. 

m 
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Although it is true that a non*Britiph subject, who does not personally carry on 
business within the territorial limits of the Court, does not make himself person¬ 
ally subjeet to the municipal law of British India, still, by establishing his 
business in British India, from which business he expects to derive profit, he 
accepts the protection of the territorial authority for his business and his property 

resulting from it, an 1 may be fully regarded as submitting to the Courts of the 
country. 

'£R., 20 B. 133 (143) ; 25 B. 528 (532) ; 26 M. 544 (552) ; 29 M. 69 (TO) ; 37 M. 163 
(169) = 18 Ind. Gas. 189=24 M.L J. 619(625) ; 11 M.L.J. 91 (106) ; (1914) M.W. 
N. Sup. 1= 15 M L.T. 1 ; Cons, and Expl., 24 M. 239 (249) = 16 M.L J. 238 = 
1 M.L.T. 71 ; D., 26 M. 544 (552) (P.C.) = 5 Bom. L.R. 494 = 7 C.W.N, 754 = 
30 I.A. 220 = 13 M.L.J. 287=8 Sar. P.C.J. 523.] 

This was a case stalled by G. W. Chibty, Chief Judge, for the ooinioo 

of the High Court, under s. 69 of the Presidency Small Cause Courts Act 
(XV of 1882). 

The suit was brought by the plaintiff in the Court of Small Causes to 
recover from the defendant the sum of Es. 1,300-11-6, being the price of 
^oods sold by the plaintiff to the defendant in Bombay. 

It was admitted that the defendant resided in Cutch, out of the juris¬ 
diction of the Court, and Ghat ha carried on business in Bombay by a 

munim. It was also the fact that no leave of the Court had been obtained 
for the institution of this suit. 

Several defences were pleaded by the defendant at the trial, but the 

only one material to this report was the defence that the Court had no 
jurisdiction to try the suit. At the conclusion of the hearing the 
Chief Judge gave judgement for the plaintiff, but at the defendant’s 
request be staled a case for the High Court. One of the questions on 
which the opinion of the High Court was asked was the following :_ 

Whether the Court had jurisdiction, the defendant not being a resident 

of Bombay or a British subject, but a resident of Cutch, and no leave 
having been obtained to file this suit ? 

Macpherson Inverarity for the defendantThe defendant is a 
foreigner, who does not reside in Bombay, and we contend that the Court 
has, therefore, no jurisdiction. The jurisdiction of the Court must be 
-based either on cl. (a) or cl. (6) of s. 18 of the Presidency Small Cause 
Courts Act (XV of 1882). These [664] clauses give jurisdiction, 1st, 
where the cause of action wholly or in part has arisen within the local 
limits, and leave has been obtained; 2odly, where the defendant (a) actually 
and voluntarily resides, or (6) carries on business within the local limits. 
The action is brought to recover the price of goods sold to the defendant 
in Bombay, The cause of action having thus arisen in Bombay, the 
r course would have had jurisdiction if leave had been obtained 

(s. 18/: but it is admitted that no leave was obtained in this case. So 
the jurisdiction (if any) must arise from some other circumstance, and 
ol. (a) may be excluded from consideration. It is also admitted that the 
defendant does not reside within the jurisdiction. The sole ground, then, 
upon which jurisdiction over the defendant can be claimed is that by his 
mumm he carries on business in Bombay, and the question is. does this 

'Circumstance give the Court in Bombay jurisdiction over a non-resident 

foreigner? We say it does not. We contend that the expression “ or 
carry on business” in cl. (6) of s. 18 must be read “ or being British subjects 

^^siness.” The words “ being British subjects ” must be under- 
scood. for the Indian Legislature has no power by its laws to give its Courts 
jurisdiction over non-resident foreigners. That is a principle recognised ■ 
■by all Legislatures,and Counts of Justice—Keports of Stajie Trials, New 
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Series, Vol. IV, p. 1331 ; Lopez v. Burslem (1); and see Kessowji Damodar 
Jairam v. Khimji Jairam (2;. Legislatures can only affect foreigners who 
reside within their territory. In Macleod v. Attorney General for New 
South WalesiS] it was held that in an Act of the New South Wales Legis¬ 
lature. inflicting a nunishment for bigamy "wheresoever the^^second 
marriage shall take place.” the word " wheresoever” must be read "where¬ 
soever in this colony." We adopt the argument addressed to the Court for 
the defendant in the case of Kessowji Damodar Jairam v. Ehimji 
Jairam (2) (see pp. 510, 511 and 512of the report). 

Scott, for plaintiff, contra.—The Court has jurisdiction. This Court 
ia construing an Act of the Legislature has no power to add words to it. 
t contend that the decision in Kessowji Damodar [665] Jairam v, Khimji 
Jairo.m (2) was wrong and should nob be followed, and I adopt the argu¬ 
ment made in that case (see p. 513 of the report; for the plaintiff. In 
that cEise Scott, J., added words to the Letters Patent. That case is in 
conflict with Ilarivallabhdas v. Utamchand{4t), on which I rely. Counsel 
also cited Daniel v. 0akIci/{5). 

Macpherson in reply.—If the words being a British subject” are 
nob imported into s. 18, cl. (6), we impute an intention to the Indian 
Legislature to do what it bas no power to do. 


JUDGMENT. 

Sargent, C. J.—The only question which has been argued before 
us in this Small Cause Court reference is whether cl. (b) of s. 18 of the 
Small Cause Court Act (XV of 1882) confers jurisdiction on the Small 
Cause Court when the defendant is not a British subject and resides out¬ 
side the territorial limits of that Court, but is " carrying on business ” by 
a wwnz?;i within those limits. That such "carrying on business” need not 
be "personal ” was, I think, nob disputed. The decision of the Madras Court 
in Muthaya Chetti v. Allan (G) on the same words in the Letters Patent, 
and the reasons given by Turner, C. J.. for so holding, are, I think, 
conclusive. The soundness of the early decision of the Madras Court to 
the contrary in Siibbaraya Mudali v. The Government, Jc., (7) was, I 
may remark, doubted by Sausse, C.J., and Arnold, J., in Framjec Coioasjee 
V. Ilormasjee CowasjeeiS), 

Passing to the real question in this reference, viz., whether the case 
of defendants carrying on business within the territorial limits of the 
Small Cause Court—which it is to bo observed are the same as those of 
the High Court,—must be restricted to British subjects, is nob free from 
authority. In Kessowji Damodar v. Khimji Jairam (2) Mr. Justice Scott, 
construing similar words in s. 12 of the Letters Patent, 1865, held that 
they must be confined to British subjects. 

It is bo be remarked, at the outset, that the general term "defendants” 
precedes and governs the whole of the cl. (b), and, therefore, prima fade 
it was intended to have the same [666] meaning when read with each of 
the three several cases mentioned in the clause as giving the Court 
jurisdiction; and as non-British subjects are olerti'ly subject to the 
jurisdiction if they are “ resident ” or " personally work for gain ” 
within the territorial limits of the Small Cause Court, it would be 
a strained construction of the clause to hold that they were excluded when 


(U 4 Mooro’a P. 0 . 0. 300, (305). 
(3) L.R. (1891) Ap. Ca. 455. 

(5) 28 Sol. Journal, 477. 

(7) 1 M.H. O.R. 286. 


(2) 12 B. 607. 

(4) 8 B.H. 0. R. (0. 0. J.) 236. 
(6) 4 M. 209. 

(8) 1 B. H-.G. R. 221. 
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the ground of jurisdiction is that they are carrying on business ” within 
those limits. The learned Judge who decided Eessoioji Damodar v. Khimji 
Jairam was not unconscious of this difficulty in excluding non-British 
subjects, but he held that he ought to disregard it, as “ to do otherwise,” 
he said, ” would be a violation of the rule that every statute is to be 
construed and applied, so far as the language admits, so as not to be 
inconsistent with the comity of nations, or with the established rules of 
private international law.” 

There is no authority that I am aware of, nor was any referred to in 
argument, for there being a rule of construction couched in such very general 
iierms. The rule as stated by Lord Esher, M. R., in the important case of 
Goinpanhia de Mozambique v. British South Africa Company (l),i3 that 
“the question whether the Courts of a nation will or will not enter¬ 
tain jurisdiction of any dispute is to be determined exclusively by its 
nation itself, i. e., by its Municipal Law. If by express legislation the 
Courts are directed to exercise jurisdiction, the Courts must obey. If 
there is a proper inference to the same effect, the result is the same. But 
there are certain rules which have, by universal consent, indicated the 
circumstances from which the inference may properly be drawn,” One 
of those rules, as stated by the Court in Ex parte Blain (2), is that, prima 
facict all legislation is territorial, in the sense, as stated by James, L. J., 
that, unless the contrary is expressly enacted or plainly implied, legisla¬ 
tion is only applicable to foreigners who by coming into England, whether 
for a long or short time, have made themselves subject to English juris¬ 
diction,” and accordingly the Court in that case held that the Bankruptcy 
Act is not to be construed so as to give the Court of Bankruptcy power 
to adjudicate a foreigner bankrupt, who, although member of an English 
firm, carrying on business in England, had never been in England and had 
not [667] committed any act of bankruptcy in England, The above princi¬ 
ple was doubtless assumed in the decision of the Privy Council in Lopez v. 
Burslem (3) and also by the House of Lords in Jefferys v. Boosey (4), where 
it was held that tha Copy-right Act did not apply to foreigners resident 
abroad ; and again in Macleod v. Attorney-General of New South Wales (5) 
the Privy Council held that an Act of the New South Wales Legislature, 
which legislated as to the offence of bigamy, must be confined to an act 
•done within the territorial jurisdiction of New South Wales, but it is 
to bo remarked that these were all cases in which the Legislature conferred 
a benefit or imposed a penalty as the consequence of some act done 
or omitted to be done, and, therefore, have no direct bearing on the 
•construction of such an Act as that under consideration. The question 
is whether the Legislature did not intend to depart from the general 
territorial rule. It may be true that non-British subjects who do not 
reside in British India do not make themselves personally subject to 
to the general Municipal Law of British India, still by establishing their 
business in British India, from which business they expect to derive 
profit, they accept the protection of the territorial authority for their 
business and their property resulting from it, and may be fairly regarded 
by so doing as submitting to the jurisdiction of the Courts of the country. 
Moreover, in considering what was the true intention of the Legislature, 
it is right to bear in mind tbe special circumstances of the presidency 
•towns in this country as regards the great number of non-British subjects 
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who carry on trade within them, either personally or by their munivis 
and other agents, and are constantly having transactions with British 
subjects giving rise to causes of action both within and outside the presi¬ 
dency towns, the latter of which do not fall under d, (a)—a circumstance 
which might well affect the Legislature in determining the jurisdiction of 
the Presidency Courts, as regards defendants. 

These considerations coupled with the general language of the clause, 
which, as already observed, requires it to be construed as giving jurisdic¬ 
tion to try suits against defendants generally who [668] satisfy any one of 
the conditions mentioned in the clause irrespective of their being British 
or non-British subjects, create, in my opinion, a strong presumption in 
favour of a less strict application of the ' territorial ” principles of construc¬ 
tion above referred to, than was adopted in Eessoioji Damodar v. Khimji 
Jaira7n{\) ; and I cannot think that the above considerations are entitled 
less weight because the construction would enable actions to be brought 
in the Presidency Courts against non-British subjects on causes of action 
arising out of British India, or even out of India. Such causes of action 
would necessarily be personal actions, to which the rule of territoriality 
has never been applied in England. It was urged, indeed, that the 
tribunals of other countries would not give effect to the judgment of the 
Small Cause Court in such cases ; but such an argument is entitled to 
little weight, if indeed it is not quite irrelevant, as observed by Lord 
Hobhouse in delivering the judgment in Ashbury v. Ellis{2) in the following 
terms :— When a judgment of any tribunal comes to be enforced in 
another country, its effect will be judged of by the Courts of that country 
with regard to all the circumstances of the case.” 

Upon the whole of I am of opinion that the Small Cause Court had 
jurisdiction to try the suit, and the question as to the jurisdiction must, 
therefore, be answered in the affirmative. 

Starling., J.— In this case the plaintiff sues the defendant, who is 
the subject of a Native State, in respect of a cause of action arising 
wholly within the jurisdiction of the Bombay Court of Small Causes, 
alleging that be is carrying on business within the jurisdiction. The 
fact that the cause of action arose within the jurisdiction will not in this 
case justify the filing of the suit, because the leave of the Court was not 
obtained to its being filed in accordance with ol. ia) of s. 18 of Act XV 
of 1882 : consequently the only point which the Court has to consider is 
whether a non-resident foreigner carrying on business within the city of 
Bombay can be sued in the Small Cause Court. 


Now it seems to me that, in this case, we have nothing to do with 
questions of international law. All we have to do is to [669] determine 
whether the defendant is a person against whom the Legislature has 
permitted a suit to be filed in the Courts of this country, in which a 
decree can be passed and executed in this country against the property 
of the defendant within the jurisdiction, and against his pex'son if he 
comes within the jurisdiction ; and I am of opinion that the defendant, 
who admittedly has a firm in Bombay in which he carries on business 
through his nmnhn^ is such a person. In this conclusion I am supported 
by the case of Ex-partc Blain(^), in which James, L. J., at p. 526 
says: “ No doubc it (i. the English Legislature) has aright to say, 
to a Chilian, or to any other foreigner, ‘ If you make a contract in England 
or commit a breach of contract in England, under a particular Act of 


(1) 12 B. 507. ’ (2) L.R. (1893) Ap. Ca. 339. (3) L.R. 12 Cb. D. 522, 
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Parliament, a particular procedure may be taken by which we can 
effectually try the question of thac contract, or that breach, and give 
execution against any property of yours in this country.' But that is because 
the property is within the protection and subject to the powers of the 
English law. To what extent the decision of such a question would be 
recognized abroad remains to be considered, and must be determined by 
the tribunals abroad. If a foreigner, being served with a writ under the 
provisions of the Judicature Act, did not choose to appear, and the 
Legislature said, ‘ If you do not appear you will commit a default in that 
way, and we will give judgment against you,’ whether that judgment 
would, under the circumstances, be recognised by foreign tribunals, as 
being consistent with international law and the general principles of 
justice, is a matter which must be determined by them.” Cotton, L.J., 
also at p. 531 says: “We are not dealing with the question which 
might arise if an English Act of Parliament had expressly said that, as 
against a Chilian subject, or any other alien who had never been in 
England, the Court should, on certain facts being proved, entertain a 
petition and make an adjudication. In such a cav«e it might be the duty 
of the Court, acting in the execution of the English Act of Parliament, 
whatever the consequences might be and however foreign nations might 
object, to say, this is the English Statute, and we must act on it, and the 
question which vou, a foreigner, raise, we are bound to disregard.” 

[670] Now these two passages seem to me fully applicable to this 
case. The Legislature has enacted that, if a person carries on business 
within the jurisdiction, a suit may bo brought against him, and I do not 
think we ought to explain away the plain words of this enactment and 
say that it is not every person who carries on business within the juris¬ 
diction who may be sued, but only British subjects. What a foreign 
Court might do, if a decree in such a suit were sued unon in such a 
Court, is not a question which we need discuss, and this is distinctly laid 
down in the case of Ashbury y. Ellis (1). 

Gases in bankruptcy do not allord much help in the elucidation of 
the present question, for it is a local enactment extending to England 
only, and many of its provisions are of a highly penal nature. 

In Ex parte Crispin {'2) it was held that a foreigner who comes to 
England temporarily, contracts debts, and then commits an act of bank¬ 
ruptcy, can be made a bankrupt although he may be abroad at the time 
the petition is filed. This decision has never been disapproved of, but on 
the contrary was quoted with approval in Ex parte PascaKZ), in which at 
p. 512, Hellish, L.J., cites that case, and holds that it makes no 
difference if the debt were contracted abroad. The real test in these cases 
is whether the defendant has done within the jurisdiction, either person¬ 
ally or by his authorized agent, an act which brings him within the 
terms of the enactment apolicable to his case, and I do not see any 
reason why the trading of a foreigner by his servants within the jurisdiction 
should not be held to be such an act. 

The case of Ex parte Blain has bpen relied upon by the defendant, 
and also by Scott, J., in Eessowji Jairamy. KhimjiW^ as showing that Acts 
such as the Bankruptcy Act and the present one cannot operate upon 
foreigners who reside outside the jurisdiction, I do not think that is the 
effect otEx parte Blain. It seems to me that the ratio decidendi of that 


(1) li. R. (1893). Ap. Oa. 339, (2) Ii. R. 8 Oh. 374. 

(3) 1 Ch. D. 609. (4) 12 B. 507. 
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case was that tfae Chilian partners had never been within the jurisdiction, 
and consequently could not have personally committed an act of [671] 
bankruptcy by a particular act of their agents (the English partners) which 
they bad not authorized, and of which they had not cognizance, and that, 
as such was the case, the Court would not assume that the Legislature 
intended that an act of partners in England not authorized by the Chilian 
partners should operate upon the latter, who were not actually subject to 
the jurisdiction in a case where the operation would result in a compulsory 
personal attendance in England. If this be the true view of that case, it 
in no way militates against the conclusion to which I have come. 

It has never been doubted that under certain circumstances a suit 
could be brought in England against a foreigner, and the questions which 
have arisen have always been as to what was good service of the writ; 
generally whether it could be served as a matter of course, or whether 
leave of a Judge must be obtained, or whether notice only of the action 
should be given. This remark applies to all the cases cited on the recent 
rules under the Judicature Acts as to suits against hrms. Partners can now 
be sued in the name of their firm, and the questions that have arisen have 
been as to how service of the writ in the action was to be effected. The 
Judges have seemed to he of opinion that service as a matter of course in 
certain instances would bean infringement of international law, but yet it 
would appear that they admitted the possibility of the writ being served by 
leave of a Judge. Consequently these cases, in my opinion, only apply to the 
construction of certain now and rather complicated rules of practice which 
really do not give us any practical assistance in the present case. Besides 
which, the question is, not whether a writ can be served, but whether an 
action can be brought. When one looks at the changes there have been in 
the rules themselves, and the divergent decisions of various Courts on the 
rules, it can hardly be said that the practice in England has at present 

been put upon a satisfactory basis so as to afford unerring guidance to us 
in such a case as the present. 

Attorneys for the plaintiff Messrs. Bhaishankar and Kanqa. 

Attorneys for the defendantMessrs. Little, Smith, Nicholson and 
Boiocn. 


17 B, 672. 

[672] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt„ Chief Justice, and Mr, Justice Candg, 


In re Gulardas Bhaidas.* [15th September, 1892.] 

Company-hidian Companies Act {VI of 1882). s '2B-Shores issued as fuUu paid up- 
mghts of a purchaser with notice taking from a purchaser without notice—Notice^ 

LfOfnlrioutory, 

Twenty sharoa of the Bollft Spinning, Weaving and Manufacturing CoraDanv 
Limitod, wore originally allotted to A as lully paid upsbares partly for work doue' 
and partly for work to he done for the company. The agreement under which 
tbo shares were so allotted was not registered as required by s. 28 (1) of Act VI of 


• Appeal No. 108 of 1892. 

(1) Section 28 of Act VI of 1882 provides as follows:— 

K ''"y phi'll bo deemed and taken to have been issued and 

to bo held subioot to the payment of the whole amount thereof in oish, unless the same 

has boon otherwise determined by a contract duly made in writing and filed with the 
Registrar of Joint Stock Companies at or before the issue of such shares." 
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A sold three of these shares to D, who had no notice that they were not fully 
paid up. D sold the three shares to G, who was the managing director of the 
company. The company was wound up by the Court. At the date of the wind¬ 
ing up, G was holder of the three shares* In settling the list of contributories, 
the Court ordered G’s name to be placed on the list in respect of the three shares. 

Held, that G was not liable as a contributory. Though G was a managing 
director of the company, and as such must have known that the shares had been 
issued as fully paid up shares without complying with s. 28 of Act VI of 1882, 
he was not on that account estopped from taking advantage of the equitable rule 
which protects a purchaser with notice taking from a purchaser without notice. 

Appeal against the order of J. B. Alcock, District Judge of Surat, 
made in winding up proceedings under the Indian Companies Act VI of 
1882. 

The Bella Spinning, Weaving and Manufacturing Company, Limited, 
was ordered to be wound up by the Court in 1881. 

Twenty shares of this company were originally issued as fully paid up 
shares to one Dorabji, a contractor, partly for work done, and partly for 
work to be done for the company. The agreement under which the 
shares were so issued was not registered according to s. 28 of Act VI of 1882. 

f673] Dorabji sold three of these shares to one Dadyshet, who had 
no notice that the shares were not fully paid up. 

Dadyshet sold the three shares to Gulabdas, who was the managing 
director of the company. At the date of the winding up, Gulabdas’ name 
appeared on the register of the company as the holder of the three shares. 

In settling the list of contributories, the District Court was of opinion 
that as Gulabdas was a managing director of the company ho must be 
taken to have notice that the shares wore not fully paid up, and that the 
fact of the intermediate holder not having notice, did not help him. The 
Court, therefore, held that Gulabdas was liable, as a contributory, to pay 
the full amount of the three shares. Gulabdas* name was accordingly 
placed on the list of contributories. 

Against this order Gulabdas appealed to the High Court. 

Kalabhai Lallubhai, for appellant:—The appellant bought the shares 
from a person who had no notice of their not being fully paid up shares. 
The fact that the appellant had notice is immaterial. The ruling in In re 
Stapleford Colliery Company (1) is conclusive on the present question. 

Ganpat Sadashiv Bao^ for respondents (official liquidators):—The 
appellant was a managing director of the mill. As such he must have 
known that the shares which he purchased were not, either in fact or in 
law, fully paid un. He cannot, therefore, avail himself of the equitable 
rule which protects a purchaser with notice taking from a purchaser 
without notice. That doctrine does not apply in the px’eaenb case, The 
words of 8. 28 of Act VI of 1882 are clear. According to that section 
every shareholder is bound to pay, in cash, the full amount of the shares 
he holds, unless there is a registered agreement to the contrary. There is 
none such here. The appellant was, therefore, rightly put on the list of 

•contributories. 

JUDGMENT. 

Sargent, 0, J. —Twenty shares were originally issued to the 
contractor Dorabji as fully paid shares and registered in his name, of 
which three were sold and transferred to Mr. Dadysett, [674] who, it is 
admitted, had no notice that the shares were not fully paid up. The 
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1892 decision in In re Stapleford Colliery Company shows that as between the 
Sep, 15. company and Mr. Dadysheb the three shares must be treated as paid up,. 

and that he could make a good title to a purchase whether with or without 
APPEL- notice. It appears that they were sold to the appellant Gulabdas, who 
LATE was the managing director of the company, and it has been urged that, as 
Civil, such, he must have known that the shares had been issued as fully paid 
■— up shares without complying with s. 28 of Act VI of 1882, and cannot, 
^ • therefore, take advantage of the rule which protects a purchaser with 

notice taking from a purchaser without notice. This argument, however, 
was addressed to the Court in 7w rc Stapleford Colliery CovipanyiX), where 
the appellant and his father, whose executor he was, had been the solicitor 
and chairman of the company at the time of the agreement with'the' 
contractor ; and yet the appeal Court held that the fact of their being such 
officers made no diiference in their title. 

We are unable to distinguish the present case from the one referred 
to, and must, therefore, discharge the order of the Court below placing the 
name of Mr, Gulabdas on the list of contributories. Appellant to have his- 
costs throughout. 

Ord er reversed. 


17 B. 674. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, XL, Chief Justice, and Mr. Justice Candy. 


VENKATESH KhANDO and ANOTHER {Plaintiffs) V. Chanapgavda 

(Defendant).* [15th September, 1892.] 


AjoardjCivil Procedure Code iXIV of 1882), s. 525-Aj)pfic:Wion /or filing the award 
registered as a sui( Objections taken by the defendant—Court precluded from filing award. 

An appIicatioQ for filing an award being registered asa suit, the defendant 
rdis6d objcctiOD9i And tho following issues woro rsised 

(1) Whether a certain arbitrator was nominated or accepted as one of the- 
arbitrators by tho defendant ? 

[675] (2) Whether there was any and what illegality apparent on the lace of 
the award ? ^ rr 



(3) Whether tho proceedings conducted by the arbitrators were illegal ? 

Beld that the objections taken by the defendant, which were the subieotof the 
above issues, precluded the Court from filing the award. 


l^r"53 fseT'f ■ :• 


This was a reference made by Rao Bahadur Vithul Yaikuntli Vagle, 
First Class Subordinate Judge of Dbarwar, under s. 617 of the Civil 
Procedure Code (XIV of 1882), 

The reference was as follows :— 

This was an application registered as a suit under s. 525 of the Civil 
Procedure Code (XIV of 1882; for filing an award made by arbitrators 
appointed by the parties without the intervention of the Court. 

The defendant objected to the award being filed, on the followin'’ 
grounds:— ® 

(1) The application was time-barred. 


• Oivil Reference, No. 13 of 1893. 
(1) 14 Ch. D. 432. 
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“ (2) The award was made without authority and was illegal. 

“ (3) 'His signature to the agreement of submission to the arbitration 
was obtained on 18th April, 1891, without mentioning the names of the 
arbitrators. One Krishnaji Tirko’s name was fraudulently inserted in the 
margin of the agreement in the place of Shripad Naik, and the parties were 
the same day examined by the other two arbitrators in the absence of the 
said Krishnaji Tirko. The appointment of Krishnaji thus made was 
illegal. 

“ (4) Shripad Naik having refused to act as an arbitrator, he 
(defendant),prayed for the appointment of a Lingayat arbitrator whom be 
considered trustworthy. He was, however, told that it could be subse¬ 
quently done, and that for the present nothing beyond the examination of 
of accounts would be done. Under this misrepresentation his signature 
was taken to a stamped agreement on 28th April, 1891, without disclosing 
the contents thereof. From that day up to the last, the arbitrator Balkrisbna 
Shastri never took any part in the arbitration. 

“ (5) The proceedings conducted in the absence of Krishnaji and 
Balkrisbna are illegal: a fortiori the award based thereon was also illegal 
and void. 

" [676] (6) The award was not made on the 15th June, 1891, as 
it purports to be, but was made in the month of September. 

‘ (7) He (defendant) repeatedly protested against the proceedings 
taken by the remaining arbitrators without appointing proper persons in 
the place of Balkrisbna, who was absent, and of Shripad, who refused to 
act, but they paid no head to it and refused to receive the written applica¬ 
tion given by him. He thereupon sent his application by post on 15th 
June, 1891. They made an award on plain paper and fraudulently ante¬ 
dated it. Balkrisbna Shastri’s signatures to the proceedings were 
afterwards taken, and no copy of the award was given to him. 

(8) The plaintiffs have been awarded time-barred items and have 
wrongly discredited the receipts passed by the plaintiffs’ deceased father 
for certain payments. 

(9) The two arbitrators, who really conducted the proceedings, 
did not take down his statements correctly and did nob examine him fully. 
They rejected what evidence ha tendered, and having accepted inadmissible 
evidence from the plaintiffs made the award with partiality in collusion 
with the plaintiffs. 

(10) The award could not be filed, the proceedings of the arbitra¬ 
tors being illegal, fraudulent and unjust.” 

The Court thereupon raised, in all, eight points for decision, out of 
which points Nos. 1, 2 and 3 were as follows :—■ 

(1) Whether Krishnaji Tirko was nominated or accepted as one 
of the arbitrators by the defendant ? 

(2) Whether there is any and what illegality apparent on the face 
of the award ? 

“ (3) Whether the proceedings conducted by the arbitrators were 
illegal ?” 

The Subordinate Judge referred the following point for decision :— 

Whether the Court has power to enquire into the allegations made 
by the defendant, and then to file the award, or refer the applicants to a 
separate suit, as it thinks fib according to the circumstances disclosed in 
the enquiry ?” 

[677] The Subordinate Judge’s opinion on the point was in the 
affirmative. 
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Dhondu M. Sanzgiri {amicus curice^ for the plaintiffs. 
Narayan G. Chandavarkar [amicus curioe,) for the defendant. 
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JUDGMENT. 

Sargent, G. J.—The decision in Samal v. Jaishankar (1), which 
was followed in Hirijibhai v. Jamsetji (2) and is in accordance with 
the remarks of the Calcutta Court in Bijadhur v. Manohur (3), is 
conclusive that the objections taken to the award by the defendant, 
which are the subject of issues 1, 2 and 3, preclude the Court from 
filing the award, unless, indeed, as Mr. Justice West expressed it in 
Samal v. Jaishankar (1), the Court considers the objections “ obviously 
unfounded,” which there is no ground for doing in the present case. 
The question, therefore, raised by the decision in Dandehar v. Dande- 
kars ii) does not arise and need not be considered. 


Order accordingly. 


17 B. 677, 


APPELLATE CIVIL. 


Before Mr. Justice Bayley Chief Justice {Acting)^ and Mr, J'listice Candy. 


PURUSHOTTAM Vaman Soman {Original Defendant)^ Appellant v, 
Kashidas Jeychandshet {Ortgmal Plaintiff), Respondent^ 

[16th September. 1892.] 

Khoii lands~Mortgage~Sale in execution oj decree in mortgage —Suit for possession by 
assignee of purchaser at such sale-^Consent o/Khot to alienation. 

One Babsha. the registered occupant of certain lands situate in a khoti village 
mortgaged the lands to one Velji, who gat a decree on the mortgage. In exeoa- 
tion of the decree the lands were sold to Paoaeband, who assigned them to the 
plaintiff. In January, 1878, the defendant, as khot, took possession of the land, 
alleging that Babsha had no right to mortgage ; that he had left the village and 
forfeited his occupancy ; that ho (the defendant) had thereupon rightfully taken 
possession of the land in 1878, and that the occupancy had been declared forfeit¬ 
ed by revenue authorities in August, 1887, under ss. 86 and 163 of the Bombay 
Land Revenue Code. Bombay Act V of 1879. In 1888 the plaintiff brought 
this suit to recover the lands. The lower Court held that the defendant by 
accepting rent from the morlgagee was proved to have" consented to the 
mortgage and its necessary consequences.” 

[678] On appeal to the High Court. 

Held, roveraing the decree of the lower Court, that the plaintiS on the strength 
of hi3 purchase from Panaohand in 1887 had no right to eject the defendant 

[R., 30 B. 290 (303) = 7 Bom. L.R. 941.] 


Second appeal from the deciaiou of M. P. Khareghat 
Judge of Thana, 


Assistant 


Suit to recover possession of certain lands. The lands in dispute 
vreve khoti lands, of which one Babsha alias Babaji Hir Mehtar was the 
registered occupant. He had mortgaged the lands with possession to 
Velji, the brother of the present plaintiff. The mortgagee got a deoree on 
his mortga,ge, and the lands were sold under the decree at a Court sale and 
were purchased by oue Panaohand Girdhar, who subsequently assigned 
bis rights under the purchase to the plaintiff. The plaintiff thereupon let 


• Second Appeal. No. 307 of 1891. 

(1) 9 B. 254. (2) P.J, (cr 1890. 250. (3) 10 0. 11. ( 4 ) 6 B. 663, 
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out the lands to tenants, from whom the defendant Purushottam Vaman 
Soman, the khot of the village in which the lands were situate, took 
possession. The plaintiff now sought to recover possession of the lands, 
alleging that the defendant had illegally taken possession. 

The defendant contended that the lands in dispute being khoti, the 
tenant Babsha bad no right to alienate them. He alleged that Babsha 
having left the village for more than twelve years, he (defendant), as khot 
had applied to Government in the year 1878 to have the lands entered 
as khoti khalsa (lapsed to the khot), and that his application having been 
granted, he bad been in possession and enjoyment of the lands as owner, 
and that he had no knowledge of the decree on the mortgage, nor of the 
Court sale and purchase thereunder, and that the plaintiff was not entitled 
to recover possession after the lands had been entered in the Government 
records as khoti khalsa. 

The Subordinate Judge (Rao Saheb B. S Josbi) allowed the plaintiff’s 
claim. 

The defendant appealed, but the Assistant Judge conSrmed the decree. 

The defendant preferred a second appeal. 

Purushottam Parashuram Khare, for the appellant (defendant) :—The 
Judge found that as we received assessment from the [679] mortgagee 
Velji, we had consented to the mortgage by Babsha. He held that we 
had waived our right to object to the alienation by receiving rent from the 
alienee. We submit that though we received rent from the mortgagee, 
we never consented to the sale of the property either to the respondent or 
to his assignor the auction-purchaser. We are, therefore, not bound by 
the sale. Further, the sale had the effect of forfeiting the occupany rights 
of the original tenant, and the lands being entered in the Government 
records as khoti khalsa, we have become their full owner. 

The Judge has found that the plaintiff’s vendor did not obtain any 
greater right than the original tenant, and, therefore, he could not further 
alienate, our consent being only to the first alienation and its necessary 
consequences. We contend that the sale to the respondent was not a 
necessary consequence of the original alienation, viz,, the mortgage 
transaction effected by Babsha. It may be that the auction sale to 
Panachand was the necessary consequence of the mortgage, but the sale by 
Panachand to the plaintiff was not a further necessary consequence. The 
appellant is the khot of the village, and the lands in dispute wore entered 
in his name, as khoti khalsa, in or about the year 1878, while the Court 
sale was held in January, 1886, and the assignment to the respondent is 
dated February, !!887 ; so neither at the time of the Court sale, nor of the 
purchase by the respondent, the tenant had any interest in the land. We,, 
therefore, submit that the respondent is not entitled to recover possession. 

Narayan Ganesh Chandavarkar, for the respondent. 
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JUDGMENT. 

Candy, J. —This suit was brought in 1888 for possession of certain 
lands by plaintiff as assignee from one Panachand. who was the purchaser 
in a sale in execution of a mortgage decree against Babsha, the registered 
occupant of the lands in a khoti village. Plaintiff alleged that he had let 
the lands to his tenants, but that the defendant khot bad wrongfully taken 
possession in January, 1878. Defendant—the khot —pleaded that Babsha 
had no right to mortgage the lands, and that, by leaving the village,. 
Babsha had forfeited his occupancy, and that he (the khot) had taken- 
possession in 1878. 
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t680j Tbo Subordinate Judge found that the plaintiff as purchaser 
from Panachand (the purchaser at the Court sale) was entitled to bring 
the suit; that the occupants of khoti lands in defendant’s villages could 
make a transfer of their occupancy rights as by mortgage or sale,” and 
that the lands were not liable to be classed as khoti kkalsa” since, 
though Babsba had left the village, his son was residing there, and the 
order of the revenue authorities (Ex, 12) directing the lands to be entered 
as khoti khalsa was passed in August, 1888, after the institution of the 
suit. On appeal made by the khot to the District Court the Assistant 
Judge found that there was “not the slightest evidence that any tenant 
ever claimed to alienate his tenancy as of right and the khot consented to 
such claim or that he ever led his tenants to exuect that he would not 
contest such a claim. On the contrary his application in 1878 to the 
Mamlatdar to have the lands given up by tenants transferred to bis name 
(Ex, 12) shows that he was ready enough to exercise his right whenever 
opportunity offered.” But the Assistant Judge held that the khot’s 
consent to the particular alienation in question had been established by 
the fact that be had allowed the mortgagee to be in possession and had 
taken rent (assessment) from him for six or seven years. “ No doubt” 
(the Assistant Judge said) ‘ the alienee has no more right than the origi¬ 
nal tenant, and, therefore, he cannot alienate it further, the consent being 
only to the first alienation and its necessary consequences.” 

On second appeal made to this Court by the khot, it has been pointed 
out that on the Assistant Ju Ige’s finding the plaintiff is not entitled to 
succeed; for admitting that the khot consented to the particular mortgage 
by Babsha to Veiji (as to which reference m iy be made to the remarks 
o this Court m Naciardas v. Gantt (li), and that a necessary consequence 
of that alienation was a suit brought by Yelji on the mortgage, and a 
Court sale, in which Panachand was the purchaser, it was not a further 
necessary consequence that Panachand should sell bis rights to the phin- 
m lo this the plaintiff's pleader rejoins that the plaintiff is an undivided 

brother of Yelji, the original mortgagee. This mav be so ; but the 
suit was not brought by the plaintiff as [681] mortgagee : the claimjs 
distinctl> based on the fact that Panachand had assigned his rights, as 
Court purchaser, to the plaintiff, and that he (plaintiff) while in possession 
through his tenants was dispossessed in January. 1888. It has now been 

^^^ot took nossession of the lands 

ID lb/7 or 1878, (and has held possession ever since), and that he then 

for the forfeiture of the occupenov 
(ss. 86, 153. Land Eevenue Code). It is also clear that theoccupauov 

was declared forfeited to the k)tot in August, 1887, before the institution 
ot this suit (not after as supposed by the Subordinate Judge). Whether 
Babsha s son resided in the village or not, it is not contended that the 
registered occupant or any one on his behalf paid or tendered the 
assessment since 187a It is thus clear that the plaintiff, on the strength 
of his purchase from Panachand in 1887, has no right to eject the kfwt. 

've must reverse the decree of the Assistant 
Jud„ 0 , and lejocfc the obiim. All costs on plaintiff throughout. 

Decree reversed. 


(1) P. J. (1891) 107. 
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Before Sir Charles Sargent, Kt„ Chief Justice, and Mr. Justice Gandy. 


Mahadu {Original Defendant No. 2), Appellant v. Lakshmnan. 
{Original Plaintiff), Respondent.'^ [20th September, 1892.] 

Juriidiction^Revenne Jurisdiction Act [X of 1876), s. 4 (c)— Mortgage—Suit for 
redemption—Sale of mortgaged land hy Native Chief for arrears of assessment-^ 
Purchaser at sale—Claim by purchaser against mortgagor and mortgagee. 

The plaintiff sued to redeem certain land mortgaged by him to the first 
defendant. The second defendant claimed the land as owner, alleging that the 
mortgagor and mortgage had failed to pay the assessment on the land to the 
Native Chief to whom it was due. The latter had accordingly sold it by public 
auction to realize the assessment, and he (defendant No. 2i had bought it. The 
Court of first instance rejected the plaintifi’s claim on the ground that the suit 
could not be entertained by a Civil Court under the provisions of the Revenue 
Jurisdiction Aot (X of 1876) and the Land Revenue Code (Bombay Act V of 1879). 

On appeal the District Court reversed the decree and remanded the case for 
trial on the merits. 

Held, confirming the order of the District Court, that Government having 
rendered no assistance in the proceedings for the realization of the revenue by the 
[682] Native Chief on which the defendant relied, the jurisdiction of the Civil 
Court was not taken away by s. 4 (c) of the Revenue Jurisdiction Act ;X of 1876). 


Appel¬ 

late 

Civil 

)7 B. 681. 


Appeal against an order passed by G. C. Whitworth, District Judge 
of Nasik. 

The plaintiff sued to redeem certain land mortgaged by him to defend- 
unt No, 1. Defendant No. 2 was in possession. 

Defendant No 1 (Vithu) answered that the mortgage debt was not paid 
off, and that a large sum was still due to him. 

Defendant No. 2 (Mahadu valad Shama) resisted the claim. He 
admitted that the land in dispute originally belonged to the plaintiff and 
had been mortgaged by him to defendant No. 1, but he alleged that they 
had both failed to pay the Government assessment due to the Chief of 
Vincbur.who had therupon sold the land at public auction for the recovery 
of the arrears of assessment, and that be (defendant No. 2) had purchased 
it. He, therefore, claimed to hold the laud as owner. 

The Subordinate Judge rejected the plaintiff’s claim on the following 
grounds :— 

Now the simple question is that whether, after the land has been 
disposed of for default in payment of arrears of Government revenues 
thereon by the occupants thereof, can the Civil Court take cognizance in 
having the land restored to the occupant. My opinion is in the negative. 
The reasons are that s. 4. both paragraphs of cl. (c) and last paragraph of 
cl. (f) of the Kevenue Jurisdiction Act (X of 1876) prevents Civil Courts 
from entertaining claims against Government or others for setting aside 
sales for arrears of land revenue or claims connected with or arising out 
‘of any proceedings for the realization of land revenue or respecting the 
occupation of vacant land. Here, if there is any claim of the plaintiff or 
'defendant No. 1, it is against not defendant, No. 2, but against the 
"Vinchurkar Chief, who is not made a party. The Vinchur Chief with 
respect to the land occupies the same position as the British Government 
with respect to revenue-paying lands in British India, and as the Collector’s 
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procediDgs under 33 . 56 aod 57 of the Land Revenue Code (Acfc V of 1877) 
could not betaken eognizance of by the Civil Courts, so the Vinchurkar 
Chief having exercised a similar power [683] under ss. 56 and 57 of the 
Land Revenue Code in respect of the land3in suit for arrear3 of revenue, 
the Civil Court cannot take cognizance.” 

On appeal by the plaintiff the District Court reversed the decree and 
remanded the case for trial on the merits. The Judge remarked :— 

“ I think the Subordinate Judge was wrong in regarding the Vinchur¬ 
kar as standing in the place of Government for the purposes of the Land 
Revenue Code and the Revenue Jurisdiction Act. If the Vinchurkar was 
an independent Chief, then Vinchur was not British India, and the Acta 
named would not apply at all. But it is admitted that the Vinchurkar was 
the holder of a saranjam and exercised both civil and magisterial powers 
under sanads from the British Government, and there is nothing to 
show that he had higher rights in revenue matters than can he conferred 
upon holders of alienated villages under the Land Revenue Code. These 
do not include the power of forfeiture of land. Only forfeiture to 
Government is recognised { 3 . 153). and Government was not concerned 
in this matter. If the land was sold for default, it was sold subject to the 
first defendant’s lien ; if it was not sold, it is still the plaintiff’s, subject 
to the first defendant’s lien.” 

Defendant No. 2 preferred a second appeal. 

Shivram Vithal Bhandarkar, for the appellant. 

Daji Abaji Khare, for the respondent. 

JUDGMENT. 

Sargent, C. J.—As it is clear from the judgment of the Subordi¬ 
nate Judge, and it is also assumed by the District Judge, that Government 
rendered no assistance in the procee lings for the realization of the revenue 
by Vinchurkar, on which defendant No. 2. relies, we must hold that the 
jurisdiction of the Civil Court is not taken away by s. 4 (c), Act X of 1876. 
And we, therefore, cootirm the order with costs. 

Order confirmed. 


17 B. 684 (F.B.). 

[684] FULL BENCH. 

Before Mr. Justice Parsons, Mr, Justice Tclang, and Mr. Justice Gandy. 

Ratulal Rangildas {Plaintiff) v. Vrizbhukhan Parabhuram 
{Defendant).* [22ad April and 27th September, 1892.] 

Siamp^Order for payment of money on a person noi a tanker. 

The plaintiff agreed to lend money to the defendant for payment of hie trado 
debts, &c. In pursuance of the agreement the defendant gave his creditors 
for certain sums. These '^chits'' were addressed to the plaintiff and 
requested him to pay the amounts mentioned therein. Ho did so, and now sued 
for the amount advanced. It was contended by the defendant that the “chifs'* 
being cheques or bills of exchange wore inadmissible in evidence, because 
unstamped. The Oourt found that by the agreement the plaintiff was not con¬ 
stituted the defendant’s banker within the moaning of ol. (6), 9 . 8 of the Stamn 
Act, 1879. 

Held that the chits did not require a stamp. 

[D., 13Ind.Cas. 330 = 38 P. L. R. 1912 = 184 P. W. R. 1912.] 

• Civil Roforonoe. No, 91 of 1891. 
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This was a reference made by Khan Bahadur Burzorji Edaiji Modi, 

Judge of the Court of Small Causes at Surat, under s. 49 of the Indian 
Stamp Act (I of 1879). 

The facts stated in the reference were as follows:_ 

The plaintiff agreed to lend the defendant money required by the 
latter for paying his trade debts, &e. In nursuance of this agreement the 
defendant between the 24th July, 1888, and the 5th November, 1888, gave 
chits ” to his creditors addressed to the plaintiff. These “ chits ” were 
all in the following form:-“To Patel Ratulal Rangildas written by 
Vrizbhukhandas Parbhuram. Give Rs. (stating amount) co (stating 

name of payee). Dated, &c.” 

These chits were presented to the plaintiff, who paid the amounts 
mentioned m them, and got a receipt endorsed on the back of each “ chitr 
The plaintiff' after giving credit for certain payments brought this '^u’t 
for Rs. 499. The defendant contended that the chits ” were inadmissi¬ 
ble m evidence, unless stamped with an anna stamn, as bills of exchange 

or cheques, and that the duty and penalty could not be accepted und'er 
s. o4 of the Stamp Act I of 1879. 

TTTI ^ The Judge subrnitted the following question for decision •_ 

Whether the chits " * are chargeable with a stamp duty of 

one anna either under article 19 of sch. I of Act I of 1879 as cheques or 
under any other provision of the Stamp Act.” 

The opinion of the Judge was that the “ chits " were not chargeable 
With a stamp duty, as they were not cheques. 

Telang, Jj—T he statement of the agreement in the plaint, as sum- 
marized by the Small Cause Court Judge, is very loose, and it is not easy 
from that statement to make out with precision the relations of the parties 
as created by that agreement. I think it will be better to ask the Small 
Cause Court; Judge to take evidence as to the nature of the original 
agreement (which does not appear to be in writing) and certify his finding 

on such evidence before we express an opinion on the Question put. As 

the matter stands, I am inclined to think that the plaintiff was not a 

banke^ and that the chits in question need not have been stamped The 

plaintiff appears only to have undertaken to lend money as required for 

he purpose indicated, and that alone can hardly constitute him the 
defendant s banker. 

Birdwood, J.—I concur in the proposed reference. The following 
issue might be sent down for trial:— ° 

"Whether the plaintiff was constituted by the alleged agreement the 

“S il?9T" ■■ ^ 

Both parties should be allowed to give evidence as to the nature of 
the a-^eement, and the finding should be certified within three months. 

The case was accordingly sent back, and the finding of the Judge on 
B6nS°''^ negative. The case came again before the Full 

JUDGMENT. 

issuo^frffh having found on the 

negrtive answer to this reference must also be in the 


Order accordingly. 
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[686] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


Bayabai {Applicant) V. Sarasvatibai, minor, by her guardian 
Gangadhar Bhagavant {Opponent) r [27bh September, 1892.] 

mu — Probate—Applicatioti for probate refused by District Court on ground that will 
not proved-'On appeal finding by Biqh Court that the ivill was proved—Subsequent 
application for probate to be made to District Court and not to Sigh CoJ^r^ Practice 
— Procedure. 

Where on appeal from the District Court it was found by the High Court that 
a will was proved. 

Held that a subsequent application for probate should be made to the District 
Court. 

This was an application against an order passed by Dr. A. D. 
Pollen, District Judge of Poona. 

One Bayabai presented an application to the District Court at Poona 
to obtain probate of a certain will under Act V of 1881. The District 
Judge found that the will was not proved and rejected the application. 
Bayabai appealed, and the High Court reversed the order, holding that 
the will was proved by the evidence, and directed that probate be granted 
to her (see Printed Judgments for 1891, p. 146). 

In pursuance of the High Court's order, Bayabai presented a fresh 
application to the District Court for the grant of the probate on the 10th 
February, 1892. The application was also rejected by the Judge on the 
following grounds :— 

“ The application for probate must be made to the Court that ordered 
the grant of probate. This Court cannot proclaim that the will was proved 
before it when it has held that the will was not proved. The probate is 
equivalent to a decree, and when a decree is reversed on appeal by an 
appellate Court, it is the appellate Court that passes a new decree.” 
Bayabai then applied for probate to the High Court. 

Mahadco Chinmaji Apte, for the applicant. 

JUDGMENT. 

Sargent, C.J.—The District Judge objects to issuing a probate, 
because, he says, he cannot proclaim that the will was proved [687] before 
the District Court. No doubt the District Court would have to state in 
the probate that the will was proved before it, but so it must be deemed 
to have been, after the decision of this Court that it was established on 
the evidence. In order to execute the order of this Court a probate, 
(which is not, as the District Judge supposes, a decree of the Court, but 
“ the copy of the will under the seal of the Court ” s. 3, Act V of 1881), 
has to be prepared and issued, which, under s. 583, is the duty of 
the lower Court. We must, therefore, refuse the application that probate 
be granted by this Court, and direct the District Judge to grant it. 

Application rejected. 


* Civil Applicfition No. 413 of 1892* 
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1892 

Sep. 29. 


Before Mr. Justice Parsons, Mr. Justice Telang and Mr. Justice Gandy. 

Pealhad Lakshmanrav Nikane {. Plaintiff ) v . Vithu and another 

{Defendants).* [29th September, 1892.] 

Stamp—Money-bond—Endorsement of transfer-Sections 13, 14 and 34 of the Indian 
Stamp Act (J 0 / 1879). 

The endorsement of transfer written on a simple money-bond duly stamped 
requires a stamp, and can be stamped under s. 34 of the Indian Stamp Act (I of 1879). 

This was a reference made by Rao Saheb Sakharam Mahadev 
Karandikar, Subordinate Judge of Devgad in the Eatnagiri District, under 
9. 49 of the Indian Stamp Act (I of 1879). 

The defendants Vithu and Atma executed a simple money-bond in 
favour of one Eamshet Vitshet Khadaya, who subsequently transferred 
his interest in the bond to plaintiff Pralhad Lakshman Nikane. The 
instrument of transfer was written on the back of the imnressed stamp- 
paper on which the principal bond was written. A question having 
arisen as to whether the instrument of transfer required to be stamped, 
the bubordinate Judge submitted the following question for decision : — 

“ (1) Whether the instrument of transfer on which the plaintiff has 

1 Q 7 Q stamped by this Court as per s. 34 of the Stamp Act I of 

^o/y# 

[688] The opinion of tbe Subordinate Judge was in tbe affirmative. 
There was no appearance of parties. 


FlXLri 

Bench. 

17 B. 687 
(F.B.). 


OPINION. 

J" If! appears to us that the endorsement of transfer in 
this case cannot be treated as falling within the exemption allowed by 
the proviso to s. 13, which in terms extends only to "any endorsement 
which IS duly stamped or is not chargeable with duty.” Ex concessis 
the endorsement in this case is not duly stamped and is chargeable with 

^ 1 Q u- *’® fall under the nrinoipal clause of 

forbids a second instrument being written upon a paper on 
which one instrument has already been written. The second instrument 
being thus written in contravention of s. 13 must under s. 14 be deemed 
o be unstamped. And then s. 34 and its provisos, which apply to all 
unstarnped instruments, whether actually or only constructively so, must 
come into operation. This appears to us to be the true construction of 
the seotKms But in In the matter of Hanmapa (l) the opinion is expressed 
tnat the (.collector ought to refuse to stamp the endorsement, because it is 
made in contravention of s. 13. That seems to indicate that in such a 
case the power to set the matter right by the enforcement of a penalty, 
as provided elsewhere in the Act, does not apply. As at present advised, 
we are not prepared to go as far as this. It would be equivalent to adding 
Another sanction to the rule laid down in s. 13 besides the sanction pro- 

A 1^ think that that is not a correct construction of the 

ACC. We have consulted Sargent, C.J., upon the point, and he authorizes 


• Civil Reference No, 13 of 1892, 
(1) 13 B. 281, 
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US to say that bo agrees io the view now expressed, and that in Hcinniapd s 
case it was hot the intention of the Court to decide the point which has 
here arisen. The answer bo the question put by the Subordinate Judge 
must be in the affirmative. 


Order accordmghj. 


17 B. 689. 

[689] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Gandy. 

Fardunji AspanuiaRJI (Original Opponent), Appellant v. Navajrai 

(Original Applicant), Eespondent.* [29th September. 1892.] 

Letters of adminzslration, qrant of~Dcceascd having no property or fixed place of abode 
n'ithin district—Jurisdiction of the District Judge —6’. 240 of the i^idian Succession 
Act (Xof 18G5). 

A District Judge cannot grant letters ol administration to a Parsi if the 

deceased had not at the time nf his doith a fixed place of abode or any property 

within his district. See s. 240 of the Indian Succession Aot, X of 1865. 

Appeal from an order of J. B. Alcock, District Judge of Surat. 

One Aspandiarji died after making a will of his property bequeathing 
a legacy to his daughter Jaiji, who had possession of part of his estate at 
Surat. The will was proved and Jaiji received her legacy. Afterwards 
Navajbai, widow of Mancherji Aspandiarji (son of the testator), brought 
a suit against Jaiji in the Subordinate Judge’s Court at Surat forthe^ 
administration of Aspandiarji’s estate. Jaiji died ponding that suit. 
Navajbai thereupon presented an apnlication to the District Court at Surat 
under 3 . 222 of the Indian Succession Act (X of 18G5) for the grant to her 
nominee Thakardas of letters of administration to Jaiji’s estate. 

The opponent Fardunji Aspandiarji, a brother of Jaiji, contended 
that the Court had no jurisdiction to grant the application, inasmuch as 
Jaiji left no property within the jurisdiction of the District Court at Surat, 
and that she resided ac Bombay. 

The District Judge of Surat granted the application, observing : “Jaiji 
had possession of part of Aspandiarji’s estate in Surat. She gets nobbing 
under his will except a legacy, which she has received ; the will having 
been proved and the estate administered in Surat. This Court, therefore, 
has jurisdiction to make an order under s. 222.” 

The opponent appealed against the order. 

Govardhanrani M. Iripathi, for the appellant:—The application can 
only be granted under the provisions of s. 210 of the Indian Succession 
Act. Jaiji owned no property of her own at [690] Surat, nor was she 
a resident there. The more circumstance that the administration suit is 
going on at Surat, and that Jaiji was in possession of Aspandiarji's 
property at Surat, could not give to the Disbriot Judge the jurisdiction to 
entertain the application for administration to Jaiji's estate. 

Manekshah J. Taleyarkhaii, for the respondent. 

JUDGMENT. 

Sargent, C.J.—The Court of Surat, in which the suit to administer 
the estate of Aspandiarji has been brought, had no jurisdiction to grant 


* Civil Refereuce No. 84 of 1892. 
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administration of Jaiji’s estate. Section 222 of Act X of 1865 enables 
the plaintiff to apply for the issue of letters of administration to his 
nomioee; but the Court, to which such application had to be made, was 
the Court as determined by s. 240, and as Jaiji had not “a fixed place of 
abode, nor owned property,” within the district of the District Judge of 
Surat at the time of her death, that Court had no jurisdiction to grant the 
letters of administration asked for. 

We must, therefore, discharge the order appealed from, but without 
■costs. 

Order discharged. 


17 B. 690 (F.B.). 

FULL BENCH. 

Before Sir Charles Sargent^ Kt.^ Chief Justice^ Mr. Justice Parsons and 

Mr. Justice Teiang. 


Gadadhar Bhat (Original Plaintiff), Appellant v. 
CHANDRABHAGABAI {Original Defendant), Respondent.^' 

[6th December, 1892.] 

Mmdu law—Inheritance—Moveable property—Daughter-in-law inheriting moveable 

from father-in law—Estate taken by her in such property — Widow — 
Widow s estate in moveables—Ho power to dispose by will of moveables. 

Where a son predeceased his father, and the son’s widow subsequently succeeds 
to her father-in-law’s property as his heir, she takes the same estate in it as she 
does in property inherited bj her from her husband. 

Under the law of Mitaksbara a widow has no power to bequeath moveable 
property inherited by her from her husband. 

In the presidency of Bombay, moveable property inherited by a widow from 
her husband devolves on her death to her husband’s heirs. 

If the decision of Damodar v, Purmanandas (1) is to be regarded as necessarily 

giving to the heir of a widow on her death such moveable property inherited 

from her husband as remains undisposed of by her, it must be treated as of no 
authority. 

IF., 28 B. 453 = 6 Bom. L.R. 460 (462) ; 8 Ind. Gas. 214 (215) = 4 S.L.R. 77 • R. 24 
B. 192 (204) = 1 Bom.L.R. 674 ; 32 B. 59=9 Bom.L.R. 1305 (1318); *2 Bom. 
L.R. 888 (890) ; 10 Bom-L.R. 210 (222) ; 5 Ind. Gas. 752 = 6 N.L.R. 46 (47)' 
D., 21 B. 170 (173).] ^ 

[691] This was a first appeal from the decision of Rao Bahadur 
Naro Mahadeo Thosar, First Class Subordinate Judge of Abmednagar. 

The plaintiff, Gadbadhur Bhat, sued to recover the property of his 
paternal uncle Bhatam Bhat Sakbaram (see the genealogy given below 
in the judgment of Jardine, J.), who died in 1881. Bhatam Bhat had a 
son named Kashinath, who predeceased his father, having died childless 

^ widow named Vithabai, who on Bhatam’s death in 
1881 took^ possession of his property and remained in possession until 
her death in 1887. On her death her sister, the defendant Chandrabhaga- 
pai. took possession, claiming it under the will of Vithabai. The plaint- 
ifl now sued for this property, claiming it as the heir of Bhatam. 

"Fhe Subordinate Judge found that the plaintiff was the heir of 
atam and that the will of Vithabai was invalid as to the immoveable 
■property, but valid as to the moveable property; 
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The plaintiff appealed. 

In appeal the case came before Jardine and Parsons, JJ., who referred 
the following question to a Full Bench :— 

Whether under the law of the Mitakshara, Vithabai had power to* 
bequeath to the defendant by her will moveable property inherited by 
her from her husband." 

In referring the case the Judges stated their opinion as follows :— 

Jardine, J.— This appeal is made by the plaintifi from an original 
decree of the Subordinate Judge of the First Class at Ahmednagar. The 
plaintiff claimed certain ancestral moveable and immoveable property 
from the defendant, alleging that he was entitled as heir of Bhatam 
Bhat. The defendant pleaded title under the will of her sister Vithabai, 
the deceased widow of Kashinatb, the son of Bhatam Bhat, who survived 
Kashinath. Kashinath seems to have left no issue. The relationships are- 
shown in the following table :— 


[692] Megbasbam Bbat. 

I 

I 

Ramcbandra 

1 

Nana 

1 

Gadadhar Bbat 
(plaintiS) 


I 

Sakbaram 

1 

Bbatam Bbat 
died 1831 

I . 

Kftsbinath died 1878, 
leaving widow Vitha¬ 
bai, who died 1887, 


The Subordinate Judge found that the plaintiff was not united in¬ 
family with Bhatam Bhat; that on the death of Vithabai he was the 
proper heir of Bhatam Bhat ; that the will purporting to be made by 
Vithabai was proved ; that it was invalid as regards the devise of the 
immoveable and valid as regards tho bequest of the moveable property. 

The only question argued before us, in appeal, is one of law, namely, 
whether Vithabai had power to bequeath the moveable property, which 
includes some bonds that have come into the defendant’s possession. 

The reasons for this part of his decision are recorded by the Subor* 
dinate Judge as follows :—“ Bhatam Bhat had only a money interest in 
the property taken in mortgage. So what he left to his daughter-in-law, 
Vithabai, was simply a money interest,—that is, so much money converted 
into a mortgage-right shape. So these mortgage-bonds as well as the 
other moveable property, consisting of ornaments and simple money bondsy 
were a sort of property which I regard Vithabai as competent to devise 
in favour of the defendant. If she had disposed of this property in her 
lifetime, I think no one could have questioned her competency to do so. 
If this was the case in her lifetime, I think the same may be said to hold 
good after her death." 

Mr. Jardine contended for the appellant that moveable property 
inherited by a widow from her husband's family is not stridhayi^ and, 
therefore, is not her absolute property to dispose of as she pleases by will. 
Mr. Branson argued the contrary of these propositions on behalf of the 
respondent. In dealing with the authorities, some of which are collected in 
the judgment of [693] Mr. Justice Scott in Damodarv. Fnrmanandas (!)» 
Mr. Jardine conceded that moveable property taken by a widow under 
(lift or will of tho husband is slridhan^ and at the widow’s disposal, andi 


(1) 7 B. 156. 
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that the above decision was right as regards the property in suit before 
Mr. Justice Scott, which had come to the widow by beauest of her hus¬ 
band, but he contended that the learned Judge went too far in the obiter 
remark at p. 164, that “ the resume of recent decisions shows a consensus 
of authority deciding that a widow may deal absolutely with moveables 
inherited from her husband.” 


Mr. Jardine began by citing the authority of Mr. Mayne, s. 370, 

Mayne s Hindu Law (5th Ed.), which quotes three cases out of 1 Borra- 

daile —Chooneelal v. Jussoo (l), Dhoolubh v. Jeevee{2), Umroot v. Kalyan- 

das (3) and Venkata Rama v. Venkata Suriya (4) for the following state¬ 
ment :— 


A married woman may make a will of her stridhana or any other pro¬ 
perty which is absolutely an her own disposal. But she cannot devise 
property inherited from males, since her interest in it ceases at her death.” 


Mr. Mayne’s views are more fully stated in chap. 20 about Woman’s 
Estate where the definition of stridhan in the Mitakshara is fully discussed. 
In s. 567 he comes to the power of a widow over moveables, and in 
s. 598 observes, in conclusion, as follows :— 

“ Whenever the question arises for final decision, it will be well 
to bear in mind the observations of the Judicial Committee in Bkugwan- 
deen v. Myna Baee (5). These show that the texts which authorize a 
woman to dispose absolutely of moveable property given to her by her 
husband are different from those which control her disposition of property 
'^meritedy and that she may probably have larger powers over the former 
than over the latter. Also, that reliance can no longer be placed upon the 
much canvassed text of the Mitakshara (ii 11. s. 2), as raising any [695] 

analogy between property inherited by a woman and her stridhanuniy as 
regards her right to dispose of it.” 

The rulings referred to are those mentioned in s. 567 at p. 706, 
Thakoor v. Bai Baluk Ram (6), Bhugwandeen v. Myna Baee (5), Collector of 
Masuhpacamv. Gavaly Vencata{7)y Eeerui v. Koolahul (8), To the above I 
would add Muttu Vaduganadha v, Dora Singa (9). See the passage at 
pp. 108, 109, quoted in Jankibai v. Sundra (10;, 

Mr. Branson, however, relies on the views expressed in Vijiarangam v. 
Lakshuman{l\) by Mr. Justice West that all property acquired by a woman 
by inheritance is classed by the Mitakshara as stridhan. On this subject 
I will presently refer to the discussion by the Full Bench in Bhagirthihai 
v. Kahnujirav (12) and the interpretation of that decision in Jankibai v. 
Sundra, However, it does not follow, as a consequence from the property 
being stridhan^ that the widow has unrestricted power to alienate. 
At p. 266 of the report of Vijiarangam's case, West. J., says; “A 
widow may dispose as she pleases of property as to which this'poweris 

conferred, but to recognize inherited property as part of her 
stridhan by no means involves the consequence that she can alien it 
without good reason.” See West and Buhler, 317 to 322, for this discussion 

584, Mayne s Hindu Law. The same reasoning was also applied 
o he devolution, on the death of the widow, of moveables inherited from 



(1) 1 Bor, 60. 

(4) 2 M, 333. P.C. 

(6) 11 M. I.A. 139 (173) 
(8) 2 M. I. A. 331. 

(10) 14 B. 612 (621). 


(2) 1 Bar. 75. ( 3 ) x Bor. 314, 

(5) 11 M.I.A. 487.610 (614) = 9 Suth. W.R. (P.C.) 23. 
(7) 8 M.I. A. 629. 

(9) 8 I.A. 99, 108 (109) = 3 M. 290. 

(11) 8 B H.O.R. O.C.J. 244 (260, 271) (12) 11 B. 285. 
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the husband and treated as stridhan in Harilai v. PranvalcLvdas (1) by 
Sargent, G.J. 

The earlier cases in Borradaile’s Reports are not of much importance 
as authorities ; they are reviewed in Bhagirthibai's case (2). In the case 
of Pranjivandas v. Devhuvarbai (3), which arose in the Island of Bombay, 
Sir M, Sause. Chief Justice of the Supreme Court, comes to the following 
conclusion :—“ On the [69d] whole, I think the spirit and practice of 
Hindu law, as recognized in Western India, will be best construed by 
treating the widow as having uncontrolled power over the moveable estate.’* 
In Vinayak v. Lakshmibai (4) that Chief Justice says the above decision 
was passed after lengthened consideration of all the accessible authorities, 
and that the doctrine about daughters was mainly based on the authority 
of the Mayukha. The case of Bechar v. Bai Lakshmi (5) was from Gujarat. 
It came before Forbes, Erskine and Westropp, JJ. They were “ of opinion 
that the Hindu law existing on this side of India gives a widow absolute 
power over the moveable property of her deceased husband which has 
been inherited by her.” In Lakshmibai v, Ganpat{G), Arnould, J., decided 
that the widows of separate Hindus who died without male issue are 
entitled as heirs, absolutely to their husbands’ shares of the moveable 
property. The case arose in this island. 

The above decisions are those in which the present question has been 
actually decided in the Courts of this Presidency. In other cases there 
are dicta on which Mr. Branson relies. In Balvantrav v, Purshotam (7), 
where the Full Bench decided a question of limitation, they say : 
“ The widow in this Presidency takes a limited estate only in the immove¬ 
able property of her childless husband, or son, but she takes his moveable 
estate absolutely— Bechar v. Bai Lakshmi (5). Vinayak v. Lakshmibai (4), 
Pranjivajidns v. Devkiivarbai f3) ; Chayidrabhagabai v. Kashinath (8). 
In the QB.se o( Mayaram V. Motiram id), immoveable property only was 
in suit. So in Tidjaram v. Mathuradas (10), the question before the Court 
related only to immoveable property received by a widow in gift. The 
following passage in Westropp, C. J.’s judgment at p. 670 seems not to 
have been required for the decision of the case :—** Here in this Presi¬ 
dency, the widow, who as such takes the property of her husband dying 
without leaving male issue and separated from his kinsmen, is, except 
for certain limited purposes, restrained from alienating such portion 
[696] of that property as is immoveable. In it she has only an estate 
durante viduitate, but she is entitled to his moveable estate absolutely— 
Pranjivandas v. Devkuvarhai (3): Mayukha, Oh. IV, a. 8, pi. 3. 4 ; see also 
8 Bom. H, G. Rep. at p, 156, O. C.J.: 4 Bom. H.C. Rep. at p. 163, O.C.J. 
and 6 Bom. H.C. Rep. p. 1; Act XV of 1856, s. 2.” 

The next case is that of Dainodar y. Purmaiiandas (11) decided by 
Scott, J., in 1883. The dicUun already quoted is as regards inherited 
moveables. The learned Judge expressly says that the question of law 
before him related to iproporty left to the widow bv her husdand’s will. 
The following authorities which he cites deal with wills and gifts;— 
Koonjbehari Dhur v. PremGhand{l2)\ Venkata Eama v. Venkata Suriija (13); 


(1) IG B. 229. 

(3) 1 B.H. C. R. 0. C. J. 130. 
(5) 1 B. H. C. R. A. C. J. 56. 
(7) 9 B. H. C. R. 99 (111). 

(9) 2 B.H. C. R. 313. 

(11) 7 B. 156. 


(2) 11 B. 286 (29S). 

(4) I B.H. 0. R. 0. C. J. 117 (124). 
(6) 4 B. H. 0. R. O.C J. 162. 

(8) 2 B. II. 0. R. 323. 

(10) 6 B. 662. 

(12) 5 0. 684. 


(13) 1 M. 281, and in the Privy Council on appeal 2 M. 333 
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Yyavahara Mayukha, Ch. IV, s. 10, pL 9, Tbe following, which he also 
cites, relate to property inherited, and the last of the three is obiter — 
Beckar v. Bat Lakshimi (1), Pranjivandas v. Devkuarbai (2), and 
Balvanravy. Purshotam (3), The text of Katyayana, which Scott, J., 
restricts to imoDoveables certainly includes both moveable and immove¬ 
able property” according to the Privy Council in Bhugwandeen's case (4) 
and has since been interpreted to include moveables by Turner, C. J., 
and Muttusami, J., in Narasimha v. Venkatadri (5), who at p. 292 
also observe that “in Vyav,ahara Mayukha, Gh. IV, s. 8, sloka 4, 
Katyayana s text is expressly stated as applying to moveable and 
immoveable property. Mr. Justice Scott also quotes some decisions 
of the Privy Council. To meet Mr. Mayno’s argument in s. 593, he 
remarks that the Judicial Committee strictly limited theix* decision in 
BhugivandeerCs case to the cases governed by the Benares School, and he 
quotes the well-known remark in Thakoor v. Rai Baluk Ram (6). that 
the result of the authoricies seems to be, that although according to 
the law of tbe Western Schools the widow may have the power of dispos¬ 
ing of moveable property inherited from her husband, which she has [697] 
not under the law of Bengal, she is by the one law. as by the other, res¬ 
tricted from alienating any immoveable property which she has so 
inherited ; and that on her death the immoveable property, and the move- 

able, if she has not otherwise disposed of it, pass to the next heirs of her 
husband. 

This quotation fitly leads to a discussion of the Privy Council cases 
to which I now turn . At p. 174 of the same Report, their Lordships say 
generally that there are many cases to “ show that, according to the 
^enares and other Western Schools, the power of a widow over property 
inherited from her husband is limited, and that on her death it nasses to 
ms heirs. In interpreting the Mitakshara. Gh. II, s. 11, pi. 2, their 
ijordships exclude tbe widow’s inherited property from peculium or 
stridkan proper. This judgment and the two cases mentioned in it and 
Bnugwandeen's case are the basis of the statement of Mr. Mayne, which 
as regards immoveables, I take to be correct (s. 567) that it is thoroughly 
settled that a widow takes only a restricted estate, and that at her death 
It passes to her husband’s heirs. 

In Bhugwandeen's case (4) decided in 1867, the Judicial Committee 
intepret the meaning of the word stridhan and define the widow’s power 
o disposal. After alluding to the Mitakshara and discussing the texts of 

Wareda and Katyayana found in Colebrooke’s Digest, Texts 476_477, 

tney say that " the preponderance of authority is certainly in favour of 
the proposition that, whether the widow has or has not'the power to 
dispose of inherited moveables, they as well as the immoveable property, 

A. pass on her death to the next heirs of the husband.” 

at P. 512 It IS remarked that “both the Vivada Ghintamani and the 
Mayukha confine stridhan within the definitions of Manu and Katyayana. 
i-ney exclude property inherited and the other acquisitions which are 
■comprebended in the last clause of the paragraph of the Mitakshara, but 

Maonaghten.” At p. 513 the opinion is expressed 
That the reasons for the restrictions which the Hindu law imposes on 
vne widow s dominion over her inheritance from her husband, whether 


1 1 B. H. G. R. A. C. J. 56 
(3) 9 B E. 0. R. 99 (111). 

(5) 8 M. 290. 


B IX-58 


(2) 1 B.H. O.R. O. C. J. 130. 
(4) 11 M.LA. 487 (511). 

(6) 11 M.I.A. 139 (175). 
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founded on her natural dependence on others, her duty to lead [698] 
an ascetic life, or on the impolicy of allowing the wealth of one family to 
pass to another, are as applicable to personal property, invested so as to 
yield an income, as they .are to land. The more ancient texts importing 
the restriction are general. It lies on those who assert that moveable 
property is not subject to the restriction to establish that exception to the 
generality of the rule.” These remarks were apposite to the decision as 

regards the moveable property in suit. 

There are some decisions of the Privy Council which are not noticed 
by Mr, Justice Scott. In Ghotay Lall v. Chunnoo Lall (1), the Bombay 
cases were reviewed by the Judges at Calcutta, and the different views 
held by Sii- J. Arnould in Bhaakar v. Mahadel) (2) and by Mr. Justice 
West in Vijiarangam's case (3), which is treated as decided on the Mayu- 
kha, are considered. At p. 31 the Privy Council say of the daughter’s 
estate : *' No doubt in the Courts of Bombay there have been rulings and 
dicta in favour of the view that she takes the entire property. Their 
Lordships do not think it necessary, especially after their own decisions 
as to widows’ estates, to go into an examination of the Indian cases.” 

Muttu Vaduganadha s case (4) related, like the last, to the nature of 
a daughter’s estate inherited from her father. The Privy Council deal 
with the nassage of the Mitakshara about Uridhan, Ch. II, s. 11, pi. 2, 
and say, p. 108, ‘ it is impossible to construe it as conferring upon a woman 
taking by inheritance from a male a stridhan estate transmissible to her 
own heirs.’ They say of the cases of Thakoor Deyhee, BhngioandeeJi, and 
Chotay Lall, that all these cases were governed by the Mitakshara law. 
Bhugwandcen's case is treated by the Calcutta Judges as authority that a 
Hindu widow under that law has no power to alienate the moveable estate 
inherited from her husband, to the prejudice of his heirs— Shcolochmi 
Singh v. Saheh Singh (5). 

In discussing Chotay Ball's and Muttu Vaduganadha's cases in 
Jankibai's case (6) I remarked that thev were not Bombay cases, and that 
their Lordships interpreted the Mitakshara without [699] using the 
Mayukha, as it may be assumed they would if they had been declaring 
the law of this Presidency. In the present judgment I have pointed out 
that in Bhugtoandeen’s case they did resort to the Mayukha as well as to 
Katyayana and Nareda. Mr. Justice Scott in Daviodar's case says he 
follows the Mayukha and he cites Ch. lY, s. 10, pi. 9, which relates to 
gifts only. What he cites is a text of Nareda, but he does not notice the 
comment of the Privy Council on the very same text in Bhugwandecn's 
easel?), which confines that text to gifts and expressly excludes inheritance. 

The present case comes from Ahmednngar, where the law is based on 
the Mitakshara, and the Mayukha may be used in construing the Mitak¬ 
shara, though the Mayukha has not the special and almost paramount 
authority it has acquired in Gujarat— Bhagirihibai’s case (8). The ^layu- 
kha is only a secondary authority in the Maratba country—West and Buhler, 
p. 10. It serves to illustrate and supplement the Mitakshara there. But 
it may be followed so far only as its doctrines do not stand in opposition 
to its express precepts or to the general principles of the Mitakshara 
— Jankihai's case. This consideration diminishes the weight of Franjivan 
V. Devkuvarhai and Daynodar v. Purmanandas as well as of cases decided on 


(1) 6 I.A. 16. (2) 6 B.H.O.R. O.O J. 1. (3) 8 B.H.O.R. O.C. J. 244. 

(4) 8 I. A. 99. (5) 14 0. 387 (390). (6) 14 B. C12 (622). 

(7) 11 M.I.A. 487 (510 and 611). (8) 11 B. 286 (294). 
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the law of the Island of Bombay and other regions where the Mayukha 
has special authority. It also detracts from the value of dicta of 
distinguished Judges when based on the Mayukha, as in Tiiljaram v. 
Maihuradas, The decision in Bhugwandeens case, which Scott, J,, 
confines to the Benares School, is really an interpretation of the 
Mitaksbara after some consideration of the Mayukha, and has been applied 
by the Privy Council to cases arising in the Madras Presidency. 

It becomes, therefore, an important question whether the supposed 
weight of authority is sufficient to require this Court to adhere to the 
Bombay decisions rather than follow those of the Privy Council as 
regards cases governed, as this is, by the Mitaksbara. Now, of the three 
cases in which the bupreme Court and the High Court have actually 
decided the question before us, two arose in this island and the other in 
Broach. The dicta in the [700] three other cases where the question was 
not before the Court, viz., Balvantrav v. Purshotam, Txdjaram v. 
Mathuradas, and Damodar v. Purmanandas, are substantially based on 
these Mayukha cases. Vijiarangam's case was decided on the Mayukha, 
and all that West, J., said therein about the Mitaksbara is treated as 
obiter by Couch, C. J., and Ainslie, J., in Chotay LalVs case, and as 
like Devkuvarhais case, a decision on the Mayukha. Sir R. Couch treats 
the opinion expressed by West, J., as opposed to that of Sir J. Arnoald 
and contrary to the decision of the Privy Council in Bhugiuandeen’s case, 
and adds : He argues, as I understand him, that this case was not 
rightly decided. I lay stress on these words of so eminent a Judge as 
Sir R. Couch, because they show that he was not prepared to accept the 
dicta of Judges however learned, when they conflicted with the interpre¬ 
tations of the Mitaksharaby the Privy Council. In Jankihai's c&se, I have 
expressed my belief that the remark of the Privy Council at p. 32 
of the report of Chotay Balls case referred to case, namely, 

that the Bombay case most relied upon was governed by the law of 
the Mayukha. As pointed out in Janhibai's case (p. 618), Sargent, G.J., 
in Balpaty. Bhagvan (1) treats the decision on the Mayukha as to the 
siridhan including inherited t>roperty in VijiaranagarrCs case as reopened 
by the decision of the Privy Council in Muttu Vaduganadha’s case. See 
Mayne s Hindu Law, s. 576. The above observations of the Judicial 
Committee, by whose decisions we are bound, confining one of the most 
carefully considered Bombay cases to the Mayukha, seem to me to 
neutralize to a large extent those of the Judges of this Court who have 
^nfined the decision in Bhngwandeen's case to the Benares School. 
Doubtless we must give due weight to the rule stare decisis, but the 
question remains to which ?—those of the Privy Council directly 
interpreting the Mitaksbara, or those of this Court applying the peculiar 
law of the Mayukha? Whether there has been a long course of decisions 
^erating outside this island and the other regions governed by the 
^l^yukha, I am unable to pronounce. None have been shown to us. 
Those mentioned in the two digests of unreported decisions appear to 
relate to immoveables. Bai Jamna [701] V. Bhaishanlcari'^i), decided by 
irdwood and Parsons, JJ., quotes Damodar v. Purmanandas with 
approval as stating the law about inherited moveables disposed of during 
the widow’s lifetime,^ but does not apply that doctrine to the widow’s 
bequest by will of inherited moveables, and on the contrary follows 
Xhakoor Deyhee's and Bhugwandeen’s cases on that point. 

(1) 9 B. 301 (303). (2) 16 B. 233. 
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The three rulings, as already remarked, are under the Mayukha Law; 
the three dicta are substantially based on Mayukha cases. So was 
Vijiarayigain s and there Mr. Justice West says the consequence 

does not follow, from his view of the extent of the term stridhan, that 
the widow has unrestrained power of disposal, p. 269. Thus he limits 
the words "absolute estate.” 

It was after the decision in Dalpat v. Bhagvan in this Court and of 
Chotaij LalVs and Muttu Vaduqanadhas' by the Privy Council that Bhagir- 
thihai V. KahJiujirav{i] came before a Full Bench of this Court consisting 
of Sargent, C.J., West and Birdwood, JJ. In Jankibat's case, where I sat 
with Birdwood, J., I gave my reasons, p. 623,for treating the decision as 
substantially based on the Mitakshara, the Mayukha being used where it 
does not contiict as a secondary authority. The Full Bench consider the 
Privy Council rulings. At p. 617,1 personally express the opinion that we 
must take the decision " as settling that in this Presidency, whether under 
the Mitakshara or the Vyavahara Mayukha, a daughter inheriting from her 
father takes an absolute and not a life estate. We may also, I think, take 
the case as an authority for holding that the daughter took the estate as 
stridhan in some sense of the word.” At p. 620 I quote this sentence from 
the Full Bench judgment— 

"If the daughter takes an absolute estate, it has been understood she 
must, in the absence of an express rule to the contrary, transmit it to her 
own heirs.” Then I add : " The implication seems to be that the establish¬ 
ment of the proposition, that the daughter takes an absolute estate, esta¬ 
blishes also two other propositions, namely, that the property is stridhan 
and that it descends as such. But see Tagore Law Lectures, 1878, page 
302.” 

[702] If I am right in this remark, the question whether the pro¬ 
perty inherited by Kashinath's widow in the case before us is stridhayim 
the narrow and technical sense as in the Mayukha, Ch. IV, s. 10, pi. 1, 2, 
or in its etymological and larger sense as in the Mitakshara, Ch. II, s. 11, 
pi. 3 and 4, is of less consequence in dealing with the Full Bench decision. 
So far as the present question is analogous, the first requirement is to show 
that the widow took an "absolute estate.” That being proved, the Bench 
would have held it to be stridhan ; and I think Mr. Branson's argument is 
inverted and is opposed to authority when he contends that if the property 
is stridhan then the widow has unrestricted power of disposal. It is true 
that the Full Bench judgment discusses with approval (pp. 293—311) 
Devkuvarhats case as to power to alienate. But as I understand the judg¬ 
ment, this point, viz,, the widow’s power to alienate, \vasnot the question 
referred or decided. On considering the reference and arguments, as well 
as the language of the judgment, I come at length to the opinion that the 
question whether a daughter inlieriting from her parents takes an absolute 
estate, means whether it descends to her heirs, and not to those of her father. 
At p. 309 the learned Judge says : "The completeness of a woman’s estate 
in property taken by inheritance does not necessarily involve complete 
independence in dealing with it. The Mitakshara is careful to demonstrate 
that dependence is as consistent with full ownership in the case of a 
woman as of a child ; and it seems likely that Yijnaneshvara looked to 
this dependence as a safeguard for the enlarged estate which he assigned 
to women.” This view of Mr. Justice West's language is that which con¬ 
sists with what he said in Vijiarangam's case. At p. 310 he says that " the 
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subjecfeion of a woman to restrictions on alienation is quite consistent with 
full ownership in her." I may here observe that Dr. Jolly, while affirming 
West J.’s view as to what the Mitakshara includes in stridhan as against 
Mr. Mayne (Tagore Law Lectures, 1883, p. 243), concludes his history of 
Demale Property with the statement that the Mitakshara School has, by 
putting restrictions on dominion, removed the consequences of that identi¬ 
fication of stridhan with woman’s property in general. He also points 
out that there is [703] no authority for observing in Bombay and South 
India the distinction found in the Law of Mithila between moveable and 
immoveable property inherited by a widow. Pie discusses the Mayukha, 
pp. 252—259, and says : “ It may be confidently asserted, therefore, that 

there is no more reason for observing this distinction in regard to property 
inherited from males in Bombay and South India, where this point seems to 
be still open to question, than in Bengal and Benares, where the non-exist¬ 
ence of such a distinction as this has long been settled by authority." 
The above impairs Scoto, J.’s remark, so far as it relates to the question 
of inherited moveables, about the commentators being all of one opinion. 
So also do the decisions in Bengal and the more recent in Madras. 
Narasinha v. Venkatadri (1) decided in 1884 is an interpretation of the 
Mitakshara, as to moveables inherited from a husband, by the light of 
the Mayukha and the southern authorities. It does not, however, notice 
the Bombay rulings and dicta. The learned Judges say : " The Mitak¬ 

shara doctrine seems to be that the widow has a complete vested owner¬ 
ship, as contra-distinguished from a mere right to use, though her power 
over it to make a gift or sale at her pleasure is restricted by express texts. 
Hence those who considered the text of Katyayaca to be applicable only 
to immoveable property doubted whether the widow was precluded from 
alienating moveable property. Having regard, however, to the extent to 
which the widow’s power of disposition is treated, as restricted in the 
leading commentaries in the south, there appears to be little or no difference 
in the result. Hence the Judicial Committee observed in the Collector of 
Masulipatam v. Kavali that the restrictions on the widow’s power of 
alienation are of the very substance of her heritage. Assuming for a 
moment than she has a large power over moveable than over immoveable 
property, it can by no means be larger than that possessed by the father of 
a Hindu family under the text of Yajnavaikya cited in Mitakshara, Gh. I, 
s. 1, si. 27. It is observed by Mr, Mayne in s. 229 that the power must 
generally be taken to be limited to such necessary or suitable purposes as 
would come within the ordinary power of the head of a household. We 
should prefer to say [704] that the nature of moveable property being 
such that in many cases conversion is essential to its enjoyment, the widow 
is not precluded from converting it, but must preserve the capital, unless 
the expenditure of it is necessitated by the insufficiency of the income to 
provide for her maintenance, subject, nevertheless, to a power to dispose 
of a moderate portion for works of piety"— Narasinha v. Venkatadri (1). 

It may be noted, in passing, that the Privy Council decision in 
Lakshman Dada Naik's case (2) and Gurivi Reddi v. Chinnama (3) were 

cited to us by Mr. Apte for the appellant as bo the father’s power to alienate 
by will. 

The present case has been argued substantially on the judicial 
authorities, and I do not think it necessary now to enter on examination 
of the texts of Hindu law. As regards the authorities, it appears to me 
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that the solution of the question of the widow’s power of alienation does 
not depend so much on the definitions of stridhan as on the reasons of the 
Hindu law, restricting the widow’s dominion. These are given by the 
Privy Council in Bkugiuandeen’s case and elsewhere. The Privy Council 
rulings are based on the Mitakshara. The three Bombay rulings are 
based on the Mayukba. They deal more with the definition of stridhan 
and less with the restrictions on dominion. The various dicta are 
supported substantially by these rulings on the Mayukha, and though 
most of these on the point before us are deliberate and well-considered 
opinions, yet they as well as the rulings have been questioned in other 
Courts. I do not consider the question about inherited moveables to be 
so firmly settled by the Bombay decisions as to require us to follow the 
current. It has always been met by the opposing current of Privy Council 
decisions. As pointed out by Scoble arguendo in Vijiarangam's case, 
some of the authorities are remarks of a single Judge. The case of 
l^arasinha v. Venkatadri (1) and Dr. Jolly’s lectures have seen the light 
since Mr. Justice Scott decided Damodar's case. The books show that 
the question has always been one in debate. I do not think it is touched 
by the Full Bench decision in Bhagirthibai's [705] case, which I may 
remark was not quoted before us. The inclination of my own views is 
to follow the Privy Council in Bhugwandecn $ case. I say this on the 
assumption that, in cases falling under the Mitakshara law, no fixed 
doctrine has been established on the faith of which property has passed, 
and a practice grounded. The question is certainly one of general 
importance, and considering the opinions expressed and the rulings passed 
in this Court and the Supreme Court, some of them by Full Benches, in 
favour of the widow’s power to dispose as she pleases of moveable px'operty 
inherited from the husband, I am now of opinion that we should now 
refer to a Full Bench the following question :— 

Whether, under the law of the Mitakshara, Vithabai had power to 
bequeath to the defendant by her will moveable property inherited by her 
from her husband? 

Parsons, J. —I concur in the proposed reference. Assuming that 
Vithabai had power to dispose of the moveable estate in suit in her 
life-time, it doss not, I thiuk, follow that she could dispose of it by 
will. In my opinion, she could not, for at the moment of her death the 
estate would vest in the heirs of her husband, and no estate of hers would 
remain bo pass under the will. In the case o( Bai Jamnav. Bhaishankar 
(2), Birdwood, J., and myself held that "there is a difference between pro¬ 
perty inherited by a woman from her husband and property acquired by her 
as stridha7i. Both may be called stridhan, but that only can legally be 
held to be her personal property which is such at the time of her death, and 
passes as such to her own heirs.” As, however, there are decisions of 
this Court now brought to our notice which imply the power to a widow 
to dispose by will of such property, the point is one that ought to be 
determined finally by a Full Bench. 

The case being tlius referred, it came on for argument before a Full 
Bench consisting of Sargent, C. J., and Parsons and Telang, JJ. 

Jardinc (with Mahudev Ghwinaji Apte) for the appellant (plaintiff); 
—Under the Mitakshera, which is the paramount authority in the 
Deccan, a Hindu widow has no power to alienate [706] moveable property 
which she has inherited from her husband. Even a Hindu father, 
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whose rights under the Hindu law are more extensive than those of a 
widow who merely gets a life estate, is not entitled to dipose of all ancestral 
moveables— Lakshman Dada Naik v. Ramchandra Dada Naik (1). 
Though a widow may alienate moveables inherited by her fi'om her 
husband or his relatives during her life-time, she cannot do so by will: 
her power of disposition comes to an end at her death. Property nherited 
by a widow in her husband’s family is not her stridhan —Mayne’s Hindu 
Law (4th Ed.,) s. 370: Choonilal Jussoo (2) ; Dhoolubh v. Jeevee (3) ; 
Umroot v. Kalyandas (4) ; Venkata Rama v. Venkata Stiria (5); Narasinha 
v. Venkatadri (6); Blnufwandeen v. Myna Baee (7) ; Sheolochan Singh v. 
Saheh Singh (8); Harilal v. Pranvalavdas (9). See also Lsri Dut Eoerv. 
Hansbutti Koerain (10) ; Gurivi Reddi v. Chinnamma (11) ; Mussumat 
Thakoor Deyhee v. Rai Baluk Ram (12) and Chotay Ball v. Chnnnoo 
Lall (13). 

Gangaram B. Rele^ for the respondent (defendant) :—In Western 
India a widow has power to alienate moveable property inherited by her 
in her husband’s family— Bhugwandeen v. Myna Baee (7). It has been 
an established rule that a Hindu widow can dispose of moveables during 
her life time, and such disposition cannot be impugned after her death. 
If a widow has got absolute power during her life time, why should she 
not have the power to dispose away by will ? To say that she cannot do 
so by will, though she is the absolute owner during life time, would be to 
restrict her power, and the two positions would be conflicting. There is 
no direct ruling that a widow can devise away by will moveable property 
inherited from her husband, but such disposition would seem to be merely 
an exercise of her acknowledged absolute right, and it is reasonable to 
infer that she has the power which is consistent with that right— Bechar 
Bhagvan [707] v. Bai LakshmiilA) ; Vinayak Anandrav v. Lakshimihai 
(15/; Pranjivandas v. Devkuvarbai (16); Mayaram v. Motiram (17); Chan¬ 
dra Bhagabai v. Kashinath (18); Lakshimibai v. Ganpat Moroba (19) ; 
Bhaskar Trimbak v. Mahadeo Ramji(20) ; Vijiarangam v. Ijakshman{2 \); 
Balvantrao v. Purshotam (22); Tuljaram v. Matkuradas (23) ; Damodar 
v. Parmanandas (24) ; Bhagirathibai v. Kanhujirao (25) ; Harilal v. 
Pranvalavdas (9) ; West and Buhler, pp. 312, 314, 317. 
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Bench. 

17 B. 690 
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JUDGMENT. 

Sargent. C. J. —As Kashinath predeceased his father, Bhatam 
Bhat, Vitha’s title to succeed was as daughter-in-law to Bhatam Bhat, and, 
she was introduced into the family by marriage, she could not, on any 
rational principle, take a different estate from that to which she would 
have succeeded had her husband survived him. See the remarks of 
Westropp, C. J., in Tuljaram Morarji v. Mathuradas and others (23). 
It becomes, therefore, necessary to consider what is the estate a widow 
■takes in the moveable property which she inherits from her husband. 


(1) 5 B. 48. 

(4) 1 Bar. 314. 

(7) IX M.I.A, 487. (510.) 
(10) 10 0. 324. 

(13) 6 I. A. 15. 

(15) 1 B.H.C.R.A.C.J. 117. 
(18) 2 B.H.C.R.A.C.J. 323. 
(20) I.B.H.O.R. O.C.J. 1. 
122) 9 B. H. 0. R. 99. 

<25) 11 B. 285. 


(2) 1 Bor. 60. (3) 1 Bar. 75. 

(5) 2 M.P.C. 333. (6) 8 M. 290. 

(8) 14 C. 397. (9) 16 B. 229. 

(11) 7 M. 93. (12) 11 M.I.A. 139. 

(14) 1 B.H.C.R.A.C.J. 56. 

(16) 1 B.H.C.R.A.C.J, 130. (17) 2 B.H.C. R.A.C.J. 313. 
(19) 4 B. H. C. R. O. C.J. 150. 

(21) 8 B. H. C. R. O. C. J. 244. 

(23) 5 B. 662 (670). (24) 7 B. 155. 
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Before proceeding to consider the authorities in this Court, it will bo 
convenient to refer to certain important judgments of the Privy Council on 

the subject, . 

In Bhugwandeen Doohey v. Myna Baee (1), the question was (see- 

p. 495/, whether, according to the law of the Benares School, a Hindu widow 
is competent to dispose, by will or deed of gift, of either moveable or 
immoveable property, inherited from the husband to the prejudice of her. 
next heirs—and their Lordships, after referring to the decisions in the 
High Courts of Madras and Bombay, in which a distinction was said to 
have been drawn between moveable and immoveable property and point¬ 
ing out that the authorities upon which that distinction is based were not 
accepted at Benares, proceed to discuss the law, as they say, independently 
of those decisions.” and arrive at the conclusion that such a distinction 
was not tenable, and that the widow’s [708] “ power of disposition over 
both moveable and immoveable property is limited to certain purposes, 
and on her death both pass to the next heirs of her husband.” 

More recently in MiiUa Vaduganatha Tcvar v. Dorasinga Tevar (2), 
where the question was as to the estate of a daughter, the Privy Council 
after referring to Bhngicandeen Doohey Myna Baee [l), broadly lay it 
down as settled that " as regards both moveable and immoveable property, 
a woman, taking by inheritance from a male, takes only a restricted 
interest which, on her death, devolves on the heir of the last male owner. 

It is plain, however, as shown by their Lordships’ remarks in the second 
paragraph of their judgment at p. 109, that this decision was based on the 
Mitakshara as applicable to Benares, and that they did not intend to shut 
out the possible contention that such a construction of the Mitakshara was 
not applicable to other parts of India, and they proceed to remark that, as 
regards the Carnatiic. where the case before them arose, the other authorities 
in the Carnatic besides tlie Mitakshara, viz,, the Smriti Chandrika and 
Daya Vibhaga. afford no reason for holding that " the root of the title 
was to be found in the woman and not in hor father.” This examination 
of the above important judgment of the Privy Council shows clearly, we 
think, that their Lordships considered that the law as to the nature of the 
widow's estate in the property inherited from her husband might not only 
be different in the Benares and other Western Schools from what it is 
in Bengal, but that the law might also differ in the Benares and Western 
Schools according as the Mitakshara. which was, for the most part, the 
principal authority in those schools, might receive different constructions 
by being read by the light of the other authorities in those schools in 
conjunction with local usage imd custom. This conclusion from the 
Privy Council authorities is developed more at length in the judgment in 
Bhagirthibai v. KaUnujirav (3). 

Passing, then, to the consideration of the Bombay authorities on the 
subject, wo find it laid down as far back as 1859 by Sir Matthew Sausse in 
Franjivandas v. Devknvarbai (4). that " according to the spirit and 
practice of Hindu law, as recognixed [709] in Western India, the widow 
has an uncontrolled power over the moveable estate, but has nothing 
more than a life estate in the immoveable estate ” In 18G3, Forbes, 
Erskine and Westropp, JJ., in Btxhar v. Bai Lakshmi (5), also held that 
“ the Hindu law on this side of India gives a widow absolute power over 
the moveable property of her deceased husband which has been inherited 


(1) 11 M. I. A. 487 (507). (2) H I. A. 09. (3) U B. 285 (298). 

(4) 1 B.H.C.R. 130. (5) 1 B. H. 0. R. 66 
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by her. but no power to alienate immoveable property, except under 
certain circumstancea." 

Since these decisions, the question as to the estate of the widow in 
moveable property inherited from her husband would not appear to have 
called for judicial decision in this Presidency. However, in the judg¬ 
ments delivered in Lakshmibai v. Ganpat Moroha (1), Lalchand Ramdayal 
V. Gumtihai and Ghela Pema v. Gumtihai (2) and Tuljaram Morarji v. 
Mathuradas and others (3) we find Sir M. Westropp stating the law to be 
well settled that the widow inherits an absolute interest ” in the 
moveables. Tt is difficult to read this statement of the law other¬ 
wise than as meaning that the widow took the moveables as her 
own property in the largest sense of that expression, and indeed in 
Morarji Gokuldas v. Parvatibai (4) it was assumed that the widow could 
make a valid will of the moveable property of her husband, the only disput¬ 
ed questions in that case being whether she could inherit owing to her 
blindness and whether her will was established. However, in Mussumat 
Thakoor Deyhee v. Bai Baluk Bam (5) the Privy Council bad already 
expressed the opinion that the result of the authorities seemed to be that 
although, according to the law of the Western Schools^ the widow might 
have a power of disposing of moveable property inherited from her husband 
which she has not under the Bengal law, she is by the one law, as by the 
other, restricted from alienating any property, and that on her 

death the immoveable property and the moveable, if she has not other¬ 
wise disposed of it, pass to the next heirs of her husband. And again 
in Bhugioandeen Doobey v. Myna Baee (6), after referring to the Bombay 
[710] cases in I Bom. H. C. Rep., their Lordships say : “The pre¬ 
ponderance of authority is certainly in favour of the proposition that, 
whether the widow has or has not the power to dispose of inherited 
moveables, they, as well as the immoveable property, if not disposed of, 
pass on her death to the next heirs of her husband.” In Jaikisondas 
Gopaldas v. Harkisondas Hullochandas an*i another (7), Mr. Justice 
Green states this to be settled law on the authority of the above 
statements in 11 M. I. A. at pp. 139 and 487, and of those also in Vijia- 
rangam v. Lakshman (8) ; and the above view of the law as regards the 
devolution of the moveable property on the widow’s death was also fol¬ 
lowed by Sargent, C. J., and Nanabhai, J., in Harilal Harjivandas 
V. Pranvalabdas Parbhudas (9) in a case from Ahmedabad, and again by 
Birdwood and Parsons, JJ., in Bai Jamna v. Bhaishankar (10). 

There is, doubtless, great difficulty in reconciling the views 
which, the above authorities show, have prevailed in this Court as 
to the absolute estate of the widow in the moveable property and the 
devolution of that estate on the death of the widow—a difficulty which 
cannot be got over by drawing a distinction between the Mitakshara when 
construed by itself and the same authority when construed by the light 
of the Mayukha, as both of these authorities treat woman’s property as 
including other property than her technical stridhan, and both leave the 
question—whether that “ other property” includes property inherited by 
a widow from her husband—in precisely the same state for decision as 
may be seen by comparing Ch. IV, s. 8, paras. 1 and 2, of the Mayukha. 
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Dec. 6. 

Full 

Bench. 

17 B. 690 
(F.B.). 


(1) 4 B.H.O.R, O.O.J. 150 (163). 
(3) 5 B. 662 (670). 

(5) 11 M.I.A. 139 (176). 

(7) 2 B. 9 (12). 

(9) 16 B. 229 (232). 


(2) 8 B.H.O.R. O.C.J. 140(156). 
(4) I B. 177. 

(6) 11 M. I A. 487 (511, 512). 

(8) 8 B.H.O.R. 244. 

(10) 16 B. 233 (237). 
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with Ch. II, s. I, para. 39. of febe Mitakshara. The Mayukha cannot, 
therefore, be said to afford any assistance in construing the Mitakshara 
in a different sense from what has been given to it by the Privy Council, 
and, indeed, the judgment of West, J.. in Vijiarangam v. Lakshman (1), 
where that learned Judge is disputing the correctness of the Privy Council 
construction of the Mitakshara, shows that no fresh argument was to be 
derived from the Mayukha in aid of the view be was contending for, viz,, 
that property inherited by [711] a widow from her husband was woman’s 
property based on Mitakshara, Ch. XI. s. 11, paras. 3 and 4. As to the 
conclusion arrived at by Sir Matthew Sausse that the widow has the power 
of alienation over the moveables, the judgment shows that it was the 
result of the statement in Steele’s Law and Customs of Hindu Castes. 

In this state of the authorities, we think that the ruling of the Privy 
Council, that the property inherited by a widow from her husband devol¬ 
ves on his heirs at her death, must have effect given to it throughout the 
Presidency with regard to the devolution of the moveables so inherited 
and to that extent, if the decision in Damodar v. Pitrvianandas (2) is to 
be regarded as necessarily giving the moveables that remain to the widow's 
heirs, it must be treated as of no authority. Assuming then, as we think 
we must, that the moveables existing at the time of the widow’s death 
devolve, bv inheritance, on her husband's heirs, we think the widow's power 
of alienation over the moveables cannot be regarded as including the 
power of willing them away at her death so as to displace the right of 
inheritance by her husband’s heirs. We must, therefore, answer the 
question referred to us in the negative. 

The reference being answered in the negative, the Division Bench 
reversed the decree. 


17 B. 711. 

ORIGINAL CIVIL. 

Before Mr. Justice Starling, 

Munciierji Furdoon.ii Mehta and Perozbai {Plaintiffs) v. 
Noor Mahomedbhoy Jaiua.iuhoy Pirrhoy and others 

[DcfendaJits) [I2bh June. 1893.J 

Mortgage—Sale by mortgagee—Notice of sale-‘Subsequent mortgage of same property — 
Notice of saic to mortgagors—Notice of sale to subsequent mortgagees—Delay in 
selling—Rescission of notice of sale—Suit by second mortgagee to prevent sale-^Offer 
to redeem joint mortgage—Right of mortgagee to sell mortgaged property. 

Certain proportj w.is mort{»age i to the dnfon'iant^ in 1S85 for R^. 60,000. and 
the raorCRago-deed c uitainod the usual pnwor of sale on notioo to the mortgagors or 
thoir [712] assigns. Tbodobt w vs not pad, and t.ho deiondaiits on the Slst August 
18QI, gavo notice of sale to the uiorigagors, but dii not ihon procood further in 
Iho matti-r. Threo days after this notioo, rij , on the I Soptombor, 1891, the 
mortg-tgors mortgaged the property to the pi vintilTs for Rn 10,000. On the 18th 
Novomricr, 1892, the plaintilL by letter oflerod to transfer their mortgage to the 
dofoudants or to join with them in selling the property. In the event of their 
being unwilling 10 accept either of those propo.sals, the pbuntitlY requested the 
defend luts i.o render an account of the sum duo to them in order that they 
(the plinntiffsMuight, if so advised, redeem the defendant’s m'lrtgago. On the 
3rd December, 1892, the piaintitls by lelier enquired wholher the dofoudants 


• Suit No. 23G of 1693. 

(1) 8 B.H.C.R. 244 <257). (2) 7 B, 15S. 
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were willing to reconvey the mortgaged property on payment of a certain sum, 
which was less than the amount the defendants claimed, but they did not 
positively ofier to pay the defendants either that amount or the amount which 
might be found to be due. In April, 1893, the defendants advertised the property 
for sale on the 27th of that month without giving notice of sale to the plaintiffs, 
and on that day the plaintiffs ffled a suit and obtained a rule, restraining the 
defendants from proceeding with the sale. In the argument of the rule it was con¬ 
tended for the plaintiffs, first, that the defendants had no power to sell, because 
their mortgage-deed required previous notice of sale to be given to the mortgagors 
or their assigns, and no such notice had been given to the plaintiffs, who. as 
subsequent mortgagees were assigns of the equity of redemption ; secondly, that 
the notice of sale given to tbe mortgagors on the 3lst August, 1891, had been 
rescinded and a fresh notice was, therefore, requited, and, thirdly, that 
inasmuch as the plaintiffs were willing to redeem the defendants’ mortgage, the 
sale should be restrained. 


1893 

JONE 12. 
ORIGINAIi 

Civil. 

17 B. 711. 


Held —(1) that notice to the plaintiffs was not necessary. Proper notice had been 
given to the mortgagors on the 31st August, 1891, three days before tbe plaintiffs 
bad acquired any interest in the equity of redemption. No further notice was 
required to be given to any person who at that time was not an assign, in order 
to enable the defendants to sell under that notice. An assign must take things 
in the state in which hefiuds them, and cannot claim to alter rights which have 
accrued before he has any authority to interfere ; 

(2) that the notice of sale of the 3lsb August, 1891, had not been rescinded by 
the defendants, who were not bound to give a fresh notice before the sale advertis¬ 
ed to be held on the 27th April, 1893. The mere fact of a long delay taking 
place between the maturing nf the notice of sale and the actual sale does not 
make a fresh notice necessary ; 

(3) that on the evidence it did not appear that the plaintiffs were able and 
willing to redeem the defendants’ mortgage. The plaintiffs admittedly had not 
the money inhand, and the Court would not interfere with a mortgagee’s right to 
sell on the mere chance of the plaintiffs being able to make arrangements to pay 
the amount due at some uncertain time. 

Where a mortgage-deed which gave the mortgagee a power of sale contained 
also a proviso that the remedies of the mortgagors, their heirs,’administrators, 
and assigns in respect of any breach of tbe clauses or provisions (relating to such 
sale) or of any impropriety or irregularity whatever in any such sale should be in 
damages. 

£713] Held, on the authority of Prichard v. Wilson (1), that the Court would not 
grant an injunction to restrain the mortgagee from selling the mortgaged property. 


Rule for an injunction restraining a sale by mortgagees of mortgaged 
property. 

The plaintiffs were second mortgagees of the property in question. 
The first three defendants were prior mortgagees. The remaining defend¬ 
ants (Nos. 4 to 8) were the owners and mortgagors. 

The plaint stated that the first three defendants, were the mortgagees 
of the property in question under a mortgage dated 7th September, 1885, 
for Rs. 60,000. They also held a deed of further charge on the said 
property dated 12th October, 1880, for Rs. 9,000. 

Tbe said property was mortgaged to the plaintiffs on the 3rd September, 
1891, for a sum of Rs. 10,000. At the date of suit the amount due to the 
plaintiffs upon their mortgage was Rs. 11,900. There was also a large sum 
due to the first three defendants in respect of their prior mortgage of the 
7th September, 1885, and the deed of further charge. 

The plaintiffs alleged in the plaint that the first three defendants were 
desirous to obtain the property for themselves, and in collusion with the 
mortgagors were endeavouring to depreciate its value and were thereby 
lessening the security of the plaintiffs. They stated that the first three 
defendants bad in the previous year advertised tbe property for sale on 
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467 


INDIAN DECISIONS, NEW SBHIBS 


17 Bom. 715 


[Yol. 


1893 four different occasions, and then, without any reason, postponed the sale, 
JUNE 12. thereby disappointing intending purchasers. 

- They further stated that on the 18th Isovember, 1892, they bad by 

Original letter offered to transfer their mortgage to the first three defendants, or to 
Civil, join with them in selling the property. In the event of ^ the defendants 

- being unwilling to accept either of these proposals, the plaintiffs requested 

17 B, 711. three defendants to render an account of the sum due to them, 

in order that their mortgage might be redeemed. The said defendants, 

however, had not complied with any of these proposals. 

The plaintiffs further alleged that the first three defendants, 
ostensibly in exercise of their power of sale under their mortgage [715}' 
of 7th September. 1885, and in collusion with the mortgagors, for 
the purpose of defrauding the plaintiffs, had again recently advertised the 
property for sale on Thursday, the 27th April, 1893. The plaintiffs 

received no notice of the intended sale. 

The plaintiffs alleged that the time of year chosen by the said first 
three defendants was exceedingly unfavourable for the sale of the property, 
and that the notice of sale was far too short and was otherwise wholly 
insufficient, and that, if the sale were allowed to take place on the 27th 
April, the property would certainly be sold far below its value and at a 
price wholly inadequate to pay off the mortgages, and that they would 
thereby suffer a heavy loss. 

The plaint prayed for redemption, for accounts, and for a sale if 


necessary, See, 

The plaint was presented on the 27th April, and on the same day 
a rule nisi was obtaiood by the plaintiffs calling on the first three defend¬ 
ants to show cause why they should not be restrained from selling the 
said property. An interim injunction against the intended sale was granted 
at the same time. 

The rule now came on for argument. 


A/acp/fcrson, for the first three defendants, showed cause. He cited 
Kerr on Injunctions (3rd Ed.), pp. 524, 525; Bill v. Kirkwood (1) ; Hickso7i 
v. Darloio (2) ; Prichard v. WilsoJi (3). 

Inverarity, for plaintiffs, in support of the rule. He cited Naran 
Purshdtam v. Dolatram Virchand (4); Mohan Manor v. Togn Uka (5); 
Rhodes V, Buckland (6j; Boole v. Sinith (7) ; Coofce on Mortgage, p. 274; 
Tommey v. White (8), 


JUDGMENT. 


Starling, J.—The plaintiffs in this suit are mortgagees of a pro¬ 
perty in Bombay, known as the Iraambara, and their mortgage, which 
was made on the 3rd September, 1891, is subject to certain mortgages in 
favour of the first three defendants. The property had been advertised for 
sale by cliese defendants several times before the plaintiffs took any step 
in the matter. At [715] the end of 1892 certain correspondence took 
place between the solicitors of the plaintiffs and the defendants, which 
seems to have come to an end in December of that year. In April, 1893, 
the defendants advertised the mortgaged properties for sale on the 27th 
idem, and on that day the plaintiffs tiled a suit and obtained a rule nisi 
with an interim injunction restraining fcho defendants from proceeding 


(‘J) 23 Oh. D. 690. 

(5) 10 H. 224. 

(8) L. R. 3ILL. 49. 


(1) 28 W. R. 358, 
(4) 6 B. 538 (540). 
(7) 17 Ch. D. 434. 
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wifeh the sale, and the question I have to determine is whether that rule 
and injunction should be discharged or not. 

Mr. Inverarity, for the plaintiffs argued that the defendants at the 
present time had no power to sell at all, because, the mortgage deed 
providing that notice should be given to the mortgagors or their assigns, 
they had not given notice to the plaintiffs, who as subsequent mortgagees 
were assigns of the equity of redemption, citing on that point Hoole v. 
Smith (1), in which Fry, J., held that in such a case it was impossible to 
hold that it was sufficient to go on serving the mortgagor after he had 
assigned bis equity of redemption. It appears, however, that the defendants 
gave a notice of sale to the mortgagors on the 31st August, 1891. three 
days before the plaintiffs had any interest in the equity of redemption ; 
and as that appears to me to be a proper notice, I do not think that any 
further notice would be required to be given to any person who at that 
time was not an assign, in order to enable the defendants to sell under 
that notice ; because I am of opinion that an assign must take things in 
the state in which he finds them, and cannot claim to alter rights which 
have accrued before ho has any authority to interfere. 

It has been, however, argued for the plaintiffs that the notice of the 
31st August, 1891, has been rescinded, and consequently a fresh notice 
was required. In support of that the case of Tommey v. White (2) was 
cited. In that case, a debtor had assigned his house and business for the 
payment of his debts, the debtor being left in possession, and a power 
given to the trustee to sell the property on giving notice to the debtor. 
The trustee gave a proper notice, which was subsequently withdrawn by 
the consent of the creditors and the trustee, and the Court held that 
under such cii’cumstances the trustee could not subseauentlv sell 
[716] without giving a fresh notice. The mere fact of a long delay having 
taken place between the maturing of the notice for sale and the actual sale 
does not make afresh notice necessary—see Matters v. Brown (3), where 
the delay was nearly four years ; consequently to make Tommey v. Whitei^) 
applicable, it must, in my opinion, be shown that there was an actual 
withdrawal of the notice of the 31st August, 1891; but I can find no 
evidence of this having been done. All that the defendants did was at 
the request of the mortgagors and in consideration of their promising to 
do certain acts to postpone the sale in some instances, and in one instance 
to stop a particular sale. lean find no case which lays down the princi¬ 
ple that postponing or even stopping a sale effects a withdrawal of the 
notice under which the sale is about to take place ; and I should be 
surprised if such a case were to be cited, seeing that mortgagees ordinarily 
are given full power to buy in, or rescind, or vary, any contract for sale 
and to resell, without being responsible for any loss occasioned thereby ; 
and if the mortgagee can stop a sale by buying in or by rescinding a con¬ 
tract, I fail to see why he should not be authorized to stop one by giving 
notice to the auctioneer not to proceed with it. Consequently, I am of 
opinion that the defendants did not rescind their notice of sale, and were 
not bound to give a fresh notice before the sale intended to have been held 
on the 27th April last, at which time a notice to the mortgagors and the 
plaintiffs, or at any rate to the plaintiffs, would have been necessary if a 
fresh notice had to be given. 

It was then argued, on the authority of Bhodes v. Buckland (4), that 
as the plaintiffs are willing to redeem, and the defendants bad refused to 
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accept their offer and threatened to sell, the Court would restrain the 
sale. Now I am not at all sure that the plaintiffs were willing (which 
must also include able) to redeem. It was admitted by Mr. Inverarity in 
the course of his argument that the plaintiffs had not the money in hand, 
and would have to make arrangements in order to obtain it, and T should 
be very sorry to interfere with a mortgagee’s right to sell on the mere 
chance of the plaintiff's being able to make arrangemonts to pay the 
amount due at some uncertain time. In Rhodes v. [717] BxLclcland (1), 
the plaintiff gave notice (notice of intended payment being neces¬ 
sary) that at a particular time she would be ready to pay the amount 
whicli miglit be due; but what the plaintiffs here did on the 18th 
November. 1892. (and that only in the alternative^ was to ask for accounts 
to enable them, if so advised, to redeem, ” which is h very different 
thing ; and on the 3rd December, 1892, the plaintiffs only inquired 
whether the detendants were willing to reconvey the mortgaged property 
on the payment of a certain sum named therein, which is less than the 
amount claimed by the defendants, and do not positively offer to pay the 
defendants either that amount or the amount ^Yhich might appear to be 
due. In my opinion, however, the plaintiffs were never willing and ready 
to redeem, but, fearing that they would not realize the full amount due 
on their mortgage, they wanted to induce the defendants to pay them off 
and take an assignment of their security. This appears to be the main 
object of the letter of the 18th November, 1892. There is. however, 
another objection to this rule being made absolute. The mortgage-deed 
provides that “ the remedies of the mortgagors, their heirs, administrators, 
and assigns in respect of any breach of the clauses or provisions lastly 
hereinbefore contained (j.c., with regard to notices and sales) or of any 
impropriety and irregularity whatever in any such sale shall be in dama¬ 
ges,” and the case of Prichard v. Wilson '.2) lays down the rule that in 
such a case a Court of Equity will not grant an injunction to stop a sale. 

The result is that the rule and the interim injunotion of 27th April 
last ought to be discharged, but as the defendants are willing to accept an 
offer now made by the plaintiffs to pay them Rs. 1,20,000 within a fort¬ 
night, the rule and the interim injunction will stand over for that time, 
and in the event of the said sum being paid within that time the rule will 
be inane absolute. Plaintiffs paying their own costs, first three defend¬ 
ants’ costs to be costs in the cause. If the said sum bo nob paid within 
the time limited, the rule will be discharged with costs. 

Attorneys for the plaintiffs Messrs. Framji and Moos. 

Attorneys for the defendants ;—Messrs. Thakurdas, Dharavisi ayid 
Cama. 


(1) IGBeav. 213. 


(3) 10 Jut. (N.S.) 330. 
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[718] ORIGINAL CIVIL. 

Before Mr. Justice Starlincj, 

COOVEEJI Hirji (Plaintiff) v. Dewsey Bhoja {Defendant) and 
Nebha Dewsey and others (Claimants)^' L29bh July, 1893.] 

Hindu law—Joint family —Ancestral provBriy — Father's debt—Decree ngainsi father — 
Execution—Liability of family yroperty — Purchaser—CiHl Procedure Code {XIV 
of 1882J, ss. 318, 33'2, 333. 

In a suit for specific performance of a certain contract for the sale of land which 
the defendant had failed to complete, the plaintifi obtained a decree against the 
defendant for the repayment of the earnest money and his costs of suit. In execu¬ 
tion of this decree the plaintifi attached the whole of the property which the defend¬ 
ant had agreed to sell. A warrant for sale was duly issued, and claims were 
advertised for. The sons of the defendant thereupon appeared before the Commis¬ 
sioner and claimed to he entitled to three-fourths of the property, which they 
alleged was ancestral. Their claim was not investigated, but to save time it was 
agreed that a note should be made in the proclamation of sale, that the sons 
claimed to be interested in the said lands and premises on the ground that they 
were ancestral, and that the one-fourth share of the defendant only could be sold 
by the attaching creditor. Under this proclamation the right, title and interest 
of the defendant in the property were sold. At the sale the sons gave notice of 
their claim. The property was duly sold and the purchaser was put into 
possession, the claimants being dispossessed. The claimants then took out a 
summons under s. 332 of the Civil Procedure Coda (XIV of 1882), calling upon 
the purchaser to show cause why they should not be restored to possession. 

H’c^Zd-~(l) that the judgment-debt due by the defendant was one which the 
plaintifi could enforce, if necessary, against ancestral property in the hands of the 
defendant to the extent of the whole interest therein of the defendant and his 
SODS, as it was not an immoral or illegal debt; 

(2) that, assuming that the property in question was ancestral, what the 
purchaser bought wasQ the whole property and not merely the right which the 
defendant might have as the father of the family to a share of it on partition. 
The plaintiff evidently did not acknowledge any right in the claimants, but 
intended to sell the very largest right the defendant might have in the property, 
which, as the judgment«debt was one for which the family property was liable, 
was the whole estate of the joint family ; 

(3) that the purchaser, who had bought the whole of the rights of the family 
in the property was entitled to the possession of what he bought, and was nod 
required to file a suit for partition, because the shares of all the co-parceners 
had passed to him ; 

(4) Assuming that the property was ancestral, the claimants were not in pos¬ 
session on their own account, and were, therefore, not entiilod to be restored 
uiider s. 332 of the Civil Procedure Code (XIV of 1882). A member of a joint 
Hindu family cannot say that he is in possession of any particular portion of 

the joint property on his own account. Kis possession is the possession of 
the family. 

[719] (5) That all the sons were entitled to, was to try tbs fact or nature of 
the debt due to the plaintifi in a suit of their own. In such suit they would 
have to prove that the debt was not such as to justify the sale. 

[R., 25 B. 478 (492) ; 3 Bom. L.R. 322 (356) ; H C.L.J. 61 (64) = 14 C.W.N. 298 = 5 
Ind, Cas. 298 ; Commented upon, 18 C.L.J. 138 = 18 C.W.N. 695 = 20 Ind. 
Cas. 253.] 

In chambers. On the 2nd April, 1892, the plaintiff Cooverji Hirji 
obtained a decree against the defendant for Rs. 2,905-5-9. In execution 
of the decree a certain oarb situate at Matunga, in Bombay, was attached. 
The claimants, who were the sons of the defendant, thereupon lodged a 
claim to the oarb. They alleged that it had formerly been a part of the 

• Suit No. 380 of 1890. 
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1893 family property belonging to themselves and their father, bub that a 
JuiiY 29. partition had been effected, and that the oart in question had been allotted 
- to them. 

Original On the 5bh October. 1892, tbe Sheriff of Bombay sold by auction, in 
Civil, execution of the said decree, the right, tibia and interest of the first 

defendant in the said oart bo one Damji Jaitba for Rs. 2,601. At the 
17 B. 718, t;l 3 Q claimants (the sons) gave notice to the bidders of their claim. 

On the 6th February, 1893. the sons were dispossessed by the Sheriff 
in execution of the decree, and possession was given to the purchaser 
Damji Jaitha. 

The claimants (the sons) then took out a summons under s. 332 of 
the Civil Procedure Code (XIV of 1882), calling upon the purchaser bo 
show cause why the property in dispute should not be re-delivered to 
them. 

Inverarity, for the claimants, in support of the summons. 

Macpherson, for the plaintiff and the purchaser, showed cause. 

Reference was made bo Rai Babii Mahabir Pershad v. Eai Markund 
Nath (1). 

JUDGMENT. 

Starling, J.—In this case the defendant, a Hindu, having a family 
of sons, entered into a contract with the plaintiff and another, the rights 
under which eventually became vested in the plaintiff, to sell a certain 
piece of land at Matunga, and received the sum of Rs. 1,000 as earnest- 
money. That contract was nob carried out by the defendant, and the 
plaintiff filed a suit agairist the defendant for specific performance of the 
contract, or else for return of the earnest-money with interest. 

[720J When the case came on for hearing, Favran, J., refused to 
grant specific performance, but passed a decree in favour of the plaintiff 
for the amount of earnest-money and interest, and the costs of the suit. 
The result was that the defendant became indebted to the plaintiff in the 
sum of Rs. 2.905*5-5 : and this was a debt which, in my opinion, the 
plaintiff could enforce, if necessary, against ancestral property in the 
hands of the defendant, to the extent of the whole of the interest therein 
of the defendant and his sons, as it was not an immoral or illegal debt. 

Subsequently to the passing of this decree, the plaintiff caused the 
whole of the property which the defendant had agreed to sell, to be 
attached in execution of the decree. On that attachment being placed on 
the property, the present claimants did nob appear and apply to have the 
attachment in any way restricted in its operation, as they might have done. 
In due course a warrant for sale was issued, and on the usual advertise¬ 
ment being issued for claims on the property, the claimants, who are the 
sons of the defendant, appeared before the Commissioner and claimed 
that the defendant was only entitled to one-fourth of the property, and 
that they were as his sons, the property being ancestral, entitled Co three- 
fourths thereof. Whether the property is ancestral or not is open to 
doubt The defendant, in his wricton statement, says it is his self-acquired 
property, and the claimants now assort it to be ancestral, but I do nob 
find any proof in their affidavits of their assertion. I, however, proceed 
on the assumption that it is ancestral. The claim of the claimants was 
nob investigated and allowed by the Commissioner, bub, to save time, it 
was agreed that a note should be made in the proclamation of sale that 


(1) 17 I. A. 11. 
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fchey “ claim to be interested in the said lands and premises, on the ground 
that they are ancestral, and that the one-fourth share of the defendant 
only can be sold by the attaching creditor.” Under this proclamation, 
the property was sold to one Damji Jaitha. 

The sale was not made subject to the claim of the claimants, and it 
is evident that the plaintiff did not acknowledge any right in the claimants, 
but intended to sell the very largest right the defendant might have in the 
property, assuming him to be the [721] father of a joint Hindu family 
in possession of ancestral property, which, as this debt was one for which 
the family property was liable, was the whole estate of the joint family. 
Consequently, I hold that what Damji Jaitha bought was the whole 
property, and not merely the right which the defendant might have, 
as the father of the family to a share of it on partition. 

Subsequently the purchaser was put in possession of the property by 
the Sheriff, and in carrying this out the claimants were dispossessed, and 
now claim under s. 332 of the Civil Procedure Code (XIV of 1882) to be 
restored to possession. 

Now it seems to me that the auction-purchaser, who has bought 
the whole of the rights of the family in the property, is prima facie 
entitled to possession of what be bought, Mr, Inverarity referred me to 
s. 329 of Mayne’a Hindu Law, as showing that the purchaser in this case 
ought to have filed a suit for partition, but that section only deals with 
cases in which the share only of the father has been sold, and not to 
cases, like the present, where the rights of tbe whole family have been 
sold. In the former class of cases a suit for partition is the only avail¬ 
able remedy, as the share of the father must first be ascertained before it 
can be awarded to the purchaser, but in this case there is no necessity to 
ascertain the shares of the co-parceners, because the right of all of them 
has passed to the purchaser. 

It was further argued that the claimants were in possession on their 
own account, and must, therefore, be restored to possession. I do nob 
think they were. A member of a joint Hindu family cannot say that ho 
is in possession of any particular portion of the joint property on 
his own account. His possession is the possession of the family, unless 
there is evidence to show that he had set up a right to a particular piece 
of land adversely l;o the family, which it has always been held must be 
very strictly proved. Consequently I bold that the claimants were not 
in possession of the land, of which they were dispossessed, on their own 
account within the meaning of s. 332 of the Civil Pi’ocedure Code. 

The result is (in the words of the Privy Council in DeendyaVs case(l)) 
that all the sons can claim is that they ought not to be [722] debarred 
from trying the fact or nature of the debt in a suit of their own ; and 
assuming they have such a right, it will avail them nothing unless they 
can prove that the debt was not such as to justify tbe sale. 

Hitherto I have discussed this case as if the defendant and his sons 
were members of a joint and undivided Hindu family, and this was the 
footing on which it was argued by Mr. Inverarity; but this was not the 
case made by the claimants when they obtained their summons. Then 
tney claimed possession on the ground that there had been a partition 
between them and their father, and that they were in possession of a 
divided share of the ancesti*al property. They do not, however, allege that 
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there were any conveyances or releases evidencing the partition, and it 
appears that the partition, if thereover was one, which 1 very much doubt, 
took place after the property was attached, in fact after the proclamation 
of sale was issued (see their letter to the Sheriff of 1st February, 1893, 
annexed to Nebha Dewsey's affidavit of March, 1893), in which case s. 333 
of the Civil Procedure Code prevents s. 332 applying, because, if there was 
a partition at the time alleged, the judgment-debtor must have transferred 
bis interest, his undivided share in the property claimed, and released 
his claim over the undivided shares of the claimants in such property after 
the institution of the suit in which the decree was made. Section 318 of 
the Civil Procedure Code relied on by Mr. Macpherson, for the purchaser, 
also provides that a purchaser shall be entitled to be put in possession of 
the property bought by him, if it is in the possession of a person claiming 
under a title created by the judgment-debtor subsequent to the attach¬ 
ment of the property. 

Under these circumstances, the summons must be dismissed, unless 
the claimants file a suit within one month. 

Attorneys for claimants:—Messrs. Daphtary and Ferreira. 

Attorneys for purchaser :—Messrs. Wadia a7id Ghandy. 


17 B, 723 

[723] ORIGINAL CIVIL. 

Before Mr. Jtisticc Starling. 

RAIfcKTT Chandmull Hamirmull and another (Plaintiffs) y. 
Great Indian Peninsula Railway Company (Defendants)* 

[25tb, 27th and 29th July, 1893.j 

Raihnay company—Indian Railway Act (7Vo/‘lS79), s. 11 —Loss of Qoois — Liability 
of compnny^Carrier — Bailment-'Dfclaration of nalnrt^ and value of goods and 
payment of increased charge, effect of—Contiact Act (IXof 1872), s. 151—LimiWiioj^ 
Act (XVof 1877), art. 30, sch. II. 

In respect of goods for which, under s. 11 of the Indian Railway Act IV of 
1879, a railway company is under no liability unless “ an increased charge’Ms 
paid, the payment of an increased charge puts them under the same liability as 
they are under with respect to poods not specially provided for by that section, 
viz., the liability of ordinary bailoob. The payment of ‘‘ an increased charge is 
not equivalent to insurance. 

In January, 1890, a box containing silver specie was delivered by the plaintiffs 
to the defendant company in Bombay to bo carriod to Siugor. At the time of 
such delivery the contents of the box wo*-o declared, and an increased charge 
above the oharee for ordinary parcels was pvid. The box was lost during its 
transmission to Saupor, but no evidence was called by tho defendants to show 
what was done with the box between Itacsi and Saugor. In 1893 tho plaintiffs 
sued tho defendants to recover its value. 

Held, that the defendants had not disehargod tho onus which lay upon them 
of showing that they had fulfilled the duties of a bailee as laid down in s. 151 of 
the Contract Aot (IX of 1872), and that they wore liable for tho amount claimed. 

/ieW, also, that the suit was not barred by limitation, and that art. 30 of 
sch. II of the Limitation Aot (XV of 1877) did not, as was contended, apply to 
tho case. 

The plaintiffs sued to recover from the defendants Rs. 6,000, the value 
of a box delivered to the defendant company at Bombay to be carried by 
them to Saugor, but which had been lost. 


Suit No. 6SC of 1892. 
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The plaintiffs alleged that the hoz in question contained Rs. 6,000, and 
that on the 3i'd January, 1890, they delivered it to the defendants, con¬ 
signed to Raghanathdas Ainermuil at Saugor. The box weighed over two 
maunds, and was duly sealed and addressed botti in English and Marathi. 

Saugor is a station on the Indian Midland Railway, about 654 miles 
from Bombay, and is the terminus of a branch line running from Bina 
junction on the main line of the said railway, midway between Bhopal 
and Jbansi. 

[724] On delivering the box to the defendants, its contents were 
declared and an increased charge above the charge lor ordinary parcels 
was paid for the carriage, and a railway receipt was duly handed to the 
plaintiffs. In the plaint the plaintiff.s stated that no intimation was given 
to them that the increased charge was not for the insurance of the box 
and its contents; and that they would have paid any further sum required 
by the company if they had been informed that any further pay mono was 
necessary. 

The defendants (inter alia) pleaded that, under the provisions of 
s. 11 (1) of Act IV of 1879, they were not liable for the loss of the box in 
question ; that if the box, when delivered, contained specie as alleged by 
the nlaintiffs, the specie was lost either while in transit or at Saugor 
station. Diligent search had been made for the specie, but none had been 
found. They also pleaded limitation. 

Inverarity and Russell, for plaintiffs:—They cited the Indian Rail¬ 
way Act IV of 1879, s. 11; Secretary of State for India v. Nath 

Poddar (2) ; Irraiuady Flotilla Company, Limited v. Bhugtoandas{^) : 
Bradbury v. Sutton (4) ; Gill v. The Manchester, Sheffield, c&c., Bailiuay 
Company (5) ; Starling on Limitation (2nd Ed.), p. 152. 

Lang (Acting Advocate-General) and Maepherson, for defendants :— 
They cited Venkatachala v. South Indian Railtoay Company (6) ; 
Robinson v. The South-Western Raihoay Company (1)Laljibhai 
V. The Great Indian Peninsula Raihoay Company (8) ; Statute 12 and 13 
Viet., c. 83. 

JUDGMENT. 

Starling, J. —In this case the plaintiffs sue the defendants to 
recover from them the sum of Rs. 6,000, being the value of a box of silver 
specie alleged to have been delivered at the Byculla Station for carriage 
to Saugor on the 3rd January, 1890, but which never reached its destina¬ 
tion. The first point to be determined is whether such a box was 
delivered to the defendants to be carried to Saugor. (His Lordship 
referred to the evidence and continued :—) I must come to the conclusion 
that the box for which Ex. B is the receipt, was delivered to the defendants 


(1) SectioQ 11 of Act IV of 1879 : — 

When any property mentioned iu the second schedule hereto annexed is contained 
in any parcel or package delivered to a carrier by railway, the carrier shall not be liable 
for loss, destruction or deterioration of, or damage to, such property, unless at the 
time of delivery the value and nature thereof have been.declared by the person seuding 
or delivering the same, or an engagement to pay such charge has been accepted by 
some railway servant specially authorized in this behalf. 

When any property of which the value and nature have been declared under this 
section has been lost, destroyed or damaged, or has deteriorated, the compensation 
recoverable for such loss, destruction, damage or deterioration shall not exceed the 
value 80 declared. 

(2) 19 G. 538. (3) 18 I.A, 121=* 18 0. 620. (4) 19 W,R. 800 = 21 W.R. 128. 

(6) L.R. 8 Q B. 186. (6) 5 M. 208. 

(7) 34 L.J. (O.P.), 234. (8) 15 B. 537. 
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and did contain Ks. G,000 in silver coin. That box did not arrive at 
Saugor, but when the agent of the addressee went to the Saugor Station 
on the morning of the 6th January with Ex. B, he was tendered a box 
packed in gunny, with no seals on it, weighing only 36 seers, and which 
was afterwards discovered to contain nothing but a quantity of black 
cotton soil and two large iron hammer heads. The box despatched not 
having been delivered at its destination, the question arises whether the 

defendants are liable for its non-delivery. 

The first defence relied upon by the defendants is that of limitation, 
they alleging that art. 30 of sch. 11 of the Limitation Act (XV of 1877) 
applies, and that, as this suit is not brought within two years from the 
date of loss, it is barred ; but there are a number of cases, all of which 
are cited at page 132 of Starling’s Limitation Act, which show that that 
article does not apply to a case like the present, and that this suit, having 
been brought within three years, is in time- 

The defendants then say that as the contents of the box were silver 
coin, and it was sent uninsured, they are not liable for its loss under any 
circumstances. The determination of this point I'equires the discussion 
of the liability of railway companies under Act IV of 1879 in respect of 
goods delivered to tliera for carriage. 

For the purposes of this judgment I assume that the decision m 
The Secreiartj cf Slate v. Bucihu Nath (l) is unaffected by the judgment of 
the Privy Council in Irraxcaihj Flotilla Co. v. Bhui;]ioandas[‘l) so far 
as railways in Lidia are concerned, and that the [726] ordinary liability 
of such companies was in January, 1890, only that of bailees, and that they 
were bound to take as much care of goods delivered to them for carriage 
as a man of or(iinary prudence would, under similar circumstances, take of 
his own goods of the same bulk, quantity and value as those delivered for 
carriage, and no more. Then s. 11 provides that, with respect to certain 
classes of goods, among which are silver or silvor coin, no liability whatever 
shall attach to them in respect of the loss, »Vc., of such goods, unless at the 
time of delivery for despatch the value and nature of the goods shall have 
been declared, and an increased charge for the safe conveyance of the same, 
or an agreement to pay tlio sanio, bavo been accepted by the railway com¬ 
pany. The ordinary state of the company with regard to suclr goods 
being therefore entire freedom from liability, what liability attaches to 
them if the requisite declaration is made, and the extra charge paid? 
In JjDgland the point is easier to decide, because carriers are insurers and 
are absolutely liable for the safety of goods in general entrusted to them 
for carriage, unless exetuplod from such liability by h\\\\ w’hich is the case 
in respect of certain special goods unless certain conditions are fulfilled; 
but if those conditions aro fulfilled, then tboir ordinary liability attaches, 
which is tliat of insurers. In this Presidency railway companies were in 
1890 under the ruling of this Court iKiivcrji Tuh'idas v. G. I. P. Rail^ 
way Company (3) ) entirely exempted from the liability of insurers, and 
were only subject to tho ordinary liabilities of bailees, But if, in Jhigland, 
the fulfilment of certain conditions in respect of certain goods relegates 
carriers to tlieir ordinary liability as insurers, I do not see why in this 
country tlie fulfilment of similar conditions should not relegate railway 
companies back to their ordinary liability as bailees, because the section 
does not provide that, if tho prescribed conditions be fulfilled, tho railway 
company shall become nn insurer, but only that the ordinary liability 


(1) 19 C. 630. 


(2) IS l.A. 121 = 18 C. 620. 


(3) 3 B. 109. 


476 



IX.] R. CHANDMULL HAMIRMULL v , G . I. P. EY. CO. 17 Bom. 728 

shall not attach unless those conditions are fulfilled. I am of opinion, there¬ 
fore, that if the conditions prescribed by s. 11 be fulfilled by the con¬ 
signor of goods referred to in that section, the'railway company will then 
become liable for such goods in the same way as for those classes of 
goods which are not specially [727] provided lor by that section, viz ., 
as bailees. Then, what is meant by “an increased charge”? I do 
not think that a charge for insurance is “ an increased charge ” within the 
meaning of this section. A contract of insurance, unless it is otherwise 
provided for therein, implies an absolute guarantee for the safe arrival of 
the goods insured at the place of their destination ; but, if I am right in 
holding that the fulfilment of the conditions specified in s. 11 relegates 
the company to its ordinary position as bailees, their liability is certainly 
not that of insurers : consequently “ an increased charge ” cannot be a 
payment which imposes upon them liabilities larger than those of ordinary 
bailees. 

Let us now look at what happens when a parcel is taken to one 
railway station for conveyance to another. In ordinary cases, the book¬ 
ing clerk asks no questions, and the consignor gives no information as to 
the contents of the parcel, but the ordinary charge for a parcel is made 
(which in the present case would have been Ks. 9) and a receipt is given for 
the'parcel, in respect of which the railwary company is bound to exercise 
the care which an ordinary bailee should exercise, and is not liable 
at all in respect of any articles referred to in s. 11 which may be in it. If 
the booking clerk, however, is informed that the parcel contains certain 
specific articles, he would at once look up the rates in the coaching tariff- 
book, and would charge the proper rate for those articles, it might be less 
or more than the ordinary parcel rate. If the rate was more than the 
ordinary rate, and the contents of the parcel such as fell under the excep¬ 
tions in s. 11, I think that rate would be “ an increased charge” within 
the meaning of s. 11. The actual cost to the railway company of receiving, 
carrying and delivering a maund of silver is no greater than that of a maund 
of iron. Why, then, should a larger sum be charged, unless it is to compen¬ 
sate the company for the increased risk they run in consequence of the 
greater value of the same weight and bulk or, in respect of other articles, 
of their greater liability to damage ? To hold otherwise would be to hold 
that for a parcel in respect of which the company ran no liability what¬ 
ever, and for the carriage of which they were put to no extra expense, 
they might charge a larger sum than for one in respect of which they were 
subject to liability, [728] and that before they incurred any liability at all 
in respect of the former, they were entitled to make two increased charges, 
viz., the higher rate for carriage and insurance, and not merely “an increas¬ 
ed charge.” That the acceptance of a higher rate for excepted articles 
might possibly subject the company to their ordinary liability was pre¬ 
sent to the minds of the framers of the rates in the present case, is evident 
from the fact that on page 67 of the book of rates put in evidence, it is 
expressly stated that uninsured treasure is carried at owner’s risk. That 
declaration would have been unnecessary if “increased charge ” was equi¬ 
valent to insurance, A similar remark is made with regard to opium, 
though not in such explicit terms, and a reference is also made to the 
page where the charges for insurance may be found. So, too, in rule 41, 
at page 70 where mention is made generally of the articles excepted by 
s. 12, although the company do not categorically state that all such 
articles are at owner’s risk unless insured, they seem to infer it^ 
as they there refer to the place where the insurance rates are to be 
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1893 found. Such specific limitations of liability, however, if beyond what the 
July 29. law actually gives, and if reducing the liability of the company below that 
— of bailees, are of no avail unless there is an agreement to that effect which 
Original must (inter nlia) be in writing signed by or on behalf of the consignor 
Civil. (s. 10). This attempted limitation, by the defendants, of their liability 

- cannot shield them in this case, as there is admittedly no agreement for 

17 B. 723. limitation of the company’s liability signed by or on behalf of the consignor. 

The defendants must, therefore, stand or fall on the decision of the question 
whether "an increased charge” is equivalent to insurance. I have shown 
that, in my opinion, it is not. Consequently as, according to the evidence 
of the booking clerk Fonseca, those who brought the parcel told him that 
it contained chandirokra, or silver coin, and paid an increased charge for 
it, viz., Es. 18-1-0 instead of Ks. 9, I am of opinion that the defendants 
are liable for the non-delivery of the parcel, unless they can show that they 
have taken that careof it required by s. 151 of the Contract Act (IX of 1872). 

I may add that I have come to the opinion that those who handed tlie parcel 
to Fonseca also told him that it contained Rs. 6,000. Motilal and Buria say 
they did this, and [729] Fonseca admits be heard them talking about the 
box containing Es. 6,000, although he denies that they actually told him ; 
but, unless for the purpose of informing him what the contents were, I 
cannot conceive why they should mention the matter. I have not gone 
into the question as to whether the rates charged are lawful, as Farran, J., 
did in Laljibhai v. G. I. P. B. Co.mpany(l), because the legality of the 
amount is not in dispute here. The only question is what liability the 
defendants are under when they accept certain rates. The Exs. Nos. 4 
to 9 only settle the amount chargeable for the carriage of certain classes 
of goods, and do nob determine what the liability of the defendants is in 
respect of those goods ; that had already been provided for by the Act of the 
Legislative Council, and no resolution of Government could alter or modify 
the liability so provided, as the Act does not permit such an alteration. 

Now, what is the evidence as to the care taken of the parcel by the 
defendants ? The proper place for a parcel of coin such as this to be carried 
in, as appears from the book of rates put in evidence, was the brake-van 
in charge of the guard, where he would be able to keep an eye on it, and 
thus see that it was not meddled with ; but at Byculla it was put into a 
road van, which was not locked, and was away from the constant direct 
superintendence of the guard. Fortunately, however, the parcel arrived 
safely at Itarsi and was there transferred to the Midland train. Then 
comes an entire blank , no evidence whatever is given as to what was done 
with the parcel, or what care was taken of it between Itarsi and Saugor, 
although in the ordinary course of business it would have to be taken out of 
one van at Bina and put into another for Saugor, which is on a branch 
line, and it appears from Ex. Y that at Bina there was a period of some 
hours during wliich the parcel would bo lying at tlie station, or in the van, 
possibly at some distance from the platform, waibing for the train to start 
for Saugor, and, if the evidence of nhe parcel clerk and station master at 
Saugor is t.o ho believed, the parcel had already been tampored with when 
it arrived there. In the absence of any evidence as to how the parcel was 
treated between Itarsi and Saugor, it is impossible to [730] hold that the 
defendants have discharged the onus, which lay upon them, of showing 
that they haci in respect thereof fulfilled tlio duties of a bailee as laid down 
in s. lol of the Contract Act. 


(1) 16 B, 587. 
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Ib will be seen bhat I have nob discussed bhe effecb of bhe case of The 
Secretary of State v. Budhu Nath (1). I have nob done so, because ib 
seemed to me that I could dispose of the case in favour of the plaintiff on 
the assumption that bhe case of Euverji Tulsidas v. The G. I. P. Railway 
Company (2) was good law. and as the view of the law contained therein 
has been adopted by bhe Legislature in the Eailway Act of 1890,1 thought 
a decision on those lines would be useful at the present time. If, however, 
ib be held that the case of The Secretary of State v. Budhu Nath (l) has 
overruled that of Kuverji Tulsidas v. The G. 7. P. Railway Company (2), 
then, on the payment by the consignor of the “ increase dcharge as before 
explained, the railway company would have at once become insurers, and 
there would be no necessity bo enquire what amount of care they had taken 
of the parcel. I must, therefore, pass a decree for the plaintiffs for 
Ks. 6,000, and by way of damages for the non-delivery of the pai'cel 
award them interest at 6 per cent, on such amount from the 6th January, 
1890, till this day. Costs and interest on judgment at 6 per cent. 

Attorneys for the plaintiffs :—Messrs. Graioford^ Burder, Buckland 
and Bay ley. 

Attorneys for the defendants :—Messrs. Little, Smith, Nicholson 
and Bowen. 


1893 

July 29. 

Original 

Civil. 

17 B 723. 


17 B. 731. 

[731] CRIMINAL REFERENCE. 

Before Mr. Justice Birdtuood and Mr. Justice Parsons. 


Municipality op Ahmedabad v. Jumna Pdnja.* 

[22Dd January, 1891.] 

Bombay Act VI of 1873, s. 84—Proceedings taken under s. 84 /or the recovery of municipal 
taxesSuch proceedings are judicial and not ministerial^Magistrate’s duty under 
the section. 

A proceediog before a Magistrate for the recovery of municipal cesses and taxes 
instituted under s. 84 of Bombay Act VI of 1873, is a criminal prosecution, and 
must be conducted in the manner prescribed for summary trials undot Chapter 
XXII of the Code of Criminal Procedure (Act X of 1882). 

In such a proceeding a Magistrate is not bound to order payment of the full 
amount claimed by the municipality, but must satisfy himself as to the extent 
of the defaulter’s legal liability before passing any order against him. 

[F,, 30 B. 241 '244) = 7 Bom. L.R. 961 ; Rat. Unr. Or. Gas. 559 (661); Appr. and D., 
23 B. 446 (448i ; R.. 11 Or. L.J. 87 = 4 Ind. Cas. 951 = 2 P.R. 1910 (Cr.)=^109 
P.L R. 1909 = 23 P.W.R. 1909 ; D., 22 A. ill (112).] 

This was a reference under s, 438 of the Code of Criminal Procedure 
(Act X of 1882). 

The accused was charged by the Municipality of Ahmedabad a cess 
rate of one rupee per annum for the removal of sullage water. He refused 
to pay the rate, and thereupon the Municipality prosecuted him under 
s. 84 of Bombay Act VI of 1873. 

The trying Magistrate held bhat the accused was liable to pay only 
one-half of the rate charged, and ordered him to pay that amount. 


• Criminal Reference, No. 138 of 1890. 

(1) 19 C. 538. (2) 3 B. 109. 
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1891 The District Magistrate thereupon made the following reference to 

Jan. 22 . the High Court:— 

- “ The Honorary Magistrate has, instead of issuing the warrant 

Criminal applied for, for the levying of arrears of taxes, taken evidence on the point 
Kefer- whether or not the persons concerned have been rightly assessed,—that 
ENCE. 'vhether they have been placed in the proper lists or grades, and he 

- has found that they have been assessed too highly, and he has ordered 

17 B. 731, jjjQ recovery of a lesser, amount. 

Looking to the meaning of s. 84 of the Municipal Act, it appears 
to me that the Honorary Magistrate has altogether exceeded his powers. 
Otherwise the Honorary Magistrate becomes the appellate authority in 
all cases of municipal taxation, [732] and every case can be taken before 
him by the simple expedient of not paying tho tax. 

" This result is nor. contemplated by the Municipal Act, which pro¬ 
vides other means for hearing appeals against municipal taxation. 

"A ruling on the point is urgently and speedily required, as the 
action of the Honorary Magistrate has brought the collection of the tax 
for the removal of sullage water in Ahmedabad to a doad-lock—some 
19,000 cases of refusal to pay the tax having been brought into his Court." 

The reference was argued before Birdwood and Parsons, JJ. 

Shaiitaram Naraya7i, Government Pleader, for the Crown. 

Cfilmanlal E. Seialvad, for the accused, 

JUDGMENT. 

Per Curiam :—The accused in this case was charged by the Ahmedabad 
Municipality a cess rate of one rupee per annum for the removal of sullage 
water under class F of the cess rates sanctioned by Government Resolution 
No. 1886 of the 1st June, 1888 (see the rules of the Ahmedabad Munici¬ 
pality, p. 51). He refused to pay the rate for the year 1889-90, and tbe 
municipality applied to the Magistrate to recover it under s. 84 of Bombay 
Act VI of 1873. The Magistrate found that the accused was liable under 
class F, sub-s. 1, to only one-half of the rate charged Tho District 
Magistrate has referred the case to the High Court, as he is of opinion 
that a Magistrate, dealing with an application under s. 84 of the Municipal 
Act. has no jurisdiction to question the propriety of any claim made by 
tho municipality, but must issue his warrant for tho full amount of rate 
charged upon the defaulter. It is argued that in such cases tho Magistrate 
acts ministerially and not judicially. We cannot accept this interpretation 
of the law. The Magistrate is empowered under s. 84 to recover rates by 
a “ summary proceeding " in the manner provided in tho Code of Criminal 
Procedure (X of 1882). “ This summary proceeding " must bo the proceed¬ 
ing for wiiich provision is made in chap. XXII of the Code of Criminal 
Procedure. There is no other provision in tho Code which appears to be 
applicablo to the case. The [733] Government Pleader contends that the 
proceeding roierrod to is that contained in s. 386, which provides that, 
wlioD an olTondor is sentoocod to pay a tine, tho Court passing tho sentence 
may, in its discretion, issue a wiurant for tho levy of its amount by distress 
and sale of any moveable property belonging to the otTonder, although tho 
sentence directs that, in default of payment of the tine, tliu otYendor shall 
bo imprisoned. But this view is not consistent with the ruling of this 
Court in Impcratrix v. Karmashaukar Bhaiskankar (1), which shows that 
procoedings before a Magistrate under s. 81 of tho Municipal Act are 

(1) Cr. Rul. 80 of :irl Deccinber, 18S8. 
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criminal prosecutions. Such prosecutions must be conducted according to 1891 
the rules applicable to summary trials. The Magistrate is bound, therefore, Jan. 22. 
before sentencing a defaulter to pay a rate, to satisfy himself as to the 
extent of his legal liability, and did not, in the present case, act without CRIMINAL 
jurisdiction by enquiring into its merits. He has, however, reduced the Refer- 
rate without first finding on evidence, duly recorded, that the accused had encE. 

DO khalkundi and no tub on bis premises. It was only on such a finding - 

that he could legally hold that the case fell under class F, sub-s. 1, of the 
rules and not under the first part of class F. We reverse the Magistrate’s 
order and direct him to re-bear the case. 

Order reversed. 


17 B. 733. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Parvatishankar Durgashankar (Original Plaintiff), Appellant v. 
Bai Naval (.Original Defendant], Respondent.^' [4th October, 1892.] 

Civil Procedure Code (Act XIV of 1882), s. 662—Remand— Practice — Procedure. 

The defendant in a suit on a mortgage applied, on the day fixed for the bearing, 
for HU adjournment on the ground of illness. H<.‘r application was refused, and 
the Court heard the case ex parte and passed a decree for the plaintiff. The 
defendant appealed to the District Judge, who reversed the decree and remanded 
the case, on the ground that the defendant's application for an adjournment 
ought to have been granted. On appeal to the High Court. 

[734] Held, discharging the order of remand, that the suit having been tried 
on the merits, the District Judge could not remand the case under s, 562, but 
ought to have proceeded under ss. 563 and 569. 

[Dias., 30 M. 64 = 16 M.L J. 479 (486) = 1 M L.T. 263; R., 1 Ind. Gas. 329=12 0.0. 
25 128) ] 

This was an appeal from a remand order passed by J. B. Alcook, 
District Judge of Surat. 

Suit to recover Rs. 1,199 due upon a mortgage. 

Tbe defendant, Bai Naval, widow of Bbavanising Gumansing, applied 
for an adjournment on the ground that she was ill and had not been able 
to file her written statement. The Court granted a month’s adjournment. 
On tbe appointed day the defendant applied for a further adjournment, 
pleading continued illness and want of assistance as an excuse. The Court 
rejected the application and proceeded to hear the case. A decree was 
passed for the plaintiff. 

The defendant appealed, and the District Judge reversing tbe decree 
remanded the case for trial, on the ground that the defendant’s application 
for adjournment ought to have been granted. 

The plaintiff appealed. 

Nagindas Tulsidas Marphatia, for the appellant :—The Judge was 
wrong in remanding the case. A remand can only be made under s. 562 
of the Oivil Procedure Code (XIV of 1882). The lower Court did not 
decide tbe case on a preliminary point. The case was heard, tbe mort¬ 
gage was proved by evidence, and the plaintiff’s claim on the mortgage 
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was allowed. If fehere was any defect in the trial, the District Judge ought 
to have cured that defect himself. 

Kalabhai Lallubhai, for the respondent:—The case was decided ex 
parte, and, therefore, it cannot be said to have been decided on the merits. 

JUDGMENT. 

Sargent, C. J. — As the Subordinate Judge decided the suit on the 
merits, and not on a preliminary point, the District Judge could not 
remand the case under s. 5S2 of the Civil Procedure Code (XIY of 1882), 
but ought to have proceeded as directed by ss. 568 and 569. He must, 
therefore, discharge the order of the Court below, aud send back the case 
for disposal by the lower appeal Court according to law. Costs to abide 
the result. 


Order discharged. 


17 B. 735. 

[735] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


Oriental Loan Association, Limited (Plaintijs) v. 

George Pelham Hatch and another {Defendants).'^ 

[6th October, 1892.] 

Civil Procedure Code {Act XIV o/ 1883), s. 617— Refcrence in execution of a decree — 
Final decree. 

A question arising in execution of a decree cannot be referred for the decision 
of the High Court under a. 617 of the Civil Ptoceduto Code (Act XIV of 1883) 
except where thedecree is final. 

This was a reference made by W. B. Oracknell, Judge of the Consular 

Court at Zanzibar, under 9 . 617 of the Civil Procedure Code (Act XIV 
of 1882). 

In execution of a decree (No. 461 of 1891) dated the 17th November, 
1890, passed by the High Court of Judicature at Bombay (Original Sides) 
against George Pelham Hatch and another, a moiety of the pay which 
Hatch received from the Navab of Zanzibar as the commander of the 
army and police at that time, was sought to be attached at Zanzibar at 
the mstanoe of the plaintiffs. The defendant contended that the decree 
of the High Court was a dooroo of a foreign Court under s. 14 of the Civil 
Procedure Code (Act XIY of 1882), and that, therefore, it could not be 
executed, but that the plaintiffs’ proper course was to bring a suit upon 
1 at Zanzibar. The Judge of the Consular Court of Zanzibar was of 
opinion that the decree could be executed bv his Court, but submitted the 
question for the decision of the High Court. 

Rivet-Carnnc (with Chalk), for the plaintiffBy 9 . 8 of the 
Zanzibar Order in Council of 1884, I the provisions of the Civil Procedure 
Code (Act XIV of 1882), have been made applicable to Zanzibar, and by 
s_ 21 of the Code tho Court at Zanzibar is constituted a District Court of 
that place under ohe jurisdiction of the High Court at Bombay. That 


• Civil Reference No. 14 of 1893. 

t See Bombay Government Gazette for 1885, Part I, p, 633 , 
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■Court was, therefore, bound to execute the decree passed by the High 
Court. 

Manehshah J. Taleyarkhan, for the defendant:—Assuming that the 
Court at Zanzibar is a District Court, the Judge of that Court [736] was 
wrong in making this reference under s. 617 of the Civil Procedure Code 
(Act XIV of 1882). For a reference under that section lies only where 
the decree is final. But this decree, which was sent for execution to 
Zauzibar, was not a final decree. It was a decree of a division Court 
against which there might be an appeal. And an order made in execution 
of that decree would be a decree under s. 244 against which an appeal 
would lie. The question, therefore, ought not to have been referred. 

ORDER. 

Sargent, G. J.—The question referred by the Judge of the Consular 
Court is one arising in execution of a decree. But s. 617 of the Code of 
Civil Procedure (Act XIV of 1832) only allows of a reference for the 
decision of this Court in the execution of a decree when the decree was 
final—^which was not the case here. The Judge of the Consular Court 
must, therefore, decide the question for himself and dispose of the applica¬ 
tion for execution. The party aggrieved by it will then have his appeal 
to this Court. Costs to be costs in the case. 

Order accordingly. 


17 B. 736. 

APPELLATE CIVIL. 

Before Mr, Justice Bayley, Chief Juctice (Acting) and Mr, Justice Gandy, 

Dattatraya Rayaji Pai (OrigimaZ Plaintiff), Appellant v, Shridhar 
NaraYan Pat (Original Defendant), Respondent,^ [7th October, 1892.] 

Jjandlord and ten'int^Tenani expending money oa land loith landlord's knowledge and 
consent—Standing by—Estoppel—Right of tenant on eviction to be recouped the 
money so expiuded—Buildings erected on land held under lease—Removal of such 
buildings. 

The defendant entered into occupation of certain land with the permission of 
the plaintiS, who was thaovvnar, and erected buildings and otherwise expended 
money upon it. The plaiutiff and the defendant were relations aud lived near 
each other. The plaiatifl constantly visited the land and knew what the defendant 
was doing, bub made no objection. Subsequently tbe plaintiff, being anxious to 
obtain from the defendant an acknowledgment of bis (the plaintiff’s) title, 
induced (but without misrepresentation or fraud) the defendant to sign a rent- 
note. The Court found that althous'h this rent-note was, in terras, a lease for one 
year, yet the intention of the [737] parties was not that the defendant 
should at the expiration of the year, or on any subsequent demand, hand over 
to the plaintiff the land with the buildings which had been erected by the 
defendant with the plaintiff’s implied consent, without bring recouped for the 
expenditure thus incurred ; that subsequently to the execution of the rent-note 
the defendant had erected other buildings, and that the plaintiff knew of this, 
and made no objection. 

Held, that the plaintiff could not recover possession of the land, or require the 
removal of the buildings, without recouping the defendant tbe money he had 
expended. Tbe plaintiff was estopped from denying the claim of defendant. He 
had s tood by in silence while his tenant had spent money on his land. 

IR., 20 B. 1 (6) ; 20 B. 298 (300) ; 2‘2 B. 1 ; 27 M. 211 (222) = 14 M.E.J 25 ; 7 Ind. 
Gas. 202 (208) =8 M.L T. 258 ; 18 Ind. Gas. 799 = 63 P.R. 1913=113 P.L.R. 
1913 = 112 P.W.R. 1913; D., 27 G. 570 (586) ; 1 Bom. L. R. 191 (199).] 


1892 

Oct. 6. 


Appel¬ 

late 

Civil. 


17 B. 733. 


4 

) 

/ 

f 

J 


Second Appeal No. 398 of 1891. 

483 


17 Bom. 738 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1892 This was a second appeal from the decision of H. Batty, Acting 

Oct. 7t District Judge of Ratnagiri, 

■—" The plaintiff sued to recover from the defendant certain land with 

Appel* arrears of rent for three years. He alleged that the said land formed part 
LATE of his Insmat Mirache Bag, and that he had let it to the defendant tinder 
Civil, a rent-note dated 12bh April, 1881, for one year; that afrer the expiration 

-* of that period the defendant continued to occupy it with his (the plaintiff's) 

17 6.786. consent, and had erected buildings upon it; that he had subsequently 

requested the defendant to remove the buildings and to give up the land, 
but the defendant refused. 

The defendant answered {xnitr alia) that the rent-note sued on had 
been obtained by the plaintiff through misrepresentation. He denied that 
he was a yearly tenant of the plaintiff and alleged that he was a joint 
owner of the land with the plaintiff. He stated that he bad built 
two houses and a stable and had sunk a well on the land with the 
knowledge of and without obiection from the plaintiff, who was, there¬ 
fore, estopped from requiring the removal of the buildings. He admitted 
that the stable was erected after the execution of the rent-note sued on, 
but stated that the other buildings had been erected previously. Ha 
contended that the plaintiff was not entitled to possession unless he paid 
the value of the buildings. 

The Suboidinate Judge found that the rent-note sued on had not 
been obtained by any misrepresentation or fraud on plaintiff's part, and 
he allowt'd the claim for possession and arrears of rent, with liberty to 
the defendant to remove the buildings from the land. 

[73a] The defendant appealed, and the acting District Judge varied 
the decree by declaring the plaintiff to be entitled to possession and removal 
of the buildings only on payment to defendant of Rs. 1,200, the approxi¬ 
mate cost of the buildings. In his judgment the District Judge observed :— 

"Defendant’s witnesses allege that the house was built a long time 
previous to the rent-noto, and the variations and uncertainty among the 
plaint ff's witnesses render this not improbable. The bare fact of the 
value of these buildings seems to this Court to render it very improbable 
that defendant would have erected them after he bad not only received a 
warning from vilaintiff, bub had consented to execute a kabulayat. It is 
difficult bo believe that defendant would expend, as plaintiff’s witnesses 
admit, as much as Rs. 3.000 on land which defendant knew was not his, 
unless " in the hope or encouragement” by the real owner that ho would 
be allowed bo remain in possession long enough to get a return on his 
expenditure. Plaintiff, in the circumstances of the case, being near at 
hand and constantly visiting the spot, must have known of the erection of 
these buihiings, as would appear from witnesses adduced on his behalf, 
yet he took no ohjeotion. ll the buildings were subsequent to the rent- 
note (which plaintiff says was intended to prevent unauthorized build- 
ing-^), then the plaintiff’s acquiosconco would in the case of buildings of 
such value be evidence of implied contract. * In the present 

instance the land does nob appear to have been available for agricultural 
purposes. The buildings wora not of a temporary nature, but included a 
dwelling-house and a well. The works wore going on under the plaintiff’s 
eyes. He knew that they were going on and watched their progress. 
He took no ohjeotion. They wore not easily removable. He could not 
suppose that defendant meant them to be only temporary. They lasted 
at least for eight years, and yet plaintiff did not insist on defendant’s 
giving up the land icf, 17 W.R. 467). There was nob space available 
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for agriculture. And though it seems that, if they were erected after the 
oxecuiion of the rent-note, defendant could only have acted on the belief, 
which plaintiff did not by any proved objection or notice of ejectment 
disturb, that there was no intention to prevent their erection. If 
£ 739 ] the buildings were, as defendant alleges, erected before the rent-note 
was passed, then it would seem that before the defendant recognised the 
plaintiff's title, plaintiff had allowed him to com plete tho.-e buildings 
without raising objection, and the acquiescence and the implied consent 
of the nlaintiff would estop him from asking their removal without giving 
full compensation (6 Bom.H.C. Rep. 80, and 15 W. R. 161). 

The plaintiff preferred a second appeal. 

Daji Abaji Kharej for the appellant (the plaintiff) :—The Judge has 
not distinctly found the date at which the buildings were erected by the 
defendant, and has held that the plaintiff is estopped because he stood by 
when those buildings were erected. But the mere standing by does not 
create an estoppel— Shtddhesvar v. Ramchandrarav (1) ; Onkaropa v. 
Subaji Pandurang (2); Basawantapa v. Ranu (3) ; Ramsden v. Dyson (4) 
is in the plaintiff’s favour. The lower Court ought to have found as a fact 
whether the plaintiff did encourage the defendant to erect the buildings. A 
tenant is bound to give back the land to his landlord in the same condition 
in which it was when he entered upon it 

Manekshah J. Taleyarkhan, for the respondent.—The plaintiff’s case 
was that the defendant built upon the land after the execution of the 
rent-note, bub the lower Court has not placed any x'eliance upon this 
contention. We say that when a landlord stands by and allows his tenant 
to erect a substantial building on his land, he cannot subsequently insist 
upon the tenant’s removing the building. He is estopped. In such cases 
the landlord is entitled only to compensation— Banee Madhub v. Joy 
Kishen (5). The effect of the lower Court’s finding is that the defendant 
built upon the land in the bona fide belief that the plaintiff would allow the 
buildings to stand. It is true that when a person wrongfully builds upon 
another man’s land, he should be compelled to remove the buildings ; but 
here the defendant cannot be said to have built wrongfully. It is import¬ 
ant to remember that the parties are not strangers to each other. They 
£740] belong to the same family and live close to each other. In bis 
written statement the defendant says that the bona fide believed that the 
land belonged jointly to him and to the plaintiff. 

Daji Abaji Khare in reply.—Even supposing that the defendant 
erected the houses before the execution of the rent-note, still the very fact 
that he executed the rent-note ought to have put him on his guard and 
ought to have prevented him from erecting any new building afterwards. 
When he passed the rent-note, he then at all events became aware that 
he was merely a tenant, and ceased to labour under a mistake as to his 
title to the land. If he erected the buildings after the passing of the rent- 
note, then there is no equity in his favour— Pilling v. Armitage (6) ; 
Plimmer v. Mayor dc., of Wellingtoii (7). 

JUDGMENT. 

Candy, J. —We think that the District Judge must be taken as 
having found that the defendant entered into occupation of this land 

(1) 6 B. 463. (2) 15 B. 71. (3) 9 B. 86. (4) L. R. 1 H. L. 170. 

(5) 12 W.R. 495, (6) 2 Vefiey, 78. (7) 9 App. Gas. 699 (711). •' 
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with the permission of the plaintiff; that while he was thus in posses¬ 
sion be erected a house at a cost of Rs. 500, and built a well at a cost 
of Rs. 200; that the plaintifit being a relative of the defendant, and living 
ciose at hand, and constantly visiting the spot, knew of the building of the 
house and well, yet took no objection ; that subsequently the plaintiff 
being anxious to obtain from the defendant an acknowledgment of his 
(the plaintiff’s) title to the land, induced the defendant to sign the rent- 
note of 12th April 1881 ; that in this there was no misrepresentation or 
fraud on the part of the plaintiff, but that, though the rent-note was, in 
terms, a simple lease of the land with trees for one year, the intention of 
the parties could not have been that the defendant should at the expiration 
of the year, or on any subsequent demand, hand over the land with the 
buildings, which had been made by defendant with the implied assent of 
the owner of the land, without being recouped for the expenditure thus 
incurred ; that subsequently to the execution of the rent-note the 
defendant had erected a “manager” (stable) on the land at a cost of 
Es. 500, and that the plaintiff knew of the erection of this building, but 
made no objection. On these facts the District Judge found that the 
plaintiff was estopped from denying the [741] claim of the defendant to 
be recouped the expenditure incurred on the buildings, which must have 
been built in the hope or encouragement from the landlord. He, therefore, 
declared the plaintiff entitled to possession and removal of the buildings 
only on payment to defendant of Rs. 1.200. 

We think that the facts thus found by the District Judge do bring 
the case within the principles as explained by Lord Kingsdown in 
Eamsden v. Brjson (1) and subsequently expounded by the Privy Council 
in Piivumr v. Mayor, tfc., of Wellington (2). Here there are special 
circumstances—the near relationship of the parties, their residing in close 
vicinity to each other, their ownership of the surrounding lands— 
pointing to the presumption that the plaintiff by bis conduct sanctioned 
the construction of the building and well, and afforded hope and encourage¬ 
ment to the defendant that he would be allowed to remain in peaceable 
possession of the same, or at least would not be ejected without a 
reasonable return for the expenditure incurred by him. 

We think, therefore, that the present case is one in which an equity 
can be claimed, because the landowner has stood by in silence, while his 
tenant has spent money on his land ; and as there is no dispute as to the 
way in which the equity should be satisfied, we confirm the decree of the 
District Judge with costs. 

Decree confirmed. 


(1) L. R. 1 H. L. 170. 
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APPELLi^TE CIVIL. O^t. 12 . 


Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Candy, Appel- 

- LATE 

Narayan Lakshman {Original PlaintiJ), Appellant v. BAPU CiVIL. 

VALAB Kaibatkav AND OTHERS {Original Defendants), Bespondents.^ - 

[12th October, 1892.] 17 B. 741. 


Registration^Ven^or and purchaser — Priority--Notice — Possession—Subsequent pur¬ 
chaser with notice obtaining possessioji and paying off mortgage—Right to recover sum 
applied in paying off mortgage. 

The plaintiff sued to recover land purchased by him in 1886 from the first 
defendant, and which was in possession of defendants Nos. 2, 3 and 4. The 
conveyance to £7423 the plaintiff was duly registered. The third defendant 
claimed part of the land under a previous sale to him in 1885 by the first defend¬ 
ant, the conveyance to him being also duly registered- The fourth defendant 
claimed the rest of the land under a sale to him by the first defendant subsequent 
to'.tbe sale to the plaintiff of which be had no notice. He relied upon the fact of 
his having got possession, and he alleged that the purchase-money which be bad 
paid for the land bad been applied by the first defendant in paying off a mort¬ 
gagee who at the date of bis purchase was in possession. He claimed, at all 
events, the repayment of this sum. 

Held —(1) that the plaintiff was not entitled to the lands in the bands of the 
third defendant, the latter being a prior purchaser with a deed of conveyance duly 
registered ; 

(2) that the plaintiff was entitled to the land in the possession of the fourth de¬ 
fendant, who must be taken to have purchased with notice of the plaintiff’s prior 
purchase, inasmuch as the deed of conveyance to the latter was registered ; 

(3) that, if the fourth defendant’s purchase-money was applied to pay off a 
mortgage which plaintiff would otherwise have had to pay. the plaintiff could not 
equitably recover the land without paying the founh defendant so much of the 
purchase-money as was so applied. 

[R.. 26B. 538 (541); 134 P.L.R. 1904 ; Disappp.. 7 C.W.N. 11.] 

Second appeal from the decision of G. C. Whitworth, District Judge 
of Khandesh. 

The plaintiff sued to recover certain land in the possession of defend¬ 
ants Nos. 2, 3 and 4. He alleged that he had purchased it from the 
first defendant under a registered deed dated 16th July 1886. 

The first and second defendants did not appear. 

The third defendant alleged that he had purchased part of the said 
land on 2Dd September 1885 under a registered deed of that date, from 
one Bhauprasad Kbankaria, to whom the land had been formerly sold by 
the son of the first defendant. 

The fourth defendant alleged that he had purchased the rest of the 
land in December 1887 from the first defendant and his son for Rs. 550 
and had got possession ; that be had no notice of the plaintiff’s purchase, 
and that the purchase-money which be bad paid had been applied by the 
first defendant in paying Bhauprasad Kankaria, who had been a mortgagee 
in possession. 

The Subordinate Judge held that the sale to the plaintiff in 1886 was 
proved, but that the plaintiff could not recover possession as against the 
third defendant, inasmuch as the latter was in possession under a prior sale 
to him, and that he could not recover [743] as against the fourth defend- 
anjt, because the latter, although a subsequent purchaser, bad obtained 
possession. 

• Second Appeal No. 470 of 1891. 
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The plaintiff’s claim was, therefore, rejected. 

Oq appeal by the plaintiff the District Judge confirmed the decree. 

The plaintiff preferred a second appeal. 

Manckshah J. Taleyarkhan, for the appellant (plaintiff).—Both the 
lower Courts erred, in law, in holding that so far as defendant No. 4 was 
concerned we are nob entitled to priority, because our purchase, though 
registered, was not accompanied with possession. Our sale-deed is dated 
16tb July, 1886, and was registered the next day. The sale-deed being 
registered, the defendant bad, when he purchased the property in December, 
1887, notice of the sale to us, and conseauently we are entitled to priority 
—Lakshniandns v. Dasrat (1); Radhahai v. Shamrav (2); Aga^chand v. 
Rakhvia (3). 

Respondents Nos. 1 and 2 (defendants Nos. 1 and 2) did not appear, 

Makadeo Chimnaji Apte, (or respondent No. 3 (defendant No. 3).— 
Both the lower Courts have found that our purchase was proved and was 
prior to that of the plaintiff. Therefore, he cannot recover the land in 
our possession. 

Dhondu Shamrav Garud (with Daji Abaji Khare), for respondent No. 4 
(defendant No. 4i .—According bo Hindu law a title which is accom¬ 
panied with possession cannot be over ridden by a prior title not 
accompanied with possession, With repecb to possession, gift and sale 
stand on the same footing—v. Bai Amrit (4); Kali Das Mullick 
V. Kanhaya Lai Pandit (5). Registration is not equivalent to possession— 
Vasudev Bhat v. Narayan Daji Damle (6). 

We have paid off the mortgage of Bhauprasad with our money and, 

therefore, the appellant should nob be allowed to recover possession without 

repaying us what we have paid. If wo had not [744] plid off the 

mortgage, the appellant would have had to pay \t~-Mahomcd Shimsool v. 
Shewukrayn (7). 

Manekshah J. Taleyarkhan, in reply.—In Lakshmandas v. Dasrat (1) 
the question of possession and registration was fully considered, and it 
was held that registration was equivaleot to possession. 

Respondent No. 4 is merely a stranger, and it was not incumbent 
upon him to pay the mortgage. Further, he has not taken an assignment 
from the mortgagee. Therefore he cannot insist that he should be paid 
the mortgage amount. 

JUDGMENT. 

Sargent, C. J. —The Full Bench decision in Lakshmandas Sarup- 
chand v. Dasrat (1) followed in Agarchayid Gumayichand v. Rakhma 
Haiwiant (3), shows that, as the plaintiff's purchase-deed was registered 
when the fourth defendant purchased, the latter must be taken to have 
had notice of it. and cannot claim priority by reason of the plaintiff’s 
purchase not having been accompanied with possession. We may remark 
that \n Lnlubhai Surchand v. Bai Amrit (4), the earlier purchase without 
possession was not registered until after the later purchase, so that the effect 
of registration as giving notice did not arise. However, if the fourth defend* 
ants purchase-money was applied in part in paying off Bhauprasad’s 
mortgage of 1881, which the plaintiff would otherwise have had to meet, tlie 
plaintiff cannot equitably recover the property without paying the fourth 
defendant so much of the purchase-money as was so applied. See 
Makoined Shnmsul v. Sheumkram (7). 

12) 8 n. 1G8. 13) 12 B. 678. 

(6) 7 B. 131. (7) 2 I. A. 7. 


(U 6 B. 168. 

(6) U I.A. 219. 
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We must, therefore, reverse the decree, except as regards the third 
defendant, as to whom it must ba confirmed, and send back the case for a 
fre^h decision as regards the other defendants. Appellant to pay the third 
defendant his costs. Tbe other costs of the appeal to abide the result. 

Decree partially reversed. 
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[745] APPELLATE CIVIL. 


17 B. 741. 


Before Sir Charles Sargent^ Et., Chief Justice and Mr, Justice Candy, 


Naik Parsotam Ghela {Original Plaintiff), Appellant v. Gandrap 

EaTELAL Gokuldas (Original Defendant), Respondent.*^ 

[I7th October, 1892.] 

Easement—Right of way — Prescription—Prescriptive right of the defendant to have 
blanches of hU trees overhanging the plaintiff's land—Right of the difendant to 
go on to the plaintiffs land to collect thi fruit of the trees distinct from and not 
accessory to the right to have the branches overhanging. 

The defendant hiving acquired a prescriptive right to have the branches of his 
trees overhanging the plaintifi’a land, the lower Courts held that he had a right 
to go on to the plainiiS’s land for the purpose of gathering the fruit of trees, on 
the ground that tbe prescriptive right to have the branches of his trees overhang¬ 
ing the plaintiS’s land carried with it an “accessory ” right to enjoy the profits 
of tbe branches in tbe best way possible. 

Ufld, {reversing the lower Courts’ decree) that the right to go on the plaintiff’s 
land to pick the fruit off the branches was perfectly distinct from the prescriptive 
right to have the branches overhanging the land, and could nob be said to be 
accessory to the latter right in tbe sense of being wibhin the limits of that right. 

Second appeal from the decision of Venkatrao R. Inamdar, Acting 
Joint Judge of Ahmebadad. 

The plaintiff sued for (l) a declaration that the defendant was not 
entitled to enter upon the pliintiff'sland for the purpose uf inspecting his 
own wall recently erected by him and of taking the fruit of bis trees, the 
branches of which were hanging over the plaintiff’s land, and for (2) an 
injunction restraining the defendant from going upon the land for the 
aforesaid purposes. 

The defendant contended that he had acquired by long user a right 
of way over the land in question, and that there was no other passage by 
which he could go and inspect bis wall and take the fruit of the trees. 

The Subordinate Judge (Rao Saheb N. N. Nanavati) made a decree 
in the following terms : — 

The defendant has no right to enter the plaintiff’s land at all times 
and on all occasions except during the fruit season and when the necessity 
arises of removing the branches or wood or repairing the wall, &c., and 
that the defendant do enter the plaintiff’s land [746] at such times with 
plaintiff’s permission which the plaintiff should not refuse.” 

Against the above decree the plaintiff appealed to the District Court, 
and the defendant preferred oross-objections under s. 561 of the Civil 
Procedure Code (Act XIV of 1882). 

The Acting Joint-Judge found on the issues that (1) the defendant bad 
% right to pass over the plaintiff’s ground, and that (2) with respect to the 
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nature of that right there were “no sufficient materials on the record to 
prove the absolute right alleged by the defendant.” 

The Judge, therefore, confirmed the decree, observing: — ^ 

The trees in question are very old ones, and their branches have been 
extending far over the plaintiff's land for upwards of forty or fifty years. 

His predecessors in title were entitled to prevent the extension of these, 
branches on the plaintiff’s land. This right carried with it the accessory 
right to enjoy the profits of the branches in the best way possible, and 
this right could not be enjoyed except by passing over the plaintiff’s land 
when necessary. In this view I think that the defendant is entitled to 
pass over plaintiff s ground for the purpose of exercising the above right, 
and for inspecting his walls, &c., on that side, and such other rights as 
might be necessary. * 

The plaintiff preferred a second appeal. 

Ohimanlal H. Setalvad, for the appellant (plaintiff).—We allowed 
the branches of the defendant’s trees to hang over our land, because they 
caused no inconvenience to us ; but our allowing the branches to overhang 
cannot give r,o the defendant the right to come on our land to pluck fruit 
and inspect his wall. The wall was built by the respondent on his own 
land so late as 1882. The wall belongs to him exclusively, and if he 
wishes to inspect it, he may do so without coming on our land. 

R-io Saheb Vasiidev Jog> 2 nnQ.th Kirtikar (Government Pleader), for 
the respondent (defendant) .—The lower Courts held that we are entitled 
to go on the plaintiff s land as an accessory right to enjoy our property. 
If we have acquired a right—and the lower Courts have found that we 
have—to have our branches overhanging [747] the plaintiff’s land, then 
we say that wo have also acquired the right of going over his land to 
remove fruit from the overhanging branches —Esuhai v. Daviodar (l). 
In fact, we claim a right of way over the appellant's land. 

User amounting to a license would be in the nature of an easemeut, 
though it cannot amount to an easement strictly so called. 


JUDGMENT. 

Sargent, C. J.—Both the Courts below have found that the defend¬ 
ant had acquired a prescriptive right to have the branches of his trees over¬ 
hanging the plaintiff s land, and that the evidence failed to establish any 
prescriptive right of way in defendant over the plaintiff’s land; but they 
have held that he has a right to go on plaintiff’s land for the purpose of 
gathering the fruit of the trees, on the ground that the prescriptive right 
to have the branches of his trees overhanging the plaintiff’s land carried 
With it as “ an accessory ” the right to enjoy the profits of the 
branches in the best way possible, which could not be done except 
by passing over the plaintiff s land. We cannot agree in this conclusion. 
The right to go on the land of the plaintiff to pick the fruit off the 
branches is perfectly distinct from the prescriptive right to have those 
branches overhanging the land, and cannot bo said to be accessory to the 
latter right in the sense of being within the limits of that right, however 

/ nnecessary it might be to the defend^int in order to obtain 
the full enjoyment of the profit of the branches so overhanging. 

^ As to the right of the defendant to go on the land to repair the wall, 
It IS not apparent on what ground the lower Court of appeal has granted 
it^^be wall IS not a common wall or a wall which plaintiff is bound to 


(l) 16 B. 652. 
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keep in repairs, and if defendant wishes to repair it he must do so without 
trespassing on his neighbour’s land. 

We must, therefore, reverse the decree of the Court below and make a 
declaration as prayed for, and restrain the defendant by injunction from 
entering the plaintiff’s land for the purposes mentioned in the plaint. 
Appellant to have his costs throughout. 

Decree reversed. 
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17 B. 748. 

[748] CRIMINAL REVISION. 

Before Mr, Justice Parsons and Mr. Justice Telang. 

In re Ratanlal Rangildas."^ [17th October, 1892.] 

Criminal Procedure Code {Act X of 1832), ss. 617 and 523— Property seized hy the police 
pending <Xn inquiry or t/ial under a search-warrant issued by the Court — Magistrate's 
power 10 deal with such property where no offence is committed. 

Section 523 of the Code of Criminal Procedure (Act X of 1882) does not apply 
to property which is produced before a Court in the course of an inquiry or trial 
under a search-warrant issued by itself under s. 96 of the Code. To such pro¬ 
perty s. 517 alone would apply ; and if no ofience is found in respect thereof, the 
Court can make no order. The property must be given back into the possession 
from which it came. 

The scope of 9 . 523 must be confined to property seized by the police of their 
own motion in the exercise of the powers conferred on them by law : for instance, 
under ss. 51,54,161 or 165 of the Code of Crimina) Procedure. 

Per Telang. J,—Under s. 523 of the Code of Criminal Procedure, a Magis¬ 
trate is bound to institute an inquiry before making any order touching the 
light, not of property, but of possession to the property, seized by the police. 

[N.F., 12 Cr.L.J. 109 —9 Ind. Cas. 634 = 5 S.L.R. 4 ; F., Rat. Unr, Or. Cas. 981 (982) ; 
R.. 22 B. 844 (346) : 28 B. 314 (325) ; 29 M. 375 (377) = 4 Cr.L J. 233 ; 14 C.P. 
L.R. 60 (61) ; L.B.R, (1893—1900) 324 (326) ; Doubted, 26 B. 552 (657).] 

Applications under s. 435 of the Code of Criminal Procedure (Act 
X of 1882). 

The facts of the case were as follows :—One Bai Gulab filed a 
complaint in the Court of the First Class Magistrate of Surat against 
Itcharam Rasikdas and Utamram Itcharam, charging them with criminal 
breach of trust in respect of certain ornaments and jewellery which had 
been entrusted to them for sale. 

In execution of a search-wai’rant issued by the Magistrate under 
s. 96 of the Code of Criminal Procedure (Act X of 1882) the police seized 
certain jewellery which was in the possession of one of the applicants, 
Ratanlal Rangildas. 

The other applicant, Itcharam Valabh, made over to the police, as 
soon as they appeared with a search-warrant, certain gold ornaments which 
he alleged had been pledged with him by one of the accused. 

The Magistrate, after trying the case, discharged the accused, finding, 
on the evidence before him, that there had been a trust, but no criminal 
breach of trust committed by the accused. 

[749] As regards the property produced seized by the police, the 
Magistrate in the course of the trial, and without holding any inquiry, 
passed an order, under s. 523 of the Coda of Criminal Procedure, that it 
should be delivered to the complainant. 

* Criminal Review No. 313 of 1892. 
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Oct. 17. * I DOW proceed to dispose of the property seized by police under 

circuDastaiices which create suspicion of Che commission of an offence 
Criminal uodei* g. 523 of the Criminal Procedure Code. All the property seized is 
Revision, amply proved to belong to complainant, and most of it, especially the 

jewellery, has been admitted to be complainant’s property. I therefore 
order the whole of the property produced in Court should, be restored to 
the complainant after one month, i, c., after the expiry of Che period of 
appeal.” 

Against this order the applicants, from whose possession the property 
had been taken by the police, aopealed to the Sessions Judge, but he 
declined to interfere, on the ground that the Magistrate was right in 
making the order under s. 523 of the Cide of Criminal Procedure. 

Thereupon the applicants applied to the High Court under its revi- 
sional jurisdiction. 

Ganpat Sadashiv Eao, for applicants,—Section 523 of the Code of 
Criminal Procedure does not apply Co Che present c-ise. It does not apply 
to property seized by the police under a search-warrant issued under 
8. 96 of the Coda. In such a case the seizure by the police need not 
be reported to the Magistrate, as the seizure is made under his own 
orders. Section 523 applies only to the cases expressly spaoiBed therein. 
The present is not one of those cases. That being the case, the property 
should ba restored to the persons from whose possession it was taken in 
the course of the trial— In re Aiviapurjiabai (l) ; Queen-Empreas v. Kusa 
kom Lakshman (2) ; Queen-Empreas v. Ahmed (3). Bub, assuming that 
8. 523 governs the present case, the Magistrate is bound under the section 
to make an inquiry as to the person who is entitled to possession before 
making any order for the disposal of the property. This inquiry has nob 
been made in the present [750] Oise. The Magistrate has ordered the 
property to be given to the complainant, merely because he finds she is 
the owner of it. This is clearly wrong. Under the section, the Court 
has to determine who has the right to the possession of the property. In 
the pre^enC case the right to the possession is vested in the applicants, 
who have a lien on the property in dispute. 

Bramon (with him Nagindas Tulsidas), for opponent.—-The Magis¬ 
trate was right in ordering delivery of the property to the complainant, 
who is the owner. She alone U entitled to the possession of the property— 
Queen-Empress v. Joti Rajnak (4). The ruling in In re Annapurnabi id) 
was passed under the old Code of Criminal Procedure. Section 523 of the 
new Code is wider than 9 . 415 or4l6 of the old Code. Under Che new 
enactment the Magistrate is at liberty to make an order for delivery of the 
property to the person ho thinks entitled. If s. 523 does nob apply, then 
I contend s. 517 is applicable. Under both these sections the Magistrate 
has a wide discretion in making an order for the disposal of property. 
With that discretion this Court will not interfere in the exercise of its 
revisional jurisdiction, but will leave the aggrieved party to assert his 
rights in a Civil Court. Refers to Queen-Empress v. Tribhovan (5). 

JUDGMENT. 

Parsons, J.—The facts are these. Bai Gulab brought a charge of 
criminal breach of trust against certain persons. The Magistrate, to whom 
the complaint was made, issued search-warrants under s. 96 of the Code 

(2) Gr. Rut. 21th April, 1881. 

(5) 9 B, 131. 
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of Criminal Procedure (X of 1882), and the property now in question was 
found in the possessionof the aoplicants and produced before the Magistrate. 
The Magistrate, though the persons in whose possession the prooertv was 
found were not ths accused persons, and thouiih he found that no offence 
had been committed regarding it, ordere 1 it to be delivered to the complain¬ 
ant. Ha held no indepandent inquiry, and he does not find that the 
complainant was entitled to the possession, but merely that she is the 
owner of the property. 

The first point that arises is whether his order was made with juris¬ 
diction ? For if it was not, we are bound to interfere and set it aside ; 
whereas if it was, other points may have to be C75l] considered. The 
order was not and could not have been made under s. 517 of the Code, 
but it is sought to be supported under s. 523. under which section it 
purports to be made. In my opinion, this section is in no way applicable. 
It cannot, I think from its very words, be held to apply to property which 
is produced before a Court in the course of an enquiry under a search- 
warrant issued by that Court. Irs scope must be confined to property 
seized by the police of their own motion, in the exercise of powers conferred 
on them by law, and which seizure requires to be reported to a Magistra^e, 
since otherwise the Magistrate would have no knowledge of it. For 
instance, the seizure of articles found on an arrested person searched under 
s. 51, the seizure under s. 54 (4) of property suspected to be stolen or with 
which an offence is suspected of having been committed, the seizure of pro¬ 
perty under s. 165 or under a search-warrant issued under s. 165 or s. 166 
would have to be reported. But there would be no necessity to reuort the 
seizure of peoperty found under a search-warrant issued by acMagistrate, 
since, by the terms of the search-warrant itself, the property has to be 
placed before the Magistrate. Section 523 is silent as to any such property. 
Strictly speaking, s. 517 and s. 523 cannot both apply to the same pro¬ 
perty. Section 517 ought bo apply to all property produced before a Court 
in an inquiry or trial, while s. 523 would apply to property nob so produced, 
but still in the possession of the police who had seized it, but to whom 
the Legislature did nob see fib to entrust the disposal thereof, and so 
conferred that power on the Magistracy alone. The Calcutta High Court 
has ruled apparently that s. 523 does nob apply to any property which has 
been the subject of a criminal trial (Ruling of September 7bh, 1885, 
quoted in Prinsep’s 9ch edition of Criminal Procedure Code, page 358). 
I will nob, however, go so far as that. It is unnecessary to do so in 
the present case, and possibly, I think, at the end of an enquiry or 
trial, there might be some property seized by the police to which 
s. 523 might apply. Our criminal ruling (No. 7 : Imperatrix v. Gopala) of 
12bh February, 1891, appears to imply that. I have no doubt that 
8 . 523 can have no application to property produced in the course of an 
[752] enquiry or trial before a (jourt under a search-warrant issued by 
itself. To such property s. 517 alone would apply, and if no offence is 
found in respect thereof, the Court can make no order; it must be given 
back into the possession from which it came. I find, therefore, that the 
order was made without jurisdiction, and my learned colleague agrees 
with me. We, therefore, reverse the order of the Magistrate respecting 
the property in the case in question. The effect of this will be that the 
property must be restored to the possession of those persons who gave it 
up, or from whom ic was taken. 

TeLaNG. .1.—These were applications made in the extraordinary 
jurisdiction of this Court for the purpose of obtaining revision of certain 


1892 

OCT. 17. 
OrIMINAIi 

Revision, 

17 B. 748. 


493 


1? Bom. 733 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1892 orders for the custody of property made by the First Class Magistrate of 
Oct. 17. Surat under s. 523 of the Criminal Procedure Code. The principal prose- 

— cution in which the question regarding the property in dispute arose was 
Criminal one instituted by Bai Gulab against Itcharam Rasikdas and Utamram 
Eevision. Itcharam for criminal breach of trust, and the Magistrate being of opinion 

— that though a trust was proved, a dishonest breach of it was not proved, 
17 B. 748. discharged the accused persons. The applicant in the first of these cases 

was the partner of one of the accused persons, and the property in 
question on his application was found by the police in the course of a 
search held under a search-warrant granted by the Magistrate in accord¬ 
ance with the provisions of s. 96 of the Code of Criminal Procedure. In 
the second case the applicant was the pledgee of certain articles of jewellery 
from a person to whom they had been pledged by one of the accused persons. 
The complainant had applied to the Magistrate for a search-warrant as 
regards him also, but the order of the Magistrate was that he should in 
the first instance be asked to hand over the things, and in the event of his 
refusal the search-warrant should be executed. The applicant, it was 
stated before us, produced the things to the police on their demanding the 
same, and they went in due course to the Magistrate's Court. Under 
these circumstances the Magistrate ordered that the various articles and 
things taken from the possession of the applicants should be handed over 
to the complainant, Bai Gulab, and he made the order under the provi- 
sons of s. 523. 

[753] I am of opinion that s. 523 has no application to such a case 
as the present. Comparing the provisions of that section with those of 
8 . 96 and other sections of the Criminal Procedure Code, I am of opinion 
that s. 523 only deals with cases in which the police seize property, as 
they are in some cases authorised to do. by virtue of their own powers, 
and not in carrying out any order of a Magistrate. The general nature of 
the provisions of that section coupled with the specific provision for a 
report to a Magistrate points, I think, most strongly to a seizure by the 
police of their own authority. The seizures in the present cases were 
clearly not of that character. That in the case of Ratanlal was under a 
search-warrant granted by the Magistrate under s. 96. which contains its 
own special enactment as to the nature of the proceeding to be taken 
before the Magistrate on the finding of the property under the warrant. That 
in the case of Itcharam Valabh was also a seizure under the order of the 
Magistrate made apparently under s. 94 of the Code. In both cases I 
think the s. 523 under which the Magistrate professed to act, was 
inapplicable. 

But it was said that s. 517 in any event afforded adequate authority 
for the order made by the Magistrate. I do not, however, perceive how 
s. 517 could be auplied to the case. That section, in terms, deals with 
property in respect of which an offence may appear to have been 
committed. In this case the ]\[agi3trate by discharging the accused on 
the ground that no criminal breach of trust had boon proved to his satis¬ 
faction must bo taken clearly to have found that no offence had 
been committed. Mr. Branson argued that the Magistrate’s finding was 
illogical, and that one could see from his judgment that he thought the 
accused had not dealt properly with the complainant. I do not think, 
however, that there is anything necessarily illogical in the judgment of 
the Magistrate. He apparently seems to have thought that the accused 
had nob dealt properly with the complainant, bub that their acts amounted 
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not to a criminal offence bub to a civil wrong. But in any event it is 
plain, I think, that the property in this case cannot be treated as pro¬ 
perty in respect of which an offence appears to have been committed, 

[ 754 ] because the only persons charged or chargeable with the offence 
have, in fact, been discharged and chat finding which we have already 
refused to disturb is, while ib stands, equivalent to a finding that no 
offence has been committed. 

It was, however, further argued by Mr. Branson that, even if neither 
8. 523 nor s. 517 applied to these cases, this Court should not now inter¬ 
fere inits revisional jurisdiction, as there is a remedy open to the aggriev¬ 
ed' parties in the Civil Courts. But that principle has not, that I am 
aware of. been applied in the form thus indicated in criminal or quasi- 
criminal proceedings. It has been applied to some extent in cases conjing 
under s. 622 of the Civil Procedure Code. But the present proceedings, 
though dealing with questions of possession of property, and, therefore, in 
their nature, perhaps of a civil rather than a criminal nature, are never¬ 
theless not to be disposed of under s. 622 of the Civil Procedure Code. 
Besides, it may be that the Court ought to apply different principles of 
interference in revision, where a subordinate Court deals with matters 
which lie within its habitual jurisdiction, and where such a Court deals 
summarily with matters entrusted to it by the Legislature for special 
reasons and under special circumstances. In this ease, however, the matter 
appears to me to be one which specially calls for interference. The only 
section under which ib can be said that the Court had any authority to 
make such an order as it has here made has been shown to be inapplic¬ 
able. And it therefore, was the duty of the Court to apply the general 
rule laid down in In re Annapurnabai (1), there being no scope 
under the law for the exercise of any judicial discretion by the Magistrate 
in such a case. If there had been a discretion bo be exercised, we should 
probably have been disinclined to interfere with its exercise by the 
Court below, although it is to be remarked that in these cases there 
would have been one strong circumstance in favour of interference even 
from that point of view, viz., that the Magistrate did not lay the basis 
for the orders he has made any specific investigation such as he ought to 
have instituted before making those orders touching the rights not of 

[ 755 ] property but of possession claimed by the applicants, who were, in 
the eye of the law, strangers to the criminal proceedings tried by him. 
But however that may be, these cases being, as I have pointed out, not 
of the classes contemplated by ss. 523 and 517 and thei'e being, therefore, 
no provision of the law authorising the Magistrate to depart from the 
general rule, that property taken under the authority of the law for a 
particular purpose should on the fulfilment of that purpose go back to the 
custody whence it was taken. I think the Magistrate had no jurisdiction 
to^ do otherwise than direct the restoration of the several articles and 
things to the persons in whose possession they were respectively when 
seized under his orders. I may perhaps add one word more in regard to 
Mr. Branson’s argument. It may be, though there is no evidence to 
enable this to be found with certainty, that in this particular case the 
applicants might not sustain any actual damage by having to sue in a 
Civil Court to establish their civil rights to the property in question. But 
one can well conceive cases in which great and even irreparable harm may 
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1892 result from the actual custody of property being lost in this way. And it 
Oct. 11% would nob be safe, therefore, to lay down any such general rule as was 

-indicated in Mr. Bransou’s arguraenb. Uuon the whole I have come to 

Criminal conclusion that the order of the Court below must be reversed. 

Eb^ion. Order reversed, 
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Before Sir Charles Sargent Kt., Chief Justice, and Mr. Justice Candy, 


Nabab Mir Sayad Alamkhan {Original Defendant No. 1), Appellant v% 

Yasinkhan and others. {Original Plainti^s), Respondencs.* 

[iBth October, 1892.] 

Adverse po^sessim—Manager during minority--Limitation Act (X7 of 1977), sch, II, 
arts. 91 and 144. 

The pUiotiSs sued to recover lands which they claimed as their own and of 
which they alleged the defendant to have bad the management during tbeir 
minority, he having been appointed miniger of all their (the plaintiff^') property 
by their mother and grandm )th r, wh) were dead at the date of suit. Toe defend* 
ant aliegol that the land in question htd been sold to him, and produced a deed 
sale, dated 3rd Oitober, 1876, purpirting to have been executed by the deceased 
[756J ladies and by the plaintifi-i. Toe plaintiffs denied all knowelge of the 
deed, and prayed that it might be cancelled. The defendant (i’lfrr nfia) 
contended that the suit was bsrred by limitation, and pleaded adverse possession. 

Ht'ld thit the suit was not barred, and that the plaintiQs were entitled to 
recover, (U supposing the deed not to have been executed at all, the possession 
of the rnsnager would not b-^come adverse until he distinctly repudiaiol the 
minagemant; if the deed wore nxeouted by the ladies only, then art. 144 and 
not art. 91 of the Limitation Ait (XV of 1877) would apply; (-4) oven if the 
minors, whoso names appeared in the deed, did actually execute it, nevertheless 
as the defendant did not got into p^ssesd m un ler it, but only used it to defend 
his position, art. 91 would not apply (fijo Jiaof 6)0 v. Shi Nigir ( 1 ). 

[F., 13Ind. Oas 852 (853) = 138 P.L.R. 1912 = 9 P.W.R. 1912 : R.. 32 M. 72 (76)=*5 
M.L T. 99.] 

Second appeal from fche decision of T. Harfc-Davies, AssUtanb 
Judge of Poooa. 

The plaintiffs sued to recover certain lands, which they claimed to 
be their own, from the defendant. They alleged that during their 
minority their mother and grandmother, who were purdanashin ladies, 
had entrusted the management of their (the plaintiffs’) property to the 
delemlant, who was a near relation ; that after the death of the ladies the 
plaintiffs had demanded possession of the lands from the manager (the 
defendant), but ho alleged that they had been sold to him, and produced 
a deed of sale purporting to be executed by tlie deceased ladies and by the 
plaintiffs. Tlie plaintilTs denied all knowledge of the deed, which they 
prayed might he oancolled. The defendant answered aha) that on 

the 3rd October, 1876, the deceased ladies and the plaintiffs, who had 
then attained majority, passed a sale-deed to him of the property in dispute 
and of a house which was in the possession of the plaintiffs ; that the 
deed was genuine and was passed for valuable consideration, namely, 
Es. 1,500, and that since the date of the sale the defendants had enjoyed 

• Second Appeal, No. 6£9 ol 1891. 

(1) 11 B. 78. 
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the lands and the profits thereof as owner. They further contended that 1882 
the claim for the cancellation of the deed was time-barred. Oct. 18. 

The Subordinate Judge found that the defendant was a trustee for 
the plaintiffs ; that they were minors at the time when the deed was AppEI*- 

alleged do have been executed, and that the deed was invalid, there being LATE 

no consideration for it. The claim of the plaintiffs, was, therefore, GiVIL. 
allowed. - 

[757] On appeal by the defendants the District Judge confirmed the 17 B, TflS- 
decree with the following remarks:—“As to the sale to the deceased 
defendant, there is no doubt it took place, but the consideration is doubtful, 
the witnesses know nothing of this consideration, nor can they distinctly 
state that the ladies were actual executants of the sale-deed. * * 

•On the whole I think that the lower Court was correct in holding that the 
deceased defendant was actually a trustee in charge of the property, so 
that the claim is not time-barred, that the sale to him can be set aside 
as invalid and fraudulent, as having been made to the trustee himself 
while the owners were minors, and on this view the appeal is dismissed.” 

Defendant No. 1 nreferred a second appeal. 

Vasudeo Gopal Bhandarkar, for the appellant (defendant):—The sale- 
deed to the defendant is dated 6th October, 1876, and he has ever since 
been in adverse possession. The suit is now barred. The defendant was 
not a trustee. The plaintiffs should have sued to cancel the deed within 
three years after they attained their majority. He cited Ram Janki 
Kunwar v. Raja Ajit Singh (1) and Hasan AH v. Nazo (2). 

Mahadeo Ghimnaji Apte, for the respondents (plaintiffs) :—Both the 
lower Courts have found that Che defendant was a trustee, and that there 
was no consideration for the deed. The defendant being a relation, the 
property was given inco his managemenc. There was no adverse possession 
until the year 1888, when the deceased defendant declined to give the 
plaintiffs possession. 

Vasudeo Oopat Bhandarkar in reply:—The deed being executed by 
the minors and registered, it would be binding upon them until it is for¬ 
mally set aside. A deed executed by a minor is no doubt, voidable, but 
unless and until he avoids ic, it is binding upon him— Hanmant v. 

Jayarao (3); Sashi Bhusan Dutt v. Jadu Nath Dutt (4) ; Mahamad Arif v. 

Sarastoaii Debya (5) ; Pollock on Contracts, (SfchEd.), pp. 55, 60. 

JUDGMENT. 

[758] Sargent, C.J.—Supposing the deed not to have been 
executed at all, as the Subordinate Judge has found, the period for 
recovering possession by the minors would not run until the possession 
by the manager became adverse, and that would not be until the manager 
distinctly repudiated the management. Again, if it was executed by the 
ladies only, art. 144, and not 91, of the Limitation Act would apply. 

See Sikherckand v. Dulputty (6) and Bhagvant Govind v. Kondi valad 
Mahadu (7). And even if the minors, whose names appear on the deed, 
actually executed it, still as the defendant did not get into possession 
under it, and only uses it to defend his position, art. 91 would not apply, 

^n the authority of Boo Jinathoo v. Sha Nagar Valab Kanji (8). Therefore, 
in any case the suit would not be barred, and the decree must, therefore, 

•be confirmed with costs. 

_ Decree confirmed^ 

(1) U I. A. 148. (2) 11 A. 456. (3) 13 B. 50. (4) 11 C. 552. 

(5) 18 G, 259. (6) 5 G. 363 (370).. (7) 14 B.^ 279. (8) 11 B. 78. 
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Before Sir Charles Sargent^ Kt.^ Chief Justice, and Mr. Justice Telang. 


I\[anilal Rewadat (Original Defendant), Appellant v. Bai Rewa 
(Original Plaintiff), Respondent.'^ [19th October, 1892 ] 

Hindu law —Jn/jcri^a^ce—Stridhan, devolution of — Woman's estate apart from stridhan, 
devolution of, according to Mayukha—Preperty inherited by a ivoman from a male 
owner—Property not of the class called “ stridbao proper "—Reversion on her death 
to heir of last male owner-‘J'heory of such reverter not lo be extended to stridhan— 
Meaning of expression sons and other heirs" used in Mayukha, ch. IV, s. 10, 
pi. 26—“ Sons and the rest," meaning of-Decree for mainUnance obtained by wife 
against her husband —Appeal by husband against decree—Death of wifependxng 
appeal—Daughter to he legal representative of the deceased for the purpose of the 
appeal —Practice— Procedure. 

Id cases to which the Vyavabara Mayukha is applicable, a woman’s daughter 
and not her busbaud is the heir to her properly, although not of the kind 
belonging to the class of ‘ sfrid/ion proper.’ 

The doctrine that property which has been inherited by a woman should revert 
on her death lo the heirs of the last male owner is not to be extended to the 
devolution (759j of stridhan. The heirs to succeed are the heirs to the woman 
herself, though her heirs in the husband's family. 

The phrase “ sons and the rest ” in ch. IV, s. 10, placitum 26 of the Mayukha 
means merely “ sons, grandsons and great grandsons.” and the phrase “ daiighiors 
and the rest” in placita 14. 23 and 24 means “daughters and their issue ” as 
contrasted with “ sons, grandsons and great-grandsons.” 

As regards property which does not class as woman’s property in the technical 
sense, the “ sous and the rest ” take precedence over the “ daughters and the 
rest.” Failing both sons and daughters the heirs to “ sfrid/inu proper ” and 
^'stridhan improper” are identical, save that a« between male and female ofi'pring 
the latter have a preferential right as regards "stridhan proper,” while the former 
have a similar right as to ” stridhan improper.” 

The author of the Mayukha, like the author of the Mitakshara. does not regard 
the enumeration of specifio kinds of stridhan in the old Smriti texts as 
exhaustive. He includes uuder the name all that by law becomes the property 
of the woman, only (unlike the author of the ]\Iitaksbara) he distinguishes 
the specific kinds enumerated in the texts from those which are not so 
enumerated for purposes of inberitance. In doing this it seems quite reasonable 
to lay down that, as regards that class of property which is emphatically woman’s 
property being expressly so named by the old sages, the female offspring should 
take precedence over the male; while as regards that which is not such, the 
general preference given to male offspring over female by Hindu law should have 
effect. On the other band there is no obvious reason why in the case of collateral 
relations any similar distinction should bo maintained between the two classes. 

Under the rule of succession above stated, the woman is recognized as a fresh 
source of devolution. It is to bo remembered that the property with which the 
rule in question deals, is not merely that which the woman obtains by inberi¬ 
tance, but may include that which has never belonged to her husband or any 
other relation, either on the husband’s or the father’s side, but is her own 
original acquisition. Such property is the woman's property ; it is not the 
husband s property. Why, then, should it go on her death to any one except 
to those who are the woman's heirs, and how can the rule about the last male 
owner be made applicable to such property at all? 

A Hindu wife obtained a decree against her husband for maintenance. He 
appealed, and while the appeal was ponding the wife died, leaving two daughters. 
The question then arose whether her husband or his daughters should represent 
the deceased in the appeal. 

Held, that the daughters of tho deceased were the legal representatives for the 
purposes of the appeal. 
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[P.. 31 B. 453 (455) = 9 Bom.L R. 834 ; 5 M.L.T. 169 (179) ; R., 25 A. 468 (474); 21 

B. 739 (7461; 34 B. 385 = 12 Bom. L.R. 386 (388) : 40 C. 650 = 17 C.L.J. 438 = 

17 O.W.N. 679 = 19 Ini. Gas 129 ; 19 M. UO (119); 28 M. 1 (8) ; 5 Bom. L.R. 

244 (245); 5 Ind. Gas. 426 = 6 N.L.R. 3 (4); 1 N.L R. 154 (157); 4 N.L R. 31 

(35); 20Ind. Gas. 557 = 9 N.L R. 102; 2 S L.R. 59 (63); Cons.. 36 B. 339 = 14 

Bom. L.R. 89 = 14 Ind. Gas. 438 (439).] 

This was an appeal from an order passed by E. M. H. Fulfcon, 
District Judge of Ahmedabad. 

The plaintiff sued her husband to recover arrears of maintenance and 
also to obtain an order for future maintenance for herself and her two 
minor daughters, Divali and Rukmini. The Subordinate [760] Judge 
awarded the claim, directing the defendant to pay the arrears and to 
continue to pay maintenance in future at a certain rate. 

The defendant appealed, and pending the appeal the plaintiff recovered 
the amount of the mainteoauce on giving security in execution of the 
decree. Before the appeal came on for hearing, the plaintiff (respondeat) 
died. The appellant (defendant) then apnlied to have her (the respond¬ 
ent’s) surety placed on the record as her representative, but the applica¬ 
tion was refused. 

The appellant then applied to place on the record the names of the 
respondent’s two daughters as her representatives on the ground that they 
were entitled to succeed to her stridhan, if any. This application was 
also refused, the Judge being of opinion chat under the Mayukha, which 
was the authority anplicable to this case, the daugh'.er inherited the 
stridhan of the mother only when it belonged to one of the six classes 
specially mentioned, and that the right to maintenance, which was the 
alleged stridhan in this case and which was the subject of the appeal, did 
not belong to any of those classes and, therefore, did not descend to the 
daughters, but to the husband. In his judgment he said :— 

Before the hearing of the appeal which her husband had brought 
she (Bai Rewa) died. He then applied to have her surety made respon¬ 
dent for the purpose of carrying out the appeal, but the application 
was refused ♦ 

' He has now applied to enter the names of the deceased’s minor 
daughters on the ground that they are entitled to succeed to her stridhan 
if she has any. It is not, however, alleged in the application that any 
such stridhan exists. In Gujarat, according to the Mayukha, the stridhan 
to which a daughter is entitled in preference to other heirs is sixfold 
property specially enumerated. In respect of other property, the husband 
and not the daughters (sic) the heirs, the presumption being (in the 
absence of allegation or proof to the contrary) that the marriage was in 
one of the approved forms. The subject-matter of this suit, namely, 
money to which the wife may have been entitled as maintenance, 
is property of that other kind of which the husband is the heir. [761] 
The daughters, therefore, are not the legal representatives of the wife 
for the purposes of this suit.” 

The defendant appealed against this order. 

Gohuldas K. Varekh, for the appellant;—The Judge was wrong in 
holding that the daughters are not the legal representatives of the deceased 
with respect to the property in dispute. The suna awarded for the main¬ 
tenance of a female may or may nob be included in the category of stridhan 
technically so called ; still i*; is stridhan, and being stridhan the persons 
entitled to succeed to it are her heirs and not the heirs of her husband— 
Vyavahara Mayukha, cb. IV, s. 10, pL 24—28. The Mayukha is not 
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JUDGMENT. 

Telang, J. —The question which directly arises in this case is as 
to the person entitled to represent a deceased woman ir, an appeal filed by 
her husband against a decree for maintenance obtained by her. The 
right to such representation would depend on the right of inheritance. 
And the maintenance money being admitted on both sides not to be 
of the class called stridhan [762] proper” by the Vyavahara Mayukha, 
which is the authority applicable to the case, the question to be decided 
assumes this form : Is the husband of a deceased woman, or her daughter, 
the preferential heir, according to the Vyavahara Mayukha, to that 
woman’s property, not being property of the kind which classes as stri- 
dhan proper? ” 

The solution of this question depends on the true construction of the 
Vyavahara Mayukha, ch. IV, s. 10, plaoitum 20 (2), a passage which 
must be at once admitted to be extremely obscure, and which two of our 
most important toxt-books on Hindu law have proposed to interpret in 
two absolutely irreconcileable ways. In West and Buhler’s Digest, pp. 
150-1, the opinion expressed on tho point is identical with that which in 
Vijiarangamv. Lakshuman(l), West, J.. put forward when ho spoke as 
follows in regard to the construction of that passage: '* Inherited pro¬ 
perty, Nilakantha says, though it is stridhan, not being one of those kinds 


quite explicit on the point. For the purpose of determining what is meant 
by the expression “ legal representative ” of a female, the passages from 
the Mitakshara and the (^Mayukha) bearing on the point may be read 
together. 

Chimanlal H. Setalvad, for the minor respondents (the daughters) :— 
We rely upon Vijiarangam v. Lahshuman (l) ; West and Buhler, pp. 150, 
151 ; Baoerji’s Law of Marriage and Stridhan. p. 443. The words in the 
Mayukha are piUradayah (sons and others), that is, sons and other heirs 
succeed in the case of a non-technical stridhan. This excludes the idea 
of daughters coming in. There is a distinction as to succession in the 
case of a technical stridhan and non-technical stridhan. The amount of 
stridhan being not a technical stridhan, the daughters cannot succeed. In 
the present case there being no sons, the husband is the heir of the 
deceased. The daughters being expressly excluded by the expression 
pntrndayah, they cannot succeed under the rules relating to non-technical 
stridhan, hut they may come in as heirs to such property under the 
general law relating to inheritance if there is no other heir in existence. 



(1) 8 B. H. 0 . R. 0 . c. J. 244 (‘2G0(. 

(2) PUoita 24 and 2(i of tho chapter of the ^layukba referred to run as follows:— 
24. This right of inheritance, of daughters and the rest, in tho mother’s property, 

The richt of the wealth given before tho nuptial fire (Adhyagni), 

” and in the bridal procession (Adhyavahanika) and tho other 

(kinds) above recorded in the texts (paras. 1-2-3) specifying 
woman’s property ; for, if relating to all wealth in which their 
mother has any property, it would go to sot aside those texts 
llimiting it to six). 

26. However, tho text of Yajnavalkya, “Lot sons divide equally both the efiecls 

and tho debts, after (the demise of) their two parents, “ relates 
to (what is) acquired by the aot of partition and the liko with 
tho exception of that declared in tho abivo texts (as woman’s 
property). From this it is clear that, if there bo daughters, the 
sons or other heirs even succeed to the mother’s estate, distinct 
from that part before described (as woman's property). 


% * 

daughters and their 
issue confined to the 
six kinds of pro¬ 
perty. 


Woman’s property 
is an exception to the 
gonora) right of sons 
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of stridhan for which express texts prescribe exceptional modes of descent, 
goes, on the woman’s death to her sons and the rest, as if she were a male, 
and this too notwithstanding her having left daughters (Vyav. May., 
ch. IV, sec. X. pi. 26).” The passage which sets forth this doctrine being 
somewhat obscure in Mr. Borradaile’s translation, it may be as well to 
say that its true purport is this :—■ It is clear [763] that although there 
be daughters, the sons or other heirs still succeed to the mother s estate, 
so far as it is distinct from the part already described (as subject to peculiar 
devolution under texts applicable to particular species of stridhan ). 

On the other hand, Mr. Mayne says that “ it is very questionable 
whether Nilakantha meant anything of the sorb,” and he states his own 
interpretation of Nilakantha’s views in the following words:—The 
meaning of this appears to roe to be. “ the mother’s estate does not 
descend according to the rules applicable to stridhan ; but is taken by 
such heirs, being sons or otherwise, as would have taken it, if the 
accident of its falling to a woman had never occurred. Where, therefore, 
the property had come to the mother from a male, it would return to 
the hairs of that male.” On the best consideration that we have been 
able to bestow on this subject, we have been compelled to come to 
the conclusion, that neither of these interpretations of the Vyavahara 
Mayukba is correct. 

Dealing first with Mr. Mayne’s view, wa confess, we are unable to 
see in the opinion of Nilakantha anything whatever to show that ha 
regarded the devolution of property on a woman as an " accident, ” or 
that he adopted the doctrine that on that accident ceasing by the death 
of the woman, the property should reverb to the heirs of the last male 
owner. This doctrine of reverting to the heirs of the last male owner is 
one which is nowhere expressed, as far as we are aware, in either the 
Mibakshara or the Mayukba. It appears to be a doctrine of Jimubavahana. 
And although, in consequence, probably, of the early Privy Council 
decisions pronounced in Bengal cases having been applied to cases arising 
in other provinces, this theory of reverting has been authoritatively laid 
down in one or two other instances, we do not think that it is necessary 
or allowable to introduce that conception into the theory of stridhan^ 
without some basis for it being found in the original authorities. We 
are not aware of any such basis. On the contrary, we are of opinion 
that Nilakantha, at all events, discards that conception in one passage in 
clear and express terms. In ch. IV, s. 10 placitum 28. in dealing with 
devolution of stridhan in default of the [764] husband, Nilakantha states 
the view of the Mibakshara, which might be supposed to be that it goes 
to the husband’s relations as such, and then proceeds to point out that 
such a supposition would be iucorrect, and finally lays it down that the 
Mitakshara must be construed in the sense identical with his own opinion, 
which is that the heirs to succeed are the heirs to the woman herself, 
though her heirs in the husband’s family. He expressly refers to the 
general rule laid down by Manu in ch. IX, placitum 187, and deduces 
from it the conclusion chat it is propinquity to the deceased which creates 
the right to take the property of the deceased. It appears to us that this 
conclusion and the grounds on which it is rested are alike inconsistent 
with the theory propounded by Mr. Mayne. Again, it is to be remarked 
that, on Mr. Mayne’s construction, as far as we are able to make it out 
■with precision, the phrase used by Nilakantha ** the sons or other heirs, ’’ 
which Mr. Mayne paraphrases by ** such heirs, being sons or otherwise, ” 
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is noti fco be understood as expressing febe relationship to the “ mother " 
whose estate is in question, but to a previous male holder. Unless this 
is so, we cannot perceive how the theory of a reverter can be spelt out 
of the passage under discussion. But if this is the true internretation of 
Mr. Mayne’s view, we are bound to say that it is, in our opinion, entirely 
inconsistent with the actual language here used by Nilakantha, which 
necessarily requires that the relationship of " daughters on the one hand 
and of '* SODS or other heirs ” on the other, must be traced to the same 
propositus, viz., the ** mother whose estate is in question. Further, it 
is not unworthy of note that, as expressed, this rule of Nilakantha, 
00 Mr. Mayne’s construction as above interpreted, can only apply where 
a woman has succeeded by inheritance to the property of a previous holder, 
to the exclusion of the other ** heirs, being sons or otherwise ” of such 
previous holder. But ordinarily the only case in which such an exclusion 
of sons, &c., by a female heir would occur, would be in the case of 
property descending, as stridkan for example, to one woman from her 
mother or grandmother. If there are other cases, they must be very rare 
indeed. If so, this passage affords an extremely narrow foundation, if it 
affords any foundation at all, fora rule about a reverter to the [765] heirs 
of the last male holder. On such grounds as these, we are unable to accept 
the interpretation put by Mr. Mayne on the passage under consideration. 

As regards the other interpretation, it must be observed, in the first 
place, that we are told in the Digest itself, that how the rule " is to be 
worked out in detail is not laid down." And it is obvious that at the very 
outset we are encountered by a difficulty. The list of heirs referred to 
for the purposes of the rule comprises a widow. When, therefore, the 
rule is to be applied to a female propositus, a modification of this becomes 
absolutely essential, and the suggestion has then to be made, that that word 
should be taken to signify the analogous relationship, and must be hold to 
mean husband " for tbe purpo.ses of this adaptation of the rule. This, 
wo confess, appears to us to be a great difficulty, and we are unable to 
recall any similar case of the use in any of our books of a class name with 
the word adi,” t^:c., where any similar modification is found to be 
necessary. Secondly, it is to be noted, that the words ** as if she were a 
male are not Nilakantha’s. We presume that they are introduced as 
explanatory of the phrase the sons and tbe rest," which is understood as 
referring to the whole group of heirs of a separated male householder from 
sons down to the end of the so-called *’ compact series." We shall, in 
the sequel, show that it is unnecessary to interpret the words * the sons 
and the rest with reference to the list of heirs of a separated householder. 
But here we may point out one slight difficulty in addition to that already 
indicated in the way of that interpretation. The whole succession of heirs 
comprised under that phrase is nob, in fact, grouped together as one class 
by the Vyavahara Mayukha in the place where it is first laid down for its 
principal and direct purpose. The lineal male descendants, who come at 
the nead of that line of succession, are dealt with separately and by 
themselves under the bead of unobstructed heritage, which is laid down 
as a separate branch of heritage. The succession of a widow and the 
subsequent heirs is dealt with separately under the head of obstructed 
heritage, and in the Vyavahara Mayukha itself these two parts of the line 
of succession are separated by a discussion of questions connected with 
partition and with impartible property. [766] We do not think this 
circumstance to be by any means conclusive, but we think it is of some 
importance in deciding whether, as supposed, Nilakantha had in mind an 
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ideal group which he has not himself described or treated of as one integral 

group anywhere else. , „ • t u- u 

We think that, looking at the whole course of the discussion, ot which 

chap. IV, s. 10, plaoitum 26, forms a part, the phrase “ sons and the rest ” 
has really a much narrower scope and extent than is attributed to^ io in the 
interpretations proposed by Mr. Mayne and in West and Buhler s Digest. 
The phrase appears to us to mean sons, grandsons and graat-grandsons, 
and no more. From placitum 13 of s. 10 the discussion commences with 
respect to succession to a woman’s property. And down to placitum 27 
various points relative to such succession as between the offspring of the 
deceased woman hiter sb are considered. In some cases, it is said the male 
offspring or sons inherit jointly with the femaleooffspring; in others the 
latter entirely exclude the former ; in still others, the former exclude 
the latter. This will be seem to be the main topic discussed in the placita 
referred to. Doubtless some minor matters are also considered. But 
that is the main point. And after exhausting that part of the discussion 
Nilakantha, in the later placita from placitum 27 onwards, proceeds to 
deal with the rights to woman’s property of other heirs than the lineal 
descendants, male or female, of the deceased woman. It seems to us that 
this general view of the scope of the different narts of the section under 
consideration shows that the phrase referred to is probably confined in its 
intention to the limits above indicated. An examination of the placitum 
in detail supports that conclusion. Placitum 13, adverting to two parti¬ 
cular species of stridhan, lays it down that the woman’s children succeed 
to it. Down to placitum 16 this general rule is explained ^nd certain dis¬ 
tinctions and modifications are stated. In placitum 17 a rule is laid down 
about) another of the specific classes of stridhan^ giving it to the unmarried 
daughter alone. In placitum 18 all classes of woman’s property other 
than those specifically provided for in the previous placita are dealt with, 
and said to go to the daughters. The subsequent placita down to placitum 
25 state the necessary [767] details connected with that topic, and in 
plaoitum 25 it is distinctly pointed out that all these rules relate to stridhan 
technically so called. In placitum 26 woman s property non of nhe tech¬ 
nical class is dealt with, and it is said that here the sons and the rest take 
it even if there are daughters. Placitum 27 then proceeds to give the rules 
regarding the devolution where there is no offspring of either sex; tnus 
further implying what has been already shown, that the previous placita 
were intended to deal only with the respective rights of offspring male or 
female, where they exist. 

Again, if we look at the use of the word adi ” in the course of this 
discussion, we shall find the same conclusion strengthened. In placitum 
14 we have the phrase ** daughters and the rest ; in default of them we 
are told sons are to succeed. Clearly the word adi there must, in our 
opinion, be limited to the issue of the daughters in the sense elsewhere 
explained. In plaoitum 23, we have the phrase daughters and the rest 
again ; and again it can, we think, be only interpreted in the limited 
sense here indicated. We have in the same placitum the phrase sons and 
grandsons and the rest take the property,” and the authority cited for the 
proposition only refers in terms to *sons.” It seems, therefore, to follow 
that the phrase there can only mean “sons, grandsons and great-grandsons.” 
Again, in placitum 24 we have ** daughters and the rest ” once more. And 
the context shows that that means daughters and their issue^ as contrasted 
^ith sons, grandsons and great-grandsons. Lastly, we have sons and tho 
ijrest ” in placitum 26. And we can see no reason why the phrase should 
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be conaferued differently from “ sons, grandsons and the rest" in plaoitum' 
23, while on the other hand the whole context, we think, requires that- 
construction to he adopted. 

Again it is to be observed that the rule under consideration is deduced 
by the author of the Mayukha from the text of Yajnavalkya quoted in 
placitum 26, in which only sons are named. That text, in its application 
to the estate of the father, is quoted by the Vyavahara Mayukha at 
chap. IV, s. 4, placitum 17 (Stokes, p. 52). That passage occurs in the 
section relating to unobstructed heritage, and is, therefore, confined to the 
rights of the hneal male descendants—sons, grandsons and great-grandsons, 
[768] It has no connection there with the succession of the heirs comprised 
in the “ compact series” beginning with the widow. That circumstance 
also appears to us to afford some indication of the limits within which the 
meaning of the word adi in placitum 26 must be confined. 

It would thus appear, that in the passage under consideration, what 
Nilakantha intends to lay down is that as regards property which does not 
class as woman’s property in the technical sense, the “sons and the rest ” 
take precedence over the daughters and the rest.” The question, however; 
remains as to who are the other heirs to such property, failing both sons 
and daughters. On Mr. Justice West’s construction, no doubt, as well as 
on Mr. Mayne’s. no such question would arise, as the whole of the series 
of heirs defined elsewhere are thereby held to be the series of heirs to a 
deceased woman. But on the construction now put forward, it seems to 
us the answer to the question above formulated must be, that the heirs 
to siridhan proper and stridhan improper are identical, save that as 
between male and female offspring the latter have a preferential right as 
regards stTidkan proper, while the former have a similar right as to* 
stridhan improper. It must be admitted, no doubt, that there is some 
little difficulty created in the way of the adoption of this view, by 
the circumstance that the Vyavahara Mayukha in dealing with the 
later stages of the devolution only mentions stridhan proper, whereas 
on this view one would expect that he should there mention both classes 
of stridhan. This is true, but we think the difficulty is not insurmounta¬ 
ble in the case of a work constructed as the Mayukha is, when it is 
remembered that the author s aim throughout is to evolve his propositions 
from tlie texts of older writers. In this particular case, for instance, while 
it is true that in placitum 27 the rule laid down relates in terms only to 
stridhan proper, though on the view here expressed it is really intended to 
apply to both classes of stridhan^ still that circumstance may be said to 
be to some extent explained by this, that that placitum is only a reproduc¬ 
tion of a text of Yajnavalkaya with a short introductory comment of 
Nilakantha’s, and no more. As Nilakantha understood that text only to 
refer to stridhan proper, he could only use it as an authoi*ity for a proposi¬ 
tion [769] limited to that class. And if he does not go on at the same time 
to point out that that proposition should also be applied to siridhaJi impro¬ 
per, this is probably because he must have supposed that as he was laying 
down no other rule about it, this general rule mustsbe treated as applicable j 
and further because he probably thought that he had to all intents and pur¬ 
poses already indicated that the difference between the lines of inheritance to 
the two classes of stridhan^ was limited to the one point already men¬ 
tioned by him in that connection. Independently of these considerations we 
think that as we have here to find out a rule for the devolution of one 
class of stridhan, vjheve no express rule is stated in distinct terms, it is 
more likely Chat the author intended it to bo found in the rule laid 
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down as regards another species of the same genus of property, especially 
as all the species of that genus are dealt with in one and the same 
section, than that he intended to refer us for guidance to a rule laid 
down as regards an entirely different kind of property, the succession to 
which is laid down in an entirely different section of the work, and 
laid down in a naanner which, without modification, is admittedly not 
applicable to the species of property here under consideration. If the 
latter rule was intended by Nilakantha to be applied in tbis case, we 
think we might fairly expect that to be stated much more explicitly than 
it has been in fact in the passage under discussion. 

On general grounds, too, wo think it may be said that the rule, as 
now stated, is in harmony with the doctrines of the Mayukha. The 
author of that work, like the author of the Mitakshara, declines to look 
upon the enumerations of specific kinds of stridhan in the old Smriti 
texts as exhaustive. He includes under the name all that under the law 
becomes the property of the woman (l) ; only unlike the author of the 
Mitakshara, he distinguishes the specific kinds enumerated in the texts 
from those which are not so enumerated, for purposes of inheritance (2). 
In doing this, it seems quite reasonable to lay down that as regards that 
class of property which is emphatically woman’s [770] property, being 
expressly so named by the old sages, the female offspring should take 
precedence over the male; while as regards that which is not such, the 
general preference given to the male offspring over female by Hindu law 
should have effect. On the other hand, there is no obvious reason why 
in the case of collateral relations any similar distinction should be 
maintained between the two classes. Of course, if the woman whose 
property is in question is not to be treated as a fresh source of devolution 
at all—which is Mr, Mayne’s view as regards stridhan improper—all 
these considerations are beside the question. 

But, apart from the points already discussed, we confess it seems 
to us that once we recognise the woman’s ownership in the property in 
the way it is recognised by Nilakantha, it is a matter of course recognis¬ 
ing her as a fresh source of devolution, unless soma powerful considera¬ 
tions can be urged on the other side. Wa can see none such here, 
but rather the contrary. For it must be remembered that the pro¬ 
perty with which the rule in question deals is not merely that which 
the woman obtains by inheritance, but may include that which has never 
belonged to her husband or any other relation either on the husband’s or 
the father’s side, but is her own original acquisition(3). Such property is 
the woman’s property ; it is not the husband's property. Why, then, 
should it go on her death to any one except to those who are the woman’s 
heirs ? And how can the rule about the last male owner be made applica¬ 
ble to such property at all ? 

On these grounds we are of opinion that the daughters of the deceased 
Bai Eewa are her legal representatives for the purposes of this appeal, 
and that, therefore, the order of the Court below should be reversed and 
the appeal remanded for disposal by the lower Court. Costs to abide the 
result. 
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Order reversed. 


(11 Ch. ly, B. 10. pi. 2, See stokes’ Hindu Law Books, p. 98. 

(9) Stokes’p. 104 (pi. 24); and Stokes, p. 105 (pi. 26), where a word in the 
original is omitted in the tcaoslation ; see Mandlik’s Mayukha. p. 97. 

(3) Oh. IV, a. 10. pi. 3^12 ; Stokes, pp; 99—102. 
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[771] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


Govikd Venkaji Kulkarni [Original Plaintiff), Appellant v. 
Sadashiv Bhaema Shet and another (Original Defeyidants), 

EespondenisJ [19bh October, 1892.] 

Encroachment on land — Injunction — Damages—Legal rights of owner of land^Owner 
not compellable to accept compensation instead of removal of encroachment. 

In a suit to recover land adjacent to a temple belonging to the defendants, on 
which land the defendants had oncroached by building verandahs, the lower 
Courts found that the land sued for was the property of the plaintifi subject to 
the defendants’ right of access to tho temple, and directed the defendants to pay 
compensation to the plaintifi for the encroachment. The plaintifi appealed to . 
the High Court. 

Held, that the land being found to be the plaintifi’s, the Courts could not 
compel him to part with his legal rights and accept compensation against his 
will, however reasonable it might appear to be. The defendants were accordingly 
ordered to remove the verandahs complained of* 

[R., 28 B. 298 = 6 Bom. L. R. 86 (88).] 

This was a second appeal from the decision of Dr, A. D. Pollen, 
District Judge of Belgaum. 

The plaintifi sued to establish his title to and recover possession of 
certain portions of laud adjacent to a temple on which land the defend¬ 
ants had encroached by building verandahs ; the temple belonging to the 
defendants, and the land all around it belonging to the plaintiff. 

The defendants denied plaintiff’s title and nleaded limitation. 

The Subordinate Judge found that the land in dispute belonged to 
the plaintiff, and directed the defendants to pay compensation to the 
plaintiff for their encroachment. 

Plaintiff appealed, and the DistriobJudge having found that the ground 
round the temple belonged to the plaintiff, subjeot bo defendants’ right of 
access to and of using the temple, passed a decree in the following 
terms : — 

“ I vary the decree by finding that plaintiff is the owner of the land 
in dispute on the north and east sides of the temple as claimed in the 
plaint, and by awarding his costs throughout. I otherwise confirm the 
decree." 

[772] Tlie plaintiff preferred a second appeal. 

Balaji Ahaji Bhagvat, for the appellant. 

P. M. Mehta (with B. N. Bhajckar), for the respondents. 

JUDGMENT. 

Sargent, C. J. :—Both the Courts below have found that the land 
in question belongs to the plaintiff ; but subject, as the Court of appeal 
has fouud, to a right of access to the temple. Such being tho findings as 
to the property in the land, the Courts could not compel the plaintiff to 
part with his legal rights and accept compensation against his will, however 
reasonable it might appear to be. 


• Second Appeal, No. 429 of 1891 
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We must;, therefore, reverse the decree of the Court below, except as 
to the order as to costs, aod order the defendants to remove the verandahs 
complained of by the plaintiff. Defendants to pay plaintiff bis costs of 
this appeal. 

Decree reversed, 

N.B, —After the High Court’s judgment was delivered, the plaiotid presented a 
petitioa of review praying for a directioa in the decree for delivery of possession. The 
Court, thereupon, on the 20th April, 1893. amended the decree by adding “ and to 
restore possession of the land to plaintiff” after the words “remove the verandahs com¬ 
plained of by the plaintiff.” 
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APPELLATE CIVIL. 

Before Sir Charles Sargent Kt., Chief Justice, and Mr, Justice Gandy, 


Irangowda (Original Defendant), Appellant v. Seshapa (Original 

Plaintiff), Respondent,^ [iQbh October, 1892.] 

Practice — Procedure^Suit by decree-holder to declare a house subject to attachment in 
execution as being the property of the judgment-debtor—Decree for plaintiff on ground 
that judgment-debtor, though not the owner of the house, had an attachable interest 
in it as permanent tenant—Court cannot make out a new case for plaintiff. 

The plaintiff’s case being that a certain house was the absolute property of his 
judgment-debtor, and that, therefore, he (the plaintiff) was entitled to attach it 
in execution of his decree, the Subordinate Judge found that the judgment- 
debtor was not the owner of the house, and rejected the plaintiff’s claim. The 
appellate Court held that (though the judgment-debtor was not the owner) he 
had an attachable interest in the house as permanent tenant, and allowed the 
plaintiff’s claim. On appeal to the High Court by the defendant, 

[7733 Beld, that the order of the appellate Court made out an entirely new 
case for the plaintiff which he bad not made himself at any period of the trial, 
and that tbe decree of the lower appellate Court should be reversed. 

Second appeat. from the decision of Rao Bahadur Kashinath 
Balkrishna Marathe, First Class Subordinate Judge, with appellate powers, 
of Dharwar. 

Suit to set aside an order removing attachment. 

The plaintiff alleged that be had obtained a decree against one 
Sanganbasapa and in execution thereof attached the house in dispute as 
the property of Sanganbasapa. The defendant, thereupon, presented an 
application for the removal of the attachment on the ground that the 
house belonged to him and not to Sanganbasapa and got an order for the 
removal of the attachment. The plainriff then brought the present suit 
to set aside that order, and for a declaration that the house was liable to 
be attached and sold as the property of Sanganbasapa in execution of the 
plaintiff’s decree against him. 

The defendant alleged that the house was his ancestral property and 
Sanganbasapa bis tenant; it was therefore, not liable to be attached and 
sold for Sanganbasapa’s debt. 

Tbe Subordinate Judge found that the house was not the property of 
Sanganbasapa, and that, therefore, it was not liable to be sold in execution 
of the plaintiff’s decree. 

On appeal by the plaintiff that Sanganbasapa was the owner as 

admittedly he was in possession, the Subordinate Judge with appellate 

^ ^ . _ _ _ 

* Second appeal. No. 744 of 1891. 
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JUDGMENT. 

Sargent, C. J.—The plaintiff's case as made by his plaint was that 
he was entitled to attach the bouse as the absolute property of Sangan- 
basapa. The first issue was framed by the Subordinate Judge on that 
assumption, and the fourth ground of objection in plaintiff's own appeal 
to the Court below was that the first Court was wrong in not holding 
that Sanganbasapa was the owner of the house. The case has, therefore, 
been tried exclusively on the basis of determining whether Sanganbasapa 
was the owner of the house. However, the lower Court of appeal has- 
found that, although defendant is the owner, Sanganbasapa had an 
attachable interest in it as a permanent tenant ; but this is to make an 
entirely new case for the plaintiff, which he never made himself at any 
period of the trial. 

We must, therefore, reverse the decree of the Court below and- 
restore that of the first Court, with costs on plaintiff here and in the- 
Court below. 


powers found that the house belonged to the defendant, who had reserved 
to himself a right to rent only, that Sanganbasapa was permanent tenant, 
and that permanent tenancy was '* such a title as the plaintiff must be* 
permitted to attach and sell.” He, therefore, reversed the decree of the 
Subordinate Judge making the declaration sought for by the plaintiff. 

The defendant preferred a second appeal. 

Narayan Ganesh Chandavarkar, for the appellant (defendant).— 
The plaintiff did not allege in his plaint that his judgment-debtor had 
a right to live in the house as a permanent tenant, and that that right 
should be sold in execution of the decree. His case was that his 
judgment-debtor was absolute owner of the [774] property, and that the 
right of absolute ownership should be sold. The first Gourc rightly rejected 
the claim. The lower appellate Court was wrong in making out for the 
plaintiff a case which was never alleged by him, and with respect to which 
no issue was asked for in the first Court. The lower Court could not 
dispose of the case on a ground not raised in the plaint, in the issues or 
the pleadings. 

Vishiu Krishna Bhatavdekar, for the plaintiff. 


Decree reversed. 
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ORIGINAL CIVIL. 

Before Mr. Justice Starling. 

Byramji Jehanoir Lamna and others {plahltiffs) V. 
Ratnagar Jamsetji Ratnagar and others {Defendants):^ 

[18fch April. 1893.] 

Will — Construction^ Gift of income for life with power to appoint—‘Power of appoint¬ 
ment—Invalid power of appointment—Gift over in default of appointment—Gift of 
residue equally between two sons and then to next of kin^Oonstruction, 

A Parsi by his will devised a certain house to his executors oo trust after pay« 
ment of repairs, &c., out of the income thereof to pay the balance of such income 
to bis daughters Guverbai and Jerbai in equal moieties and after their death to 
the use of such of the issues only of the said Guverbai and Jerbai as they should 
respectively appoint, such appointment to affect their own respective moiety 
only and not that of the other of them,’* and in default of appointment on trust 
to sell the house and divide the proceeds as directed in the will. 

Held, that each daughter took half the house in question for her life with 
power to appoint it among her children as she thought fit. Even if the n^wor 
to appoint bad been invalid, the gift over on default should be upheld ou the 
authority of Peacock v. Frigout (1), 

A Parsi testator by his will bequeathed the residue of bis moveable property to 
hid executors in trust out of the income thereof to apply the sum of Rs. 50 for 
the maintenance of his son Ratnagar until he should attain 21 years of age and 
to invest the surplus of such income in Government securities, which should be 
added to the original corpus of his moveable property for the benefit of his said 
son Ratnagar, and upon his attaining the age of 21 to pay over to him “ the 
whole of the interest, dividends and produce only of the corpus of the whole of 
the moveable property,” and after the death of Ratnagar in trust to divide the 
said corpus of the moveable property with all its additions and accumulations 
among the next of kin of the said Ratnagar, By a codicil subsequently executed 
the testator directed that the above bequest should extend and be applicable to 
his son Nusserwanji and that the executors should divide the income of the 
moveable property between [2] Ratnagar and Nusserwanji instead of giving the 
whole to Ratnagar. The Gcurt was of opinion that under the will and codicil 
Ratnagar and Nusserwanji were each to have a moiety of the income for their 
respective lives, and that on their death one moiety of the corpus was to go to 
their next of kin. The Court, however, declined to make a declaration to that 
efiect, as Ratnagar, who, at the date of suit, was unmarried, might afterwards 
marry and have children, who would not be bound by a declaration made in this 
suit. 

Suit by executors for the construction of a will. 

Jamsetji Ratnagar. a Parsi, died at Bombay on the 21st May, 1877. 
He left a will, dated the 31st January, 1874, and two codicils, dated, 
respectively, the 25th March 1875 and the 20th May, 1877 ; and his 
executors, the plaintiffs, duly obtained probate on the 19tb Seotember 
1877. 

The first plaintiff was the son-in-law, and the second plaintiff 
(Nusserwanji Jamsetji Ratnagar) was the eldest son of the testator. 


* Suit No. 114 of 1893. 
(1) L.R. (1893) 1 Oh. 54. 
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1893 The will, after appointing executors and making certain bequests, 

APRIL 18 . contained a clause whereby the testator devised to the executors a 

certain house situated at Breach Gandy on trust, out of the income 
Original thereof to keep it in repair, &Cm and after such payments—“ to pay 
Civil, and divide the net rent of the said house to and amongst my daughters, 

Cuverbai, wife of the said Byramji Jehangir Lamna, and Jerbai not 
yet married during the term of their respective natural life as tenants 
in common for their sole use and benefit on their own respective receipts 
only, free from the control, debts and marital rights of their respective 
husbands, and after the death of the said Cuverbai and Jerbai to the use 
of such of the issues only of the said Cuverbai and Jerbai respectively and 
for such estate and estates, uses, ends, intents and purposes of such issues 
only as they, the said Cuverbai and Jerbai, notwitbstanding their or her 
coverture and whether they or she shall be sole or covert shall respectively 
from time to time by any deed or deeds, instrument or instruments, in 
writing, with or without power of revocation to be by them respectively 
sealed and delivered in the presence of and attested by two or more credible 
witnesses or by their respective last will and testament, in writing, direct, 
limit or appoint—such direction, limitation or appointment to affect their 
own respective moiety or share only, and not that of the other of them, 
and in default of such direction, limitation or appointment upon trust to 
sell or dispose of the said house and to pay and divide the proceeds there¬ 
of equally to and among their respective lawful issue per s/irpe5 and not 
per capita according to the law then iu force relating to intestate succession 
among the Parsis, itc." 

As to the residue of bis estate the testator directed as follows :— 

‘ And I give and bequeath all my Government promissory notes or loans 
of the Government of India, Bombay municipal debentures, post bills, or 
drafts of the local or anv otherbanks, money deposited in any such banks on 
current or fixed deposit [3] account, money lent on the mortgage or security 
of immoveable properties, ready cash, and all the rest residue and 
remainder of my personal and moveable estate whatsoever and wheresoever 
of which I may be possessed at the time of my decease and not otherwise 
disposed of by this my will, unto the said Hormusji Dadabhoy Parnik, 
Dosabhoy Dadabhoy Parnik, Byramji Jehangar Lamna and Nusserwanji 
Jamsetii Ratnagar or the survivor of them and the executors, administrators 
of such survivors, upon the trusts and for the intents and purposes, herein¬ 
after expressed and declared, of and concerning the same,—that is to say, 
upon trust to deposit all such Government promissory notes, municipal 
debentures, post bills, drafts, ready cash, &c., in the new Bank of Bombay, 
Limited, or any other bank constituted under the Royal Charter or formed 
and registered under the Indian Companies Act for safe custody and to 
pay and apply, out of the interest, dividends, produce or income of such 
moveable estate, the sum of Rs. 50 for the maintenance and education or 
otherwise for the benefit of my son, Ratnagar Jamsetji, until he shall attain 
the age of 21 years, and in the meantime to accumulate and invest the 
surplus of such interest, dividend and produce in the promissory notes of the 
Government of India or such other securities as may have been guaranteed 
by such Government, such investment to be made through or by the hands 
of the banks aforesaid in which the said moveable property may have been 
deposited at that time for safe cutody as hereinabove directed and to be 
I added to the original ot corpus of the said moveable property for the benefit 

of my said son, Ratnagar Jamsetji, and on his attaining the age of 21 years 
to pay over to him the whole of the interest, dividends and produce only 
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of the corpus of the whole of the moveable property as well as the interest, 
dividend, and produce of all the accumulations and additions which may 
have been made do the original or corpus of the said moveable property in 
the manner aforesaid or howsoever otherwise made or which may be then 
due and accrue thereon, and upon and after the death of my said son, 
Rabnagar Jamsetji, upon trust bo deliver over, pay and divide the original 
corpus of the said moveable property with all its accumulations, additions 
and further interest, dividends and produce accrued and due thereon to 
and among all the iawful issues of the said Ratnagar Jamsetji according 
to the statute or law then in force in Bombay relating to intestate succes¬ 
sion among the Parsis, but if there be only one issue then to such one 
issue only, but in the event of the death of the said Ratnagar Jamsetji 
without any lawful issue then upon trust to give, deliver over, pay and 
divide the whole of the said moveable property with all its accumulations 
and additions, &c., bo the rightful heirs of my body, share and share alike.” 

The second codicil, dated the 20th May, 1877, after reciting this last 
mentioned clause of the will, continued:— 

‘Now I hereby declare and direct that the bequest, which I have made 
as aforesaid of the whole of my moveable property to the executors and 
trustees of my said will upon the several trusts and declarations therein 
made on behalf and for the benefit of my said son, Ratnagar Jamsetji, shall 
extend to and be applicable and be also for the benefit of my said son, 
Nusserwanji Jamsetji Ratnagar—that is to say, that the executors and 
trustees of my said will shall pay and divide in equal shares and proportions 
the whole of the income of all my moveable property to and amongst my 
said sons, the said Ratnagar Jamsetji Ratnagar and Nusserwanji Jamsetji 
Ratnagar [4] in lieu of paying the same over to the said Ratnagar Jamsetji 
only, and that the payment of the moiety of such income and produce to 
the said Nusserwanji Jamsetji Ratnagar shall be in addition to what I 
have already by my said will and first codicil given and bequeathed to him.” 

The suit now came on as a short cause. The questions submitted to 
the Court were the following :— 

(1) Whether the power of appointment conferred by the said will and 
codicils on the defendants Cuverbai and Jerbai of the rents of the house 
No. 692, Breach Candy, in favour of their issues respectively and the 
limitation, in default of exercise of such power, of the said house in 
favour of the said issues are respectively valid and effectual, and if so, 
what is the true construction and legal effect of the same ? 

(2) What is the true construction and legal effect of the dispositions 
contained in the said will and codicils of the testator’s moveable property, 
and in particular whether the minor defendants Meherbai Nusserwanji 
Rabnagar, Aimai Nusserwanji Ratnagar, Jamshedji Nusserwanji Rabnagar, 
Shapurji Nusserwanji Ratnagar, Banubai Nusserwanji Ratnagar, Buchubai 
Nusserwanji Rabnagar and Kharsedbai Nusserwanji Ratnagar take any 
and what benefit under and by virtue of such disposition? 

The above-mentioned minors were the children of Nusserwanji 
Jamsetji Ratnagar, the testator’s eldest son, 

^ucphersoTij Raikes and JOowndes appeared for the various parties. 

They referred to the Indian Succession Act (X of 1865), ss. 100 
and 103; and In re Abbott; Peacock v. Frigout (1). 
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Stabling, J. —This is a suit brought for the purpose of obtaining 
from the Court a declaration of the meaning and effect of two portions 
of the will and codicil of one Jamsetji Ratnagar who died on the 21st 
May, 1877. This will and the codicils thereto appear to have been 
drawn by some person who had an extensive acquaintance with legal 
phraseology, but a very limited one with the way in which it ought to* 
be employed. 

The first question arises on the bequest of a house at Breach Candy 
to his executors and trustees upon certain trusts. The [S] words of the 
will are as follows :—(His Lordship read the clause of the will above set 
forth (1), and continued :—) 

In these provisions there is, in the first instance, a devise of the 
whole estate of the testator in the said house to his executors and 
trustees upon certain trusts, viz., out of the income thereof to keep the 
same in repair and to effect insurance thereon and to pay the net balance 
of the income to his daughters Cuverbai and Jerbai in equal moieties 
and after their death “ to the use of such of their issues as they should 
appoint,” i.e., the tvholc house is devised to the executors and trustees to 
the use of some one else upon the death of Cuverbai and Jerbai. Now it 
seems to me that this is practically equivalent to a devise to the trustees 
upon trust to pay the net income to Cuverbai and Jerbai for life, and 
on their death to stand possessed of the corpus for the benefit of some 
one else. The only difference the employment of the words * to the 
use of ” would make would be that probably those words would be held 
to vest the corpus at the appointed time in the beneficiaries without any 
conveyance from the trustees. Then, the provision that the beneficiaries 
shall be “ such of the issues only of the said Cuverbai and Jerbai and 
for such estate, ko., as Cuverbai and Jerbai by deed or will shall appoint,” 
seems to me to create a good and valid power of appointment, and I do 
not understand that counsel have suggested that so far it is not valid. The 
difficulty seems to have arisen on the next clause:—"Such direction, limita¬ 
tion or appointment to affect their oion respective vxoietii or share oo\y, and 
not that of the other of them.” It has been argued that this clause renders 
the power of appointment invalid, on the ground that as Cuverbai and 
Jerbai only had a life-interest, neither of them had a moiety or share in 
the corpus, and that consequently the only power of appointment, in view 
of their death, was a power to appoint an interest which ceased at their 
death, and, therefore, was a power of appointing nothing. In my opinion 
this is far too technical way of reading and interpreting this provision, 
Among ordinary laymen those two ladies would be looked upon as each 
having the usufruct of half the house, and thus, in ordinary though some¬ 
what [6] unprecise language, it might be said that half the house 
belonged to each of them ; and this is what I think the testator intended, 
and that the limitation of the power of appointment should be read as if it 
were provided that the said Cuverbai and Jerbai should respectively be 
entitled to appoint one moiety only of such house and no more. I conse¬ 
quently hold that the power of appointment is valid, and that Cuverbai 
and Jerbai are each of them entitled to appoint by deed or will one moiety 
of the corpus of the trust property among their respective children in suoh 
way as she may think fit according to the provisions of the will. If I had 
come to the conclusion that this power was invalid, I should nevertheless 
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uphold the gift over on failure of the exercise of the power. I need not 1893 
do more than say that I fully agree with and follow the decision on this APRH* 18. 
point of Stirling, J., in Peacock v. Frigout (1). - 

The next point is a much more complicated one and arises on the ORIGINAL 
bequest by the will of the residue for the benefit of the testator’s son CIVIL. 

Ratnagar, and a direction in the second codicil directing that Nusserwanji- 

shall share equally in that bequest. The direction of the will is as ** 

follows :—(His Dordship read the clause of the will above set forth (2) 
and continued :—) 

Then in the second codicil the testator recites fully the provision 
that he has made for Ratnagar, and proceeds ;—(His Lordship read the 
codicil as above(3), and continued :—) 

This, to may mind, clearly amounts to a devise of the income of the 
residue to Ratnagar and Nusserwanji in equal moieties for their respective 
lives; but no provision is expressly made in this codicil as to what is to 
happen to a moiety of the coTpus on the death of Nusserwanji; whereas 
there is in the will full provision made for the application of the corpus 
after the death of Ratnagar. Taking everything into consideration, however, 

I am of opinion that what the testator meant by the will and codicil 
was that Ratnagar and Nusserwanji were each to have a moiety of the 
income for their respective lives, and that on their respective deaths 
one moiety of the was to go to their next-of-kin under the Parsi 

Succession Act (XXI of 1865). I do not, however. [7] think I can 
make a declaration to that effect. Ratnagar has no children at present, 
but he is a young man and may marry and have children, and the effect of 
such a declaration would be to limit the right of such children to half the 
corpus of the residue ; consequently, as they cannot be represented in this 
suit, they would not be bound by any declaration I might make affecting 
their intrests, and I must refrain from doing more than express any 
■ opinion on the point. 

Attorney for all parties:—Mr, Darashai Bazonji. 


18 B. 7. 

ORIGINAL CIVIL. 
Before Mr. Justice Starling. 


TRIBHUVANDAS RUTTONJi MODY and another (Plaintiffs) 

V. Gangadas Tricumji and another (Defendants.)* [15th August, 1893.] 

Will—Cons^uction—Qift to a class—One member of such class in existence at date of 
gift — \YiU directing deed to be executed—Date of deed is date of gift. 

One Ruttonji Rupji Mody died in 1956 leaving a will whereby he directed his 
widow and executrix Ladcore to purchase an estate worth Rs. 20,000 for his 
grandson Tricumji, and that this estate should be conveyed to trustees to be 
held by them in trust for Tricumji for his life or until his insolvency, and after 
his death for his son or other male heir. At the time of the testator’s death 
Tricumji had no son. The executrix purchased the estate, but no trust-deed was 
executed. Tricumji, therefore, brought a suit in 1971 to have the will carried 
out and a trust-deed executed. Tribhuvandas Ruttonji (the plaintiff herein), 
who was Tncumji’s uncle, was made a party to that suit and a consent decree 
was passed which ordered that the executrix Ladcore and Tribhuvandas should 
execute a trust-deed in accordance with the directions in the will. A deed was 


* Suit No. 190 of 1893. 

(1) L. R. (1893). 1 Oh, 54. (2) 18 B. 2, (3) 18 B. 3. 


» 


B 1X^65 


513 


1893 

AUG. 15. 

Original 

Civil. 

18 B. 7. 


18 Bom. 8 INDIAN DECISIONS. NEW SERIES [VoL 

accordingly executed in 1876 whereby the property was conveyed to trustees on 
the trusts declared iu the will. At the time of the testator 9 death Tncumji had 
no son, but at the date of the deed in 1876 he had one son Chunilal; and in ]88» 
another son Gaogadas (the defendant) was born to him. Tricumji died in 1890. 
Chunilal died childless in 1891. The plaiDti0s, who were the son and grandson 

of the testator, DOW claimed the property. They contended that as neither ol 

TricuEoji^s sons were in existence at the date of the testator s death they could 
not take under his will or under the deed which was afterwards executed to carry 
out the will ; that although at the date of the deed in 1876 one of the sods 
(Chunilal) was in existence, nevertheless he could only claim as one of a class, 
and that class was not ascertained or ascertainable at the date of the testator’s 
death, nor at the date of the deed, Gangadas not having been born until 1883. 
The whole class was, therefore, excluded, and the property after Tcicumii’s 
death was undisposed of. 

[8] Held, that, in view of the direction of the will that a deed was to be- 
executed which should declare the trusts of the property, it was the date of the 
deed subsequontlly executed which should be regarded in order to determine the 
validity of the limitation of the property bequeathed, and not the date of the 
testator’s death, and that under the deed on the death of Tricumji his son 
Chunilal became entitled to the property. 

In the case of a gift to a class, if there is a person in existence at the time of 

the gift capable of taking and whom undoubtedly the donor intends to benefit,. 

he is entitled to take, although others of the same class subsequently come into 
existence whom the donor meant the gift also to benefit, but who oannot take 
because of their non-existence at the date of the gift. 

[F., 32 C. 992 (10in) = l C.L.J. 482 = 9 C.\Y.N. 749 ; Appl., 20 B. 571 (592) ; R.. 22 B. 
633 [638).] 

The first plaintiff was father of the second plaintiff and the first 
defendant was the grandson of the first plaintiff's brother. The plaintiffs 
sued to recover from the defendants certain property situate in Bombay. 

On Ruttonji Rupji Mody had two sons, viz., Tribhuvandas Ruttonji 
(the first plaintiff) and Premji Ruttonji. The latter died in his father's 
lifetime and left a son named Tircumji Premji. Tricumji died in 1890, 
leaving two sons, Gangadas (the first defendant) and Chunilal, who died in 
1891, leaving his widow Kasturbai, the second defendant, him surviving. 

Ruttonji Rupji Mody had died long previously, viz., in 1856. He left 
a will, dated the lObh June, 1856, whereby he demised the residue of his 
property to his son Tribhuvandas (the first plaintiff) and to bis (testator’s) 
widow Ladcore. and appointed the latter to be his executrix. By 
this will he directed that an estate of the value of Rs. 20,000 should be 
purchased for his grandson Tricumji Premji, and that it should be 
conveyed to trustees to be held by them in trust for Tricumji Premji 
during bis life or till his insolvency, and after his death for his sons or 
male heirs. 

The words of the will wore as follows :— 

“ Landed estate of the value of Rs. 20,000 shall be purchased in 
Bombay. Bhai Tricumji shall receive the rents thereof, and in the deed 
thereof it should be provided that it shall nob be claimable by any of 
Bhai Tricunoji’s creditors, A deed of such tenor shall bo caused to be 
made and delivered . . . The abovo-montionod property shall be given 
to Bhai Tricumji. And, in the event of Bhai Tricumji departing this life, 
Bhai Tricumji’s sou, who may bo the waist chaiji (1), is to enjoy the 
property, and should he have no son the whole shall belong to Bhai 
Tribhuvan.” 

[9] In pursuance of the direction of the will, Ladcore purchased the 
estate, but no trust-deed was executed. Trioumji Premji accordingly 


(1) I.Fjs Bucoood bis father as male heir and representative. 
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brought a suit (No. 817 of 1871) against her, in which he prayed that 
Eutbonji’s will should be carried out and a trust-deed executed, and for an 
account, &c. The first plaintiff Tribhuvandas was made a party to that 
suit, which was finally settled by ‘agreement between the parties, and 
a consent decree was taken, one of the terms of which ordered that 
Ladcore and the first plaintiff Tribhuvandas should execute a trust-deed 
in accordance with the directions contained in the will. 

In pursuance of this decree a trust-deed was executed on 21st 
June, 1876, by Ladcore and the plaintiff Tribhuvandas, and by this 
deed the property now in dispute (inter alia) was conveyed to trustees, 
and due provision made for carrying out the intentions of the testator. 

At the date of Euttonji’s death, in 1856, Tricumji Premji bad no 
children, but in 1867 his son Ghunilal was born, and in 1883 another 
son Gangadas (the first defendant) was born. Tricumji died in April, 
1890, and Ghunilal, as above stated, died in May, 1891, leaving his 
widow Kasturhai (defendant No. 2) him surviving. Ladcore died in 
1879. 

In the present suit the plaintiffs contended that on Tricumji’s death 
the property which had been purchased as directed by the will was undis¬ 
posed of and became part ot the testator’s estate to which they were 
entitled; that as Tricumji’s sons were not born at the date of the testator’s 
death they could not take either under the will or under the deed which 
was afterwards executed to carry out the will ; that although at the 
date of the deed (1876) one of the sons (Ghunilal) was in existence, never¬ 
theless his claim was only as one of a class which was not finally ascertain¬ 
ed or ascertainable at the testator’s death or even at the date of the deed. 
Gangadas not having been born until 1883. The whole class was, there¬ 
fore, excluded, and the property after Tircumji’s life-interest was undis¬ 
posed of. The plaintiffs further contended that the whole of the testator’s 
property was ancestral, and that the will was, therefore, inoperative. 

In their written statement the defendants denied that the property 
of Euttonji Eupji was ancestral, and they contended [10] that he had full 
power to dispose of it by will. They further alleged that the first plain¬ 
tiff had acquiesced in, and acted upon, the said will, and had recognized it 
as valid, and they contended that he was now estopped from disputing it. 

They further pleaded that the consent decree in suit No. 817 of 1871 
was a good and valid compromise of the disputes between the parties 
thereto and did not depend on the validity or invalidity of the will; that 
the deed of 1876 carried out the terms of the compromise, and that the 
plaintiffs were barred by it; that, apart from the compromise, the bequest 
in Euttonji’s will was valid, and enured for the benefit of Tricumji 
Premji for life, and after his death for his son Ghunilal Tricumji; that 
Ghunilal and his brother Gangadas (defendant No, 1), lived together 
as a joint family, and that on Chunilars death the property survived to 
Gangadas (defendant No. 1). 

At the hearing a number of issues were framed with reference to the 
will and the effect of the consent decree, but in the first instance only the 
. following two were disposed of, viz .:— 

Whether, in the events that had happened, the property comprised 
in the trust-deed of the 21st June, 1876, had not reverted to the estate of 
Euttonji Eupji ? and 

Whether the first plaintiff was not estopped from disputing the title 
of Ghunilal Tricumji to the said property ? 

Lang (Acting Advocate-General) andfor plaintiffs. 
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Macpherson and Scott, for the defendants. 

The following aufchorites were referred to :—The Tagore Cflf55(w ; 
Mangaldas v. Tribhuvandas{2) ; Ram Lai Sett v. Kanai Lai Sett (3) ; 
Manjamma v. Padmanabhaya (4) ; 'Mayne’s Hindu Law (5th Ed.,) 
para. 354. 


JUDGMENT. 

Stabling, J.—In this case one Ruttonji Rupji, who died in 1856, 
made a will of which he appointed one Ladcore executrix. By that will he 
(i 7 iter alia) directed as follows :—“ Landed estate of the value of Rs. 20,000 
shall be purchased in Bombay. Bhai Tricumji shall receive the rents there¬ 
of and in the deed [11] thereof it should be provided that it shall not be 
claimable by any of Bhai Tricumji’s creditors. A deed of such tenor shall 
be caused to be made and delivered.” Then, after enumerating certain 
other property, the will continues :—“ As thus described the above- 
mentioned property shall be given to Bhai Tricumji, and, in the event of 
Bhai Tricumji departing this life, then Bhai Tricumji's son, who may be 
the ivaisi chain, is to enjoy it; and should he have no son, the whole shall 
belong to Bhai Tribhuvan.” 

Ladcore purchased the property, but did not execute any deed, in 
reference thereto, as directed by the will, nor did she allow Tricumji to 
receive the rents thereof. Consequently Tricumji filed suit No. 817 of 1871 
against Ladcore, praying {inter alia) that she should be ordered to execute 
a deed in terms of the said will, conveying the property to trustees. 
Subsequently, the first plaintiff was added as a party-defendant, and 
afterw^^rds on the 16th July, 1874, a consent decree was passed whereby 
Ladcore and the first nlaintiff were ordered bo execute a deed in terms of 
the will. 

On the 2 l 3 b day of June, 1876, a deed was executed by Ladcore and 
the first plaintiff by which the said property was conveyed to trustees 
on certain trusts. The trusts are in more detailed terms than appear in 
the will, but it is admitted that they are proper for the duo carrying out 
of the intention of the testator. 

At the date of the testator's death, Tricumji had no children. A son, 
named Ghunilal, was born to him in 1867, and he died in 1891, leaving 
him surviving his widow, Kasturbai, the second defendant. Another son 
was born to Tricumji in 1883, the first defendant Gangadas. Tricumji 
died in 1890. 

To what date, then, are wo to look in ascertaining the validity or 
otherwise of the limitations attaching to his property ? The will of the 
testator does not directly devise the property to Tricumji upon certain 
limitations, but directs the executrix to buy property and to make a deed 
in respect thereof, in which it is to be provided that the property is to be 
held on the terms therein expressed. I am aware that in the will it is 
provided that Tricumji shall enjoy the rents of the property, and that on 
his death it should go to his son, but it is auite evident that the testator 
[12] intended a deed to bo made in respect of the house, and I must hold 
that the meaning of the words is “ I direct my executrix to purchase a 
property worth Rs. 20,000, and convey the same to trustees, to hold the 
same upon the trusts in the will set forth.” Consequently, as the testator 
intended the trusts to be set out in a deed, I am of opinion that it is to 


(1) 9 B. L. R. 377 (394). (2) 16 B. 652. (3) 12 0. 663. (4) 12 M. 393 
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the date of the deed that we must look for the purposes of determining 
the validity of the limitations, and not to the date of the testator’s death. 
The decree in suit No. 817 of 1871 has no effect upon this matter, as it 
does nothing more than direct Ladcore to carry out the terms of the will, 
and does not, in my opinion, otherwise determine the right of the parties. 

At the date of the deed, Tricumji ,had a son Chunilal, and he con¬ 
sequently was capable of taking advantage of the gift of the property to 
him on the death of his father, and would undoubtedly be entitled to 
it, unless the gift to him is made bad by the subsequent birth of the 
first defendant. The deed provides that on the death of Tricumji 
the property is to go to his son, if only one, and to be divided among 
his sons, if more than one. As Chunilal was alive at the date of 
the deed, I must assume that it was intended that he should be benefited, 
although there might also be an intention that others should be benefited. 
Must I, therefore, hold that a limitation which was good at the date of 
the deed became bad by reason of others of the same class having subse¬ 
quently come into existence, who could not take under the limitation? In 
my opinion, the eases of Rai Bishen Chand v. Mussumut Asmaida Kcer (1), 
Ram Lai Sett v. Kanai Lai Sett (2), Mangaldas v, Tribkuvandas (3), 
Manjamma v. Padmanahhayya (4) show that, if there is a person in exist¬ 
ence at the time of the gift capable of taking, and whom undoubtedly the 
donor intends to benefit, he is entitled to take, although others of the same 
class subsequently come into existence whom the donor meant the gift also 
to benefit, but who cannot take because of their non-existence at the date 
of the gift. 

Therefore, I am of opinion that under the deed, on the death of 
Tricumji, his son Chunilal became entitled to the property in [13] dispute; 
and as he died without issue, on his death the property descended to the 
first or the second defendant, but to which of them it is unnecessary, in 
the present suit, to determine. 

So far this judgment has proceeded on the assumption that the 
property of Ruttonji Rupji was self-acquired, the determination of the 
question as to whether it was self-acquired or ancestral having been 
reserved until the determination of the foregoing points. If it was ancestral, 
although the first plaintiff may not have had power to dispose of the 
property in question in the way he did, I see no reason why the deed 
should be not binding upon both plaintiffs, so far as the life-interest of the 
first plaintiff in the income of the half of the property in dispute, which 
would have come to him on partition with the second plaintiff, is 
concerned. 

For the reasons above given I find that, in the events which have 
happened, the property comprised in the trust-deed has not reverted to the 
estate of Ruttonji Rupji. I also find on the fifth issue that the first 
plaintiff is estopped from disputing the title of Chunilal to the said pro¬ 
perty. I record no finding at present on the other issues, as they would 
be affected by the determination of the question whether the property of 
Ruttonji Rupji was ancestral or self-acquired. 

Attorneys for the plaintiffs :—Messrs. Edgelow and Gulabckand. 

Attorneys for the defendants :—Messrs. Bhaishanhar and Kanga. 


(1) 11 r.A. 164. (2) 12 0. 663. (3) 16 B. 652. (4) 12 M. 393. 
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Before Mr. Justice Starling, 

Hormasji Manekji Dadachan.ti (Plaintiff) v. Keshav 

PURSHOTAM AND ANOTHER (Defendants).* [21sti August. 1893.] 


Registration—Indian Registration Act (III of 1877), ss. 17 and 49— Decree — Aitaeh7)ient 
— Execution—Unregistered contract for sale of land subseguenily attached in 
execution. 

In execution of a decree against S and P, property was attached on the 11th 
February. 1891, and sold by auction to the plaintiff in July, 1892. The defend¬ 
ants. [14] however, alleged that at the date of attachment the property did 
not belong to 6 and P, as they had sold it to them (the defendants) on the 22nd 
January, 1891, under a contract of sale of that date. Their contract had not 
been registered. 

Held, that by cl. (6) of s. 17 of the Indian Registration Act (III of 1877) the 
contract needed registration ifitwas intended that it should affect the land 
(s. 49). Not beiug registered it did not operate to transfer the ownership, and 
could not be roceived in evidence of any transaotion affecting the land, i.e,» it 
could not be used to show that the ownership had passed from the vendor to the 
purchaser. The property in question was, therefore, at the date of attachment 
the property of 8 and P, and under the attachment and sale in execution it 
passed to the plaintiff. 

A contract for the sale of immoveable property recited that, on the date 
thereof, Rs. 100 had been received as earnest-money, and provided that within 
two months the vendor would execute a proper conveyance, and thereupon 
receive the balance of the purohaso-monoy and give up possession. 

Held, that the document did not pass any right, title or interest in the pro¬ 
perty to the purchaser, bat merely gave him a right against the vendor person¬ 
ally to call for a conveyance and possession on paying the balance of the 
purchase-money, 

[D., 26 A. 2G6 (270)-24 A.W.N. 8; 24 B. 400 (402) = 2 Bom. L.R. 220.] 


Suit by a purchaser at an execution sale for partition and possession 
of the property purchased. 

The plaint set forth that in execution of a decree in suit No. 677 of 
1890 passed agaiust Shriciishna Janardan and Pandharinafch Janardan 
on the 10th January, 1891, their right, title and interest in a certain im¬ 
moveable property consisting of a house and land in 1st Carpenter Street, 
Bombay, was sold by public auction on the 27th July, 1892, and the 
present plaintiff Hormasji Manekji became the purchaser. The property 
had been attached on the 10th February, 1891. 

At the time of the sale, Shriorishna and Pandharinath were entitled 
to a third share of the said property, and were in exclusive possession of 
(inter alia) the first tloor of the house. On the 15th September, 1892, the 
plaintiff obtained a writ of possession, and in execution of it the defend¬ 
ants in this suit were removed from poitious of the first floor into which 
they had entered in collusion with Shriorishna and Pandharinath, and 
the plaintiff obtained possession. 

The defendants, thereupon, on the 20th September. 1892, took out a 
rule calling on the plaintiff to show cause why they should [15] not be put 
back into possession of the said first floor, and an order was made requir¬ 
ing the plaintiff to establish his right to possession of the first floor of the 
house in question. 


Suit No. 621 of 1692. 
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The plaintiff then filed this suit. He prayed for a declaration that 
he was entitled to a third of the said house and land, and to possession of 
the first floor thereof, and that the defendants were not entitled to 
possession of the said first floor. He also nrayed for possession of this 
first floor, and, in the alternative, in case the defendants should be held 
to have any right to the first floor, for a partition, &g. 

In the written statement the defendants said that they and one 
Janardan Purshotam (the father of Shricrishna and Pandharinath) 
were the sone of one Purshotam Sakharam, to whom the property origin¬ 
ally belonged. He died intestate, leaving these three sons him surviving. 
Janardan died in 1886, leaving two sons, the said Shricrishna and 
Pandharinath. They stated that the said property had never been divided 
between them and the said Janardan, but that by an agreement dated the 
22nd January, 1891, Shricrishna and Pandharinath had sold their right, 
title and interest in the property to them (the defendants) and that since 
that time they (the defendants) had been owners of the whole of the pro¬ 
perty, but that by permission Pandharinath had occupied a part of the 
said first floor for a time. They contended that the first floor had been 
wrongfully taken possession of by the plaintiff. 

At the hearing the only issue raised was whether at the time of the 
attachment (lObh February, 3891) in suit No. 677 of 1890 Shricrishna 
and Pandharinath had any and what right, title and interest in the said 
premises. 

It was admitted that prior to the 22Qd January, 1891 they were 
entitled to a third share. 

Macpherson and Scott, for plaintiff. They cited Dart’s Vendors and 
Purchasers, p. 284 ; Burjorji Cursetji v. Muncherji Kuverji (1) ; Tasker v. 
Small (2) ; Fox v. Pursell (3). 

[16] Lang (Acting Advocate General) and Anderson, for defendants. 
They cited Balaji Anant v. Ganesh Janardan[4i) ; Dhondu v. Ramji (5) ; 
Krishnapa v. Panchapa {^); Naigar Timapa v, Bhaskar Parmaya{7) ; Johur 
Mull V. Tarankislo Deb (8). 
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JUDGMENT. 


Starling, J. :—In this case it is admitted that Shricrishna Janardan 
•and Pandharinath Janardan were jointly entitled to an undivided third 
share of certain property in 1st Carpenter Street, Bombay, to the remain¬ 
ing two-thirds in which the defendants were entitled; and it is also 
admitted that these two persons continued to be entitled to their one-third, 
unless their interest therein was divested by an agreement for sale of the 
said, interest which was executed by them on the 22nd January, 1891. 

On the 10th of January, 1891 a decree was passed against Shricrishna 
and Pandharinath in suit No. 677 of 1890. On the lObh February, 1891, 
their interest in the property was attached in execution of that decree, 
and on the sale of that interest on the 27th July, 3892, the plaintiff 
became the purchaser thereof, and the sale to him was duly confirmed. 
Prima facie, therefore, the plaintiff is entitled to a partition of the property, 
and, on such partition, to be allotted one-third thereof. 

^ The defendants, however, say that at the time of the attachment 
Bhricriahna and Pandharinath had no interest in the property, because on 

(1) 5 B. 143. (2) 3 Myl. &. C. 63. 

(3) 3 Sm.& G. 242. (4) 5 B. 500. 

(5) 4 B,H.O. R. (A. C. J). 114. (6) 6 B. H. O. R. (A.O.J). 268. 

(7) 10 B. 444. (8) 10 G. 252. 
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the 22nd January, 1891, they had ajjreed to sell it to the defendants, and 
by such agreement all their interest had passed to the defendants. 

Thei-e is no doubt that such an agreement was executed, though there 
are circumstances in the case from which it has been argued that it was 
never intended to operate at all, but was merely a contrivance to prevent 
the decree, which had been passed, being executed. 

If that is the true view of the facts, then I think the agreement 
might be treated as non-existent, and a decree passed for the plaintiff ; 
but I do not think it necessary to decide this point, [17] and will treat 
this case as if a good and bo7ia fide contract for sale had been made on the 
22nd January, 1891. 

The question to be decided is, therefore what in this country is the 
effect of an unregistered contract for sale on an attachment on the property 
comprised therein placed subsequent to the date of the agreement. In 
England it would seem that if immoveable property be agreed to be sold, 
and subsequently judgments are entered up against the vendor, which 
would under ordinary circumstances bind the land, that circumstance does 
not in any way prevent the vendor from being able to make a good title to 
the land ; see Lodge v. Lyselcy (1). In England, however, there is no 
Registration Act, and this Act seems to me to make a great difference in the 
effect of a contract for sale of land in this country. In England a contract 
for sale of land in equity operates to transfer the ownership from the vendor 
to the purchaser. Under s. 17 of the Indian Registration Act (III of 1877), 
cl. (Zj), such an instrument must be registered, otherwise under s. 49, it 
will not affect the land, i. c., it will not operate to transfer the ownership 
and it cannot be received in evidence of any transaction affecting the land, 
i. e., it cannot be used to show that the ownership has passed from the 
vendor to the purchaser. Consequently I am of opinion that in this country 
it is not open to a purchaser under an unregistered contract of sale to allege 
that after the contract the vendor has lost his right, title and interest in 
the land itself. 

The contract in this case which was admitted in evidence, under 
cl. {h) of s. 17 of the Registration Act, as being an instrument which 
did not create, See., any right, title or interest in immoveable property, 
but merely ci'eated a right to obtain another document, which, 
when executed, would create such a right, recites that on the date 
thereof Rs. 100 had been received as earnest-money, and provides that 
within two months the vendors would execute a proper conveyance, 
and thereupon receive the balance of the purchase-money and give 
up possession of the property sold. This document, therefore, on the face 
of it, clearly falls within cl. ih), and only gives the purchaser a right 
[18] against the vendor personally to call for a conveyance and possession 
on paying the balance of the purchase-money. Such a document might in 
England perhaps operate in equity to pass the land to the purchaser, 
but for the reasons already given I do not think that that is its legal 
effect in this country. Up to the date of the issue of the sale certificate 
to the plaintiff nothing was done to carry out this contract. In fact, after 
the attachment was placed on the property on the 1st February, 1891, 
s. 276 of the Civil Procedure Code (XIV of 1882) would have made any 
subsequent alienation void as against the attachment, and so, in any 
event, the defendants would have to rest their case upon the effect of the 
contract for sale. Consequently at the date of sale the defendants had 


(1) 4 Sim. 70. 
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nothing more than a right to call for a conveyance on payment of the 1893 
balance of the purchase-money, and no right, title or interest in the land Aug. 21. 

Under the circumstances I am of opinion that on the 10th ORIGINAL 
February, 1891, Shricrishna and Pandharinath were the owners of their OlVIL. 
one-third share in the property in dispute, and that their share therein 
was capable of attachment and sale, and that by the sale on the 27th 
July, 1892, the ownership of that one-third passed to the plaintiff, who is 
consequently entitled to a decree for partition against the defendants. If I 
had not come to this conclusion I am of opinion that under the prayer 
for further and other relief I could have given the plaintiff a decree for 
Ps. 1,900, the balance of the purchase-money unpaid at the date of attach¬ 
ment, together with interest thereon, as the defendants have been in 
possession ever since the agreement according to their own account ; and 
doubtless under the circumstances of this case, this is the decree which 
would have been most beneficial to the plaintiff. 

Attorneys for plaintiff ;—Messrs. Nanu and Hormasji. 

Attorney for defendants:—Mr. Khanderao Moroji. 


18 B. 19. 

[19] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Nagusha {Original Plaintiff), Appellant v. MUNICIPALITY OF 
Sholapuk {Original Defendant)^ Bespondent.'^ [17th November, 1892.] 

Municipality-^Suit against municipality for ejectment—The Bombay District Municipal 
Act Amendment Act {Bombay Act II of 18847» s. 48— Bombay District Munici¬ 
pal Act {Bombay Act VI of 1873), s. 86. 

The words “in the case of any such action for damages ” in s. 48 (1) of the 
Bombay District Municipal Act Amendment Act (Bombay Act II of 1884) clearly 
show that it was contemplated that there might be actions of another description 
to which the provisions in the former paragraph would be applicable. The 
section does not contemplate only “suits to recover monetary compensation for a 
wrongful act.” A suit in ejectment—not being a suit brought to recover damages 
“ for an act done or intended to be done”—was excluded under s. 86 (2) of the 


* Second Appeal No. 827 of 1891. 

(1) Section 48 of the Bombay District Municipal Act Amendment Act (Bombay 
Act II of 1884)— 

No action shall be commenced against any municipality, or against any officer or 
servant of a municipality, or any person acting under the orders of a municipality, for 
anything done or purporting to have been done, in pursuance of this Act, or of the 
principal Act, without giving to such municipality, officer, servant or person one 
month’s previous notice in writing of the intended action and of the cause thereof, nor 
after three months from the date of the act complained of; 

and in the case of any such action for damages, if tender of sufficient amends shall 
have been made before the action was brought, the plaintiS shall not recover more than 
the amount so tendered and shall pay all costs inouired by the defendant after such 
tender. 

(2) Section 86 of the Bombay District Municipal Act (Bombay Act VI of 1873) :— 

No action shall be brought against the municipality, or any of their officers, or 
any person acting under their direction, for anything done or intended to be done 
under this Act, until the expiration of one month next after notice in writing shall 
have been delivered or left at the office of the municipality, or at the place of abode oi 
the Intended defendant, stating with reasonable particularity the cause of action, and 
the name and place of abode of the intended plaintiff; 
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Bombay District Municipal Act (Bombay Act VI of 1873), but being an " action 
for an act done,” that act, being the dispossession by the municipality with a 
view to being restored to possession, falls under the provisions of the first 
paragraph of a. 48 of Bombay Act II of 1884. 

rOverr.. 22 B. 289 (297) (F.B.) ; R.. 19 B. 407 (418); 32 M. 371 =4 Ind. Cas. 32 = 19 
M.L-J. 333 (339) = 4 M.L.T. 209 ; Cons., 25 B. 142 (148) ; D., 22 B, 283 (286).] 

[20] Second appeal from the decision of S. Tagore, District Judge 
of Sholapur. 

The plaintiff sued the municipality of Sholapur to recover possession 
of land and Rs. 15 as damages, alleging that the municipality on the 20th 
January, 1889, wrongfully pulled down certain huts on the land which 
belonged .to him, and built new huts thereon and stored their materials 
therein. The plaintiff prayed that the municipality should be directed to 
remove the huts and the materials stored therein and to vacate the site and 
to deliver it to the plaintiff. It was further alleged in the plaint that the 
president of the municipality confirmed the order of the managing com¬ 
mittee under which the huts originally standing were pulled down on the 
15th May, 1889, and that the plaintiff gave notice to the municipality on 
the 25fch May, 1889, of his intention to bring the present suit. The plaint 
stated that the cause of action accrued on the 20th January, 1889, and the 
suit was filed on the 15th July 1889. 

The municipality claimed the property as its own. 

The Subordinate Judge held that under s. 48 of the Amended District 
Municipal Act (Bombay Act II of 1884), which was applicable to the 
present suit, the claim was barred, as the action was not instituted within 
three months from the act complained of, as laid down in that section. 
He, therefore, rejected the claim. 

The plaintiff appealed, and the District Judge concurring with the 
Subordinate Judge confirmed the decree. 

Plaintiff preferred a second appeal. 

Gokuldas K. Parekh, for the appellant:—The lower Courts were 
wrong in holding that the present suit was governed by s. 48 of Bombay 
Act II of 1884. The first paragraph of that section contemplates a suit for 
any act done or purporting [21] to have been done by the municipality. 
Our present suit is purely a suit in ejectment, and that being so, it is not a 
suit for any act done. 

The second paragraph of that section is not applicable, because it 
relates to a suit for damages only. We, no doubt, seek to recover damages 
in the present case, and our claim for damages may bo hold barred under 
the clause, but nob tlie claim for restoration of possession. 

If s. 8G of the old Act (Bombay District Municipal Act VI of 1373) 
be read with s. 49 of the present Act, it will be found that s. 48 
applies only to those cases in which monetary compensation for a wrongful 
act is claimed, and not to suits in ejectment. 

Mahadeo Bhat^ for the respondent, was not called upon. 


and upon the trial of any suoh aotion tho plaintiff shall not bo permitted to go 
into evidonoo of any oauso of aotion, except suoh as is stated in the notice so delivered, 
and unless suoh notice bo proved, tho Court shall find for the dofondaut ; and every 
suoh aotion shall be oommoncod within throe mouths noxt after tho passing of tho fiu^ 
order by tho municipality or offioor having power to pass suoh order, aud not afterwards ; 

and if any person to whom such notice is given shall, before action brought, tender 
euilicient amends to the plaintiff, suoh plaintiff shall not recover more than the amount 
so tendered, and shall pay all costs inourred by the defendant after suoh teuder. 
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JUDGMENT. 

Sargent, C. J.—We agree with fche lower Courts in their construc- 
"tion of s. 48 of Bombay Act II of 1884, the language of which is very 
different from that of s. 86 of Bombay Act VI of 1873. The words “ in 
the case of any such action for damages show clearly that it was con¬ 
templated that there might be actions of another description, to which the 
provisions in the former paragraph would be applicable. In other words, 
there is no reason for concluding, as was done in Sorabji Nassarvanji 
Dundas v. The Justices of the Peace for the City of Bombay (1) upon 
the language of the corresponding section of the former Act, that the 
section only contemplates " suits to recover monetary compensation for a 
wrongful act.’* 

A suit in ejectment—not being a suit brought to recover damages for 
an act done or intended to be done ”—was excluded under that Act, but 
being an “ action for an act done,” that act being the dispossession by the 
defendant with a view to being restored to possession, must be held to fall 
under the provisions of the first paragraph of the section of the Act of 1884. 
We must, therefore, confirm the decree, with costs. 
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Decree confirmed. 


18 B. 22. 

[22] APPELLATE CIVIL. 

Before Mr, Justice Bayley, Chief Justice {Acting), and Mr. Justice Candy, 

SwAMiRAO AND ANOTHER {Original Defendants), Appellants v, 
Padapa bin Bhujangrav {Original Plaintiff), Respondent."^ 

[18th November, 1892.] 

Watan— Waiandar—Mortgage of watan prorerty—Adverse possession o/watan property 
^Ijiw.itaiion^Succession—Entry of watan in name of trespasser—Eject of Gordon 
Settlement effected with trespasser. 

% _ 

Bhujangrav Desai died in 1847, leaving his two widows Kalova and Kamova. 
The plaintiff Padapa was born to Kamova in 1848. i.e., the year after his death. 
Bhujangrav Desai’s watan had been attached by Government in 1844, but in 
1848 or 1849 Government restored a small portion of it, entering it in the name 
of Kalova and refusing to recognise the infant Padapa. In 1865 the Govern¬ 
ment restored the rest of the watan, again ackoowledgiog Kalova as the holder, 
the agreement with her being under “the Gordon Settlement ” (2). In 1865 
Kalova mortgaged two villages (part of thoivatan) to one Shiinivas (father of the 
defendants), who was the watani karkun, for Rs. 9,900, which had been advanced 
by him to Kalova while the watan was under sequestration. Possession was 
given to Shrinivas. and the village officers were directed to pay him the revenues. 
Subsequently Kalova repented of her bargain, and directed the village officers 
not to pay the revenues to Shrinivas He accordingly brought a suit against 
her for the revenues of 1869-70 and obtained a decree, in execution of which he 
sold the villages and bought them at the sale. In 1878, however, the Golleotor 
cancelled the sale under the Watan Act (III of 1874). 

In 1873 Shrinivas obtained a further decree against Kalova for the revenue of 
two years (1870-72) and for possession as mortgagee. He got possession through 
the Court in 1875. 

Kalova and Padapa, who had been on good terms, quarrelled, and on 16th 
March, 1872, Kalova adopted one Balapa as a son to her deceased husband 


* Appeal No. 93 of 1889. 

(1) 12 B.H.O.R. A. O. J. 250 (254). 

(2) As to the nature of this settlement, see 15 B. 13. 
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Bhujacgrav. In Pecember, 1872, Padapa sued Ivalova and Balapa, praying 
that he might be declared the son of Bhujaograv, and that the adoption of Balapa 
might be cancelled. In 1879 the High Court held that Padapa was the legitimate 
son of Bhujangrav, and that Calapa’s adoption was invalid. The legitimacy of 
Padapa being thus established, the Collector, in 1878, entered the ivafctyi in his 
name. At that time and until 1880 Padapa and Shrinivas were on friendly terms, 
the two having joint possession of the mortgaged villages, Padapa being sub¬ 
sequently to October, 1S78, the recognised occupant, and Shrinivas taking some, 
if not all, cf the revenues of the two villages. In 18S0 Shrinivas died, and his 
sons, the defendauta, quarrelled with Padapa, who in 1881 obtained an order from 
the Collector directing the village officers to pay tho revenues of tbe two villages 
to him and not to tho defendants. This order was subsequently sot aside, and 
thereupon Padapa in August, 1887, filed tbe present suit to have the mortgage 
executed by Kalova to [23] Shrinivas on 15th September, 1865, declared null 
and void, and to recover possession of the two villages. In the aUernative. he 
prayed for redemption of tbe mortgage. Tbe defendants pleaded {intcT (ilia) 
that the villages were not watan ; that they were entitled to tho villages by 
reason of adverse possession ; that the suit was barred by limitation, and that 
tho plaintiff was estopped from disputing the mortgage, &c. 

Eelu (1). on tbe evidence, that the property in question was part of a desai 
watan and as such was held on service tenure. 

(2) That tbe property in question was subject to tbe rule which was in force in 
1865 when the mortgage to Shrinivas was executed, vi~., that alienation by way 
o( mortgage of any portion of yodtan property had no lorco beyond the life of tho 
watnndar who mortgages it. 

(3) That the plaintiff having been declared to bo the legitimate son of Bhujaog¬ 
rav he was, from the date of his birth in 1848, tho rightful ivdtandar , and 
Kalova, unless she was manager acting on bis behalf, was a trespasser. The 
fact that Government had entered the wiitUH in her name, and that the 
“ Gordon Settlement ” was effected with her, would not make her wulundur 
as long as Bhujangrav’a son (the plaintiff) was alive. 

(4| That if Kalova was a mere trespasser, then tho plaintiff’s right to recover 
tho lands free from incumbrance, on tho ground that ho was the ic(itdnddr% had 
been lost by limitation, and tbe property had become Kalova’s by adverse posses¬ 
sion. The plaintiff, however, as hoc step-^^on, was heir. The mortgage was 
proved and was binding on him as heir, and as such he bad a right to redeem it, 

[Rev., 24 B. 556 (P C.) = 27 I. A. 8G = 7Sar. P. C.J. 710 = 4 C.W.N. 517 = 2 Bom, L. R. 
548 ; D., 1 O. C. 174 (I7ru.] 

Firs t appeal from the decision of Thomas Moore. First Class Subor¬ 
dinate Judge of Sholapur. 

One Bhujangrav Desai, who owned service iratan property in the 
Sholapur District, died on the 27th September, 1847, leaving two widows 
Kalova and Ramova. In tho year 1844 tho watan had been attached by 
the Government, because ho declined to produce his saiiad relating to the 
watan befoio the Inam Committee. After his death, vi:., on the loth 
Soptomher, 1848, Bamova, one of the two widows, gave birth to tho 
plaintiff Padapa. 

During the year 1848-49 the Government restored a portion of the 
watan to the other widow Kalova, and placed the remaining icatan property 
under sequestration, which continued until 1865. In the moanwhilo. 
Bainova presented a petition to the Government on behalf of her minor sou 
(tbe plaintiff), hue on the 15th February, 1849, tbe Government rojooted 
her petition and decided that Kalova should be allowed to retain posses¬ 
sion of the watniK 

[24] On tho 15th May, 1850, Bamova apnliod on behalf of her son 
for permission to sue in foryna pauperis, hut tho application was rejected 
on the 8t.h June, 1850, being opposed by Kalova, who disputed the son’s 
rights as Bhujangrav’s heir. 

On the 9th May, 1864, the Government oontirmed Kalova’s right, and 
in 1865 restored the rest of the watan to her under the terms of the 
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Gordon Sebtlemenfc (1), without any objection on the part of either Ramova 
or Padapa. 

On the 15th September, 1865, Kalova mortgaged two villages. 
Areshankar and Wadwadgi (part of Bhujangrav’s service zvatan)^ to the 
defendant Shrinivas, who was the loatani karkuHt for Rs. 9,900. Posses¬ 
sion was given to the mortgagee, and the village authorities were also 
desired by Kalova on the 25th September to recognise him as mortgagee 
in possession, and he received the revenues. On the 15th April, 1869, 
Kalova executed a second mortgage of the same property to Shrinivas for 
Rs. 3,000. The mortgagee continued in possession for a time, but in that 
same year (1869-70), Kalova directed the village officers to stop paying 
revenue to the mortgagee, and recovered it herself. The mortgagee 
Shrinivas thereupon filed suit No. 203 of 1870 and got a decree for posses¬ 
sion and for the revenues of 1869-70. Kalova appealed, and the decree 
was confirmed in appeal (No. 121 of 1871). As Kalova did not satisfy the 
decree, Shrinivas sold the two villages in execution and bought them him¬ 
self at the sale. The sale, however, was set aside by the Collector. In 
the meanwhile, Shrinivas had to file another suit (No. 59 of 1873) against 
Kalova to recover the revenues of the years 1870-71, 1871-72 and for 
possession. He got a decree and obtained possession of the villages through 
the Court in 1875. 

From the time of the mortgage of 1865 Kalova, Ramova and Padapa 
had been on good terms ; bun in the year 1872 differences arose between 
Kalova and Padapa. On the 16bh March, 1872, Kalova adopted one 
Balapa as son to Bhujangrav. Padapa in consequence on the 4th December, 
1872, filed a suit against Balapa and Kalova praying that he might be 
declared to be the son of the deceased Bhujangrav and the adoption of 
Balapa [25] by Kalova be set aside. The suit came up to the High Court 
(see I.L.R., 1 Bom. 248), and after remand was finally decided by that 
Court on the 2l8t January, 1879, in favour of Padapa. In November, 1877, 
while the above proceedings were pending, Kalova died. In 1878, the suit 
being decided by the lower Courts in Padapa’s favour after the remand by 
the High Court, the Collector entered the watan in his name. 

Shrinivas, the mortgagee, died in the year 1880, and after his death, 
his elder son, the first defendant Swamirao, applied to the Collector to 
transfer the two mortgaged villages to his name. The Collector rejected the 
application on the 4th April, 1881, and directed the village officers to pay 
the revenue of the two villages to Padapa. Swamirao appealed to the 
Revenue Commissioner, who in February, 1886, passed an order directing 
that the revenue of the two villages should be given to Swamirao until 
Padapa obtained a decree of a competent Court to the contrary. Against 
this order Padapa appealed to the Government, which confirmed it on the 
7th January, 1887. Thereupon, Padapa filed the present suit on the 16th 
August, 1887, for a declaration that the mortgage-deed executed by Kalova 
to Shrinivas on the 15th September, 1865, was null and void, and to 
recover possession of the two villages, and, in the alternative, for the 
rademptiion of the mortgage. 

The defendants Swamirao and Devrao, the sons of Shrinivas, replied 
{inter alia) that the villages in dispute did not appertain to the service 
watan of Bhujangrav, but had been conferred on him for his maintenance; 
that the cause of action (if any) had accrued to the plaintiff in the year 
1850, when Ramova’s application to sue in forma pauperis was rejected in 
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(1) As to the nature of this settlement see 15 6. 13. 
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consequence of tbe opposition of Kalova ; that the claim was barred by 
defendant's adverse possession for about twenty-five years and by Kalova’e 
adverse possession for about forty years ; that the claim was also barred by 
reason of the plaintiff having failed to bring the suit within one year from 
the date at which he attained majority ; tbat they (the defendants) had 
thus become the owners of the village: that if their ownership were not 
held to be established, they were willing to allow the plaintiff to redeem 
on payment of Rs. 66,000 on account of the mortgage ; that the mortgage- 
deed executed [26] by Kalova in the year 1865 was valid, and that the 
money had been advanced to pay off debts, and to defray the expenses 
incurred in getting the watan released from attachment: that, after 
Bhujangrav’s death, the xoatan was managed by Kalova as owner, and that 
the plaintiff was bound by her acts ; that her possession of the estate was 
adverse to the plaintiffs, and that, besides the mortgage-bond for Rs. 9,900, 
there was another mortgage-bond of Rs. 3,000 executed by Kalova on the 
15th April, 1869, stipulating to pay both the amounts at once : therefore, 
unless the debt of Rs. 3,000 was paid, tbe plaintiff was not entitled to 
redeem the mortgage of Rs. 9,900. 

The Subordinate Judge found (1) that the mortgage of Rs. 9,900 
relied on by the defendants was not proved ; (2) that the mortgage-debt 
was not Droved to have been contracted by Kalova for lawful and necessary 
purposes : (3) that the property mortgaged waswalaUt and was not liable 
for the debt, and that the plaintiff’s cause of action arose in the month of 
February, 1886, when the Revenue Commissioner’s rdero was passed. He, 
therefore, allowed the claim. 

The defendants appealed. 

F. M. Mehta (with Shamrao Viithal), for the appellants (defendants):— 
The property in dispute is not service 7oata7i, as is shown by the original 
sanad dated 1762. It is, therefore, alienable like any other property. 
Even admitting that the property is service 7oata7i, still the service being 
commuted, and the summary settlement being made applicable, it has 
lost its characteristics of inalienability— Eadhahai v. Ana7itrav (1); 
Vish7oa7iaih v. Bagiibai (2). 

The lower Court was wrong in holding that the mortgage of Rs. 9,900 
was not proved. There is abundant evidence in the case to prove it. 
(Evidence referred to.) 

The plaintiff has never until now repudiated the mortgage, although 
there have been several judicial proceedings in connexion with it. He 
cannot repudiate it now. 

Further we say the suit is barred by limitation. The plaintiff'claims 
as the son of Bhujangrav, Therefore, his right came into [27] existence 
in 1848, when he was born. The possession of his step-mother Kalova 
was from tlio beginning adverse to him, because she claimed to hold the 
proDorty as that of the deceased Bhujangrav and not as that of the plaint¬ 
iff whose legitimacy she denied. Again, in the year 1850, when Ramova 
applied to sue in forma pauperis on behalf of the plaintiff, Kalova disputed 
his right as heir of Bhujangrav. Kalova’s possession, therefore, has been 
adverse, at least from the year 1850, with respect to that portion of the 
waiau property which was then already restored to her. The plaintiff 
attained his majority, according to Hindu law. in the year 1864, and, 
giving him the benefit of three years under the Limitation Act, his right 
to sue became barred in the year 1867. The defendants claim to be in 

(1) 9 B. 198. (2) \\ J. 1890, p. 2S. 
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possession under Kalova, and her possession having been adverse, our 
possession has also been adverse from the date of the first mortgage in 
1865—Mitra on Ijimitation, p. 133 ; Madhava v. Narayana (1). 

Jardine (with Ghanasham) N. Nadkarni),lov the respondent:—The 
sanad granted in the year 1886 and the other documentary evidence in 
the case show that the property is both service and deshmukhi ivatan. 
No holder can alienate watan property beyond his lifetime— Ayaji v. 
Keshav Shamrav (2). 

As to the mortgage, no evidence of consideration has bean given, nor 
has any necessity for contracting the debt been proved. Admitting the 
mortgage to be valid, it would be good only during the lifetime of Kalova, 
the mortgagor, the property being toatan. It would not bind succeeding 
holders—West and Buhler, p. 101. 

The plaintiff’s claim is not barred by limitation. Kalova’s possession 
cannot be said to be adverse, because she being the elder of the two 
widows naturally held the property as manager. The plaintiff’s legitimacy 
having been judicially established, Kalova cannot bo held to have 
retained possession in her own right. But even if her possession was 
adverse, the plaintiff’s claim would not be barred, because after her death 
he was entitled to succeed as the nearest heir of Bhujangrav, if not as 
adopted son. 

[28] P. M. Mehta^ in reply.—In the former suit the Court held 
Padapa to be a legitimate son, and that being so his right to succeed to the 
estate of Bhujangrav accrued to him at his birth. The possession of his 
step-mother Kalova was, therefore, adverse to him. He being in existence 
she could not legally hold the property as Bhujangrav’s widow. She 
could do so only as trespasser. If she acquired it as trespasser, it was 
her stridhan. It was not a widow’s estate to which she succeeded, 
because she was not the widow of a childless Hindu. Moreover, she had 
been all along asserting her right to the property, which she need not have 
done if she had been the widow of a childless Hindu, for in that case 
it must have been acknowledged. The title which she acquired was not 
that of a Hindu widow; she got it by the operation of the Limitation 
Act— Babu V. Bhikaji (3). On her death the plaintiff, as her step-son, 
succeeded, if there are no other heirs, to her property, but subject to all 
the liabilities created by her and, therefore, subject to the defendants’ 
mortgage. 

As to estoppel, we say that as Padapa stood by and allowed the 
property to be charged with money, the property must pay the charge. 
Kalova’s death does not destroy the charge, which was a mortgage and 
not a charge for her life. 
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JUDGMENT. 


Gandy, J. —Some of the facts of this case are to be found in Kalova 
V. Padapa (4). 

Bhujangrav Desai died on 27th September,!l847, leaving two widows, 
Kalova and Bamova. In the following year Padapa was born to Ramova. 
Bhujangrav’s desai watan had been attached in 1844, because he would 
not show his sanad. In 1848 or 1849 Government restored a small 
portion of the watan, but entered it in the name of Kalova, refusing to 
recognize the infant Padapa. Ramova, on behalf of Padapa, made 
attempts to sue Kalova to establish the legitimacy of the infant, but the 


{!) 9 M. 244. 


(3) 14 B. 317. (4) 1 E. 248. 
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1892 case did not then come to trial. It seems that subsequently Kalova and 
Nov. 18. Ramova must have become friends, for they apparently lived together 
-with Padapa. 

Appel- Jn 1865 Government restored the rest of the watan, again acknow- 

LATE lodging Kalova as the holder, the agreement with her being under the 
Civil, “Gordon’s Settlement.” 

- [29] On 15bh September, I 860 , Kalova mortgaged the two villages of 

18 B. 22, Areshankar and Wadwadgi (part of the above-mentioned toaixn) to one 

Shrinivas, who was the loatani karkzin, the consideration recited in the 
bond being a sum of Rs. 9,900, the balance of an account of all the sums 
advanced to Kalova by Shrinivas from time to time while the zoatan was 
under sequestration. Possession of the village was given to Shrinivas, 
the village ofiScers being directed to pay him the revenues. 

Padapa was not a party to the ^mortgage (ha was then about 
seventeen) ; but it appears that he was then on good terms with Kalova 
and living with her. All went well for a few years, till Kalova 
repented of her bargain, and directed the village officers nob to pay the 
revenues to Shrinivas. Thereupon Shrinivas filed suit No. 203 of 1870 
against Kalova to recover the revenues for 1869-70; and the Subordinate 
Judge held (27bh October, 1871) that the mortgage-bond was proved and 
was for consideration, and that Shrinivas had obtained possession 
of the two villages under the bond ; and bo decreed that Kalova should 
pay Rs. 995-9-3 for the revenues of the year 1869-70. As Kalova 

did nob pay this sum. Shrinivas in execution bought the villages, but in 
1878 the Collector cancelled the sale under the Watan Act (III of 1874). 
In the meanwhile, Shrinivas bad been forced to file another suit against 
Kalova (No. 59 of 1873) for the revenues of two more years (1870-71, 
1871-72), and for restoration to possession as mortgagee. He obtained a 
decree on 5th June, 1873, and obtained possession of the villages through 
the Court in 1875. 

To return to Kalova and Padapa. They had been on good terms, but 
having quarrelled because Padapa did not marry Kalova’s niece, Kalova, 
on 16bh March, 1872, adopted one Balapa as a son to her deceased husband 
Bhujangrav. On 4th December, 1872, Padapa filed suit No. 1299 of 1872 
against Kalova and Balapa, and prayed that he might be declared the sou 
of the deceased Bhujangrav, and the adoption of Balapa by Kalova be 
set aside. The Subordinate Judge held that the claim was barred under 
Act XIV of 1859, s. 1, ol. 16, and s. 11 ; but, in appeal, the Assistant 
Judge held that the suit was not barred, and this view was upheld, in 
second appeal, by the High [30] Gourb in Kalova v Padapa (1), and the 
case was remanded for determination of the questions whether Padapa 
was the son of Bhujangrav, and, if so, as to the validity of the adoption of 
Balapa. The Subordinate Judge, on remand, found that Padapa was the 
legitimate son of Bhujangrav, and that the adoption of Balapa was not 
valid. Kalova and Balapa both appealed, but the Assistant Judge on 
31sb July, 1878, confirmed the decree of the Subordinate Judge. Kalova 
had died in November, 1877, but Balapa made a second appeal to the 
High Court, which, on 2lst January, 1879, confirmed the Assistant Judge’s 
decree (no written judgment). 

Padapa having established his legitimacy, and Kalova being dead, 
the Collector in 1878 entered the watan iu his name. At that time it is 
evident that Padapa and Shrinivas were fast friends : in fact, it was 


(1) 1 B. 248. 
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mainly owing to the aid and deposibion of Shrinivas boat Padapa established 
his legitimacy. As to the possession of the two mortgaged villages, it 
appears that Kalova had puc up one Gopaldas to obstruct the execution 
of the decree of 1873 (mentioned above). This obstruction was removed, 
and Shrinivas sued Gopaldas for the revenues of 1873-74 and 1874-75. 
This case was finally decided by the High Court in appeal No. 22 of 1879 
(26bh January, 1830). It appears also that tenants were set up antagonis¬ 
tic to the tenants of the mortgagee, and several suits ensued (see Exs. 155, 
158, 159, 160, 173, 174, 175). But it is evident that throughout these 
proceedings Padapa and Shrinivas were acting in concert. la 1879 Padapa 
himself stated (Ex. 116) that possession had been with Shrinivas as 
mortgagee. In short, there seems to have been a joint possession of 
Shrinivas and Padapa, the latter since October, 1878, being the recognized 
occupant, the former taking some, if not all. of the revenues of the two 
mortgaged villages. In 1879 Shrinivas deposed (Ex. 18) that there were 
no dilferedces between himself and Padapa as regards the ‘ vahivat'; and 
this is borne out by the lectors (Exs, 36 to 39), which apparently relate 
to 1878-79. But in 1880 Shrinivas died, and his sons, Swamirs.o and 
Devrao (hereafter called the defendants), soon fell out with [31] Padapa, 
who in 1881 obtained an order from the Collector, directing the village 
officers to pay the revenues of the two villages to him and not to the 
defendants. In March, 1886, defendants obtained an order of the Eevenue 
Commissioner (Mr. A. Crawford), setting aside the Collector’s order as 
illegal, and directing that officer to issue orders to the village officers to 
pay the revenues to defendants “ until Padapa brings a decree of a 
competent Court to the contrary.” Padapa appealed to Government, but 
Government (without stating reasons) confirmed the order of the Revenue 
Commissioner on 7bb January, 1887. 

Accordingly, on 16bh August, 1887. Padana filed the present suit to 
have it declared that the bond, executed by Kalova to Shrinivas on 15bh 
September, 1865, was null and void, and for possession of the two villages; 
and, in the alternative, for redemption of the mortgage. 

First, as to the nature of bae property : Mr. Mehta contended that it 
was originally non-service luatan ; bub there is a mass of evidence showing 
that it is part of a desai xvatan and, as such, of course it was held'on a 
service tenure. 

Next it was contended that by the apnlication of a summary settle¬ 
ment and commutation of service the property became alienable like the 
ordinary landed property of the district. This contention is likewise bad. 

Lands held for service ” could never be settled under Bombay Act II of 
1863 (the Summary Settlement Act which applies to the southern districts 
of the Bombay Presidency whence the present case comes), such lands 
being expressly excepted from the operation of the Act. It was for this 
reason that Government carried out what is termed the * Gordon Settle¬ 
ment, ” to which legal effect was subsequently given by s. 15 of 
Bombay Act III of 1874. The report and annendices of Mr. Gordon’s 
Committee on the Sholaour District, (Arashankar and Wadwadgi were 
formerly in the Mangoli Taluka, Sholapur District), which wo have 
perused, show that, whatever may have been the case in other districts, 
the settlement made with the district hereditary officers of Sholapur was 
nob intended to convert the watan lands into the private property of the 
watandarSt with the necessary incident [32] of alienability, but to 
leave them attached to the hereditary offices which, although freed from 
the performance of service, remained intact. It was a four-annas “ judi** 
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and there was no extra naaarana levied for the conversion of the wataiz 
into private property. (See also Colonel Etheridge’s mention of the 
Gordon Settlement in Sholapur, p. 41, Government Selection, N. S., No. 
CXXXII). Apparently no sannd was issued to Kalova in accordance 
with the terms of the settlement; but if any sanad was issued to her, 
there is no reason to suppose that it materially differed from that which 
was subsequently issued to Padapa (Ex. 50). and which is the same as the 
form of sanad issued to district hereditary officers in the Southern 
Maratha Country. (See p. 142 of General Rules in force in the Revenue 
Department under the Government of Bombay.) There is nothing in this 
sanad to take the property out of the well-established rule (which 
was in force in 1865 when the mortgage to Shrinivas was executed), 
that alienation by way of mortgage of any portion of xvatan property 
bad no force beyond the life of the watandar-moi'tgQ.gov. (See Kalu 
Narayan Kulkarni v. Hanmapa bin Bhiniapa (1). The Commissioner, 
Mr. Crawford, thought that the sanad made a distinction between 
alienation by way of sale and alienation by way of mortgage, and that as 
the alienation to Shrinivas was of the latter description, the mortgagee 
(if unredeemed) could not be ejected as long as there was a male holder 
of the watan in existence. But there is no warrant for any such distinc¬ 
tion, which is not to be found in the sanad or in the cases which establish 
the principle above quoted. 

Frima facie, then, Padapa, if the successor to Kalova, is entitled to 
recover the watan lands free from any mortgage executed by his predeces¬ 
sor. This was the ground stated by the Subordinate Judge, who said 
“ as no mortgage or alienation of a watan beyond the lifetime of thO 
incumbent would be valid, the property is not liable for any debt, even if 
proved, after Kalova’s death.” But here we are met by the fact that 
Kalova was not the rightful incumbent of the watan^ and Padapa is not 
her successor. Padapa has been declared by the Courts to be the [33] 
legitimate son of Bhujangrav. It follows, therefore, that from the date 
uf his birth in 1848 he was the watanda^, and Kalova, unless she was the 
manager acting on his behalf, was a mere trespasser. The fact that 
Government entered the watan in the name of Kalova, and that the 
“Gordon Settlement” was effected with her, would not make her the 
watandar as long as Bhujangrav’s son was alive. If she was a mere 
tresuasser, then his right to recover the lands free from any incumbrance, 
on the ground that he is the watandar, has been lost by statute. 

It is unnecessary to enquire whether the mortgage may not be regard¬ 
ed as effected on behalf of Padapa, who was in 1865, and still is, the 
loatandar. But we may remark that there is good reason for supposing 
that in 1665 Padapa (who was then of age) was living with Kalova, was 
cognizant of the mortgage, allowed Kalova to represent the estate, and 
acquiesced in the transaction. Certainly, it is clear that from 1877 
(when Kalova died) to 1881, (when Padapa quarrelled with defendants), 
Padapa adopted the mortgage. He admitted the status of Shrinivas as 
mortgagee, and Shrinivas equally admitted the status of Padapa as repre¬ 
sentative of the mortgagor. 

But, apart from these considerations, regarding Kalova as a mere 
trespasser, Mr. Mehta for defendants admitted that Kalova or Kalova’a 
heir was fully oompotont to redeem the mortgage. He also admitted that 


(1) 6 B. 435. 

530 


IX.] SWAMIBAO V, PADAPA 18 Bom. 33 

Kalova's heir was her sfcep-son, the plaintiff Padapa. Assuming, as defend- 1892 
ants contended, that Kalova fully represented the estate and purported to Nov. 18. 
deal with the property as her own, and that the title of the rightful 
watandar was lost by limitation, in this case it so happens that the rightful AppEL- 
watandar is Kalova’s heir, and, therefore, his claim to redeem in the latter LATE 
capacity cannot be resisted. OlVIL. 

The Subordinate Judge found that the mortgage-bond was not proved, - 

and that it was without consideration. But as to execution there can be 22. 

no doubt: the plaint recites the fact. And as to consideration, it is evident 
that there was no fraud or collusion between Kalova and Shrinivas in the 
suit of 1870 (mentioned above); so even if Padapa could claim to be the 
successor of Kalova in the watan he would be bound by the [34] decision 
in that suit (see Radhabai v. Anantrav (1)). Of course if the bond was 
executed for the benefit of the estate, and Padapa adopted and acquiesced 
in the mortgage transaction, he cannot now plead want of consideration. 

Nor can he do so as heir of Kalova, being bound by the finding against 
her that the mortgage was for good consideration. 

It only remains, therefore, to take the account. 

Mr. Mehta abandoned the claim for Es. 19,995 as recited in the 27th 
paragraph of the written statement. 

With regard to the mortgage-bond for Es. 3,000 recited in the 26th 
paragraph of the written statement, the Subordinate Judge framed an 
issue (the fourth) and recorded a finding “ in the affirmative," noting that 
“ the question whether the mortgagor has a right to redeem the present 
mortgage irrespective of the separate mortgage for Es. 3,000 will 
be considered after the fifth issue has been disposed of.” The point 
seems to have subsequently escaped the notice of the Subordinate Judge, 
for it was not further considered by him. The eighth paragraph of the 
memo, of appeal to this Court is that “ the lower Court did not allow 
the defendants sufficient opportunity to prove the second mortgage of 
1869 for Es. 3,000.” But counsel did not press the point or show in any 
way that defendants had not the fullest opportunity of proving the 
bond for Es. 3,000. Under these circumstances, we cannot now allow 
that bond to be proved. 

As regards the debt due on the bond for Es, 9,900, we think that, 
as stated in the plaint, the plaintiff must be taken as having enjoyed 
possession of the villages from the date of the Collector's order (4th April, 

1881) till January, 1887. For that period he must pay simple interest 
at 12 per cent., the rate recited in the bond. For the remaining period 
defendants must be taken to have been in possession, and, according to 
the stipulation in the bond, their receipts of the rents or profits are in 
lieu of interest. If obstruction was offered to their full enjoyment of 
the rents and profits, the mortgagee had his remedy, a remedy which 
he availed himself of in previous years as shown by the suits which 
he filed. That matter cannot now be gone into. 

[35] It must bo understood that this decree does not deal with the 
property recited in the 29th paragraph of the written statement. No issue 
was framed in regard to that point. 

We amend the decree of the Subordinate Judge, by allowing the 
plaintiff to redeem the villages of Areshankar and Wadwadgi on paying, 
within six months from this date, the sum of Es. 9,900 with 12 per cent. 


(1) 9 B. 198. 
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simple interest on the said sum of Us. 9,900 from 4th April, 1881, to 7bh 
January, 1887, and, in default of payment, his mortgage will be fore¬ 
closed. 

Defendants must have the costs of this appeal. Each party to pay 
his own costs in the Court below. 

Decree amended. 


18 B. 35. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Jnstice, and Mr. Justice Candy, 

Motilal Kashibhai {Original Plaintiff), Applicant v. Nana alias 

Langda Mukund Patil (Original Defendant No. 2), Opponent.^ 

L25th November, 1892.] 

Civil Procedure Code {Act XIV of 1882), s. 622—Apph'crtiion and purpose of the section 
—jReyision. 

An application under s. 622 of the Civil Procedure Code (Act XIV of 1882) 
cannot bo entertained in the case of those interlocutory orders against which, 
though no immediate appeal lies, a remedy is supplied by r. 591, which provides 
that they may be made a ground of objection in the appeal against final decree. 

The purpose with which s, 6‘22 was framed was to enable a party to a suit to get 
a decision or order of a lower Court rectified by the High Court where there would 
otherwise be no remedy. 

[P., 30 M. 230 = 17 M.L.J. 79 = 2 M.L.T. 88 : 19 A.W.N. 210 (211) : 4 Ind. Cas. 878=« 
12 O.C. 405 (111) ; 25 Ind. Gas. 191 = 16 M.L.T. 101 ; Appl., 11 O.C. 238 (239) ; 
1 S.L.R, 120 ; R , 34 A. 592 = 10 A.L.J. 130=16 Ind. Cas. 1 ; 14 P.R. 1904 
= 140 P.L.R. 1904; 22 P.L.R. 1900 ; 2 S.L.R. 22 (23).] 

This was an applicatiion under the extraordinary jurisdiction of the 
Court, under s. 622 of the Civil Procedure Code (XIV of 1882), against an 
interlocutory order passed by Rao Saheb Prabhakar Vitthal Gupte, 
Second Class Subordinate Judge of Bassein. 

Plaintiff Motilal Kashibhai brought a suit against (1) Raghunath 
Patil, (2) Nana, and (3) Botmaria, to recover possession of a house. On 
the day of fixing issues Nana alone appeared, and after the settlement of 
issues the hearing was adjourned till the 1st [ 36 ] December, 1891, on 
Nana’s application to enable him to instruct a pleader. On the day so 
fixed for hearing, all the defendants being absent, the Court passed a 
decree for the plaintiff. On the Gbh December, 1891. Nana and Botmaria 
applied to the Court to sot aside the decree and restore the suit to the file, 
stating that they had been prevented by accident from attending the Court 
on the day fixed. The Court, thereupon, issued notice to the plaintiff to 
show cause why the decree should not be set aside and the suit restored 
to the file for rehearing, and, after having hoard both the sides, passed an 
order setting aside the decree and directing the suit to be proceeded with 
only so far as Nana was concerned. The decree with respect to the other 
two defendants was allowed to stand, because Raghunath had not appeared 
at all, and Botmaria had not appeared on the day on which the issues 
were settled. 

Against the order sotting aside the decree with respect to Nana, the 
plaintiff applied to the High Court, and obtained a rule nisi, to set aside 
the order under s. 622 of the Civil Procedure Code (XIV of 1882). 

• Application under Extraordinary Jurisdiotion, No, 142 of 1892, 
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Govardhanram M. Tripathi, appeared for the opponent Nana to show 
cause.—We take a preliminary objection, and submit that this application 
cannot be entertained under s. 622 of the Civil Procedure Code, inasmuch 
as s. 591 has provided a remedy in case of orders such as the one now in 
question— Ghattar Singh v. Lekhraj (1); Farid Ahmad v. Diilari Bibi (2) ; 
In re Nizam of Hyderabad (3). 

Ganesh Krishna Deshamukh, for the applicant, in support of the 
rule.—^Interlocutory orders such as the one in question can be interfered 
with under s. 622 of the Civil Procedure Code— Dhapi v. Earn Pershad{4^) 
The exercise of the extraordinary jurisdiction is discretionary, the true 
internretation of s. 622 being that, in case of orders which are appealable, 
the High Court cannot interfere, and that, in the case of those which 
are unappealable, the High Court has a discretion to interfere, which will 
be exercised with regard to the circumstances of each case. 

JUDGMENT. 

[37] Sargent, C. J.—The expression “case" in s. 622 of the 
Code of Civil Procedure may be, as stated by the Court in Dhapi v. Earn 
Pershad (4), wide enough to include an intexdocutory order. But a word 
of such general import must be controlled by due regard to the purpose 
with which s. 622 was framed. This, it cannot be doubted, was to enable 
a party to a suit to get a decision or order of a lower Court rectified by the 
High Court, when there would otherwise be no remedy. In the case of 
those interlocutory orders (such as the present one), against which no 
immediate appeal lies, a remedy is still supplied by s. 591, which provides 
that the order may be made ground of objection in the appeal against the 
final decree. We may remark that the Madras and Allahabad High Courts 
in In re Nizam of Hyderahad{^) and Ghattar Singh v. Lekhraj (1), differing 
from the Calcutta High Court, take this view of the section. 

We must, therefore, discharge the rule, with costs. 

Eule discharged. 


18 B. 37. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Candy. 


Namdev {Original Defendant), Appellant v. Eamchandra Gomaji 
Marwadi {Original Plaintiff), EespondentJ [5th December, I892.J 

Decree Execution—Auction-purchaser — Symbolical possession — Judgment-debiors 
remaining in actual possession—Subsequent attempt by purchaser to take possession — 
Obstruction—Apohcation to remove obstruction—Application converted into a suit 
under 5. 331 of Civil Procedure Code (XIV of Limitation—Adverse possession 

Limitation Act (XV of 1877j, s. 3, and sch. 11, arts. 138,144, IQl—Civil Proce^ 
dure Code (XIV of 1882), 55 . 328. 329, 331. 

The plaintiff purchased the property in dispute at an auction sale in execution 
Of a decree, and on the 14th August, 1877, he took formal possession, but the 
judgment-debtors remained in actual possession. On 18th September, 1889, 
tne plaintifi proceeded to take possession, but was obstructed by the defendant. 
Who alleged that he had purchased the property from the judgment-debtors in 


(1) 5 A. 293. 


• Second Appeal No. 863 of 1891, 
(2) 6 A. 233. (3) 9 M, 256. 


(4) 14 0. 768 (780). 
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1888. The plaintiff [38] then applied for the removal of the ^efeo^^nt’e obstruo. 
tioD, and hie application was registered as a suit under a. 331 ot tbe Uvil 

Procedure Code (XIV of 1882). 

Held, that the plaintiff’s claim was barred by limitation. When his applioa- 
tion was converted into a suit under s. 331 . the rights of the parties had to be 
determined as if an ordinary suit for posseesion had been 

defendant, and either art. 138 or art. 144 of the Limitation Act (XV of 1877). 
applied. In cither case the defendant could avail himself of the judgment- 
debtors’ possession, which was adverse to the plaintiff. 

Ind. Cas. 236 = 70 P.L.R. 1910 = 58 P.W.R. 1911 ; R., 21 B. 392 023); 3 Bom. 
L.R. 832 (334) ; 12 C L J. 378 = 6 Ind. Cas, 167 (471) ; D., 19 A 499 (501) 17 

A.W.N. 127.] 


Second Appeal from the decision of Dr. \. D. Pollen, District 

'^'^^^Ooe Gangadhar Keshav Bhat obtained a decree (No. 1628 of 1876) 
against four brothers, Hari, Narayan, Rama and Vithu. In execution 
of that decree the property in dispute was sold by auction and yvas 
purchased by tbe preseut plaintiff, Eamchandra Gomaji Marwadi, on 
the 14th August, 1877, who took formal possession through the Gourt, 
but the judgment-debtors remained in actual possession. Subsequently. 
viz., in the year 1889, the plaintiff having himself obtained a decree 
(No. 126 of 1889) against the four brothers, sold the same property in exe- 
cution aud purchased it. On the 18th September, 1889, he proceeded to 
take possession, but was obstructed by the defendant Namdev, who 
alleged that on the 3rd January, 1888, he had purchased the property 
from the judgment-debtors. The plaintiff in October, 1889, presented 
an application for the removal of the defendant’s obstruction, and the 
application was registered as a suit under s. 331 of the Civil Proceduie 

Code (Act XIV of 1882). . 

The Subordinate Judge found that tiie defendant acquired no right 

to the property in disnute under his purchase, because his vendor’s right, 

title and interest had been already purchased by the plaintiff in the Court 

sale on the 14th August, 1877, under Gangadhar Keshav Bhat’s decree. 

He, therefore, allowed the plaintiff s claim. 

On appeal by the defendant the Acting District Judge (T. Hart- 

Davies) sent down the following issue for trial:— 

" Is the claim time-barred ?” 

The finding of the Subordinate Judge on the above issue was in the 
negative, on the ground that as the plaintiff’s application [39] for the 
removal of the defendant's obstruction was made within thirty days from 
the date of the obstruction, the claim was not barred under art. 167, 

sob. II of the Limitation Act (XV of 1877), 

On appeal the District Judge, concurring with the Subordinate Judge, 

confirmed his order. 

The defendant preferred a second appeal. 

Mahadev Bhaskar Chavbal, for the appellant (defendant).—The 
plaintiff’s claim now to take possession is barred. He got symbolical 
possession in August, 1877, and his preseut application was made in 
October, 1889, i.c., more than twelve years subsequently. The plaintiff 
allowed tbe judgment-debtors to remain in possession, and they sold the 
property to the defendant. The possession of the judgment-debtors was 
adverse to the respondent, (the plaintiff) and wo claim through them. The 
suit was, therefore, clearly barred. 

Gangaram D. Rele, for the respondent (plaintiff).—The point of 
adverse possession is raised for the first time in second appeal. It was 
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nob raised in the written statement, nor was it raised in either of the 
lower Courts. 

[Sargent. C. J.—The issue sent down by the Acting District Judge 
includes the point.] 

Neither of the lower Courts understood the issue to mean whether 
the claim was barred by adverse possession. It was after the issue was 
sent down that the Subordinate Judge came to the conclusion that the 
claim was not time-barred, being filed within thirty days from the date of 
obstruction. It was nob suggested, in appeal, that the Subordinate Judge 
did not understand the issue, nor did the defendant raise any objection to 
the Subordinate Judge’s finding. The District Judge also understood the 
issue to mean whether the suit was filed within thirty days from the date 
of obstruction. The appellant should not be allowed, in second appeal, 
to raise a point which he did not raise, and never urged, in either of the 
lower Courts. 
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JUDGMENT. 

Sargent, C. J.—We think both the Courts below have misapplied 
the Statute of Limitations in disposing of the first issue [40] sent 
down on remand. Article 167 of the second schedule of the Statute of 
of Limitations required that the apolication contemplated by s. 329 of the 
Civil Procedure Code (XIV of 1382) should be brought within thirty days 
from the obstruction, but when that application was converted into a suit, 
the rights of the parties had to be determined as if an ordinary suit for 
possession had been instituted by the decree-holder against the defendant. 
The issue as to the Statute of Limitations must, we think, have been 
intended by Mr. Harfc-Davies to be determined in its double aspect, and 
“that being so, either art. 138 or art. 144 would be applicable to the case. 
See Lakshmanw. Bisansing (1) and Lakshman v. Moru (2). It is not a 
matter of importance which article is applied, as in either case the defend¬ 
ant will be able to avail himself of Hari’s possession, which, after the 
petition by plaintiff, became adverse to the latter. Assuming art. 144 to 
8'Pplyt the defendant would have acquired possession from Hari, which 
was the cause of “ his liability to be sued ” in the present suit, and would, 
therefore, fall under the definition of a defendant in s. 3 of the Statute of 
Limitations. 

The plaintiff’s suit is, therefore, barred, and we must reverse the decree 
of the Court below and dismiss the plaint with costs throughout on the 
plaintiff. 

Decree reversed. 


(1) 15 B. 261. 


(2) 16 B. 722. 
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APPELLATE CIVIL. 

Before Mr. Justice Telaiig and Mr. Justice Fulton. 

Bhagvantrai Mdnshi (Original Plaintiff), Appellant v. Mehta 
Bajueao (Original Defendant), Respondent.'^' [5th December, 1892.] 

Valuation—Valuaiion of suii^Suit Valuation Act (Vll of 1887), s. 8— Valuation for 
purposes of Court fees and /(w- purposes of jurisdiction — Jurdtsdiction — Appeal. 

Id a suit for ao account the valuation for purposes of Court fees determines 
the question of jurisdiotion, the valuation for both purposes being the same under 
s. 8 of Act VII of 1887, 

[41] The plaintiff sued for an account, and valued the relief sought at Rs. 130. 
The suit was ffled in the Court of a Subordinate Judge of the First Class. The 
Subordinate Judge rejected the claim. Thereupon, the plaintiff appealed to the 
High Court, valuing his claim in appeal at Rs. 10»505. 

Ileld, that the appeal lay to the District Court, and not to the High Court. 

[R., 18 B. 100 (102) ; 20 B. 265 (267).] 

AppeeL from the decree of Rao Bahadur Chunilal Maneklal, First 
Class Subordinate Judge of Ahmedabad. in suit No 667 of 1888. 

The plaintiff sued for an account from May, 1881, to 22nd July, 1886, 
and to recover whatever might be found due to him by the defendant, 
alleging that the defendant was his mukhtyar or agent, and as such 
entrusted with the management of his property consisting of houses, fields 
and an inam village called Vastral, situate in the Ahmedabad District. 
The plaintiff* further alleged that on the 21st July 1888, be had revoked 
the defendant’s mukhtyarnania, or power of attorney, and had given him 
notice to render an account of his management, but this he refused to do. 
Hence the present suit. The claim was valued at Rs. 130 for purposes 
of Court fees, and a stamp of Rs. 10 was affixed to the plaint. 

The suit was filed in the Court of the First Class Subordinate Judge 
of Ahmedabad. 

The Subordinate Judge, after taking accounts between the parties, 
rejected the plaintiff's claim in toio. 

Against this decision the plaintiff appealed to the High Court. Ho 
valued his claim in appeal at Rs. 10,505. 

The appeal was heard by Telang and Fulton, JJ. 

GoverdJuni M, Tripati^ for respondent.—There is a preliminary 
objection to the appeal. The appeal in this case lies to the District Court, 
and not to tho High Court. The plaintiff valued his original claim at 
Rs. 130 in the Court below. This valuation should bo taken for purposes 
of Court fees, as well as for jurisdiotion. Dnder s. 8 of Act VII of 
1887, the valuation for both purposes is the same. That being the case 
the appeal lies to the District Court under Act XIV of 1869— Kushal- 
chand v. Nagindas (1). 

[42] Ganpat Sadashiv Rao, for appellant.—The valuation of the suit, 
as given in the plaint, is for purposes of Court fees only. The suit 
involves a claim to property worth more than Rs. 5,000. That being the 
case, according to the established practice of this Court, the appeal lies to 
this Court and not to the District Courfc. Refers to Manohar Qanesh 


• Appeal No. 104 of 1890. 
(1) 12 B. 676. 
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V. Baiua Bamcharandas (1). The law is well settled that valuation 
for purposes of Court fees is quite distinct from valuation for purposes of 
jurisdiction. Section 8 of Act VII of 1887 has no application to the pre¬ 
sent case. iSior would s. 9 of the Act apply in the absence of any rules 
made by the High Court. 

JUDGMENT. 

Telang, J. —The plaintiff sued for an account, and in the plaint 
valued the relief sought at Rs. 130, stating at the same time that be would 
pay Court fee on any larger amount that might be decreed. The First Class 
Subordinate Judge rejected the claim, with costs. The plaintiff has now 
appealed to this Court, but a preliminary objection has been taken that, 
as the relief sought was valued at Rs. 130, the appeal lies not to this Court, 
but to the District Court. The appellant’s pleader relies on the statement 
in the plaint that at the time of filing it there were no means of ascertain¬ 
ing the amount due. but that it was a very large sum, and that tempora¬ 
rily the relief sought was valued at Rs. 130. It was contended that this 
valuation was made merely for the purpose of ascertaining the Court fee 
payable, but we are unable to accept this view. In Khushalchand v. 
Nagmdas (2), it was held that, in a suit for account, the valuation entered 
in the plaint for purposes of Court fee determined the question of jurisdic¬ 
tion, and the law thus laid down has been embodied by the Legislature 
in s. 8 of Act VII of 1887 which was in force at the time this suit was 
instituted. We must, therefore, direct that the memorandum of appeal be 
returned to the appellant for presentation in the proper Court. The 
appellant must pay the costs incurred in this Court. 

Appeal rejected. 


18 B. 43. 

[43] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Bayley. 

Dadabhai Dajibhai {Original Defendant No. 2), Applicant v. DiOGO 
Saldanha {Original Plaintiff), Opponent J [l3th December, 1892.] 

Jurisdiction — Contract—Performance of contract—Making of contract—Goods to be 
shipped at Bombay to the plaintiff at Karwar—Contract entered into and intended to 
be performed at Bombay. 

The plaintiH residing at Karwar sent a sum of money to Kemp & Co. (defendant 
No. 1), a firm at Bombay, asking them to send him certain goods. Kemp & Co. 
informed the plaintiff that they had not the goods required by him. The 
plaintiff thereupon telegraphed to them to pay the amount to defendant No. 2, 
a resident of Bombay, provided he shipped the goods. On the failure of defend¬ 
ant No. 2 to ship the goods, the plaintiff brought a suit against the defendants 
in the Court at Karwar to recover the amount. He claimed against Kemp & 
Co. ^defendant No. 1) because they had paid the money to the second defendant 
before the goods were shipped, and against the second defendant because he bad 
not shipped the goods, although be had received the money. The Court at 
Karwar was of opinion that Karwar was the place where the contract was to be 
performed, and that, therefore, it had jurisdiction to entertain the suit, and it 
passed a decree against defendant No. 2. The claim as against defendant No. 1 
was dismissed. 


* Application under Rrtraordinary Jurisdiction, No. 169 of 1892. 
(1) 2 B. 219. (2> 12 B. 675. 
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Held, revereiDg the decree, that the UDderstanding oq which the moDey was 
paid to defendant No. 2 by Kemp & Co., and which was the agreement on 
which the plaintiff sued, was that the second defendant would ship the goods at 
Bombay to the nlaintiff at Karwar. The contraot, therefore, as between defend¬ 
ant No. 2 and Kemp & Co , acting on behalf of the plaintiff, was both entered 
into and intended to be performed at Bombay. The cause of action arose, there¬ 
fore, in Bomoay, and the Court at Karwar had no jurisdiction. 

Application under the extraordinary jurisdiction of the High Court, 
under s, 622 of the Civil Procedure Code, Act XIV of 1882, against the 
decision of Rao Bahadur Raghavendra Ramchandra, Acting First Class 
Subordinate Judge of Karwar, in a Small Cause Suit. 

The plaintiff resided at Karwar. The first defendant was the firm of 
Messrs. Kemp Sc Go., which carries on business at Bombay. The second 
defendant (the appellant) was one Dadabhai Dajibhai, who also resided 
in Bombay. 

The plaintiff alleged that he had sent to Messrs. Kemp Sc Co. (defend¬ 
ant No. 1) at Bombay a sum of Rs 300 to pay for goods [443 which he 
ordered from that firm. Kemp & Go., however, informed him that they 
could not supply the goods, whereupon the plaintiff telegraphed to them 
requesting them to pay the money to the second defendant, provided he 
shipped the goods to Karwar. The goods did not arrive, and the plaintiff 
brought this suit against Kemp & Co. (defendant No. 1), because they 
had paid the money to the second defendant before the goods were 
shipped, and against the second defendant because he had not shipped 
the goods, although he had received the money. 

The plaintiff filed this suit in the Court at Karwar. 

The second defendant pleaded {inter alia) that the Court had no 
jurisdiction. The Court, however, held that Karwar was the place where 
the performance of the contract was to be completed, and that, therefore, 
the plaintiff’s cause of action arose within its jurisdiction. The claim was 
awarded against defendant No. 2 only, defendant No. 1 being held not 
liable. 


In coming to the above conclusion the Subordinate Judge relied 
upon (1) a telegram which plaintiff had sent to defendant No. 1 (Kemp Sc 
Co.) and which ran as follows :—“ Otherwise pay Dadabhai Dajibhai Baria, 
provided he ships goods and also upon (2) the evidence given by 
Mr. Tate, the accountant of defendant No. 1 (Kemp Sc Co.) " that the plain¬ 
tiff’s telegram was shown to defendant No. 2 and the contents thereof made 
known to him, that the money was paid to defendant No. 2 under a 
contraot that he should ship the goods required by the plaintiff to Karwar, 
that it was paid for no other purpose, that defendant No. 2 promised to 
send the goods, and that on that condition the money was paid to him." 

Against the decree the second defendant applied to the High Court on 
the ground that the Court at Karwar had no jurisdiction. He obtained a 
rule nisi to set aside the decree. 

Manekshah J. Taleyarkhan^ ior the applicant (defendant No. 2):— 
The lower Court erred in holding that the plaintiff's cause of action 
arose at Karwar. When the defendant No. 1 (Messrs. Kemp Sc Co.) paid 
the money to defendant No. 2 at Bombay [453 under the plaintiff's 
instructions, defendant No. 1 acted as the plaintiff’s agent, and the 
distinct understanding then was that the goods wore to be shipped at 
Bombay. These circumstances show that the contraot was entered into 
and was to be performed at Bombay. The cause of action, therefore, arose 
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at Bombav, and that being so the Court at Karwar bad no jurisdiction to 
entertain the suit. 

Shamrao Vitkal, for the opponent, contra, 

JUDGMENT. 

Sargent, C.J. —The Subordinate Judge Jhas held that Karwar was 
the place where the contract was to be performed by the second defendant. 
If that had been so, the cause of action would have been at Karwar and 
the Subordinate Judge would have had jurisdiction. But it is plain from 
the telegram which plaintiff sent to Kemp & Go,, and from the evidence 
of Mr. Tate that the understanding on which the money was paid to the 
second defendant, and which is the agreement upon which the plamtiff is 
suing, was that he would ship goods consigned to the plaintiff at Karws-r. 
The contract, therefore, between the second defendant and Kemp Co., 
acting on behalf of the plaintiff, was both entered into and intended to be 
performed in Bombay. The cause of action was, therefore, in Bombay, 
and the Subordinate Judge had no jurisdiction to try the case against the 
second defendant. 

Yv^e must make the rule absolute, and reverse the decree with costs 
throughout. 

Rule made absolute. 


18 B. 46. 

[46] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt,^ Chief Justice, and Mr. Justice Bayley. 


Aba bin Sadoba and another {Original Defendants), Applicants v. 
Parvatrao bin Ganpatrao (Original Plaintijj), Opponent^' 

[13th December, 1892.] 

Mamlatdars^ Act (Bombay Act III o/l876), s. 4 (1), cl. Suit for disturbance of 

possession —Possession by tenant—Physical possession Jurisdiction, 

There must be physical possession to enable an aggrieved person to invoke the 

Mamlatdar’s assistance in a case falling under the second clause of s. 4 of the 

Mamlatdars’ Act (Bombay Aot III of 1876). 

A person who is in possession through his tenant cannot sue for an injunction 

for disturbance of possession under the Aot, 

Desai Malabhai v, Keshavbhai (2) approved and followed. 

* Application under Extraordinary Jurisdiction, No. 150 of 1892. 

(1) Section 4 of the Mamlatdars* Act (Bombay Act HI of 1876) : — 

(1) Every Mamlatdar shall preside over a Court, which shall be called a Mamlat- 
dat’s Court, and which shall have powers within such territorial limits as may from 
time to time be fixed by the Governor in Counoil to give immediate possession of lands, 
premises, treesi crops, or fisheries, or of any profits of the same, or to restore the use 
of water from wells, tanks, canals or water-courses to any person who shall have been 
dispossessed or deprived thereof otherwise than by due course of law, or who shall have 
become entitled to the possession or restoration thereof by reason of the determination 
of any tenancy, or other right of any other person in respect thereof. 

(2) The said Court shall have also power, within the said limits when any person is 
disturbed or obstructed, or when an attempt has been made to disturb or obstruct any 
person in the possession of any lands, premises, crops, trees or fisheries, or in the use 
of water from any well, tank, canal or water-course, or of the use of roads or customary 
ways to fields, to issue an injunction to the person causing, or who has attemptea to 
cause, such disturbance or obstruction, requiring him to refrain from causing or 
attempting to cause any such further disturbance or obstruction, 

(2) 12 B. 419. 
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This was an application under the extraordinary jurisdiction of the 
High Court, (s. 622 of the Civil Procedure Code, Act XIV of 1882) against 
the decision of Eao Saheb Rangnath Narayan, Mamlatdar of the taluka 
of Kopargaon in the Ahmednagar District. 

The plaintitf by his mukhtyar Shankar Vaman Kulkarni brought a 
summary suit under the Mamlatdars’ Act (Bombay Act [47] III of 1876) 
against the defendants for an injunction directing the defendants not to 
obstruct the plaintiff’s possession of the lands in dispute. It was stated 
in the plaint that the plaintiff was in possession of the lands through hig 
tenant. 

The Mamlatdar passed a decree for the plaintitf as prayed for. 

The defendants applied to the High Court and obtained a rule nisi to 
set aside the order. 

Ganqaram B, Reh, for the applicants.—The opponent (plaintiff) 
being in possession through his tenant, no obstruction was caused to him. 
In a suit for injunction under the Mamlatdars’ Act the person in actual 
possession must bring the suit. The obstruction must be to physical 
possession and not constructive possession as that of a landlord. The 
present suit being brought by the landlord, the Mamlatdar had no jurisdic¬ 
tion to entertain it— Desai Malabhai v. Keshavbhai (1). 

Mahadev Chivinaji Apte^ for the opponent. 


JUDGMENT. 

Sargent, C.J.—The decision in Desai Malahhai v. Keshavbhai (l), 
in which we concur, shows that there must be physical possession to 
enable an aggrieved person to invoke the Mamlatdar’s assistance in a case 
falling under the second clause of s. 4 of the Mamlatdars’ Act, and. there¬ 
fore, that the plaintiff, who was only in possession by his tenant Ganga- 
x*am, could not sue in the present case. 

We must, therefore, make the rule absolute and. reverse the decree 
of the Mamlatdar, Applicants to have their costs of this application. 

Decree reversed. 


18 B. 48. 

[48] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt,, Cnief Justice, and Mr. Justice Bayley. 


ViRCHANT) Lalchand iOrigmal Plavitiff), Appellant v. Kumaji AND 
ANOTHER (Original Defe7ida7its), Respondents^ [23rd December. 1892.] 

Vendor and purchaser^Unpaid mirchase-money, suit by vendor to rccovor-^Evidcnce— 
Registration of bonds given for purchase-money—Limitaiion^Limitation Act {XV 

of 1877), sell. II, an, i32. 


The defendants purchased land from the plaintiff, and gave bonds for the pur- 

ohaso-noonoy. These bonds were not registered and were, therefore, not 
admissible in evidence. 

Beld, that the plaintiff, as vendor, was under no necessity to relv on the bonds 
pur° base money “ ^ 


• Second Appeal No. 860 of 1891. 
(1) 12 B. 419. 
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Unpaid purchase-money is a charge on the property in the hands of the vendee, 
and the claim to enforce it falls under art. 132, sch. 11 of the Limitation Act (XV 
of 1877). 

CDIbs., 21 M. 141 (142) ; P., 21 A. 454 ; 22 B. 846 ; 9 O.C. 284 (285).] 

Second appeal from the decision of Dr. A, D. Pollen, District Judge 
of Poona. 

The plaintiff in execution of a decree bought certain land belonging 
to the defendants and entered into nossession. He subsequently agi’eed 
to re-sell it to the defendants for Rs. 240. The defendants accordingly 
executed to him six instalment bonds for Rs. 40 each, and re-took 
possession of the land. The bonds contained a condition that, if default 
was made in any instalment, the land should revert to the plaintiff. The 
defendants made default, and in 1885 the plaintiff sued (No. 239 of 1885) 
to recover the land, on the ground of the breach of the conditions of the 
sale. In that suit be failed, as the bonds were held to be inadmissible in 
evidence for want of registration. The High Court, however, in second 
appeal, allowed him to withdraw the suit and to bring a fresh suit for the 
unpaid purchase-money. The plaintiff accordingly now sued to recover 
the said purchase-money. He prayed, in the alternative, that the land 
should be restored to bim. 

The defendants pleaded that the present suit was barred by the 
previous suit and by limitation. 

[49] The Subordinate Judge dismissed the suit. He held that the 
claim for possession could not be made, inasmuch as the permission given 
to the plaintiff by the High Court was only to sue for the unpaid pur¬ 
chase-money, and that in other respects the present suit, although brought 
within twelve years of the date of sale, was barred by limitation under 
arts. 66, 111, 115 of sch. II of the Limitation Act (XV of 1877), and by 
s. 72 of the Dekkhan Agriculturists’Relief Act (XVII of 1879), the defend¬ 
ants being agriculturists. 

On appeal, the District Judge confirmed the decree of the lower 
Court. In giving judgment he said :— 

“The lands originally belonged to defendants, but had been purchased 
by plaintiff at a Court sale. The bonds contained a condition that, if 
default was made of any instalment, the land should revert to plaintiff. 
He alleged that default had been made, and he instituted a suit, No. 239 
of 1885, to recover the lands. Technically the suit was one to enforce 
reconveyance of the lands to him for breach of conditions of the sale. The 
lower Court and the first appellate Court held that the bonds containing 
the conditions were inadmissible in evidence for want of registration, and 
rejected the claim. In second appeal the High Court allowed the plaintiff 
to withdraw his suit and both appeals, with permission to bring a fresh 
suit for the unpaid pui'chase-money. The only suit, therefore, that he can 
now bring is one for the unpaid purchase-money. Therefore, his present 
alternative claim for possession of the land, which is, in effect, a renewal 
of his previous suit, is not maintainable; and, if it were maintainable, the 
same question of registration would arise again. The claim for the unpaid 
purchase-money is admittedly made more than six years after the alleged 
default: and it is, therefore, time-barred, if art. Ill of the Limitation 
Schedule be held to apply. This is the only article that, in my opinion, 
applies to the case. It is argued that art. 132 might apply. Plaintiff might 
indeed urge, on a fair construction of the bonds, that they gave a special 
charge upon the land for the purchase-money ; but here again the question 
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I JUDGMENT. 

Sargent, G. J. —The vendor was under no necessity, as the District 
Judge would appear to think, to rely on the bonds in order to establish a 
charge on the property sold in respect of the unpaid nurchase-money. It 
is a well-established rule of an English Court of. Equity, and which is 
equally applicable to the circumstances of this country, that the unpaid 
purchase money is a charge on the property in the hands of the vendee, 
and the claim to enforce it would, therefore, fall under art. 132 of the 
Limitation Act (XV of 1877). 

The present suit, which the Subordinate Judge has found was within 
twelve years of the defendants going into possession, is. therefore, in time, 
and the decree must bo reversed, and the case sent back for disposal 
having regard to the above remarks. Costs to follow the result. 

Decree reversed. 


of registration would come inland that point has been virtually decided 
by the previous litigation, and cannot be re-opened.” 

[30] Mahadeo Ghimnaji Apte, for the aopellant,—We seek to recover 
the unpaid purchase-money from the land itself. Unpaid purchase-money 
being a charge upon the property, the claim to recover it is governed by 
art. 132, sch. II of the Limitation Act (XV of 1877) and not by art. Ill 
of the same schedule, which would have applied if we had sought to make 
the respondents personally liable. 

vVe do not rely upon the bonds for the recovery of the money. It is 
the charge upon the property that we seek to enforce. 

There was no appearance for the respondents. 


18 B. 51. 

[61] APPELLATE CIVIL. 

Before Mr, Justice Telang and Mr, Justice Fulton, 

Chinto {Original Plaintiff), Appellant v, Janki AND OTHERS 
{Original Defendayits), Respondents,'^ [23rd December, 1892.] 

Adverse possession—Mortgage—Mortgagee in possession—DivSj^ossfssion of mortgagee by 
trespasser —Adverse po.ssession as o^rainst mortgagee whfn good also as against the 
mortgagor — Evidence—Butden of proof—Limitation Act {XV of 1877), sch. //, 
art. 144. 

L%nd was mortgaged with possession to A, the father-in-law of defendant No. 1, 
in 1628. In 1856 A was ousted from possession by B, a trespasser (defendant 
No. 2), who subsequently hold the land and dealt with it as his own for forty 
years. The mortgagor sued both A and B for redemption. In appeal, it was 
contended by B that his possession had been adverse not merely to A (the morU 
gagoe), but also to the plaintiil (the mortgagor), and that the suit was barred 
by limitation. The plaintiff contended that B’a possession was not adverse to 
him, because he as mortgagor had no right to possession during the term of the 
mortgage. 

Held, that the suit fell under art. 144 of soh. 2 of the Limitation Act (XV 
of 1877), and that it lay upon B to prove that his possession for twelve years 
prior to the suit was adverse to the plaintiff (the mortgagor). There may be a 
possession advorso to tbo interest of a mortgagee which nevertheless is not adverse 
to the interest of tho mortgagor. In suoh a case a suit by the mortgagor, or 
those claiming under him, will not be barred, although one by the mortgagee 


Second Appeal No. 215 of 1891. 
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may be. The case was remanded for a finding on the question of when B’s 
possession became adverse to the plaintifi. 

[F.. 27 A. 395 (397) = 1 A.L.J. 725 = 25 A.W.N. 4; U.B.R. (1906) Lim. 9 (11) ; R., 30 A. 
119 (l-22) = 5 A.L.J. 85 = 28 A.W.N. 25; 34 A. 640=10 A.L.J. 278 = 17 Ind. 
Cas. 632 ; 19 B. 138 (139) ; 35 B. 438=13 Bom. L.R. 867 = 12 Ind. Gas. 362 ; 23 
M. 153 (I65) = 8 M.L.J. 92 ; 25 M. 507 (512) ; 5 Bom. L.R 186 (189) ; 6 Bom. 
L.R. 633 (639) ; 14 C.L.J. 292 = 16 C.W N. 351 = 11 Ind. Cas. 465 ; 16C.P L R. 
154 (i55) ; 15 lad. Cas. 146 = (19l2) M.W.N. 669; 26 M.L.J. 140 = 1914 M.W.N. 
417 (423) ; 12 0 0. 45 (55) ; U.B.R. (1897—1901) 469 ; Con., 27 B. 43 = 4 Bom. 
L.R. 721 ; 6 O.W.N. 601 ; 23 T.L.R. 92 : D.. 26 C. 460 (464).] 

Second appeal from the decision of J. FitzMaurice, Acting District 
Judge of Ratnagiri, in appeal No. 204 of 1889. 

Suit for redemption. In 1823 the land in dispute was mortgaged 
with possession by plaintiff’s father to one Pundlik, the father-in-law of 
the first defendant. The mortgagee remained in possession till 1856. 
when he was ousted by defendant No. 2 and his brother. In 1867 
defendant No. 2 mortgaged the land to defendants Nos. 3 to 6. In 1869 
defendant No. 2 got the land entered in his name in the revenue records. 
In 1887 the revenue authorities entered the land in the names of both 
plaintiff and defendant No. 2. 

In 1888 the present suit was filed for redemption of the land in 
question. The plaintiff alleged that the mortgagee Pundlik had assigned 
his interest to defendant No. 2. who in his turn [62] has sub-morteaged 
the property to defendants Nos. 3—6. The suit was dismissed by the 
Court of first instance, on the ground that the mortgage sought to be 
redeemed was not proved. 

On appeal, the District Judge found that the mortgage was proved. 
He, however, rejected the plaintiff's claim, holding that the sub-mortgage 
to defendant No. 2 was not proved, but that defendant No. 2 had been 
in possession and had dealt with the land as his own for nearly forty 
years. The decree of the first Court dismissing the suit was. therefore, 
confirmed. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

Ganesh Krishna Deshmukh, for appellant.—The lower Court has not 
recorded a distinct finding that the suit is barred by limitation. But 
assuming that to be the effect of the conclusion to which the Judge has 
come, then I contend that the suit is not time-barred. The defendant 
No. 2 may have held adversely to the mortgagee, but such adverse posses¬ 
sion does not and cannot affect the mortgagor during the continuance of 
the mortgage term. Until the term is expired, the mortgagor is not 
entitled to possession. Till then he has no cause of action. The trespasser 
can only acquire such estate as the mortgagee possessed. His adverse 
possession cannot curtail the period of sixty years prescribed for a redemp¬ 
tion suit— Vithoba v. Gangaram (1). So, too, in the case of a lease, it has 
been held that the lessor’s title is not affected by the possession of a 
trespasser during the period of the lease— Sharat Sundari Dahia v. Bhobc 
Pershad Khan (2). In Bejoy Chunder Banerjee v. Kally Prosonno Mookerjee 
(3), Mr. Justice Markby explains what is meant by adverse possession. 
Unless the true owner has aright to inomediate possession, the possession 
of a stranger cannot become adverse to him, nor can limitation begin to 
run against him. But assuming that art. 144 of the Limitation Act (XV 
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JUDGMENT. 

Fulton, J.—The Districd Judge has found fchat in 1828 the plaintiff 
mortgaged the land in dispute to Pundlik, from whom the defendant No. 1 
derives her title. He has also found that for the last forty years it has 
been in the possession of defendant No. 2 and his brother, who have 
mortgaged it to defendants Nos. 3 to 6. 

On these facts, holding the allegation that defendant No. 2 was the 
sub-mortgagee of defendant No. 1 not to be proved, he rejected the claim. 
He does not expressly state that he considers the claim time-barred, but 
finding that the sub-mortgage to No. 2 was not proved, and apparently, 
considering it to be the sole ground on which the plaintiff based his claim 
against him, he dismissed the suit. Both Courts seem to have avoided 
finding on the question of limitation, which was not raised in the issues 
framed in the District Court, and they decided against the plaintiff merely 
because he had failed to prove the existence of the sub-mortgage. This, 
however, was, in my opinion; too narrow a ground to proceed on, for, 
remembering the want of accuracy wich which plaints are often drawn up, 

I think that it should have been held that, in case of failure to prove the 
sub-mortgage, the plaintiff intended to sue defendants Nos. 2 to 6 as tres¬ 
passers relying on his own title. 

The question then directly arises whether the claim against defendants 
Nos. 2 to 6 is time-barred. In argument it was, I think, [64] not disputed 
thac art. 144 of sch. II of the Limitation Act (XV of 1877) is the one to 
be anpliod, but on behalf of the plaintiff it was contended that, although 
the second defendant and those claiming under him had held for more 
than twelve years, their possession was not adverse to the plaintiff, who 
was himself not entitled to possession without redeeming the property 
from defendant No. 1. The case of VUhoba v. Gannaram (1) is an autho¬ 
rity for holding that, in the circumstances described, the possession of a 
trespasser though adverse to the mortgagee is not adverse to the mortga¬ 
gor. In that case the Court remarked that it was difficult to understand 
how there could be any trespass on the mortgagor’s possession so long as 
he had only the equitable estate. But this view has been dissented from 
in the case of ximvui v. BamkisJian (2) in which it has been held that the 
rights of the mortgagor are liable to invasion equally with those of the 
mortgagee. Again, in Putiappa v. Timmciji (3). it was held that there can 
be an invasion of the rights of the mortgagor of such a uature as to render 
the possession of a trespasser on the property adverse to him. But I 
think that although the possession of a trespasser may undoubtedly be 


of 1877) applies, it lies upon the defendant to show when his adverse 
possession commenced. This has not been shown in the present case. 

[53] Daji Ahaji Khare, for respondent.—The principle laid down in 
Vithobav. Gangaram (1) is no longer good law. It is dissented from, and 
disapproved by the Madras High Court in the case of Ammu v. Rama- 
hishnai^). It is, moreover, inconsistent with a recent ruling of this Court in 
Puttappa v. Timmaji (3). That case shows that the possession of a 
trespasser can be adverse to the mortgagor as well as to the mortgagee. In 
the present case it is found by the lower Court that defendant No. 2 and his 
brother have held and dealt with the property in dispute as owners for 
nearly forty years. During that period their possession has been clearly 
adverse to the mortgagor. The suit is, therefore, barred by limitation. 


(1) 12B.H.C.R.A,0.J. 180. 


(2) 2 M. 226. 
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adverse to the mortgagor, the burden of proving when it became so rests 1892 
on the former. Prima facie, by his act of possession he merely ousts the Dec. 23. 

mortgagee who is entitled to hold the property. Such ouster unaceom- - 

panied by any further act of aggression on the mortgagor’s rights AppeL- 
cannot give any cause of action to the latter. During the continuance LATE 
of the mortgage the mortgagor cannot sue to recover possession of CIVIL. 

the land. In the case of Scott v. Newington (1), Tindal, C. J., held that - 

where the pledgee of certain goods had. in his turn, pledged them, and 51. 

they had been found ultimately in the hand of a stranger, the original 
pledgor was entitled to recover possession, on the ground that the owner’s 
right revived because the person having the lien had abused it by 
pledging the goods. But I do nob think similar reasoning will apply 
to land mortgages in India, or that it can be held that the mere fact of a 
mortgagee’s allowing the mortgaged property to pass into the hands 
of a trespasser revives the mortgagor’s right to possession. In the 
C55] language of s. 58 of the Transfer of Property Act, he has transferred 
to the mortgagee an interest which comprises the right to possession until 
redemption, and he cannot sue to recover what does nob belong to him. 
Consequently I agree with the view expressed in Vithoba v. Gangaram in 
so far as it is held that the possession of a trespasser is not necessarily 
adverse to the mortgagor. In Womesh Chunder Goopto y. Baj Narain Boy{2) 
the Calcutta High Court (Peacock, C. J., and o'^ackson, J.) held that a 
zemindar was nob barred by the adverse possession of a trespasser on his 
land during the period of the lease, and the decision was followed in Sharat 
Sundati Dabia v. JBhobo Pershad Khan (3), Similarly, in the case of a 
mortgage, I think it is clear that the mere fact of possession by a stranger 
is nob necessarily an invasion of the mortgagor’s right. It may, however, 
become so, but it is for the defendant to show when it became adverse. In 
the Madras case above referred to it will be observed that the defendant 
had many years before got her name entered in the Government records 
and had since then purported to hold directly from the Government. In 
the present case the second defendant alleges that proceedings have been 
taken to remove plaintiff’s name from the survey records, but there has 
been no finding as to when they took place, whether they were success¬ 
ful, and whether the plaintiff had any notice of them. Excepting this 
statement of proceedings to remove the plaintiff’s name it does not appear 
in what way the second defendant’s possession was adverse to him. It 
is true that he now states that he holds not as mortgagee but as owner, 
bub it is for him to show when he assumed that attitude. The rule which 
requires a plaintiff who has been dispossessed to prove that he has ’neen 
in possession within the period of limitation, does not apply to a case of 
this sort in which the plaintiff’s mortgage is found to have been in 
possession in 1856 and the plaintiff himself was nob entitled to immediate 
possession. 

Under the circumstances, I think the following issues should be 
^ent to the District Judge for finding on the evidence on record :— 

[86] (1) When did the defendant No. 2*s possession become adverse 
to the plaintiff ? 

(2) Has. plaintiff proved his title to the land as against defendant 
No. 2 and his assignees ? ^ 

The findings should be returned within two months. 


(1) 1^00. and-B. 253. 

(2) 10 W.B. C.R. 15. 

• * 

t 

(3) IS C.IOL , 
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JUDGMENT. 

Telang, J. —In this case I have, on the whole, come to the 
conclusion, that looking to the issues settled in the Court of appeal, and 
also to the judgment of the Subordinate Judge, {which shows that Vithoba 
V. Gangaram (l) was relied on before him) it is open to the appellant to- 
raise the main question which was argued before us on his behalf. That 
question is whether, when a mortgage is effected, and the mortgagee is put 
in possession, a stranger to the mortgage can by twelve years’ possession 
obtain a title against the mortgagor. In Vithoba v. Gaiigarainil), it appears 
to have been broadly laid down that he cannot do so. In Ammu v. 
Ramakishan{2) , on the other hand, the High Court of Madras has held 
that such a nossossion is capable of ripening into a title even as against 
the mortgagor by virtue of the Limitation Act. And in Puttappa v. 
Timniaji (3) this Court has pointed out that GholmoJidehj v. C/i»fon(4), to 
which I referred during the argument, has laid down the doctrine incon¬ 
sistent with the broad proposition enunciated in Vithoba v. Ga7igaravi (1) 
that there may be a possession adverse to an equity of redemption during 
the currency of a mortgage. 


It seems to me that the question is one not capable of an answer in the 
abstract without reference to the circumstances of each case. It is well 
established in this Court, that there may bo a possession adverse to the 
interest of a mortgagee, which is nevertheless not adverse to the- 
interest of the mortgagor. The case of Purinananddas v. Jaiimahai (5) 
affords an illustration of that kind. In such a case a suit for possession 
by the mortgagor, or those claiming under him, will not be barred, 
although one by the mortgagee may bo. In the present case, however^ 
we have not such an admission of the title of the mortgagor by the party 
in possession, as the Court had to deal [57] with it in that case. 
Hero, on the findings of the Court below, we must take it that there was- 
a mortgage by the plaintitT purporting to be one with possession in 1828; 
that the mortgagee was in possession under such mortgage in 1856, but 
that the defendants have been in possession of the property “ as their 
own for some forty years past’’without having ever “ attorned to the- 
plaintiff in any way or mado any admission of his right.” And the question 
arises, what is the effect of the law of limitation in such a case ? In this 
aspect of it, it is obviously not a suit coming within art. 148 of the 
Schedule to the Limitation Act, ae was faintly suggested in argument for 
the appellant. The case must fall within the purview of art. 144. 
And according to tho decision of tho Privy Council, in oases falling 
within that articlo, it lies on tho defendant to prove that his adverse 
possession commenced more than twelve years prior to the institution 
of tho suit. Now, no doubt, a person who by trespass or without title 
is in possession of property as his own may, in one sense, ha said to hold 
a possession adverse to overy one including the true owner. For, as said 
in (juauit language in an old English case, “ wrong is unlimited, and ravens 
all that can be gotten ” (seo 2 Smith’s Loading Cases (9th Ed.), p. 736). 
But, on the other hand, Mr. Justice Markby’a definition of adverse 
possession does not apply to a possession of this oharaotor, if tho true owner 
is not at the time himself entitled to possession. The words "immediately 
entitled to possession,” which form part of that definition, are in such a 


(1) IQB. H. 0. R. A. 0. J. 180. 

(3) 14 B. 17G. (4) 9 J. and W. 1. 
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case inapplicable. I think, too, on the whole, that Mr. J. W. Smith's 
definition also is not satisfied by such a possession, as the “ incom¬ 
patibility required by it does not necessarily exist in such a case 
And this construction of the phrase “ adverse possession ” would be in 
harmony with the general principle that contra non valentem agere nulla 
currit prascriptio. Compare a\so Dalton v. Angus (1) per Lord Blackburn. 

The question then resolves itself into this. Has a mortgagor a right 
to possession of mortgaged property, if the mortgagee, having been placed 
in possession, should thereafter lose such possession by trespass or other¬ 
wise on the part of a stranger? [58] By English law, apparently, the 
mortgagor would have no such right. In Cole on Ejectment it is said 
that ejectment against a stranger “cannot be maintained in the name 

under circumstances similar to those 
in which the action might be maintained against the mortgagee himself.” 

that IS, apart from special cases, except after payment of the mortgage 
money. And although, no doubt, the rule there laid down is due to 
the fact that the legal title IS under English law conveyed to the mort¬ 
gagee, ^ill it would seem that the same rule ought to be applied in India 
also. For the mortgagor, having once put the mortgagee in possession, 

« ^ possession himself until the mortgage is paid 

on. Ihe mere fact of the mortgagee’s letting the property go out of his 
possession cannot give the mortgagor such a right before payment. And 
the party in possession, though he may be a trespasser, would ordinarily 
be a.ble to defend an action of ejectment at the suit of the mortgagor bv 
setting up the )us tertii (2). ^ ^ 

In England before the Act of William IV, the rule in the somewhat 
analogous case of limitation against a landlord was, as stated bv the Real 
Property Commissioners quoted in Smith’s Leading Cases, p. 643, that 

in the case of a lease adverse possession so as to bar the reversioner 

does not commence till the expiration of the term where rent is reserved 

on a lease. The Commissioners recommended a change, and the statute 

enacted one to the extent that where rent was wrongfully received by 

another, and the landlord received none at all, limitation should run 

against the landlord from the time of such wrongful receipt. But this 

would rest on the principle which the Commissioners indicate, that refusal 

to pay rent to the rightful owner coupled with a payment to another is a 

virtual dispossession of the rightful owner. There would not, however, be 

necessarily any such “ virtual dispossession ” of a mortgagor, where the 

mortgagee haying taken possession, a trespasser subsequently entered upon 
the mortgaged property. 

The result of these considerations in the present case is that it lies 
upon the defendant before he can succeed to make out that [59] his 
possession ^r twelve years prior to the suit was adverse to the plaintiff, 
ine plaintiff says it was not adverse, because he had no right to posses¬ 
sion during all these years. In order to decide on that contention it is 
necessary to have the finding of the Court below on the various questions 
Of fai^ involved in it, and for that purpose I concur in sending down to 
that Court the issues framed by Mr. Justice Fulton, which are wide 

enough to embrace all considerations of fact relevant to the questions of 
law raised in the ease. 
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(1) 6 Ap. Oa. 818. 

(2) 2 Smith’s Leading Oases, 602—3 ; WoodfaU’s Londlard and Tenant, p. 885. 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Jtistiee Bayley, 


LALLDiiHAl Vajeram AND ANOTHER [Original Plaintiffs and Petitioners), 
Appellants v. Bai Magangavri {Original Defendant and Opponent), 
Respondent.^ [lObh January, 1893.1 

Practice — Procedure—Civil Procedure Code iXlV of 1882), ss. 100 and 647—Dismissal 
of suit for default—Application to restore suit—Notice of application ^Service of 
notice — Negligence—Second application for issue of notice —Cos^s. 

A suit having been dismissed for plaintiff's default, he applied for the restora¬ 
tion of the suit to the file, and a notice was issued to the defendant to show cause 
why the suit should not be restored. The notice was returned unserved, owing to 
plaintifi's neglect to point out the defendant to the serving officer. The plaintifi 
having applied for a fresh notice, the Subordinate Judge rejected the application. 

Held, that the Subordinate Judge had no power to reject the plaintifi’s appli¬ 
cation for a fresh notice. Section 100 of the Civil Procedure Code (XIV of 1882)| 
which by s. 647 is made applicable to such a proceeding, only enabled him to 
order a fresh notice to issue, and, if he thought proper, to order plaintiff to pay 
tbe costs occasioned by the necessary pGstponement. 

[R., 10 lad. Gas. 705==7 N-L.R. 32.] 

Appeal from an order passed by the First Class Subordinate Judge 
of Surat. 

The plaintiff’s suit having been dismissed for default, the plaintiff 
applied to the Subordinate Judge to set aside the order of dismissal. A 
notice was issued to tbe defendant to show cause why the suit should not 
be restored to the file, but it was returned unserved owing to plaintiff’s 
neglect to point out the defendant to the bailiff. The plaintiff then applied 
for the issue of a fresh [60] notice, stating that ha had been absent in 
Bombay, and, therefore, had been unable to accompany the bailiff when he 
went to serve the previous notice on the defendant. 

The Subordinate Judge, however, rejected the application, on the 
ground that no sufficient excuse had been shown for the plaintiff’s neglect. 
The plaintiff appealed. 

Govardka7ira77i M. Tripatki, for the appellants (plaintiffs).—The 
lower Court was bound to issue a fresh notice. Under s. 100 of the Civil 
Procedure Code (XIV of 1882), which is made applicable to proceedings of 
the present nature by s. G47, the utmost that the Court could do was to 
make the plaintiff pay the costs of the application, but it had no authority 
to reject it. The issue of a fresh notice is merely a formal matter. 

Motilal Mugut/al Miaishi, for the respondeat (defendant).—It was 
the plaintiff’s duty to point out the defendant to the bailiff. The Court 
found him guilty of negligence in not doing so. The Court is not bouud 
under these circumstances to continue to issue fresh notices. 

JUDGMENT. 

Sargent, C. J.—The Subordinate Judge had no power to dispose 
of the plaintiff's application on the 18bh June, because notice had not 
been served on defendant owing to plaintiff’s neglect to point him out to 
the serving officer. Section 100 of the Code of Civil Procedure (XIV of 
1882), which by s. 647 of the Civil Procedure Code is made applicable 


* Appoal No. 36 of 1892, 
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to a proceeding of this nature, only enabled him to order a fresh notice to 1893 
issue, and, if he thought proper, to order plaintiff to pay the costs Jan. 10. 

occasioned by the necessary postponement. We must, therefore, discharge- 

the order, and direct the Subordinate Judge to proceed according to law. Appeb- 
Costs of this appeal to be costs in the plaintiff’s application. LATE 

Order discharged. CiVIL. 

- IB B. 59. 


18 B. 61. 

[61] APPELLATE CIVIL. 

Before Sir Charles Sargent, KU, Chief Justice, and Mr. Justice Bayley. 


Krishna Velji Marwadi {Original Opponent), Applicant v. 

Bhau Mansaram {Original Petitioner), Opponent.^ [3rd August, 1893.] 

Civil Procedure Code [XIV of , S5. 25 (1) and —Decree—Execuiion--Transter 
of execution proceedings from one Court to another—Small Cause suit—Act VI of 
1892, s. ^—Rateable contribution—Civil Procedure Code [XIV of 1882) ss. 295 

and 223 [d)—Discretion of District Judge—Extraordinary jurisdiction of High 
Court, 

A District Judge has power, under s. 25 of the Civil Procedure Code (XIV 
of 1882), or under that section read with s. 647, to transfer execution proceed¬ 
ings in a Small Cause Court to the Court of a Subordinate Judge. The ruliog in 
the case of Balaji Ranchoddas (2), that these sections apply to execution proceed¬ 
ings in Small Cause Courts, is not afiected by the explanation to s. 4 of Act VI 
of 1892. 

Execution proceedings under a decree against A in a Small Cause Court were 
transferred by a District Judge to a Subordinate Judge's Court where execution 
was proceeding against A under another decree, and it was objected that, as by 
the concluding paragraph of s. 25 of the Civil Procedure Code (XIV of 1882), the 
attachments under the two decrees would be in different Courts, s. 296 of the 
Code would not apply, and rateable distribution could not be granted. 

Held, that the last paragraph of s. 25 did not convert the Subordinate Judge^s 
Court into a Small Cause Court, but only provided for the trial of the suit, 
which had been transferred, being conducted by the Subordinate Judge’s Court 
as a Small Cause suit. 

[621 The High Court will not in its extraordinary jurisdiction interfere, except 
under^circumstances of a very special nature, with the discretion of a Judge who 

has transferred execution proceedings under a decree from one Subordinate Court 
to another. 

QM(xre—Whether a Subordinate Judge under cl. [d) of s. 223 of the Civil 
Procedure Code (XIV of 1882), can transfer a decree for execution to a Court of 
Small Causes when the property attached is situate within the local jurisdiction 
of the Subordinate Judge. 


* Application No. 217 of 1892 under Extraordinary Jurisdiction. 

(1) Section 25, Civil Procedure Code (XIV of 1882) :— 

The High Court or District Court may. on the -application of any of the parties, 
after giving notice to the patties and hearing such of them as desire to be heard, 
or of its own motion without giving such notice, withdraw any suit whether pend¬ 
ing in a Court of first instance or in a Court of appeal subordinate to such High Court 
or District Court, as the case may be, and try the suit itself, or transfer it for trial 
to any other such Subordinate Court competent to try the same in respect of its nature 
and the amount or value of its subject-matter. 

For the purpose of this section the Courts of Additional and Assistant Judges shall 
be deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a Court of Small 
Causes, shall, for the purposes of such suit, be deemed to be a Court of Small Causes. 

(2) 5 B. 680. 
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This was aa applicatioa under the extraordinary jurisdiction, (s. 622 
of the Civil Procedure Code, Act XIV of 1882), against an order passed 
by W. H. Crowe, District Judge of Poona. 

Krishna Velji Marwadi, the applicant, obtained a decree against one 
Gumna Damber in the Court of Small Causes at Poona, and in execution 
attached his moveable property. In the meanwhile the opponent, Bhau 
Mansaram, who had obtained a decree in the High Court at Bombay, on 
its original side, for Rs. 13,446-14-6 against the said Gumna Damber 
and one Moti Rasa, got the decree of that Court transferred to the Court 
of the Pirst Class Subordinate Judge of Poona for execution, and levied an 
attachment on the property, which, as above stated, was already attached 
in execution of the Small Cause Court’s decree. The property 
having been thus attached under two decrees passed by two diderenb 
Courts, the opponent (Bhau Mansaram) with the object of sharing in 
the sale-proceeds of the property, applied to the District Judge to transfer 
the execution proceedings of tlie Small Cause Court to the First Class 
Subordinate Judge, and asked that an order might be passed that he 
should share rateably in the proceeds of the execution sale. The District 
Judge in granting the application made the following remarks ;— 

‘ Sections 25 and 647 of the Code of Civil Procedure empower this 
Court to transfer such a darkhast. By Act VI of 1892, s. 4, s. 647 
is declared not to apply to applications for execution which aro 
proceedings in suits. The course adopted by the applicant (opponent in 
the Higli Court) is that autliorized by the ruling in Muitalgiri v. 
Muttainjar (1), and I can see no objection to complying with the 
application.” 

[63] The applicant then applied to the High Court under the extra¬ 
ordinary jurisdiccion to set aside this order, contending (1) that it was 
passed without jurisdiction : (2) that it was contrary to the spirit and 
purpose of s. 25 of the Civil Procedure Code. 

A rule nisi was granted calling on the opponent to show cause why 
the order should not be sot aside. 

Mahadco Chimnaji Aptc, appeared for the opponent to show cause.— 
We sought for the transfer of the Small Cause Court’s decree to that 
of the Subordinate Judge, to which our decree had boon already 
transferred, for the purpose of obtaining a share of the proceeds of the 
sale. Section 647 of the Civil Procedure Code read together with s. 25 
empowers the District Judge to order the transfer— Balaji Eanchoddas 
(2) ; Muttalgiri v. Mnttai/ydr (1). The property attached being within 
the jurisdiction of the Subordinate Judge, our decree could not be 
transferred to the Small Cause Court. 

Ghanasham N. Nadkarni, for the applicant, in support of the rule.— 
Section 25 of the Civil Procedure Code relates to suits and not to execu¬ 
tion proceedings. The Judge had no authority to transfer the execution 
of the Small Cause Court decree to the Subordinate Judge. Even suppos¬ 
ing that s. 647 read along with s. 25 does empower the Judge to order such 
a transfer, still as the nature of the decree of the Small Cause Court 
cannot be altered, the Court of the Subordinate Judge will bo the Court of 
Small Causes with respect to that decree. Tlie proceedings under the two 
decrees cannot coalesce merely because the Judge is the same, and that 


(1) 6 M. 367, 


(2) 6 B. 680, 
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being so, s. 295 of the Civil Procedure Code does not apply— Sankappa v. 
Basappa (1); Bhagvan Dayalji v. Balu (2); Dhararndas v. Vaman Govind (3). 
The ruling in Balaji Ranchoddas (4) no longer applies, because s. 4 of Act 
VI of 1892 enacts that s. 647 of the Civil Procedure Code does not apply 
to applications for the execution of decrees. 

ORDER. 

Sargent, C.J.—We think that the District Judge had jurisdiction 
to transfer the execution proceedings in the Small Cause [64] Court to 
the Subordinate Court, In Balaji Ranchoddas (4), it was held that s. 25, 
Civil Procedure Code, read with s. 647 applied to such proceedings, and 
we do not think that ruling is in any way affected by the explanation to 
s. 4 of Act VI of 1892. But in any case either s. 25' alone or s. 25 read 
with s. 647 would give the District Court the power of transfer. 

It was said, however, that when the execution proceedings in the 
Small Cause Court had been transferred, the attachments would then be 
in two Courts by virtue of the concluding paragraph in s. 25, and s. 295 
would, therefore, not apply. But that paragraph dees not convert the 
Subordinate Judge's Court into a Small Cause Court, bub only provides 
for the trial of the suit being conducted by the Court to which it is trans¬ 
ferred as a Small Cause Court suit. The remarks of West, J., in Bhagvan 
Dayalji v. Balu (2), where a similar question arose under Act XIV of 
1869, are applicable bo this case. 

As to the propriety of the transfer, the question is one of discretion 
with the District Court, and the exercise of it could nob be impeached 
under our extraordinary jurisdiction unless the circumstances were of a 
very special nature. We may, however, remark that here the opponent, 
who was anxious to share in the proceeds of the sale, could nob get his 
decree transferred to the Small Cause Court for execution,as the property 
attached was in the local jurisdiction of the Subordinate Judge, and in 
that case it may well be doubted whether cl. (d) of s. 223 would enable 
the Subordinate Judge to transfer the decree; bub in any case it would be 
a matter of discretion with him and in no way compulsory and it was, 
therefore, reasonable to transfer the Small Cause Court execution proceed¬ 
ings to the Subordinate Judge’s Court in order bo do equity between the 
iudgment-credibors according to the spirit of the Civil Procedure Code. For 
■these reasons we must refuse the application. Rule discharged with costs. 

Rule discharged. 
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Before Mr, Justice Parsons. 

ViRBAi.Ti (Plaintiff) v. The Wadia Mills Company (Defendants),^ 

[19t,h September, 1893.] 


Company—Indian Companies Act (VI of 1882), s. 134— Winding tip^Suit against a 
company—Stay of p7'occedings when pielitioyi to wind up is pending—High Court 
Rules No, 10, cl. (r)— Practice — Procedure. 

The plaiotiS sued the defendant company to recover Rs. 10,000. The claim 
was not disputed, but shortly after the-suit was hied another creditor filed a 
petition to wind up the company. This petition was pending when the suit 
came on for bearing, but no order to stay proceedings had been obtained by the 
defendants, and the plaintiff contended that under the circumstances be was 
entitled to obtain a decree having regard to the fact that no such order had been 
made, and that by the rules of the Court such order could only bo made in 
ebamberp. 

Held, 00 application by the defendants at the bearing, that the proceedings 
must be stayed. 


Short cause. This suit, which was filed on the 19th August, 
1893, came on for hearing on the 19th Sepcember. At that time a 
petition to wind up the defendant company was pending which had been 
filed by another creditor on the 19th August, J893. The hearing of the 
petition to wind up was fixed for the 23rd September. No written state¬ 
ment was filed, and the plaintifY’s claim was admitted by the defendants. 

Defendants’ attorneys on the 8th September, 1893, wrote to the 
attorneys for the plaintiff asking her (the plaintiff) to consent to the suit 
standing over until the disposal of the petition to wind up had been 
disposed of, and giving notice that otherwise an application would be 
made to the Oourt to stay further proceedings. Tlie plaintiff’s attorney 
declined to consent, on the ground that no order had been made to wind 
up the company, and stated that the plaintiff would proceed to obtain a 
decree on the day lixod for hearing. 

The suit came for hearing on tlie 19bh September, when 

Lang (Acting Advocate General), for the defendants, applied that the 
proceedings should be stayed—Indian Companies Act (VI of 1882), s. 134. 
He admitted that tlie plaintiff was entitled to her costs of suit up to date, 
but submitted that the costs should not be increased by any furthei* 
proceedings in the suit. He referred to s. 85 of the English Companies 
Act (Sbat. 25 and 26 [66] Vie., c. 89); In re The London and SuburbaJi 
Bank(l)\ Lindley on Comnanies (5th Ed.), pp. 674-676; Buckley on 
Companies \5th Ed.), p. 230. 

Inverarily, for the plaintiff The plaintiff is entitled to a decree. 
By the rules of Court '.Rule 10, cl. (r), all applications) in company 
matters must be made in chambers. No application to stay proceedings 
has been made, and no order to that effect has been obtained. The 
plaintiff is. therefore, now entitled to proceed and get her decree. The 
defendants may hereafter apply to have execution stayed. 


ORDER. 

Parsons, J.—The application to stay proceedings is now made by 
the defendants, and under s. 134 o f the Companies Act (VI of 1882) I 

‘ Suit No, 404 of 1893^ 

(1) 19 \Y. R. 950. 
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have discretion to make the order The proceedings must be stayed until 
the petition to wind up the company is heard and disposed of on the 
defendants giving the usual undertaking as to damages. 

Order to stay proceedings. 

Attorney for the plaintiff : Mr. Shamrao Pandurang. 

Attorneys for the defendants : Messrs. Wadia and Gandhy. 
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ORIGINAL CIVIL. 

Before Mr. Justice Bayley and Mr. Justice Starling. 


YESHWADABAI AND GOPIKABAI, WIDOWS (Original Plaintiffs), 

Appellants v. Ramchandra TukaRAM (Original Defendant), 
Bespondent."^' [18th August and 2nd September, 1893.] 

Practice— Procedure — Evidence—Landlord and tenant — Terms of tenancy proved orally 
although contained in a document—Compensation for buildings erected by tenant — 
Estoppel. 

The plaintiffs alleged that in 1866 the defendant’s father had let land to their 
predeoessor-in-title in perpetuity on fazendari tenure for building purposes, 
subject to a certain rent. They complained that the defendant sought to eject 
them, and they prayed foe a declaration that they were entitled to the land in 
perpetuity subject only to payment of the yearly rent. In the event of its being 
held that they were not perpetual tenants, they prayed that the defendant might 
be ordered to pay them Rs. 7,000, the value of the buildings on the land. The 
plaintiffs made out a prima facie case without showing, or its being shown, that 
there was any agreement or lease. Before the case had concluded, however, a 
document was £67] produced which was said to be a counterpart of the agreement 
of letting made in 1866. It was not registered, and was, therefore, inadmissible 
in evidence. It was not tendered, but it was shown to the defendant^in cross- 
examination, and he denied that it was a genuine document. 

Held, that the plaintiffs, having made out a prima facie case without betraying 
the existence of a written contract relating to the subject-matter of the suit, were 
not precluded from obtaining a deoree even though it afterwards appeared that a 
written contract had been made. If the defendant intended to rely upon a 
written contract it was for him to produce it as part of his evidence. In the 
present case, as the document was not referred to in the plaint, written statement 
or issues and was not before the Court, the evidence should be looked at to 
ascertain the terms of the tenancy by which the plaintiffs and their predecessors 
in title held the property. 

/ Where a landlord had not objected to buildings erected by his tenant for a 
j period of twenty-five years, and during that time had received rent from the 
tenant. 

/ Held, that even if the Court were not justified in holding that the land had 
originally been granted for building purposes, the landlord would be precluded 
from ejecting the tenant without compensation. 

[F., 22 C. 820 (826); R., 20 B. 1 (4); 22 B. 1 (14) ; 27 M. 211 (222) = 14 M.L.J. 25; 
3 O.W.N. 255 (259) ; (1900) P.L.R. 203 (206) ; D., 16 A. 328 (332) ; 27 G. 570 
(586) : 1 Bom.L.R. 191 (197) ; 3 N.L.R. 72 (78).] 

Suit for a declaration that the plaintiffs were entitled to hold 
certain land situate at Foras Road in Bombay in perpetuity subject only 
to a certain rent payable to the defendant, and for an injunction restrain¬ 
ing the defendant from executing a decree for possession obtained by 
him in the Small Cause Court. 
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The plaint; stated that in 1866 one Tukaram Moroji, the father of 
the defendant, let the land in question to one Thucker Tricuna Sewji 
Lowana, in perpetuity, on fazendari tenure for building purposes at aa 
uniform rate of Rs. 12 perkathi per annum ; and that it was then agreed 
that, in the event of Government taking up the said land, the said 
Thucker Tricum Sewji and his successors or assigns should be entitled 
to receive the value of any buildings erected by him or them upon the 
land, and that the said Tukaram Moroji should onlyibe entitled to receive 
the value of the land. 

In pursuance of this agreement, Thucker Tricum Sewji built a house 
on the land and paid as rent Rs. 102 per annum to Tukaram Moroji. 

Thucker Tricum Sewji afterwards became insolvent, and his right, 
title and interest in the house and land were sold in 1876 to Solomon 
Aroon Gandel, who continued to pay the said sum of Rs. 102 as rent. 

In 1878 Solomon Aroon conveyed the |said house and land to 
Gopal Yeshwant Pednekar, the husband of the plaintitls, and he [68] 
continued to pay the said rent each year to the defendant as fazendar. 

Gopal Yeshwant rebuilt the bouse and continued to pay the said rent 
to the defendant until 1885. He died intestate in FebruHry, 1887, and 
the plaintiffs, his widows, paid the defendant the rent for 1886. They also 
subsequently paid the rent for 1887, 1888, 1889 and 1890. 

On the 30th September, 1891, the defendant gave notice to the 
plaintids requiring them to give up the land, which he alleged they held 
as monthly tenants. The plaintiffs declined to do so. The defendant 
then filed a suit in the Court of Small Causes in Bombay, and on the 5th 
December, 1891, obtained a decree for possession. 

The plaintiffs now sued praying for an injunction restraining the 
defendant from executing the decree of tho Small Cause Court, and for a 
declaration that they were entitled to hold the land in perpetuity, subject 
only to the payment of the aforesaid yearly rent, and that the defendant 
was not entitled to eject them so long as tlie said rent was paid. They 
prayed that, in the event of its being held that they were not perpetual 
tenants, the defendant might be ordered to pay them Rs. 7,000. the 
value of the building standing on tho land, i^o. 

The defendant denied that the plaintiffs were perpetual tenants, and 
alleged that the rent was payable monthly, but had been often in arrear. 

At the hearing a document was produced which was said to be a 
counterpart of the agreement under which the land was let in 1866 by the 
defendant’s father to the plaintitls’ predecessor (Tricum Sewji). This 
document, however, was not registered, and was, therefore, inadmissible 
in evidence. It was not tendered, but in cross examination it was 
shown to the defendant, who denied that the mark atlixed to it was his 
father’s mark. The document was not made an exhibit in the case. 

The lower Court (Parsons, J.) held that there was no evidence of the 
perpetual lease alleged by the plaintitls, and that the defendant had a 
right to eject the plaintiffs. The plaintiffs had alleged a special agreement. 
Although there was no evidence of its terms (the document being 
inadmissible) the fact that this agreement was made [69] precluded the 
plaintiffs from claiming compensation under the custom of the country. 
As to this the Court said :—Had the plaintiffs been let in on the land 
without an agreement, or had tho land been let to them according to the 
custom of the country, it might be argued, according to some decided 
cases, that plaintiffs would be entitled to remove the materials or to 
compensation, but here there was a special agreement, and we cannot go 
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beyond ifc. Ifc might have been one for a term of years. Certainly it is 
not proved that under that agreement plaintiffs have the right to remove 
the materials, and, therefore, I cannot award them or their value. The 
value of them is very little. It is not proved that the plaintiffs’ husband 
rebuilt, or that they spent Rs. 1,500 in repairs.’* The suit was dismissed 
■with costs. 

The plaintiffs appealed. 

Macpherson and Lowndes, for the appellants (plaintiffs).—They cited 
Beni Madhab Banerjee v. Jai Krishna (1) ; Snfdur Alt v. Jeo Narain (2) ; 
Lalla Gopee Ghandv. Liakut Ho$sein(3) ; Furzund Alt Khan v. Aka Ali 
Mahomed (4) ; Prosunno Coomar Ghattarjee v. Jagun Nath Bysack (5) ; 
Gungadhiiv Shikdar v. Ayimuddin Shah Bisicas (6) ; Irangoivda v. 
Leshapa (7) ; Ramsden v. Dyson (8). 

Inverarity and Anderson, for respondent (defendant).—They cited 
Juggut Mohinee Dossee v. Dioarka Nath Bysack(^) ; Bern Madhab Banerjee 
V. Jai Krishna (1) ; Prosunno Goomar Ohatterjee v. Jagun Nath 
Bysack (5); Plimmer v. Mayor, Ac., of Wellington (10). 

Cur, adv. vult. 

JUDGMENT. 

September 2. Bayley. J.—The plaint in this suit states that in or 

about the year 1866 Tukaram Moroji, defendant’s father, let to Thucker 

Tricum Sewji, in perpetuity, on fazendari tenure a piece of land situate 
at Foras Road, called Arthur Road, leading from Parel to Tardeo, 85 feet 
in length and 30 in breadth and measuring 8i kathis, at an uniform rate 
of Rs. 12 per kathi per annum, and it was agreed that, in the event of 
Government taking up the land, [70] Tricum Sewji and his successors or 
assigns should be entitled to receive the value of any house or other 
buildings erected by him or them thereon, and that Tukaram Moroji should 
only be entitled to receive the value of the land ; that Tricum Sewji, in 
pursuance of the said agreement, built a house on the land and paid as 
rent Rs. 102 per year to Tukaram Moroji; that Tricum Sewji having 
subsequently filed his petition and schedule in the Insolvency Court, the 
Official Assignee in 1876 sold the insolvent’s right, title and interest in the 
house and ground to one Solomon Aroon Gandel, who thereafter continued 
to pay annually the said sum of Rs. 102 as the rent for the said ground ; 
that by indenture dated 2nd July, 1878, Solomon Aroon Gandel conveyed 
the property to Gopal Yeshwant, the husband of the plaintiffs, who 
thereafter paid the aforesaid rent every year to the fazendar, the 
•defendant; that Gopal Yeshwant rebuilt the bouse and continued to pay 
the annual rent of Rs. 102 to defendant until 1885 ; that Gopal Yeshwant 
died intestate on the 17th February, 1887, leaving him surviving the plain¬ 
tiffs his widows, and that the plaintiffs paid the rent for 1886 to defendant; 
that in 1887 the defendant demanded payment of the rent from plaintiffs 
every six months, who accordingly paid it every six months, and in 1888 
at defendant’s request they paid it to him every two months until the 31st 
August, 1888, after which date defendant sent his rent bills sometimes 
every month and sometimes every two months until 31st December, 1889. 
In 1890 defendant returned to the former practice and sent a bill for the 


(1) TB.Ii R. 152 (158.) (2) 16 W.R. 0. R. 161, (3) 25 W.R, O.R. 211. 

(4) 3 OX.R, 194. (6i 10 C.L.R. 25 (30). (6) 11 O.L.R, 281-8 0. 960. 

(7) P.J. 1892, p. 382. (8) E.R, 1 H.L. 129, (140.) (9) 8 0. 582, 

(10) 9 App. Gas. 699. 
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1893 year’s xQxit,viz., Rs, 102, which plaintiffs paid ; that on the 30th September^ 
Sei'. 2. 1891, defendant by his solicitor sent a notice to plaintiffs calling on them 

to give up possession of the land on the 1st November, 1891, and threaten- 
URIGINAL jj 3 g^ jjj default of compliance with such requisition, that a suit in eject- 
ClVIL. ment would be brought against them, and that in reply thereto tbo 

plaintiffs by a letter dated the 29th October, 1891, denied that they were 
monthly tenants, and declined to give up possession of the land. 

The plaint then stated that the defendant filed a suit (No. 25011 of 
1891J in the Bombay Court of Small Causes against the plaintiffs for 
possession of the land, and obtained a decree agp inst them on the 5th 
December, 1891, whereby the plaintiffs were ordered to deliver up posses¬ 
sion to the defendant within two months from the date of the decree. 

[71] The plaintiffs prayed that it might be declared that they are 
entitled to hold the land in perpetuity, subject only to the payment of the 
annual rent of Rs. 102 : that defendant might be restrained by injunction 
from executing thedecree of the Court of Small Causes in suit No. 25011 
of 1891 until the final determination of this suit; that, in the event of the 
Court’s holding that the plaintiffs are not the permanent tenants of the 
defendant, he might be decreed to pay to them Rs. 7,000, the present value 
of the building now standing on the ground, and a further sum of Rs. 3,000- 
for damages for the defendant’s unlawful acts and proceedings taken by 
him against the plaintiffs, by \vhich the property has deteriorated in value ; 
that the plaintiffs’ costs may he provided for, with a prayer for such 
further or other relief as the circumstances of the case may require. 

The defendant by his written statement denied the statements contained 
in the Ist and 2nd paragraphs of the plaint and the statement as to 
payment of rent in paragraphs 1 and 5 thereof, and required the plaintiff's 
to prove the same. He alleged that the rent was always, as a matter of fact, 
payable monthly, but that blie plaintiffs, being the defendant’s monthly 
tenants, fre(]uent.Iy got into arrears, and consequently when they did pay, 
they paid rent for more than one month, lie denied that the plaintiffs 
were entitled to the remedies claimed, and submitted that the suit should 
be dismissed with costs. 

The case came on for hearing before Mr. Justice Parsons on the 1st 
August, 1892, when after reading the plaint and written statement the 
following issues were framed :— 

1. Whether plaintiffs are entitled to hold the land in suit in per¬ 
petuity, subject only to the payment of Rs. 102 annually ? 

2. Whether after the decision of tho Small Cause Court in suit 
No. 25011 of 1891 the plaintiffs can maintain this suit ? 

3. Whether tho defendant has a right to eject the plaintiffs ? 

4. Whether the plaintiffs are entitled to claim Rs. 7,000 or any and 
what sum for the value of the buildings now on the land ? 

The claim for damages (f.c., of Rs. 3,000) being abaudoned, no issue 
was raised on it. 

5. The general issue. 

[72] The judgment and findings were thus recorded by the learned 
Judge :■— 

I find issue 1 in the negative. No evidence of perpetual lease or 

of right to hold subject to payment of fixed rent; 2 affirmative. 

3 affirmative. Plaintiffs being tenants can be ejected, no right to the 
contrary being proved. 4. Had tho plaintiffs been let in on the land 
without an agreement, or had the land been let to them according to thO' 
custom of the country, it might be argued, according to some decided 
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cases, that plaintiffs would be entitled to remove the materials or to com¬ 
pensation ; but here there was a special agreement, and we cannot go 
beyond it. It might have been here one for a term of years. Certainly it 
is not proved that under that agreement plaintiffs have the right to remove 
the materials, and, therefore, I cannot award them or their value. The 
value of them is very little. It is not proved plaintiffs' husband rebuilt, 
or that they spent Rs. 1,500 in repairs. The suit is dismissed with costs." 

The plaintiffs have appealed on the ground, amongst others, that the 
Judge was in error in finding that there was no evidence of a perpetual 
lease of the premises in question or of a right in the plaintiff s to hold the 
same subject to the payment of a fixed rent; that, in any event, he 
should have held that the plaintiffs were entitled either to remove the 
building erected on the land in question or to compensation therefor ; that 
the decree was contrary to law and equity and to the weight of evidence 
in the case, and should be reversed with costs, and a decree passed for 
the plaintiffs for the I'elief claimed by them. 

On the agrument of the appeal before us Mr. Macpherson, on behalf 
of the appellants, contended that the original grant in 1866 nob being 
before the Court, the Court could only collect what were the terms of it 
from perusing the evidence given at the hearing ; that the respondeat 
■could nob eject the appellants, because they had an absolute title so long 
as they paid the rent ; and that, if he could, they were entitled bo compen¬ 
sation, or to have a reasonable time to remove their buildings, and that 
the case must be dealt with as if the origin of the tenancy was not known. 
Mr, Anderson, on the other hand, argued that the foundation of the claim 
was a written document of which by a Judge's order the res¬ 
pondent had been allowed inspection [73] that on the authority of Juggiit 
J^Iohiiiee Dossee v. Dwarka Nath Bysack^ a case reported in I.Li.R., 8 Gale., 
582, it was clear that the English law applied, the property in dispute being 
situated in a Presidency town and not in the Mofussil, and that the 
<leeision of the learned Judge was correct, and ought not to be disturbed. 
The Judge in the Court below found that there was a special agreement, 
and that he could not go beyond it. 

The plaint, however, made no reference whatever to any written 
agreement, nor did the written statement, and there was no allusion to 
any such document in the issues. There was nothing said in the evidence, 
oral or documentary, given on behalf of the appellants as to any written 
•contract or lease having been executed by respondent’s father Tukaram 
Moroji to Tricum Sewji, and the appellants made out a prima facie case 
without showing, or its being shown, that there was any written agree¬ 
ment or lease. When the respondent was afterwards examined in 
support of his case he said, in cross-examination, that he had no writing 
of the lease to Tricum, no counterpart ; that his father could not write or 
sign his name, but used to make a mark—the mark of a plough ; that he 
had no paper with him that bears his mark ; that the paper then shown 
to him was not his mark. 

There is, however, some document in existence which was alleged to 
he a counterpart of a Marathi agreement said to be dated 19th November, 
1866, made between Tukaram Moroji and Tricum Sewji. The respondent 
had applied and, under a Judge’s order, was allowed inspection of it 
before he filed his written statement, and such document was prob¬ 
ably the one shown to him daring his cross-examination, the mark 
•on which be said was not his father’s mark. Had. he admitted that 
Che document was a genuine one, and had he tendered it^ it could not 
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have been received in evidence, because, as stated by counsel during 

argument before us, it had nob been registered as required by the Eegistra- 

tion Acfc then in force, the first of which Acts (XVI of 1864) canoe into 

force in the Bombay Presidency on the 1st January, 1865. We are of 

opinion that the Judge could not see judicially that such document was 

in existence, unless it was produced properly i*egistered. In point of fact, 

no such document was produced, or even tendered in evidence, during 
the hearing. 


[74] Now it has been long settled in England that, if a plaintiff can 
establish a primo, facie case without betraying the existence of a written 
contract relating to the subject-matter of the action, he cannot be 
precluded from recovering by defendant subsequently giving evidence that 
the agreement was reduced into writing; but the defendant, if he means to 
rely on a written contract, must produce ib as part of his evidence, and, in 
the event of its turning out to be unstamped or iDsuffioiently stamped, he 
must pay the duty and penalty. In a case decided by the Court of King’s 
Bench in 1^21—Read v. Deere (1)—Mr. Justice Littledale said (p. 266) : 

If, indeed, a plaintiff gets through his case, without giving the defendant 
any opportunity of mentioning the written agreement, the latter must 
produce it, and he cannot avail hiuaself of ib unless ib be duly stamped.” 
In Stevens v. Phiney (2) decided by the Court of Common Pleas in 1818, 
in an action on the common counts for work and labour, it was held that 
the plaintiff having established bis case by other evidence was not pre¬ 
cluded from recovering by the defendant’s proving the existence of an 
unstamped and unsigned agreement which fixed the price and which the 
defendant did nob give notice to the plaintiff to produce. InPielder 
V. Ray (3), after the plaintiff had proved by witnesses a case of implied or 
oral contract, it was hold that ha could not ba non-suited by the defendant’s 
producing an unstamped written instrument purporting to contain the terms 
of the contract. Tindal, C. J., said : “ It was incumbent on the defendant 
in that stage of the cause to prove the existence of the agroemenb, by 
producing it in a form in which ib could be received, that is, properly 

stamped. . . We cannot see judicially that tlie iDstrunienb is in existence 

unless it is produced properly stamped.” and Mr. Justice Burrough said: 

AVhen the plaintiff s case has been closed, the defendant is nob to get rid 

of It by suggesting the existence of a writing which lie is unable legally to 

produce, and on the subject of which ho might have cross-examined the 
plamtill’s witnesses.” 

The same rule has been applied in cases where the question was, as 
here, as to the terms on which landed property was lot [75] to a tenant. In 
ThcEtnq v. The Inhabitants of iWs/o»-(4). the respondents having proved 
by parol a taking of the premises by the pauper's husband, who occupied 
and paid the rent agreed on for two years, a witness for the appellant 
palish was called, who stated tliat lie was present when the pauper's 
luisband took the fields in question of his master, and that the conditions 
of taking were reduced into writing and signed by the parties on unstamped 
paper. Lord Denman, C.J., said that the rule undoubtedly is, that where 
a party has made out a pnma Jack case, and the opposite party attempts 
to cut lb down by a written instrument, he must prove ib; and Parke, J., 
said that, if a party makes out a prima facie case without showing that 
there was any written contract, the other party, if ho relies on that written 
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contract, must produce it. And in Martson v. Dean (1), tried at the sittings 
at Westminster in 1835 before Mr. Justice Coleridge, an action by a land¬ 
lord for use and occunation, it was held, and the learned Judge stated that 
he recollected several instances in point, that when the existence of a 
written agreement was not proved till the defendant had gone into his case, 
the plaintiff was not bound to put it in. See, also, to the same effect 
Magnay v. Knight (2), where the above mentioned decisions were referred 
to and acted on by the Court of Common Pleas. 

None of the above authorities appear to have been brought to the 
notice of the learned Judge in the Court below, nor indeed were any of 
them cited to us on the argument of the appeal. W^e consider, however, 
that they are applicable to the case now before us. The respondent in the 
Court below did not rely on or tender in evidence any document executed 
when Tricum Sewji’s occupation of the land in dispute commenced in 1866. 
The reason he did not was doubtless because his legal advisers knew it was 
inadmissible for want of registration, and, therefore, made no mention of 
it in the defendant's written statement ; and, as was said by Tindal, G. J., 
in Fielder v. Bay (3), the Court could not see judicially that any such 
instrument was in existence, unless it was produced in proper form, i.e., as 
regards the present case unless it had been duly registered according to the 
[76] law then in force in British India. The argument, therefore, address¬ 
ed to us on behalf of the respondent, that the foundation of the appellant's 
claim is a. written document, falls to the ground, as no such document was 
tendered in evidence, nor was, nor is, legally in existence. 

The original grant, if there was one, not being before the Court, the 
evidence must be looked at to see what were the terms of the tenancy by 
which the appellants and their predecessors-in*title hold and held the 
property. The respondent in cross-examination stated that Tricum Sewji 
built the house, and he did not know whether his father let the land to 
him, bub there was no house on it before Tricum built it; that there were- 
other pieces of land in the same plot which were given to people to build 
on. He stated he went over the house with Mr. Campbell, the Architect 
and Civil Engineer, and Mr. Campbell in his report dated the 16bh March, 
1892, (Ex. No. 12) said that ho was informed that the chawl on the land 
in dispute was built about 26 j-ears ago, i.e., about 1866. Ho also said in 
that report that he estimated the cost of the chawl when new at Rg. 3,000, 

which shows that at the time of the original building a very substantial 
sum was laid out. 

Mr. Cursetji F. Chapkar, a licentiate of civil engineering of the 
Bombay University, who surveyed the house for the appellants in January, 
1892, stated in his report (Ex. 9) that the property is situated at Arthur 
Road, a greater portion of its frontage commanding DeLislo Road, and 
that such situation is very desirable on account of its being at the junction 
of two main roads, viz,, DeLisIe Road and Arthur Road, and being only 
about three minutes’ walk from the railway station, i.e., the Chinchpokli 
Station on the G. I. P. Railway. Arthur Road is a road running diagonally 
across the Flats in a north-north-easterly direction from Tardeo to near 
the road leading to Government House, Parel. The land in dispute with 
the chawl on it occupies Si kathis and is 85 feet in length and 30 feet 
in breadth, facing, as it does, Arthur Road. 

The evidence shows that from the first down to 1885 the rent had 
always been paid at the annual rate of Rs. 102 for the [77] ground. 

(1) 7 0* & P, 13. (2) 1 Man, & Gr, 944. (3) 6 Bing. 332, 
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1893 In the receipts for the rent put in by the appellants and the respondent, 

Sev. 2. the rent is uniformly described as “ the rent of ground of 8i kathis (85 

— feet in length and 30 feet in breadth) used and occupied at the rate of one 

Original i-upoa per kathi each per month.” In more recent years the rent has, no 

Civil, doubt, been paid at irregular intervals, after six or two months or after one 

- month. Tricum Sewii, the original grantee, became insolvent. Some- 

18 B. 66, the respondent had to sue for it in the Court of Small Causes. It 

was stated, liowever, before us by the learned counsel for the respondent, 
and we think correctly, that whether the payments were yearly or monthly 
did not affect the question. 

Tricum Sewji and his succe^sors-in-title appear undoubtedly to have 
considered that they had an absolute interest in the property, subject 
to the payment of an annual rent of Rs. 102 to Tukaram Moroji and his 
son the dfdondant. In the conveyance dated the 2ObhJun0. 1876 (Ex. 13), 
by Mulchand Lilladhar and Moti Lilladhar and Mr. Gamble, Official 
Assignee of tlie insolvent Tricum Sewji, to Solomon Aroon Gandel, after recit¬ 
ing an inilenture of mortgage dated tho 23rd September, 1871. by Trioum 
Sewii to Mulchand Lilladhar and Moti Lilladhar to secure Rs. 351-4-0, 
by which the premises were mortgaged unto and to the use of Mulchand 
and Moti Lilladhar, their heirs and assigns, and the sale by such mort¬ 
gagees by public auction, with the consent of Mr. Gamble, to Solomon 
Aroon Gandel. for tlie sum of Rs. 550 the premises which are described 
as a piece or parcel of fazendari land or ground with the messuages, tene¬ 
ment or dwelling-house standing thereon wore granted, released and con¬ 
firmed to Solomon Aroon Gandel, his heirs, executors, administrators and 
assigns unto and to the use of Solomon Aroon Gandel, his heirs, executors, 
administrators and assigns for ever subject to the payment of the fazendari 
rent and all rates, taxes and assessments. That conveyance is in English 
and was attested by Mr. Rahimtola Mahomed Sayaui, solicitor of 
Bombay, an experienced and careful lawyer, and in whose oftice the con¬ 
veyance was probably prepared, and who would doubtless take care that 
the recitals and other statements in it were accurately set forth. 

[78] Tho conveyance dated the 2nd July, 1878, (Ex. A) by 
Solomon Aroon Gandel toGopal Yesbwant, the husband of the appellants, 
was also in English, hut was not attested ; and judging from its language 
was not drawn by any duly qualitiad legal practitioner. It was a convey¬ 
ance in consideration of Rs. 500 to Gopal Yeshwaut, his heirs, executors 
and assigns, subject to tho payment of the fa/endari rent and all taxes, 
rates and dues, and by it’ Solomon Aroon Gandel, his heirs, executors, 
administrators and assigns bound themselves to make the said messuage, 
tenement or dwelling-house and premises free and clear from all disputes 
and embarrassment whatever arising by way of mortgage or inheritance 
by their own costs and expenses, and that they should and would warrant 
and for over defend,—a covenant he would not have been likely to enter 
into unless he considered that he had an absolute interest in the property, 
and he too, as he described himself in tho document, a Jew inhabitant of 
Bombay, and thus one of a race generally considered to be cautious and 
circumspect in regard to business and money matters. 

The respondent’s contention is that from 1866 Tricum Sewji and his 
successors-in-titlo were mere monthly tenants, liable to be turned out at 
a month’s notice, although Trioum Sewji had built the house, there being 
admittedly no house on tho ground before. Assuming for argument’s sake 
that such was the position of Tricum Sewji when he took the laud, what 
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J r by the House of Lords in lQm~Bamsden v. Dyson(l) 

nil^ Cranworth) stated what were theprinci- 

fo hn^iW^ subject. He said (p. 140) : “ If a stranger begins 

to build on my land supposing it to be his own, and I, percaivin^ his mis- 

S; I Comt oTp'® >persevere in his 
to the hS nn ^ °°® afterwards to assert my title 

land was hi^ol ^^ expended tnoney on the supposition that tbe 

he [791 had fan«n > that, when I saw the mistake into which 

to bo active and to state my adverse 
title, and that it would be dishonest in me to remain wilfully passive on 

such an occasion, in order afterwards to profit by the mistake which I 

might haye prevented.” Lord Kingsdown said (p, 170) • ” If a man under 

a verbal agreement with a landlord for a certain interest in land nr f . 
amounts to the same thing, under an exHecint-inn loland, or, what 

promise or expectation, with the knowledge of the landlord or without 

objection by him, lays out money upon the land a Pnnrr nf w '!‘''hout 
=o:n„el .h. l..aio,d to gi.. .ffeJ. p 

“rn^'brr. ‘zf iT‘ “ ‘v*--"““™ O' ‘ 0 “^“ ‘o 

. ^ . j* ® I ao not unaersband anv doubt to havA hAAn 

“‘lb “ill "o’; “"b°.' T- "“■O' 'o™ o' o »Pb"ifio tae, “st 

T? -7 ' \1 compensation for the expenditure a CJonrt 

oS SltLo; “™ '"" 0 '' "“‘" 0 *»o.“,.“o'o 

in 18R4 before the Judicial Committee of the Privy Council 

May^ 'dc of Zealand, Plimmer v. 

- A ^ (3), the passage just cited from Lord Kin° 3 - 

t7pri7coun7^" h cases ; and 

infer Considering the question as to the extent of 

by bis expenditure in 1856 for tbe extend 

gton harbour 

do7fi,!df again to the passage quoted from Lord Kings- 

Lo7dshiDs he ’ authority for saying what appears to their 

ujoraships to be quite sound m principle, that the eouitv arisinc fmm 

expenditure on land need not fail merely on the ground that the interest 

that the t f (according to Lord Kingsdown’s view) showed 

that the tenant [80] expected a -particular kind of lease which Vice 

rete T J Stuart decreed to him, though it does not appeal what form o 

7uld sati7 thf f ^ perpetual retention of tbe land 

Tnd it tbe equity raised m favour of those who spent money on it, 

h T “ jaluation. la such a case as DiUwyn v. 

ron’s eJa^ndR Westbury) held to have been rLsed by the 

expenditure on his father s land. ... In fact, tbe Court must' 


(1) L. R. 1 H. L. 129. 
(4) 17 Beav, 60^' 


(2) 328. ( 3 j 9 App. Ca. 699, 

(5) 4 DeG. F. & J. 517. ' ' ^ 
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1898 look at the circumstances in each case to decide in what way the equity 
SEP. 2. can be satisfied.’* 

- In the case now before us the receipts for rent put in evidence at 

OBIOINAL the hearing are printed, and are headed Chinchpokli, in which district, 
Civil. according to Colonel Laughton’s survey map of 1872, the property in 

- dispute is situated, and each of them is signed by the respondent. We 

IBB. 66. entertain little doubt that the plot of ground so granted was, as stated in 

the two indentures already referred to. fazendari land, the tenure of which 
description of property is well known and is very common in this island, 
under which the fazendar or landlord of the district or the oarfc in which 
Uie land is situated is entitled to a fixed yearly rent, and as long as that 
is paid, the fazendar tenant, who had undoubtedly an assignable and 
transferable interest, cannot, nor can his assignees or transferees be ejected 
by the fazendar landlord. 

It would be a breach of contract, and little short of a direct fraud on 
the part of this respondent, if he were to be allowed to treat the appsl- 
tauts as mere monthly tenants, and. by giving them a month s notice to 
quit, to claim the property, and, as he has done, to eject them, and thac, 
too, without any compensation whatever. 

The learned counsel for the respondent argued, and we think correctly, 
that the present case ought to de decided according to English law. Act 
No. XI of 1855 of the Governor General in Council, s. 4, which applies 
only to cases under English law, secures to bond fide holders under 
defective titles the value [81] of buildings erected or improvements made 
by them in the belief that they had an estate in fee simple or other abso¬ 
lute estate. That Act has. by Act XV of 1874. s. 3. been declared 
to be in force in the whole of British India, except the scheduled 
districts. The appellants, liowever, wish to retain possession of the 
property in dispute, in preference to being paid the value of the buildings 
erected on the land. In the case of Bciii Madhab BaneY)ee v. J(ii 
Krishna (l), which came before Sir Barnes Peacock, C.J., and two other 
Judges in 1869, the first appellate Court (Kemp, J.. and Glovey, J.) 
being divided in opinion, Sir Barnes Peacock, who agreed with 
Mr. Justice Kemp, said that that learned Judge thought that, in equity, the 
plaintiLt was not entitled to turn the defendant out of the lands, because 
he stood by and saw them erecting pucka buildings on the land without 
any objection whatever. Sir Barnes Peacock then said that, if the 
plaiutill allowed the defendants to erect pucka buildings upon the land 
without objecting, it appeared to him that he was bound in the same 
way, in equity, as if he had granted them a potta with the privilege of 
building pucka houses on the land, and he thought that Mr. Justice Kemp 
was right in holding that the plaintiff was precluded by his conduct from 
turning the defendants out of possession. He then said : Independently 
of this, speaking for myself, I should say that if one man grants a tenure 
for another for the purpose of living on the land, that tenure, in the absence 
of any evidence to tho contrary, would be assignable. I know of no law 
which prohibits a man who gets land for the purpose of building from 
assigning his interest in it to another. By assigning his interest ho does 
not necessarily pot rid of his liability to pay the rent reserved,” The two 
other Judges concurring. Mr. Justice Kemp’s decision was affirmed. That 
decision was approved of and followed in Lalla Gopi Chand v. Liakui 
Ilosscin (2). 


(1) 7 B.L.R. 162. 


(2) 25 W.R. 211. 
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Shikdar v. Ayimuddin Shah Bisiuas {1), decided in 
by Garth, C. J., and Mitter, J., where it was conceded that the land 
m dispute was not let for agricultural purposes, [82] and it was found 
that after the grant (whatever it was) buildings of a substantial character 
were erected some sixty years ago by tbe defendant's ancestors, and that 
they and their ancestors had lived there ever since, the Court held that 
under these circumstances they thought that the Courts below were at 
iDer y o presume, if they thought fit, that the land was granted for 
building purposes and that the grant itself was of a permanent character. 
The Couit added that this haa been explained in several recent cases, and 

Prosunno Goomar Chatterjee v. Jagim Nath 

We are of opinion that there is in tbe present case evidence from 

reasonably presume that the land was granted in or 
about 1866 to Tncum Sev^i for building purposes. It was a small plot of 

fts doubtless marked out, and 

us to thfi M answer to a Question put by 
ns to the Municipal Commissioner for the City of Bombay we have 

been courteously informed by him, actually made until 1868 The 

wTs lot^ f reserved, preclude any idea that it 

was let for agricultural purposes. In that locality and on the other 

portions of tbe F ats in and near tbe centre of that part of the island 

which, as IS well known, until the erection of the Hornby Vellard during 

toHornby (who was Governor of Bombay from 1776 

CroJe ^ Mahalaxmi to Love 

mTv ^‘a,ts from being flooded each tide with salt water, 

only rice crops could he grown. The soil is bad, and unless a laver of 
earth be placed over it, little else than rice can he cultivated. 

Tukaram Moroji must have seen, and knowing what he bad granted 

erecting the building on the 
ground. Even if the Court were not justified in holding that tL grant 

Trinnm* purposes, the fact that the building which 

Xricum bewji placed upon the ground was not objected to by Tukaram 

who, according to his son’s evidence, lived until 1874, or since then by his 

son, and [83] that he and his son received the rent, at first yearly,' but 

afterwards at shorter intervals until nearly twenty-five years afterwards. 

by his attorneys letter of the 30th September, 1891, Ex XI) the 

‘;-t«^the appellants as his monthly ’tenant’s and rtqui ed 

heThe^rt" November, 1891. shows that the position which 

own^ condn^i- ^ mistaken one. and that, by his father’s and his 

own conduct;, he was. and is, precluded from recovering the land and 

premies from fcne appellants in the manner he seeks 

and in suit with costs must be reversed, 

thereof this Court passes a decree in favour of the appellants 

the ° mu ^ordshin read 

the Continued.) The respondent must deliver forthwith to 

No m ^u® possession under the decree in suit 

fv«nT Bombay Court of Small Causes. And in the 

agreeing, there must be a reference to the Commis- 
sioner of this Court to take an account of the rents and profits received by 
^ respondent since he was so put in possession, which, after making all 


(1)8 0. 960. 


(2) 10 0. li. B. 25. 
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just; allowances, he is already ordered to pay to the appellants. The 
respondent to pay to the appellants their costs in the lower Court including 
costs below and of this appeal, and to bear his own costs throughout, and 
repay to the appellants any costs which under the decree of the Court 
below they may have paid to him, and also repay to the appellants any 
costs naid by them to him under the decree in suit No. 25011 of 1891 in 
the Court of Small Causes dated the 5th December, 1891. If there be a 
reference to the Commissioner, further directions and further costs will be 
reserved with leave to apply as advised. 


Decree reversed. 


Attorneys for the appellants :—Messrs. Chalk, Walker and Smetham, 
Attorneys for the respondent:—Messrs. Balkrishna and Pherozsha. 


18 B. 84. 

[84] APPELLATE CIVIL. 

Before Mr. Justice Gandij and Mr. Justice Fulton, 

PUNDLIK (Original Plaintiff), Appellant v. ACHUT 
(Original Defendant), Bespondent.^ [lObh January, 1893.] 

Limitaiion^Liynitation Act {XV of ), s. 5—Rericii) of judgment—Ayplicaiion for 

review—Sufficient cause for delay m filing an appeal. 

Though under certain oircumf^tances the presentation of an application for 
review naay be considered as sufHoiont cause for delay in filing an appeal, the 
appellant is bound to satisfy the Court that such circumstances did exist in bis 
case, and that be had sufHoienr cause for not presenting the appeal within the 
prescribed period. 

The plaintifi obtained a decree for possession of certain land in the Court of 
first instance. This decree was reversed by the appellate Court on 26th October, 
1890. The plaintifi applied for a review of judgment of the appellate Court on 
•27tb January, 1991. The petition of review was rejected on 18th March, 1891. 
Thereupon the plaintiff preferred a second appeal to the High Court on 18th 
April, 1891 

Held, that the second appeal was time barred. The time taken in prosecuting 
the application for review could not be deducted in calculating the period of 
limitation, as the plaintifi bad not shown that bo bad reasonable grounds for 
asking for a review. 

[P., 33 C. 1323 = 3 C.L. J. 545 (546) = 10 0. W. N. 986; 1 L. B. R. 313 (314).] 

This was a second appeal from the decision of Arthur H. Unwin, 
District Judge of Kanara, in appeals Nos. 169 and 192 of 1890 of the 
district file. 

The plaintiff sued to eject the defendant from the lands in dispute, 
alleging that defendant was a trespasser in wrongful possession. 

The Court of first instance passed a decree awarding possession to the 
plaintiff as prayed for. 

This decree was reversed, and plaintiff’s claim was rejected, on appeal, 
on 28th October, 1890. 

On 27th January, 1891, the plaintiff applied for a review of the 
judgment of the appellate Court. The petition of review was rejected on 
18th March, 1891. 


• Secoud Appeal, No. 511 of 1891, 
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Thereupon plaintiff preferred a second appeal to the High Court on 
13th April, 1891. 

At the hearing of the appeal the respondent’s pleader raised a preli¬ 
minary objection that the appeal was time-barred, having [85] been filed 
more than 90 days after the date of the lower appellate Court’s decree. 

Shamrao Vithal (with him N. G. Ghandavarkar), for appellant.— 
We applied for a review of the lower Court’s judgment on the ground of 
the discovery of new evidence. The time occupied in the review should 
be excluded from oomipuUtion—Trimbakraj v. The General Traffic 
Manager of the G. I. P. Railway Gompany (l). 

Ghanasham Nilkanth, for respondent.—The mere presentation of a 
petition of review is not a sufficient reason for filing an appeal beyond 
time. The appellant must show than ha had reasonable grounds for 
asking for a review. This he has not done in the present case. TPere 
IS nothing to show that the lower Couro was wrong in refusing to grant 
a review. The delay in filing the appeal should not, therefore, be excused. 

JUDGMENT. 

. uannellant in this case has failed 
to show that he had reasonable grounds for asking for a review and. 

therefore, the time taken in prosecuting the application for review 
cannot be deductea in calculating the period of limitation, and thus the 
pesent appeal is time barred. The only evidence before us in regard 
to this matter is a copy of the order of the District Judge rejecting 
the application for review on the ground that no sufficient reason had been 
shown why the evidence referred to in the application was not adduced at 
the original bearing of the suit, while there was “ every reason why, if 
relevant, it should have been adduced before all other.” No copy of the 
application for review has bean referred to before us, nor has any attempt 
been made to show when the fresh evidence was discovered, and’how long 
afterwards the application was made, or that the District Judge was in 
error in the strong opinion which he expressed. 

The ruling in Trimbakraj v. The General Traffic Manager of the GIF 
Railway Gompany (1) shows that, under certain circumstances, the 
presentation of an application for review maybe considered as sufficient 

appeal. But in the present case we do not 
mink that such circumstances are proved to exist. Under the proviso to 

Eule 9 (VI) of [86] chap. I of the High Court Eules, it was incumbent on 
appellant to be prenared to satisfy the Court that he had sufficient cause 
lor not presenting his appeal within the time prescribed by law. This he 
has not done, and his appeal must be dismissed. All costs on appellant. 

Appeal dismissed. 


(1) P. J. for 1880, 345. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Candy. 


Lomba Gomaji {Original Flaintiff), Appellant v. VlSHVANATH 

Amrit Tilvankar (Original Defendant), Respondent.* 

[llfch January, 1893.] 

Mortgage—Sale of property subject to a viortgagein execution of a money decree obtai^d 
by plaintijj against mortgagor—Sub'^egusnt mortgage of same property by original 
mortgagor and fijst mortgagee paid off—Possession taken by new mortgagee Suit 
for possession by plaintiff as purchaser i?i execution—Right of purchaser to recover 
Right of second mortgagee to be repaid his advances by plaintiff keeping alive the 
. first mortgage. 

On the 10th June. 1885. Tikaram mortgaged the property in dispute toGanpat 
along with some other property. In 1866 the plaintiff obtained a money decree 
against Tikarara and in execution of his decree he sold the property in dispute 
and obtained a certificate of sale on the 1st November, 1886. 

On the 13th February. 1888. Tikaram mortgaged the property, in dispute along 
with other property to the defendant and paid off Ganpat’s mortgage. Ganpat 
thereupon returned the mortgage-deed to Tikaram with a receipt for payment 
endorsed. After payment of Gaopat's mortgage the defendant took possession 
of the property. In July, 1888, Tikaram executed a further mortgage of the 
property to the defendant for Rs. 6,000. 

On the 30bh August. 1888, the plaintiff having attempted to take possession was 
obstructed by the defendant. Thereupon the plaintiff brought this suit for posses¬ 
sion. 

Held, that the plaintiff was entitled to possession. The mortgage to the defend¬ 
ant was subsequent to the plaintiff’s purchase of the equity of redemption. The 
defendant did not know of that purchase. Ho took the mortgage from Tikaram, 
to whom be advanced the money to pay off the previous mortgage to Ganpat. 
There was nothing to show that there was any intention to keep Ganpat’s 
mortgage alive in favour of the defendant. 

Ookul Doss V. Rambux (1) distinguished. 

Held, also, that as plaintiff was seeking to recover property which but for the 
defendant’s payment to Ganpat would have been burdened with Ganpat s 
mortgage, [87] and as the defendant when he advanced the money to Tikaram 
to pay off that mortgage did not know that Tikarara was no longer the owner of 
the equity of redemption, the plaintiff should give credit to the defendant for 
the sum paid by him ; but as t.ho defendant’s mortgage comprised other proper¬ 
ties bei^idos the one in dispute, the plaintiff should recover possession on payment 
to the defendant of a proportionate part of Ganpat’a mortgage-debt having regard 
to the value of the property in dispute and that of the other mortgaged properties. 

Mahomed Shum^ooly. Shewukram (2) followed. 

[P.. 35 B. 43^ = 13 Bora.L.R. 867=12 Ind. Cas. 362; R., 18 B. 348 (354); 21 B. 567 
(569) ; Expl., 36 C. 193 (22l) = 5 O.L.J. 611.] 

Second appeal from the decision of T. Hart-Davies, Assistant 
Judge of Poona. 

On the 10th June. 1885, one Tikaram Laohhiram mortgaged the 
property in question with other properties to Ganpat Dalsaram for 
Es. 500. The mortgagee was given possession. 

On the 18th June, 1886, the plaintiff, who had obtained a money 
decree against Tikaram (the mortgagor), caused the mortgaged property 
to be sold in exeeution, and at the sale himself became the purchaser. 
The sale to him was confirmed in November, 1886. 


* Second Appeal No. 464 dl 1891. 



(1) 11 I.A. 126. 


(2) 9 I.A. 7. 
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On the 13th February, 1888, Tikaram executed a mortgage of the 
property in dispute along with other properties to the defendant for 
Es. 5,000. Ganpat Dalsaram joined in this transaction, and on the 
14th February, 1888, his mortgage was paid off out of the Rs. 5,000. 
He^ returned his mortgage-deed to Tikaram with an endorsement of 
satisfaction of his debt as follows:—“ I, the creditor named Ganpat 
Dalsaram Gujar, having entered satisfaction on the back of this mortgage, 
have received moneys as follows Es. 500. I have received Rs. 500 in 
respect of the said mortgage right. . . , The above-mentioned amount 

-of Es. 3,606, which is caused to be paid by Vishvanath Amrit Tilvankar 
• . . for redeeming two mortgaged fields, two bungalows and two 

houses in all, which I held in mortgage, and for mortgaging the same to 
Tilvankar, I have received in full. Now there is nothing whatever due to 
me on the property. I have relinquished all my mortgage rights, and 
have delivered all the letters and papers to him for enjoyment.” 

The new mortgage-deed to the defendant contained the following 
passage:— We have received, in all. from you Rs. 5,000 of [88] the 
Surat currency for paying to Rajeshri Ganpat Dalsaramshet in order to 
redeem our property which is mortgaged to him and bo mortgage the same 
to you , . We . . have of our own free will received payment 

m respect of this mortgage-deed. The details are as follows : having paid 
Es. 3,606 in cash to Rajeshri Ganpat Dalsaramshet we have obtained the 
mortgage deed with an intention of satisfaction thereon, &c. ” 

Upon the execution of this mortgage the defendant took possession, 

the previous mortgagee (Ganpat Dalsaram) having been paid off as already 
mentioned. 

On the 5th July, 1888, Tikaram executed a further mortgage of the 

property to the defendant for Rs. 8.000. 

On the 30th August, 1888, the plaintiff attempted to take possession 
of the property under his sale certificate, and he was resisted by the 
defendant. He then applied to the Court executing the decree to have the 
obstruction removed, bub his application was rejected. 

The plaintiff thereupon brought the present suit to have the order 
rejecting his application set aside, and for possession of the property. 

The defendant contended {inter alia) that as he had satisfied Ganpat 

Dalsaram’s mortgage lien, which was prior in date to the plaintiff’s 

purchase and had been put in possession and that the plaintiff was aware 

of that fact, that the plaintiff’s remedy was a suit for redemption and not 
for possession. 

The plaintiff preferred a second appeal. 

/ (with Mahadeo Bkaskar ChavhaDy for the appellant 

(plaintiff).—When the plaintiff purchased the property in execution of 
his decree, Ganpat’s mortgage lien was in existence. Subsequently to that 
purchase Tikaram paid off Ganpat’s mortgage, and the result was that 
when the plaintiff sought to recover possession in execution, the property 
was free from that rnortgage. The documents clearly show that the 
parties to the transaction of February, 1888, intended simply to wipe off 
■Ganpab’s mortgage; if they had intended otherwise, the defendant would 
have taken an assignment of the mortgage from Ganpat. The plaintiff is, 
therefore, [89] entitled to recover possession without paving anything to 
-the respondent—Ra7» Tuhul SinghBiseswar Lall (1), Gadgeppa v. 
^paji (2) Krishna Reddi v, Muttu ^^arayaiia Reddi (3). Supposing tiiat 
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the plaintiff is liable to make any payment to defendant on account of 
Ganpat's mortgage lien on the ground that that lien was prior to his 
purchase, this liability should be limited to the property which he 
purchased. He should not be made liable to pay the whole of the lien^. 
which extended over some other property which he has not purchased. 

Mahadeo Chimnaji Apte, for the respondent (defendant).—The in¬ 
tention to keep alive Ganpat’s mortgage lien in the defendant’s favour is- 
shown by the endorsement made on his mortgage-deed and also by the 
conduct of the parties. If Ganpat’s mortgage had been merely wiped off,, 
the mortgage-deed would not have come into the defendant’s possession. 
The endorsement distinctly says that Ganpat’s mortgage was paid off fof* 
the purpose of mortgaging the property to the defendant. Therefore the 
transaction is tantamount to an assignment— Goktildoss v. Bambttx (l); 
Gangadhara v. Sivarama (2), Mahomed Shumsool v. She^vakram (3). 
The defendant had no notice of the plaintiff’s purchase, and, therefore, he 
paid off Ganpat’s mortgage, and advanced money to the mortgagor. But 
now owing to the plaintiff’s purchase the defendant’s transaction was, by 
the lower Court, held to be abortive. A man paying an incumbrance 
honestly, though unauthorisedly, is entitled to be recouped in justice, equity 
and good conscience— Nilo Vandurang v. Rama Pailoji (4). 


JUDGMENT. 

Sargent, G. J. — As the defendant’s mortgages in 1888 were subse¬ 
quent to the plaintiff’s purchase at auction-sale on 18th June, 1886, of 
Tikaram’s equity of redemption, it is plain that the defendant can have no 
defence to the plaintiff’s suit for possession, unless Ganpat Dalsaram's 
mortgage, to which the property was subject when the plaintiff purchased 
it, can be regarded: for there was no formal assignment of it, as having 
been kept alive in his favour. We agree with the Joint [90] Subordinate 
Judge that no such intention can be gathered from what took place when 
the first mortgage was passed to defendant. 

Mr. Apte relied on the Privy Council’s decision in Gohil Doss 
V. Rambiix (1) to show that the intention ought to be presumed, but the 
principle laid down in that case only applies where, as their Lordships 
explain it, “the estate is burdened by a succession of mortgages, and the 
owner of an ulterior interest pays off an earlier mortgage, in which case 
(in England) it is a matter of course to have it assigned to a trustee for hia 
beneBt as against intermediate mortgagees to whom he is not personally 
liable.” Such was the case in Gangadhara v. Sivaraym (2), which proceed¬ 
ed on the ruling in Gokul Doss v. Rambux (1). But here there was no 
intermediate mortgage to be protected against from which an intention to 
keep Ganpat’s mortgage alive can be gathered, nor has it ever been' 
suggested in either Court, that the defendant was aware of the plaintiff’s 
purchase. On the other hand, the evidence that defendant took no part in 
paying off Ganpat’s mortgage, and that the receipt endorsed on it was 
in favour of Tikaram, together with the recital in defendant’s mortgage- 
deed that the mortgage had been paid off out of the money advanced by 
defendant, without any words showing an intention to keep it alive,, 
indicates that the only object the defendant had in view was to insura* 
the property being cleared from Ganpat’s mortgage. 



(1) HI. A. 126. 


(2) 8 M. 246. 


(3) a LA* 7 (17). 


(4) 9 B. 36. 
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It remains, however, to consider whether this is a case in which the 
Court ought, as Mr. Apte contends it should, on the prineif)]e acted on 
by the trivy Oouncil in Mahomed Shumsool v. Shewukram (1), to refuse 
to give the plaintiff possession except on the condition of his recouping 
the defendant for what he paid to satisfy Ganpat’s mortgage, and thus 
treeing the estate from an incumbrance to which it would have been 
liable in his lands. The cases of Ram Tuhul Singh v. Biseswar Lull 
Sanaa (2) and Gadgeppa v. Apaji (3) were relied on by Mr. Inverarity 
plaintiff. In the case before the Privy Council it is to be observed 
that the plaintiff was the party who had [91] paid the money, and he 
sought to recover It from the defendant who had benefited bv it, and 
their Lordships at the bottom of page 141 distinguished it on that ground 
from the case of Bellamy v. Sabine (4) before Lord Cottenham and others 
of tlmt class where the plaintiff seeks the aid of a Court of Equity and 
the Court proceeds on the broad ground that he who seeks to be relieved 
on equitable grounds naust do equity. Moreover, the monev was paid in 
that case against the will of the party who was said to have benefited by 
It. In Gadgeppa v. Apaji (3) the plaintiff was also the party who had 

LafZ Sa;i™°( 27 ’ 


differ- ^^om the present one, in this important 
respect that the plaintiff is here invoking the aid of the Court to recover 
the property from defendant, which, but for defendant’s payment to Ganpat, 
would have been burdened with Ganpat’s mortgage ; and unless defendant 
knew that Tikaram was no longer the owner of the equity of redemntion, 
when he advanced the money to Tikaram, which, as found by the Subordi¬ 
nate Judge, not the case, and was not relied on in the lower Court of 
appeal, it is difficult to see how the present case is in princinle to be 
distinguished from Mahamed Shumsaal v. Shewukram (1). In both cases 
there is a subsisting charge on the property paid off by the person in 
possesion, which, as their Lordships say, makes it “eauitable when the 
plaintiff reclaims the estate, that credit should be given to the purchaser 

, • <ibe payment of the mortgage which the 

plaintiti would otherwise have had to meet.” 

It was said, however, and we think rightly, that plaintiff cannot be 

called on to pay more than a proportionate part of the monev paid in 

satisfaction of Ganpat’s mortgage-debt, as his mortgage security consisted 

of other properties as well as the one in dispute. That is all the defendant 

would have had ultimately to meet, as, even if he must have paid the 

whole inortgage-debt to recover the property in Question, he would have 

been entitled to contribution by Tikaram in respect of the rest of the mort- 
gaged property. 

‘*1® decree must be varied by directing 
that the pla,intiff do recover the property on payment to the defendant of 

the proportionate part of Ganpat’s mortgage-debt, having regard to the 
values of ^e property in question and that of the other mortgaged pro¬ 
perties. The sum to be so paid to be determined in execution. Parties 
to pay their own costs of this appeal. 


Decree varied. 


{1> A. 7 (17). 
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APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice and Mr. Justice Candy» 


Desai Motilal Mangalji {Original Plaintiff), Appellant v. Desai 
Parasuotam Nandlal {Original Defendant), Respondent* 

[nth January, 1893.] 

Registration—Evidence^Aci 111 of 1877, s. 17— Retrospective operation of section — 
Docwnent not registrable un ier Act in force {XX of 1866) when executedt but 
requiring registration under Act III of 1877— Immoveable property, tohai is—' 
Hereditary allowance attached to office of Desai no< immoveable property under Act 
XX 0 / 1866— Deed of gift of suc/i property originally not registrable—Hereditary 
office when immoveable property by Hindu lata—Desaigiri sukhdi. 

Section 17 of the Registration Act (III of 1877) should not be construed as 
requiring a document to be registered which would not have required registration 
when it was executed. 

Raju Baluv. Krishnarav (1) distinguished. 

An instrument which did not require registration under Aot XX of 1866 is not 
inadmissible in evidence by reason of Act III of 1877» 

Dues iucidental to an office such as that of a Desai, which is capable of being 
held by a person other than a Hindu, were not immoveable property when 
the Registration Aot XX of 1866 was enacted. 


[P.. 8 A.L.J. 609 = 10 lud. Cas. 314.] 


Second appeal from the decision of T. Hart-Davies, Joint Judge of 
Ahmodabad. 


The plaintiff Desai sued to recover Bs. 99 on account of his share 
in the Desaigiri sukhdi allowance for three years. He alleged that he 
and the defendant were members of the family of the Bania Desais of 
Godhra ; that the sukhdi allowance was received from the Government 
treasury by a senior representative [93] of the family ; that a dispute 
having arisen between the defendant’s father, and the plaintiff's father, 
it had been agreed that the defendant’s father and his descendants 
should continue to recover the allowance and should pay Rs. 33 out of it 
to the plaintiff’s father and his descendants every year, and that an agree¬ 
ment to that effect had been accordingly executed by the defendant’s 
father on the 24th May, 1866. The defendant had refused to pay the 
plaintiff’s share of the allowance since 1886. 

The defendant denied the plaintiff’s right to a share in the 
allowance, disputed the genuineness of the agreement sued on, and 
contended that it was inadmissible in evidence for want of registration. 

Tlie Subordinate Judge found that the agreement sued upon was a 
deed of gift which being unregistered was not admissible in evidence. 
He. therefore, rejected the claim. 


The plaintiff preferred a second appeal. 

Gokuldas K. Farekk, for the appellant.—Hereditary allowances are 
for the first time included in immoveable property for the purposes of 
registration by s. 3 of the Registration Aot III of i877. The document 
in question was passed in 1866; and at that time hereditary allowances 
wore not immoveable property for the purposes of registration. Aot III 
of 1877 has no retrospective operation— Rani Coo?/«ir Smgh v. Kishari (2). 


• Second Appeal No, 754 of 1891. 

(1) 2 B. 273. . <2) 9 0.68. 
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Hereditary allowances may be immoveable property under Hindu law; 
but the office of a Desai is not such as is incanable of being held by 
persons other than Hindus. We find that even Mahomedans and Parsis 
are Desais. Therefore the question whether Desaigiri sukhdi\^ immoveable 
property for the purposes of registration, cannot be governed by Hindu 
law— MaharaJia Fattehsanqjiv. Desai Kallianraiji (1). 

Rao Saheb Vasudeo J. Kirtilcar (Government Pleader), for the respond¬ 
ent (defendant^.—The Registration Act III of 1877 has retrospective 
operation Lachman Das v. Dtp Ohand (2); Daju Balu v. Krishnarav (3). 
As the suit is between Hindus, the question whether Desaigiri sukhdi is 
immoveable property should [94] be determined by Hindu law. Hereditary 
offices are immoveable property under Hindu law— Balvantrav v. Pur- 
shotam (4) ; The Government of Bombay v. Gosvami Shri Girdharlalji (5); 
Krishnabhat v. Kapabhat (6). 


JUDGMENT. 

Sargent, C. J. —The plaintiff in this suit, which has arisen out of a 
dispute between two branches of the Bania family of Desais of Godhra, 
sues on an agreement (Ex. 3), dated 24th May, 1866, by which the 
defendant undertook that he and his descendants would pay the plaintiff*s 
father and his descendants an annual sum of Rs. 33 out of the sukhdi 
allowance payable out of the Government treasury at Godhra and 
which was to be collected by the defendant and his descendants. Both 
the lower Courts have held that the document was a deed of gift of 
immoveable property and required registration under s. 17 of Act III 
of 1877, and not being registered, was not admissible in evidence. 

Act XX of 1866 was the Registration Act applicable to the document 
when it was executed, and much argument has been addressed to us on 
the question whether such a sukhdi was immoveable property when that 
Act came into force. It was common to both parties that the sukhdi 
was an allowance incidental to the hereditary office of Desai, and, as such, 
it was contended for the respondent that, on the authority of the 
decisions in Balvantrav v. Purshotam (4) and The Government of Bombay 
V. Gosvami Shri Girdharlalji (5), it was of the nature of immoveable 
property. On the other hand, it was contended by Mr. Gokuldas, for the 
appellant, that the rulings in these cases only applied to hereditary offices 
which could only he held by Hindus such as that of a village Joshi, and 
that the office of Desai, any more than that of a patil, was not necessarily 
held by a Hindu, and might be held by a Mahomedan or Parsi. This 
latter statement was admitted by Mr. Vasudev, but he contended that the 
rulings applied to all hereditary allowances. 

It is to be remarked that what was actually decided in Balvantrav v. 
Purshotam (4) was that the dues incidental to an hereditary [93] office such 
as a village Joshi was by Hindu law regarded as immoveable property. 
In The Government of Bombay v. Gosvami Shri Girdharlalji (5), where the 
■question was as to the nature of allowances to a Hindu temple, Mr. Justice 
Melvill no doubt refers to the last case as deciding that ” allowances 
incidental to hereditary offices are itnmoveable property.” However, 
\nMahara7ia Fattehsangji v. Desai Kallianraiji (1), their Lordships of the 
Privy Council treat the ruling to be that for the interpretation of s. 1, cl. 12 
-of Act XIV of 1859 immoveable property must, when it concerns the rights 

(1) 1 T. A. 34 fSO). (2) 2 A. 961. (3) 2 B. 273. 

(4) 9 B.Hi O.R. 99. - (6j 9 B. H. 0 R. 222, (6) 6 B. H. C. E. A. 0. J. 137, 
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of Hindus, be taken to include whatever Hindu law classes as immoveable, 
and their Lordships say they see no objection to the rule within proper 
limits, and express approval of the decision on the ground ** that Hindu 
texts were legitimately used to show that, in the contemplation of Hindu 
law, hereditary offices in a Hindu community incapable of being held bjt 
any perso7i not a Hindu were in the nature of immoveables.*' 

Wo think it is impossible, with due regard to these remarks of the 
Privy Council, to hold that the dues incidental to an office such as that of 
Desai were immoveable property when Act XX of 1866 was enacted, and 
it becomes necessary to consider the view taken by the Joint Judge that, 
whatever may have been the character of a Desaigiri sukhdi at the time 
Act XX of 1866 was enacted, the document in question required to be 
registered under s. 17 of Act III of 1877, which includes hereditary 
allowances in the interpretation of “ immoveable property.” This raises a 
question of some difficulty on which the High Courts of Calcutta and 
Allahabad have apparently differed— Rani Coomar Singh v. Kishari (1) and 
Lachman Das w.Dip Chand (2)—the former Court being of opinion that 
neither a. 17 of Act III of 1877 nor the similar sections of the preceding 
Acts have the effect of rendering a document, which was not registrable 
under Act XVI of 1864, inadmissible in evidence under the succeeding 
Acts without registration. Mr. Justice Green had to consider s. 17 in 
Ra)ii Bala v. Krishnarav (3) with respect to a document [96] dated loth 
July, 1865. After referring to the peculiar language of s. 17 and pointing 
out that “ the greater strictness of the requirements of Act VIII of 1871 
and the earlier JEtegistration Acts has been mitigated, and the Act was. 
framed as it is, very probably with a view to admit to the benefit of such 
mitigations documeuts though executed before the day on which 
the Act came into force,” he arrives at the conclusion that “ the practical 
result is, that the provisions of Act III of 1877 apply to all documents 
tendered in evidence on or after Ist April, 1877.” It is to be remarked 
that the document in question, which was held to require registration in 
that case, was clearly one which ought to have been registered under Act 
XVI of 1864. The case, therefore, has no direct heaving on the presentques- 
tion whether s. 17 of the Act is to be construed as requiring a document 
to be registered which would not have required registration when it 
was executed. It is plain that if it is so regarded, as the Act provides no 
means of registering such a document (unless perhaps it was executed 
within three months before the Act of 1877 comes into force), the section 
will have the retrospective effect of invalidating for all practical purposes 
documents which when they were executed were free from defects 
according to the existing law. The presumntion is of course 
against the Legislature having such an intention. The actual question 
here arises from the change in the interpretation clause which in the 
Act of 1877 includes * hereditary allowances ” without any restriction 
in immoveable property, and we think that such a change cannot on 
principle affect instruments executed before the Act. 

We must, therefore, reverse the decree of the Court below and send 
back the case for a fresh decision, having regard to the above remarks. 
Costs to abide the result. 




(1) 9 C. 68. 


(9) a A. 861 (863). 
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Before Mr. Justice Candy and Mr. Justice Fulton. 

Queen-Empress v. Shidgauda." [13fch February, 1893.] 

Procedure Code {Act X of 1882), s. 263 {h) - Suvimary (7-ials—Magistrate *s find¬ 
ing to contain a state'inent of the reasons for a conviction. 


Criminal 

Revision. 

18 B 97. 



Under s. 263 (^) of the Code of Criminal Procedure (Act X of 1882) a Magis¬ 
trate, in recording his reasons for a conviction, must state them so that the High 
Court on revision may judge whether there were sufficient materials before him 
to support the conviction. 

Empress v. Panjab Sing (1) followed. 


2 Cr.L. J. 376-3 L. B. R. 208 (209) ; 1 L. B. R. 95 ; 1 L. B. R. 203 
Unr. Cr. Cas. 778 (779) ; R., 21 A. 189 (191); 2 8. L. R. 3 Cr.] 


(209) ; Rat. 


This wag an application under the criminal revisional jurisdiction 
of the High Court [s. 435, Criminal Procedure Code (X of 1882)]. 

The accused was charged with having committed criminal" trespass 
on certain land in respect of which the complainant had obtained a 
decree for possession in the Mamlatdar’s Court, 

The case was tried by the First ClassMagistrafce of Belgaum in a sum¬ 
mary way under the provisions of Chap. XXIt of the Code of Criminal 

Procedure (Act X of 1882). 

The Magistrate convicted the accused under s. 447 of the Indian Penal 
Code, and sentenced him to a fine of Rs. 25. 

The Magistrate’s judgment was as follows ;— 

The compiainant states that the accused prevented his tenants from 

keeping fuel and rubbish in the place decided by the Mamlabdar to ba his 

to cause annoyance to him. The witnesses called by the complainant 

support the complainant. The accused pleads not guilty and has called 

two witnesses to prove his innocence. The witnesses do not say that the 

accused has not committed the offence. I, therefore, direct that the 

accused should pay Rs. 25, or, in default, should undergo rigorous imprison¬ 
ment for thirty days.” 

The accused applied to the High Court, under s. 435 of the Code of 
Crimmal Procedure, for a revision of the Magistrate’s proceedings. 

[98] Vasudeo G. Bhandarhar, for the accused. 

him Messrs. Chiinis, Motilal and Moulvi), for the 

complainant. 

JUDGMENT. 

Candy, J.~The Magistrate’s “brief statement of the reasons for 

conviction” (s. 263 {h). Criminal Procedure Code) is simply,_“The 

witnesses called by the complainant support the complainant. The wit- 
nesse.g (for the accused) do not say that the accused has not committed the 
otlence.” We are of opinion that this is not a compliance with law. We 
agree with the ruling in Empress v. Panjah Singh (1) that a Magistrate 
under this section in recording his reasons for the conviction should state 
th^ ao that the High Court on revision may judge whether there were 
sufficient materials before him to support the conviction. The conviction 
must, therefore, be set aside, and the fine, if paid, refunded. 


Conviction and sentence reversed. 


* Application for Revision No, 390 of 1892. 

(1) 6 C; 579. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Et», Chief Justice, and. Mr, Justice Bayhy. 

Himatram [Original Judgment-Creditor), Applicant v, Khushal 
Jetuiram Gujar [Original Applicant), Opponent.* [I3fch January, 1893.] 

Mortgage’-Decree onmortgaqe —Sale in execution—Claim on propertu ordered to be sold 
under a mortgage decree—Ciml Procedure Code {Act XIVof 1982), ss. 278 and 287 
— Jurisdiction. 


Himatram obtaioed a decree upon a mortf^age against Dewji in 1691, and 
applied in execution for the sale of the mortgaged property. On the proclamation 
of tbe sale being issued, Khushal intervened, alleging that the property had 
been sold to him by Dewji in 18S3 at a private eale. The Subordinate Judge 
allowed his claim, and stopped the sale, being of opinion that he had power, under 
s. 287 of tbe Civil Procedure Code, to make this order. 

Eeld, that tbe order was made without jurisdiction, and must be discharged. 
Proceedings by way of claim as provided by s. 276 of the Civil Procedure Code 
(Act. XIV of 1882) are not applicable where tbe property is directed to be sold 
under a mortgage decree, and s. 267 bad no application. 

Deefholti v. Peters (1) followed. 

[F., 1 N.L R. 142 (1431 ; R.. 6 Bom. L. R 1043 (1019); 12 O.P.L.R. 73 (75); L.B.R. 
(1893-1900) 509 (510) ; 2 L. B. R. 133(139) ; D., 13 Ind. Cas. 563 = 123 P.L.R. 
1912 = 247 P.W.R. 1912.] 


[99] This was an application under the extraordinary jurisdiction 
(s, 622 of the Civil Procedure Code, Act XIV of 1882) against an order 
passed by Rao Sahob V. G. Kaduskar, Joint Subordinate Judge of Nasik, 

In 1891 one Himatram obtained a decree in the Court of the 
Subordinate Judge at Nasik against Dewji on a mortgage. The decree 
directed the payment of the mortgage-debt within six months, or, in 
default, the sale of the mortgaged property. Default having been made, 
and the defendant being an agriculturist, the Subordinate tfudge sent the 
proceedings to the Collector that he might sell the property, and realize 
the amount of the decree. 

Before the date fixed for the sale, one Khushal Jethiram claimed the 
property in the Court of the Subordinate Judge, alleging that he had 
bought it from Dewji in 1883. He prayed for a declaration that the 
property was not liable to attachment. The Subordinate Judge cancelled 
the proclamation, and stopped the sale, and referred Himatram to a regular 
suit. He was of opinion that although s. 278 of the Civil Procedure Code 
(XIV of 1882) did not apply to this case as there had been no attachment, 
yet that under s. 287 of the Civil Procedure Code he could deal with 
Khushal's application and make the order. He held that the ruling of 

the Calcutta High Court in Deefholts v. Peters (1) was not applioahla to 
the case. 

Against the above order Himatram applied bo the High Court in its 
extraordinary jurisdiction (Civil Procedure Code (XIV of 1882), s. 622), 
contending that the Subordinate Judge had acted illegally and without 
jurisdiction. He obtained a rule nisi to set aside the above order. The 
rule now came on for argument. 

Shivram V. Bhandarkar, for the applicant, in support of the rule.— 
The Subordinate Judge had no jurisdiction to make the order stopping the 

• Application No. 113 of 1899 under Extraordinary Jurisdiotion. 

(1) 14 0. 631. 


6?4 



IX.] GULABSINGJI V. LAKSHMANSINGJI 18 Bom. 101 

sale. It is admitted that the order could not be made under s. 278 of the 
Civil Procedure Code, as there was no attachment. Nor could it be made 
under a. 287, which does not contemplate such an apolication at all. 

[100] N. G, Ckandavarkar, for the opponent, showed cause;— 
Technically no doubt s. 278 does not apply, because the property was not 
attached ; but although not attached, yet as it was directed to be sold in 
execution of a decree, it should be regarded as practically attached for the 
purpose of a sale, and that being so the claimant’s application should be 
dealt with. If property to which claims are made, is put up for sale, the 
purchaser runs the risk of buying what may turn out to be pro¬ 
perty which does not belong to the judgment-debtor, and which ought not 
to be sold. This inconvenience ought to be prevented by the Court. 

OEDER, 

Sargent, C. J. —We agree with the opinion expressed by the 
Calcutta High Court in DeefhoUs v. Peters (l) that proceedings by way of 
claim as provided by s. 278 of the Civil Procedure Code are nob applicable 
to a case of this kind. As to s. 287, it has no application to a case of 
this nature. The Subordinate Judge has acted, therefore, without juris¬ 
diction. The rule must be made absolute, and the Subordinate Judge’s 
order discharged. Costs of this application to be paid by the opponent. 

Rule made absolute. 


18 B. 100. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt,, Chief Justice 

and Mr. Justice Bayley. 


Gulabsingji and others [Original Plaintiffs), Appellants 
V. LAKSHMANSINGJI [Original Defendant), Respondent.*' 

[18th January, 1893.] 

Court- fees Act, VII of IQIO, s. 7, cl. 4 (c)—Act VII of 1887, s. %- Siamp--Conse- 
quential relief—Valuation of suit^lnjunction—Talukdari Act, Bombay Act VI of 
1888, s. 11 —Jurisdiction. 

Where plaintijS sued for a declaration that they were entitled to share in 
certain talukdari estates and for an injunobion to restrain defendant from cutting 
and removing timber from certain forests, or, if the injunction was not granted, 
for an order to defendant to keep a correct account of the timber removed, the 
First Class Subordinate Judge rejected the claim for want of jurisdiction. 

Held, that the suit was one for a declaration and consequential relief under 
s. 1, cl. ^ (c)of the Court-Fees Act, and that as the claim was valued at [101] 
Rs. 230 only, the appeal lay under Act VII of 1887, s, 8, to the District Court. 

An injunction is in the nature of consequential relief. 

[F,. 6 0.L.J. 427-11 C.W.N. 705 (707); R., 20 B. 265 (267); 20 B. 736 (741); 5 
Bom. L.R. 196 (196) ; 6 O.G. 255 (258).] 

Appeal from the decision of Rao Bahadur Lalshankar Umiashankar, 
First Glass Subordinate Judge of Ahmedabad. 

Plaintiffs sued for a declaration of their shares in certain talukdari 
estates, and for a temporary injunction to restrain defendant from cutting 

• Appeal No. 138 of 1892. 

(1) 14 0. 631. 
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and removing timber from certain forests, or, in the alternative, for a 
direction to defendant to keep correct and proper accounts of timber 
removed from those forests. 

Defendant contended (inter alia) that the Court bad no jurisdiction 
to try the suit. 

The First Class Subordinate Judge held that as plaintiff’s object in 
bringing the suit was to get division by actual partition, they must apply, 

18 B 100. jQ (jhQ first instance, to the Talukdari Settlement Officer under s. 11 of 

Bombay Act VI of 1888, and dismissed the suit. 

From this decree plaintiffs preferred an anpeal to the High Court. 

Invsrarity (with Ganpat Sadashiv Rao), for respondent (defendant).— 
There is a preliminary objection to this appeal. I contend that the 
appeal lies not to this Court, but to the District Court. The plaintiffs 
sue for a declaratory decree and consequential relief. The suit falls 
within s. 7, cl. 4, sub-ss. (c) and (d) of the Court-fees Act, VII of 1870. 
Under this section the plaintiff is. no doubt, at liberty to put his own 
valuation upon the reliefs sought. Bub the valuation will determine the 
jurisdiction of the Court. Under s. 8 of Act VII of 1887, in a suit like 
the present, the valuation for purposes of Court-fees and the valuation for 
purposes of jurisdiction are the same. The plaintiffs value their claim 
at Rs. 230. This valuation should be taken for purposes of jurisdiction 
as well as Court-fees. The appeal, therefore, lies to the District Court. 

He referred to Bhngoantrai v. Mehta Bajurao (l). 

[102] Jardine (with Gokuldas K. Parekh), for appellants (plaintiffs).— 
The objecbion that no appeal lies to the High Court, practically amounts 
to saying that the First C31ass Subordinate Judge’s Court had no jurisdic¬ 
tion to try the original suit, and the objecbion about jurisdiction having 
nob been raised in the original Court, it is not open to the respondent to 
say in this Court that no appeal lies. 

This is not a case, under sub-cl. (c), cl. 4, s. 7 of Act VII of 1870. of 
a suit to obtain a declaratory decree where consequential relief is prayed. 
A prayer for partition which necessarily follows from the declaration 
would be consequential relief, but not a prayer for injunction ; if a declara¬ 
tion is made in plaintiff’s favour, his right to injunction would not follow 
as a matter of course. In a suit for a declaration the Court-fees duty is 
fixed, and not ad valorem. The suit would nob have been held bad if the 
prayer for injunction had been omitted. If the prayer in the plaint had 
been limited to a mere declaration of title, there would have been no 
objection to this appeal. By adding the further prayer for injunction, 
^his Court would not become deprived of its jurisdiction. 

JUDGMENT. 

Sargent, 0. J. This is a regular appeal from the First Class 
Subordinate Judge of Ahmedabad, and a preliminary objecbion has been 
taken that the appeal does not lie to this Court, the value of the suit for 
the purpose of dobormining the jurisdiction of this Court to hear the appeal 
being, it is contended, only Rs. 230. viz., the sum at which the plaintiffs 
have valued the relief sought in their plaint. 

In Khushalchand v. Naqindas (2) in a suit for account and a decree 
for the balance to be found due where the plaintiff hud valued the relief at 
Rs. 510, it was held that the appeal lay to the District Court, and not to 
the High Court. This decision was come to independently of the effect 


1893 

Jan. 18. 

Appel¬ 

late 

Civil. 


(1) 18 B. 40. 


(2) 12 B. 676, 



IX.] 


BABA EAKAJI SHET SHIMPI V. NASSARUDDIN 18 Bom. 105 


^ s. 8 of Act VII of 1887. In Bhagvanirai v. Mehta Bajurao (1) tha 
High Oourt, in a similar suit, followed Khushalchand v. Nagindas (2), 
pointing out at tha sama tima that tha law so laid down had already been 
embodied in s. 8 of Act VII of 1887. when that decision [103] was 
passed. The question is whether that section is applicable to the present 

It was contended for the respondent that it is a suit for “a declaratory 
decree where consequential relief is prayed ” as contemplated by s. 7 
cL 4, sub-cl. (c) of Act VII of 1870. It was urged for the appellants 
that an injunction is not such consequential ” relief as is intended bv 
^hat expression in sub-cl. (c). “ An injunction ” is undoubtedly in the 

nature of consequential relief, and the following sub-cl. (d) shows that 
the Legislature con.5ider0j it was a form of relief which might be 
valued in a suit which asked for it. Moreover, in the present case the relief 
sought IS not merely an injunction, but. in the alternative, for an account 
01 the timber which defendant might cut before tha actual partition. We 
think thereiore, that the above rule applies to tha present suit, and that 
the relief having been valued at only Rs. 230. tha appeal lay to the District 
Court, and we must therefore, return the appeal for presentation in that 
Oourc. Appellants to pay the costs incurred in this Court. 

Appeal returned for presentation to proper Court. 


18 B. 103. 


Before 


APPELLATE CIVIL. 

Sir Charles Sargent. Kt., Chief Justice, and 
Mr. Justice Bayley. 


Baba Kak^ji Shet Shimpi (Original Plaintiff), Appellant v 
INassaruddin valad Aminuddin Kazi and another (Original 

Defendants), Respondents.^ Ll9bh January, 1693.] 

Hereditary omce—Watan—Watandars Act [Bombay Act III of 1 Q 7 ^), 

The office of K^z'i is not an hereditary office, unless perhaps by special custom 

^ *8 not established, property attached to the 

[104] office IS not. waUn property, and the Collector has no nower to make 
an order with respect to it under s. 9 of the Watandars Act (Bombay Act III of 


* Second Appeal, No. 910 of 1891. 
f Section9 of the Watandars Act (Bombay Act III of 1374)_ 

L-Whenever anj- watan or any part thereof, or any of the profits there- 
siV ““ romuneration of an offioiator or not, has or have, before the 

date of this Act coming into force, passed otherwise than by virtue of, or in executim of 

transfer of OW without the consent of the Collector and 

transfer of ownership in the revenue records, into the ownership or beneficial nossessiou 

of any person not a watandar cf the same watan, the Collector may, after reoordine his 

reasons in writing, declare such alienation to be null and void, and order that^suoh 

°F '‘“y the profits thereof, shall from the date of such order 
belong to the watandar previously entitled thereto, and may recover and pay to such 
watandar any profits thereof accordinply, 

lawful for the Collector, 

instead of transferring the possession of the land, to demand and recover iho full rent 
ordioanly paid by tenants of land of similar description in the same localiry, and tha 

sSn^be the profits. The decision of the Collector 

(1) 18 B. 40. ^2) 12 B. 675, 
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1874). Jamal valad Ahmed v. Jamal valad Jallal (1) and Daudsha v. Ismalsha (2) 
followed, 

A Resolution of Government empowering a Collector to levy full assessment 
from the person other than the grantee in possession of land granted for public 
service does not authorize him to order the delivery of possession of the land to 
the grantee. 

[R.. 21 B. ?33 (737).] 

SECOND appeal from the decision of L. G. Fernandez, First Class 
Subordinate Judge, A. P.. at Nasik. 

Oil tho 30th May, 18G9. the litst defendant mortgaged \Yith possession 
to the plaintiff’s father certain property attached by sanad to the ofSce of 
Kazi iu the villages of Wani and Sewali in the district of Nasik. The 
mortgagee continued in possession until 1S33, but in that year the property 
was restored to the first and second defendants, who were Nazis in these 
villages in pursuance of an order of tho Collector in exercise of the power 
vested in him by the ^Vatan Act (Bombay Act III of 187-1), s. 9. 

The plaintiff’s father died, and the plaintiff sued to recover the 
mortgage-debt. He prayed for tho sale of the mortgaged properties, or for 

posso^^sion of them until the amount of debt was paid. 

The defendants pleaded (inter alia) that they had been put into 
possession by tho Collector under the Act. and they contended that the 
property iu question was service inam property, and as such inalienable 

without tho sanction of Government. 

[105] Tho Subordinate Judge dismissed tho suit. lie held that he 

had no power to interfere with Collector’s order. On appeal the decree 
was confirmed. 

The plaintiff preferred a second appeal. 

Doji Ahajt Khare, for the appellant (plaintiff).—The question is 
whether a Nazi is a watandar under the ^Vata^ Act. The appointment 
of Mahomedan law officers was made under Keg. XXVI of 1827. But 
that Act was repealed by Act XI of lSG-1, and thereupon Mahomedan 
officers ceased to ho officers of Government. A Kazi is now no longer 
an officer connected with tho civil administration of tho country, arid is, 
thoroforo. not a watandar under tho Watan Act (III of 1374). Ho is not 
an hereditary officer under the Act—Jama/ valad Ahmed v. Jamal valad 

Jallal (1) ; b.iudsha v. Ismalsha (2). 

To bo a watandar under that Act, paymont must be received from 
Government for service performed. L, then, tho defendants are not 
watanclars under the Act, tho Collector was wrong iu restoring the 
mortgaged property to them, and s.9 cf the Act does not afford them 
protection. 

Govardhanram M. Tripathi, for the respondents (defendants).—A 
Kazi is connected with tho civil administration of tlio country— 
Muhammad 1‘usuhy, Sayad Ahmad (3). Tho question hero is as tothe 
property and not tho office of a Kazi. It is within the cognizance of 
tho Collector to dotennino whether a property is watan or not, and he 
iiavitig once bold tliat tho property in dispute is watan, it is inalienable, 
and conseciucntly not liable to tho appellant’s mortgage. 


JUDGMENT. 

Sargf.NT, C.T. —The judgments of both the Courts below proceed on 
tho assumption that the Collector’s order was made under tho Watandars 


(1) IB. 633. 


(2) 3 B. 72. 


(3) 1 B.H.C.K, App. xviii. 
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f '^scisiong in Jamal valad Ahmed v. Jamal valad 

JMaL (1) and V. Ismalsha (2) are, however, conclusive that the 

office of Kazi is not an hereditary one, unless perhaps bv a special custom 

else °“The^ri06l \VV" T established custom in this 

i!®'u u !u *i<=andars Act, III of 1874, relates to watan nronertv 

, Avh.ch by that Act ,s defined to be “ property acquired or assired for 

r6rIdUaiVoZe“”’^ tT of the duty appertaioffig to an 

neieJitaiy office. The properties in question which, by the saitad were 

attached to the office of Kazi were, therefore, not watan property’under 

the Act, and not such as the Coliector had power to racovei from the 
defendants under s. 9 of the Watandars Act ® 

However, an examination of the Collector’s order shows that he acted 
under a Hesolufcioc of Government (No 512 of i ■ i u 

=o..ia„..^ bio. .0 o,d.r th, I. J, to bt 

^ trr?/ 'isL’sri' r 

fhpt reverse the decree of the Court below and direct 

Sort-gee 11,“ nTnS’to"^® defendants to the plainMff as 

iiiurit,*gee. Appeiianfc to have his costs throughout;. 

Decree reversed^ 


(1) 1 B. 633. - 

liegql Affairs that tha terms of the settlement Remembrancer of 

UQds'h^ community Should be held applicable to al? oasos'tr which'thA 

JhoMb. K“""titute the remuneiation of such “e^au a 

should be resumed at once irrespective of the date of alienation ' ^ 

4.U 1 “lind that by rosumotion in 

the levy of full assessment from the person in c'ceuDaUon h 

grantee or his descendants. The present holders 4ouId “f'g'oal 

remain m possession On payment of tL full assessment to a® 

their lands?n":vwit'"hlyhl'dri; a life t^ghtlroTer%ralienare 

be entitled to any consideration The fiUl them to 

alienations should accordingly bo credited to Govmnment.^® 
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18 B. 107. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton, 

AiiU Bakar Saiha and another (Original Defendants), 

Venkatramana Vishveshvar (Original Flaintiff), Eespondent, 

[23rd January, 1893.] 

Landlord and Unant -Notice to quit-Plea of permanent ienancij. 

The plaintifi sued to eject the defendants from certain land. The defendants 
pleaded that they were permanent tenants under a lease granted to their ancestor 
by the plaintiff’s grandfather in 1S05. The Court of first instance awarded the 
plaintifi’s claim. On appeal, the District Judge held that the lease on which the 
defendants relied was one determinable on the grantee s death, but as the 
grantee’s heirs {the defendants) had continued in posses^^lon paying the stipulated 
rent they were entitled to a reasonable notice to quit. The District Judp 

accordingly pissed a decree, directing the defendants to vacate the land at the 

expiry of six months from the date of the decree. 

Eeld that the District Judge could not, in his judgment, give the notice which 
the plaintiff was hound to give to his tenants. Plaiutifl’s suit must fail for want 

of notice. 

[F.. 6M.L.J. 59 (61): R.. 20 B. 759 (761).] 

Second appoa.! from the decision of Arthur H. Unwin, District 

Judge of Kanara, in appeal No. 47 of 1891. , , . • j- 

The plaintiff sued to eject the defendants from the land in dispute. 

The defendants pleaded (inter alia) that they were permanent tenants, 
holding under a lease granted by the plaintiff’s grandfather in 1605 to their 

ancestors. ... l f lu 

The lease contained the following stipulation on the part of the 

lessorI will take back the land when you yourself surrender it. I 

for my part will not ask you to quit.' 

[108] The Subordinate Judge held that the lease in question was a 

lease for life only, and that on the death of the lessee the tenancy came to 

an end. He, therefore, passed a decree, awarding possession of the land 

to the plaintiff. 

On appeal, the District Judge was also of opinion that the lease was 
one for life, determinable on the death of the grantee. Bub he held that as 
the grantee’s heirs had continued in possession paying the stipulated rent, 
they were entitled to a reasonable notice to quit. lie, therefore, amended 
the decree of the Court of first instance by directing that the defendants 
should surrender the land in suit bo the plaintiff at the expiry of six 
months from the date of the decree. 

Against this decision the defendants appealed to the High Court. 

Manckshah Jehangirshah, for appellants.—Plaintiff has nob given us 
any notice to quit. Ho is not, therefore, entitled to recover. The Dislriob 
Judge has no power to do that which the plaintiff was bound to do. The 
plea of permanent tenancy which wo had set up does not dispense with 
the necessity of a proper notice— Vithu v. Dhondi (1). That case is con- 
elusive on the point. 

iShamrao Vitkal and N, G. Ghaiuiavarkar, for respondents. 


• Second Appeal No. 771 cf 1S91. 
(1) 15 B. 407. 
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JUDGMENT. 

Candy, J.—The District Judge held that defendants 8 to 13 "were 
entitled to notice, and the plaintiff has taken no objection to that ruling. 
The District Judge, however, has in his judgment given the notice which he 
thought the plaintiff was bound to give his tenants. This he could not do. 
On the authorities collected in Viihu v, Dhondi (l) we must reverse the 
decree of the District Judge and reject the claim. All costs on plaintiff. 

Decree reversed. 
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[109] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


P.AESHOTAM ViSHNU {Original Plaintiff)^ Appellant v. Nana 
PraY'AG {Original Defendant), Respondent.^ L23rd January, 1893.] 

Begistraiion Act III of 1877, s. 17 (d) — Least—Least for life of the lessee — Reghtration. 

A lease of immoveable property for the life of the lessee is a lease for a term 
ex?eediDg one year, It, therefore, requires registration. 


^COND appeal from the decree of Khan Bahadur N. N. Nanavati, 
Pirsb Glass Subordinate Judge, with appellate powers, of Dhulia, confirm¬ 
ing the decree of Pao Saheb D. S. Sapre, Second Class Subordinate 
Judge of Naodurbarin suit No. 994 of 1889. 

The plaintiff sued to recover possession of a piece of land, alleging 
that lb was leased by him to Nana Prayag for his life under an agreement 
dated 2obh March, 1878 ; that in violation of this agreement Nana had 
assigned 7 gunthas of this land to defendant No. 2. and that after Nana’s 
death his heir, defendant No, 1, refused to vacate the land. 

The agieement, on which the plaintiff relied in support of his claim 
provided as follows :— 

I (the lessee) shall continue to pay each year Re. 0-12-5 to you in 
the month of February, and I shall enjoy the said land as long as I live.” 

The Subordinate Judge held that the agreement in question was 
compulsorily registralile, being a lease falling under sub-s. 1, cl. {d) of 
s. 17 of the Indian Registration Act III of 1877; that as it was nob 
registered, it was inadmissible in evidence; and that as it was the founda¬ 
tion of the plaintiff’s case, he must fail. He, therefore, rejected the 
plaintiff’s claim. 


This decision was confirmed by the lower appellate Court. 

The plaintiff thereupon preferred a second appeal to the High Court. 
Farayan Visliuu Gokhale, for appellant. 

Daji Abagi Khare, for respondent. 


JUDGMENT. 

[110] Candy, J.—We consider that a lease for the life of the lessee 
IS a lease for a term exceeling one year, as it entitles the lessee to hold 
or more than that period if he live so long. It is not a lease terminable 
at the end of a year or at the option of the lessor. It, therefore, requires 
registration. We confirm the decree, with costs. 

Decree confirmed. 


• Sscond Appeal, No. 738 of 1891. 

(1) 16 B, A07. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Jiistice Bayley, 

DODHU AND OTHERS iOrujinal Defendants Nos. 12 to 18), ApjKllajits 

v. Madhavraq Narayan Gadre and others (Original 

riaintiff and Defendants Nus. 1 to 11)." [23rd January, 1893.] 

Landlord and tenant-Snii for posiession—Denial of landlcra's title—Plea of permanent 
tenancy^-Not ce to quit — Ytarhj tenant—Practice—Proetdure—Second appeal'— 
Point lahcn for first lime on second appeal—Specific performancp, suit for—Parties 
made defendants ivho were not parties to the agreement. 

The plaintifi sued the jaghifdars of a certain village (defendants Nos. 1 to 11) 
and certain of their touauts (defendants Nos. Vi to 18) for specific performance 
of an agreement made between the plaintiff and the jaghirdars, by which the 
jagirdhars agreed to give up to the plaintiH possession of certain lands, which 
were in possession of the tenants Ideloudants Nos. 12 to 18). The jaghitdars 
(defendants Nos. 1 to 11) pleaded that they were unable to give possession, as 
the tenants (defendants Nos. 12 to 18) were permanent tenants and refused to 
quit the land. The tenants (defendants Nos. 12 to 18) put in a separate defence, 
also alleging that they were permanent terants of the jagbirdars. The lower 
appellate Court held that the tenants (defendants Nos. 12 to 18) were yearly 
tenants and did not hold in perpetuity, and that the jaghirdars (defendants 
Nos. 1 (0 11) bad power to eject them. That Court, therefore, passed a decree 
for the plainljff, for specifio performance of the agreement as against thojaghir- 
dars (defendants Ncs. 1 to 11) and for possession as against the other defendants 
(Nos. 12 to 18). The latter deiendants (the tenants) a^'pcaled to the High Court, 
they there contended that if they were yearly tenants as hold by the decree of the 
lower Court they could not be dispossessed without notice to quit, and that no 
such notice bad been given. 

Held (1) that the objection was good, and that no decree against the tenants 
(defendants Nos. 12 to 18) could be made in favour of the plaiutifl, and that he 

w. is only entitled to a declaration that the so.id defendants were mere yearly and 
not permanent tenants. 

[Ill] (2) That the tenants (defendants Nos. 12 to 18) had claimed to be 
permanent tenants before the suit was filed and at that time they were not 
tenants of the plainlifi but cf the jaghirdars (defendants Ncs, 1 to ll). Under 
the circumstances that claim cculd not bo taken to have worked a forfeiture of 
their tenancy as a denial of their landlord’s title, or in any case it must bo 
deemed to have been waived by the jaghirdars (defendants Nos. 1 to H). Tho 
plaintiff, therefore, could not rely upon it as an auswer to the dofondauts* con¬ 
tention that a I oticc to quit was necessary* 

(3) That tho objection as to tho necessity of notice to quit was ono which 
might be taken in second appeal. 

Held, also, that an objociinn that cetvain of tho defendants should not have 
been made parties to a suit for specifio performance, because they were not 
paities to the agreement., could not bo taken for the fust time in second appeal, 
as it only involved a question of praoiico. 

[R., 17 A. 45 (47):18B. 25G (250) ; 20 B. 759 (761) ; SIB. 426 (434) - 9 Bom.L.R. 
228 ; 26 B. 360 (362) = 4 Bom.L.R. 58 ; £6 C. 91.7 (932) = l3 C.W.N. Ind. 

Gas. 656 ; 5 Ind. Gas. 336 (337).] 


Second appeal from the decision of Rao Bahadur N. N. Nauavati, 
1^'irst Class Suhordioate Judge of Dhulia with appellate powers. 

Suit for specific performance of an agreement and for possession of 

land. 

The plaintiff sued for specific performance of an agreement by which 
defendants Nos. 1 to 11, Bhivrao Goviudaud others, who wore jaghirdars, 




Second Appeal, No. 394 of 1691, 
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agreed to grant to plaintiff a sanad in respect of two pieces of land and 

to deliver possession to him of the said lands, and that, in the event of 

the lands being found to contain less than 70 bigbas, to give other land 

of the same quality in accordance with the agreement. The nlaintitf also 

charged defendants Nos. 12 to 18, who were tenants of the jaghirdars, 

with colluding with them, and prayed that nossession be given him by 
all the defendants. ‘ _ 

4 . 1 , Nos. 1 to 11, Bhivrao Govind and others, answered that 18 B. no. 

they could not give the plaintiff the lands mentioned in the agreement, as 
defendants Nos. 12 to 18 were permanent tenants and were reluctant to 

quit, but that they were ready to give the plaintiff other land in lieu of 
thoso cDenfcioDed Id the agreement, 

Defendants Nos. 12 to 18 pleaded that the land called Hari Mali Vale 

had been granted in permanent teoancy to them by the father of defendants 

^os. 1 to 8. and that as regards the other piece of land it belonged to 

efendants Nos. 13 to 18, and that the jaghirdars were only entitled to 
assessment. 

n Subordinate Judge found that the agreement relied on hv 

the plaintiff .was proved, and a’so that defendants Nos. 12 to 18 were 
entitled to hold the land as long as they paid assessment. 

appeal by the plaintiff the Court .'ound that the jaghirdars had the 
rignt to eject the detendants Nos. 12 to 18. and passed a decree for specific 

performance as agamst defendants Nos. 1 to 11 and for delivery of posses- 
Sion as against defendants Nos. 12 to 18. 

Defendants Nos. 12 to 18 preferred a second appeal. 

No= Sadashiv Bao), for the appellants (defendants 

defendants were not parties to the agreement of 

which .he specific performance is sought, they were wrongly joined in the 

suit. A suit for specific performance of an agreement cannot lie against a 
Stranger. ° 

[f^RGENT, C.J. That objection was not taken in either of the 
lower Courts.] 

Our next point is that the Judge found these defendants to be yearly 
tenants, and that being so the suit ought to have been dismissed, so far 
as they are concerned, for want of notice to quit—v. Dhondi (1). 

Mahadeo Chimnaji Apte, for the respondent (plaintiff).—The objec¬ 
tions taken have been now raised for the first time. They cannot be 
tauen in second appeal. In the lower Courts the appellants alleged a 
permanent tenancy. Such a plea being a direct denial of the landlord’s 
title no notice to quit can be held necessary. In the case relied on, the 
question of permanent tenancy was raised after suit. Here the appellants 
disputed the plaintiff’s title to possession before the suit was filed. 

JUDGMENT. 

Sargent, C.J.—This was a suit by the plaintiff for specific perform¬ 
ance of an agreement by which the defendants Nos. 1 to 11 agreed to 
grant plaintiff a sanad in respect of certain lands in their iaghir and to 
deliver possession to him of the said lands, and in the event of the lands 
being found to contain less than 70 bighas. to give other land of the same 
quality m accordance with the agreement. The plaintiff also charged 
detendants Nos. 12 to 18, who were tenants of the jaghirdars, with 


(1) 15 B. 407. 
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colluding with [113] them, and prayed that possession be given him by 
all the defendants. 

The defendants Nos. 1 to 11 by their written statement said they 
could not give the plaintiff the lands meoiioned in the agreement, as 
defendants Noa. 12 to 18 were permanent tenants and were reluctant to 
quit, but that they were ready to give the plaintiff other lands. 

The defendants Nos. 12 to 18 pleaded that the land Hari Mali Vale 
had been granted in permanent tenancy to them by the father of defendants 
Nos. 1 to 8, and that as regards the other piece of land it belonged to 
defendants Nos. 12 to 18, and the jaghirdar was only entitled to 
assessment. The agreement was found proved by the Subordinate Judge, 
who also held that the defendants Nos. 12 to 18 were entitled to hold 
the lands as long as they paid assessment. On appeal by plaintiff the 
Court found that the jaghirdar had the right to make the defendants 
Nos. 12 to 18 quit the land, and passed a decree for specific perfoimance 
as against the defendants Nos. 1 bo 11 and for delivery of possession against 
the defendants Nos. 12 to 18. 

Defendants Nos. 12 to 18 now appeal on the authority of Javherbai 
V. Haribhai 11), and have taken the objection that defendants being 
strangers to the agreement, they could not be made parties to a suit for 
specific performance ; this objection, however, was not taken in either of 
the Courts below, and as it only involves a question of practice cannot be 
taken for the first time on second appeal. It has also been objected to the 
decree that notice to quit not having been given to tlie defendants Nos. 12 
to 18, who l^ave been found by the lower Court of Appeal to be yearly 
tenants, a decrea tor possession could nob be made against them. This 
objection raises a question on which tuere has been some difference of 
judicial opinion and decision. Ib was urged, indeed, that it could not be 
taken for the first time on second appeal. Bub it has been already decided, 
and we thick rightly, that it can be so taken — Vithu v. D/io/ifft(2), 
following llaji Sayad v. [114] Venktald), Abdulla v. Subharayyar (4), and 
Suhha v. Nagappa(d). In ViOm v. Diiondi (2), where the effect of a 
defendant setting up a permanent tenancy by his written statement 
is fully discussed, it was pointed out that, according to English 
law, the plaintiff could nob rely on a disclaimer of title operating 
as a forfeiture of the tenancy, wiien the disclaiiner had been made 
subsequent to the day mentioned in the writ of ejeobment ns the time 
when the plaintiff was entitled to possession, and that on general 
principles the same rule would apply where the plaintiff, in this country, 
filed his suit before the disclaimer took place. In the present case, 
however, although there is no distinct finding on the question, ib can 
scarcely be doubted that the defendants Nos. 12 bo 18 had set up a 
permanent tenancy as the ground of their objection to quit before the suit 
was filed. Assuming this to have been so, it remains to oonsider what 
would bo the effect of that claim being sot up by the tenants. Ib is to be 
remavkel that they were nob the plaintiff's tenants when they setup the 
claim, and so far as the defendants Nos. 1 to 11 are ooncorned, ib cannot, 
under the circumstances of bho cise, bo taken to have worked a 
forfeiture of the tenancy, or in any case ib must bo deemed to have been 
waived by defendants Nos. 1 to 11. 


(1)6 B. 575 (577). (2) 15 B. 407. (3) 15 B. 4U(N), 

(4) 2 M. 34G. (5) 12 M. 363. 
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We are of opinioo, therefore, that no decree for possession as against 1893 
defendants Nos. 12 to 18 can be made in favour of the plaintiff in this Jan. 23, 

suit, and that be is only entitled to a declaration that the said defendants - 

are only yearly and not permanent tenants. We must, therefore, reverse Appel- 
the decree, so far as ic directs the defendants Nos. 12 to 18 to deliver LATE 
possession to plaintiff, and dii*eeb that a declaration be inserted in the Civil 

decree that the said defendants are only in possession of the land as _ 

yearly tenants. In other respects the decree is confirmed. Appellants 
to have their costs of this appeal. 

Decree partially reversed. 


18 B.113. 

[115] ORIGINAL CIVIL. 
Before Mr. Justice Starling. 


Kanji Bavla iPlaintifi) v. Arjtjn Shamji and others 

{Defendants). [lOth August. 1893.] 

Ca$te-7naUei‘~Cus(o])i of caste—Funeral ceremonies—Right to assistance of fellow- 
members of caste—Refus:iL to assist—Cause of action—Suit not maintainable. 

The pUiotiff, a Hindu and Icharva by caste, alleged in his plaint that, pursuant 
to a usage of his c^ste, he, on the occasion of his child’s death, called upon the 
defeudaots, who were his caste-fellows, to assist him in removing the dead body 
and performing caste ceremonies incidental thereto ; that the defendants refused 
to do BO. and induced other members of the caste to refuse also ; that, in conse¬ 
quence thereof, the plaintiff was injured in his caste-s'ato, and he prayed for a 
declaration tint the defendanto’ acts were unlawful, and that he was lawfully 
entitled to exercise and enjoy all his customary caste-rights and privileges ; and 
also for damages and lor an injunction restraining the defendants from prevent¬ 
ing other members of the caste from recognising him and treating him as a 
member of the caste. 

Held, that the plaint disclosed no cause of action, and mast be rejected. 

CRel.. 26 B. m (lb2) = 3 Bom. L. R, 718.] 

4 

In chambers. The plaintiff presented a plaint alleging that he was a 
member of the kharva caste of Hindus in Bombay ; that it was a custom 
m the caste that, in case any death took place in the bouse of any 
member of the caste, such member was entitled to call upon his caste- 
fellows to assist him in the removal of the dead body to the burial- 

ground and to take part in performing the customary caste ceremonies 

connected with the funeral; that in January, 1893, his child died, and he 
called upon the defendants, two of whom were trustees of the caste, to 
aid him and take part in the customary performance of caste rites, but 
they maliciously and without any cause refused to do so, and induced 
others also to refuse, and that, in consequence thereof, the plaintiff 
suHered in his status and character as a member of the casta, and was 
treated as if be had been oub-casted. He prayed for a declaration: 
(1) that the acts of the defendants were illegal, and contrary to the usages 
of the caste ; (2) that he was still a member of his caste, and had done 
nothing to forfeit the rights and privileges of his caste, and. was lawfully 
entitled in every respect to exercise and enjoy all his customary caste 
rights, and reciprocate the same to his fellow-castemen. Ha further 
prayed for damages and for an injunction restraining the defendants from 
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[116] preventing other members of the caste from recognising the plaint¬ 
iff as a member cf the caste. 

On presentation of the plaint to the Judge in chambers (Starling, J.), 
objection was taken that it disclosed no cause of action. Subsequently 
couDsel appeared to argue the point. 

Vicnji,io\: the plaintiff:—The plaintiff complains that he has been 
treated as an out-caste by the defendants, who are fellow-members of bis 
caste, without cause, and without enquiry, and out of malice. He sues, 
therefore, to have it declared that he has not lost caste, and that the 
defendants’ acts are unjustiliablo and contrary to the usages of the caste. 
Such a suit is one of a civil nature and cognisable by Courts of law. In 
the Mofussil of Bombay it would be governed by Regulation TI of 1827, 
s. 21 (l). That enactment expressly provides for “ the trial of any suit 
instituted for the recovery of damages on account of an alleged injury to 
the caste andcharacter of the plaintiff arising from tlie illegal act or unjusti- 
hab'e conduct of the other party.” The same Rogulation declares that 
no interference on the part of the Court in caste-questions is 
hereby warranted.” The present suit is nob a case of such interference; 
for has been held not to include cases in which “evidence 

of the customary law of a caste ” is taken, or where the law of the casta 
has Ijeen recognised. The Courts are free to deal “ with a ensbe-ques- 
tion where the mevihcrship and the character of a member have been 
unjustly injured ”—Prnaji Kalan v, Govind Gopal (2). The ^Madras High 
Court has bcM that “ a question of caste-sfa^ws in respect of a casta 
institution ” is a right of “ a civil nature and wdthin the [117] 
cognisance of the Civil Courts ”—Venkatochahjmti v. Subharatjadnid). 
Loss of caste was hold so far back as 1867 to he a civil wrong in Gopal 
Gurain v. Guro-m (4), which was a suit for restoration to ca&te and 
damages for the cost of such restoration. In Son iram v. Obhoyram (o) 
the Courts held a suit to gain re-admission to caste maintainable. These 
cases are distinguishable from suits of the class of luicjhunath v. 
Janardhan ((1) for the enforcement of sumptuary rights by plaintiffs to be 
invited to social entertainments. 


Cur. adv. vult. 


JUDGMENT. 

Starling, J. — In this case the plaintiff, w'ho is a member of the 
kharva caste, in his plaint alleges that by a custom of the caste a member 
thereof, in whose family a death has taken place, is entitled to call upon 
the olher members of the caste, apparently without limitation in number 
and without regard to their place of residence, to come to his house and 


ID Section 21, Regulation 11 of 1827 :— 

First —; [The jurisdiction of tho Civil Court shall extend to the cognisance of all 
origiiiiil suits and complaints between natives and others (not Hritish-born subjects) 
respecting the light to moveable or immovoablo pvopertv, rents, Ctovernment revenues, 
debt?, contracts, marriage, succession, damages for injuries, and generally of all suits 
and complaints of a civil natun-J, it being understood that no interforonco on tho part 
of tho Court in casto questions is hereby warranted, beyond tho admission and trial 
of any fuit instituted for the recovery of damages oi* account of an alleged injury to 
tho casto and character of the plaintiff, arising from some illegal act or unjustifiable 
conduct of tho other party. (Seo also Sohedulo to Act XIV of 1869). 

(2) 11 B. 531. (3) 13 M. 293. (4) 7 W. R. 239, 

15) S. D. A. R. 1847, p. 106. (6) 15 B. 599. 
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assist in the removal oi the dead body to the burial-ground and to take part 
in performing the customary caste ceremonies incidental to the funeral. 
He further alleges that, on the 19tb January, 1893, on the death of a 
child, then a few days old. the defendants—two trustees and three members 
of the caste—refused to assist him in removing the dead body, and induced 
others of the caste to refuse also, in consequence of which the plaiuiiff and 
his family have suffered in their status and character, as the treatment 
they have leceived is such as wou.d be meted out to those who were out- 
casted. He then asks that it may be declared that the aforesaid acts of 
the defendants were illegal and contrary to the usages of the caste; that he 
maybe declared to be lawfully entitled to exercise and enjoy ail his 
customary caste rights; that the defendants may be restrained from prevent¬ 
ing other members of the caste from recognising the plaintiff as a member 
of the caste, and for damages. 

plaint was first presented to me I refused to admit it until 

1 had heard the attorney on the record, or counsel on the point, whether 

the plaint disclosed any cause of action cognizable by the Civil Courts, 
Accordingly Mr Vicaji apneared and argued [H8] that point. He cited 
Regulation II of 1827. s. 21; Pragji Ealan v. Govind Gopal (1) which 
however involved a question of the richt to caste property: Gopal Guram v. 
GuraiJi {'J, which was a suit for a declaration of the plaintiff’s riopt to be 
restored to caste and for the cost of such restoration ; and Venkaiachalapati 
V. buobarayaau l3j, which was a suit for a declaration of the plaintiff”s ri^hb 
to enter a certain portion of a quasi-pyxhWc building, viz.., a Hindu temple. 
iNone of these cases seem to me to govern the present one, which in mv 

opinion, belongs to that class which has often been before the ’Courts 

and m which relief has been constantly refused, viz., where the plaintiff 
has sought a declaration that he is entitled to be invited to dinner with 
his tellovp-castemen, and to insist upon their coming to dinner with him. 

1 think this case is on all fours with that of Sudharam v. Siidharam (4) 
where the plaintiff bad invited the defendants to a dinner uarby’ 
which invitation they had accepted, but did not come. At the end 
of his judgment. Bayley, J., after citing/oy Chunder v. Eainchurn (5), 
said: No decree can be executed declaring a person’s right to the 

membership of a society, as the effect of such a decree would ha to 
require that other persons do accept the plaintiff’s invitation and do partake 
of his food though against their will, and that they in their turn must 
give him similar invitations and dine with him whether they like to do so 
or not.” This case was cited and followed in Baghunath v, Janardhan (6), 
wherein the case of Shankar v. Hannia (7) was also cited. I think these 
cases and the majority of the older cases, collected and reported in 3 Bang. 

U K. (A. J.) 91 show that the present suit is not maintainable, as the 
decree to be of any effect would liave to declare that all members of 
the kharva caste whom the plaintiff chose to call to his house on the 
occasion of a death in his family, must go. whether they were willing or 
not ; and that the defendants were never to state any reason to any of their 
fellow-mem hers why they should not accept the plaintiff’s invitations, and 
1 fail to see how such a decree could be enforced. 

Consequently I shall follow the decision in Sudharam v. 
Sudharam (4). If the defendants are in fault at all it is because they 


(1) 11 B. 534. 

(5) 6 W.R.G.R. 325. 


(2) 7 W.R. 299. (3) 13 U. 293. (4) 3 B.L.R. (A.J.) 91. 

(6) 15 B. 699. (7)2 B. 470. 
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have broken some social rule of the caste, and in such a case it is to the 
caste the plaintiff must go for redress. There is no question of property 
involved, nor can I see that the defendants have by their alleged acts 
slandered the plaintiff so as to give him a right to sue for damages. I, 
therefore, reject the plaint. 

Attorney for the plaintiff:—Mr. J. C. Cawa, 


18 B. 119. 

ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayletj. 

Kathiawar Trading Company, Limited, in Liquidation (Original 
Plaintiffs), Appellants v, ViRCHAKD Dipchand (Original Defendant), 

Respondent^ [15tb and 22Dd September, 1893.] 

Company-Directors oj company—Liability 0* direotors for funds of company applied 
in (yansactions uUra vires —Dealing in shares of other companies—Stale demand~“ 
Limitation—Limitation Act {XV of 1877), s. IG. 

The plaintifl company was formed in 1864. By its memorandum of assccia- 
tioD its object was declared to be commission agency and general trading in cotton 
and also in goods and commodities suited lor market iu the interior of India, 
The memorandum contained the following words:—“ If found desirable, the 
company may effect purchases of cotton and produce in Bombay and ship to 
England and carry on such local trade as may seem profitable.” The company 
went into liquidation in 1867. In April, 1990. the present suit was filed against 
the defendant, who had been one of the directors of Iho company, and it was 
alleged that after the formaiion of the company the defendant and his 
co-directors had carried on speculative dealings iu shares of other companies and 
had used the funds of the cmipiny lor this purpose, which was not warranted 
by the memorandum of assjciat.i'>n. Tao plaintiffs all‘?ged that their dealings, 
which were duly sot forth in their plaint, had resulted in a heavy loss to the 
company, and they now scught to rocovor from the defendant the sum of 
Hs. 3.37,700 13-5. There bad been originally five directors of the company, but 
at the date of suit two of thorn were dead and two had become insolvent. 
The plaint was filed in April, 1990, 

Held {affirming the decision of Parsons, J.) (1) that the memorandum cf asso¬ 
ciation did not justify the directors of the company in dealing in shares of other 
companies, and that the transactions complained of by the plaintiffs were ulfra 
vires. 

{2j That the directors were liable to replace the moneys of tbo company which 
they bad misapplied by applying them to a purpose which was ultra rires. 

[120] (3) That a. 10 of tbo Limitation Act (XV of 1877) does not apply to 
directors of companies, the directors not being persons in whom the property 
of tbo company is vested as contemplated by that section. 

(4) Tuat in any case tho staloness of the demand was a valid defence to the 
action, the liquidators of the compiny having had full knowledge of tbo facts 
sinco tho company went into liquidation, but no suit was filed until the expira- 
tim of twcnty-lhrco years, 

[R., 18 B. 401 (424).] 

Suit to recover Rs. 3,37,700 from the defendant, who had been a 
director of the company. 

The company was duly registered ns a limited company on the 23rd 
June, 1864, under Act XIX of 1857. Its capital was Rs. 12,50,000 divid* 
ed into 125 shares of Rs. 10,000 each. 


• Suit No. 187 of 1890. 
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The company went; infeo liquidation in 1867, and at the data at suit 
was still in liquidation (see para. 16 of the plaint, hifra). 

The following were the objects of the company as stated in the 
memorandum of association :—*' Commission agency and general trading 
in cotton and other stanle products to be procured, as far as possible, direct 
^om the producers in Kathiawar, Gujarat, Marwar and other parts of the 
interior of this country; disposing of them either in Bombay or shipping 
them to England : commission agency and general trading in goods and 
commodities suited for market in the interior of India, introducing cotton 
churkas in the interior ; or erecting factories, establishment and agencies 
for trading purposes. If found desirable, the company may effect pur¬ 
chases of cotton and produce in Bombay and ship to England and carry 
on such local trade as may seem profitable. 

The plaint after stating the above facts set forth that the directors of 
the company were Virchand Dipchand (the defendant), Bhf^rmal Paibut. 
Jugjivandas Hemji. Gopalrao Bulwanb aud Dowlatchand Hukumchand,' 
who, as such, were entrusted with, and had the management and control 
of, the funds of the said company. 

The plaint then stated that after the formation of tbe company the 
said directors speculated with the comnany’s funds in the purchase of 
shares in other companies and invested and applied large nonions of the 
funds of the company in the purchase of such shares. It set forth, in 
detail, tbe various dealings complained [l21J of, which resulted in heavv 
losses to the plaintiff company, and then continued:— 

The plaintiffs say that the said purchases of shares and the appli¬ 
cation of the funds of the said company in manner aforesaid were wholly 
unauthorized by the memorandum and articles of association of the said 
company and were breaches of trust on the part of the said directors. 
The plaintifis believe that some of the shares purchased as aforesaid were 
the shares of one or other of the said directors, and in particular the 
plaintiffs say that tbe said shares of the Imperial Banking and Trading 
Company, Limited, were purchased from the defendant. 

15. The plaintiffs also say that the said directors in the case of 
some of the said purchases when they had not moneys of the said 
company in their hands, sufficient to pay for the same, obtained money 
for that purpose on tbe credit of the said company. 

“ 16. In consequence ot the funds of the company having been 
applied as aforesaid, the said company was unable to meet its liabilities, 
and it was duly resolved to wind the same up voluntarily, and by an order 
on the 21sfc January, 1867. it was ordered that the same winding up 
should be continued under the supervision of this Court. Pestonji 
Merwanji Narielwalla, the official liquidator of the said company, having 
bean appointed to that office, by an order dated the 6th day of July, 
1886, is now winding up tbe affairs of the company. 

“ 18. The plaintiffs submit that under the circumstances aforesaid 
the defendant is liable to repav to tbe plaintiffs the said sums aforesaid, 
amounting in all to Es. 3,37,700-13-5 and interest thereon at the rate of 
9 per cent, per annum from the said 21st January, 1867. ’* 

The plaintiff company accordingly claimed to recover the said sum 
from the defendant. Toe suit was filed on the 2nd April, 1890. 

Of the five directors above mentioned, two {viz., Bbarmul ParLut and 
Dowlatchand Hukumchaud) were dead at the date of the suit, and two (v!z.,. 
Jugjivan Bemji and Gopalrao Bulwant) had become insolvent. 
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In his wriUen sfcafcementi the defendant admitted that the company 
traded in shares. And alleged that trading in shares was at the time one of 
the principal trades in Bombay, and seemed to be and was considered to 
be a protitable trade. Ho slated that soma of the plaintiffs’ transactions 
had resulted in loss and some in profit, and he submitted that the plaintiffs 
were not entitled to select exclusively those transa.^tions in which there 
was a loss. He ad nitted all the transactions set forth in the plaint, which 
he said anpeared in the company’s books and were known to the 
liquidator in the year 1867 when the company went into liquidation. 
[122] Ho denied all liability to the plaintiff company, and submitted chat 
tiie said transactions in shares were nob ultra vires of the company or of 
the direct 1*3. The concluding clauses of his written statement were as 
follows; — 


“7. Neither the defendant or his co-directors ever concealed or 
attempted to conceal from any one that the plaintiff company had 
carried on the said share transactions as part of their business, nor had 
they any reason to do so, as they believed that such transactions were 
intra vires oi the plaintiff company. 

“8. This defendant says that this suit, brought t\V 0 nty-threo years 
after the plaintiff company went into liquidation, is barred by the Limi¬ 
tation Acts in force from time to time during that period.” 

At the heaving the following issues (inter alia) wore raised :— 

(1) Whether the claim in this suit is barred by the law of limitation ? 

(2' Whether, apart from the law of limitation, this claim is unsus¬ 
tainable as being a stale demand ? 

(3) Whether the purchases of shares and the application of the funds 
of the company stated in the plaint, wore unauthorized by the memoran¬ 
dum and articles of the company as alleged ? 

Lang (Acting Advocate-General) and Scott, for plaintiffs. 

Maepherson and Liverarity, for defendant. 

The judgment of the Court (Parsons, J.) was as follows 

30//i Jamiarjf, 1893. PARSONS, J.— (After stating the facts and 
referring to the pleadings his Lordship said) : 

I will deal with the third issue hrsi. Ig is contended for the defend¬ 
ant that the words in the third clause of the memorandum of association 
—“carry on puc’n local trade as m »v seem prolitablo ”—would include 
the purcliase of the shaves in quLj.ion. I am not, however, able to 
assent to this contention. Speculative dealing in shares is not; trade in 
the usu:d sense of the term, and tlio memorandum itself clearly shows 
tliat the trade of tho company \Yas to bo in cotton and produce only, 
certainly not in shares. I fuid tho third issue in tlie aUinnative. 

Tho liisb issue raises tlio question of limitation, and its decision 
depends upon whother s. 10 of iho Limitation Act (XV of 1877) applies 
to tho case or not. It can dn so only if tho do''ondant as a director of 
this company was a person in whom property had [123] become vested 
in trust for some spocili i purpose. Tiio point is not without authority, 
fin In re O.rford Bcnelit Jinil niui and Investment Socirtgil) K’»v, J., savs: 
“ It I'.oritios which I cannot dispute, that(l) directors are 

(juasi-ti'ostoes of the capital of tlio company, (2) directors who improperly 
1 • " 1 ;ai are liable to repay such dividends personally 

upon tho company being wound up * ^ ^ and (5) such an act is a 


(l) 35 Ch. D, 502 (500). 
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breach of trust and the remer^y is nofc barred by the statute of limitation, j 
In 7 6 Sharpe: lure Bennett; Masonic and Geiieral Life Assurance 
Coiiipaivj V. Sharp (1), Lmdley, LJ., says : “A director of a companv is 
cerbamly not a mere agent. It is his duty, amongst other things, to 

^ i 1 * J i I * • /' « against himself, and 

the conflict between his interest and his duty whoa he has misannlied the 

company s money prevenfstha statute of limitations from applying to an 

action brought against him by the company in order to recover such 

'I Buckley in bis work on Companies, pp. 495 
CO -iyMbth tbab directors are undoubtedly trustees of tbe powers 

entrustaa to them as between themselves and the shareholders, for 
the assets of the company are entrusted to them to be applied for 
certain defined oh]eots. and they are responsible as for a breach of 
.trust if they apply them to other objects. There can, therefore. I think 
be no doubt that s 10 does apply to the present suit; for, as rule! by 
^eir Lordships of the Privy Council in Bahvant Eao Bishiuant v 
Purun Mai {%, the expression for the purpose of following in bis or their 
hands such propeiay means for the purpose of recovering the property for 
• Question ; that when property is used for some puruose other 

t an the propsr purpose of the trust iu question it may be recovered without 

1““" indicated in the section. I 

Una the nrsc issue m the negative. 

_ The secona issue raises the question of staleness of demand. The 

h, doctrine of laches is set out most clearly 

Co V Lindsay Petroleum 

nf ia C124] (p. 239) he savs : The doctrine 

O laches in Courts of Lquity is not an arbitrary or a, technical doctrine. 

Wneie it would bo practically unjust to give a remedy, either because the 
party has by his conauct done that which might fairly be regarded as 
equivalent to a waiver of it, or where by his conduct aud neglect be has, 
though perhaps not waiving that remedy, yet put the other party in a 
situation m which it would not be reasonable to place him if the remedy 
were aiterwards to be asserted, in either of these cases lanse of time and 
delay are most material. But in every case, if an argument against relief 
which otherwise would ba just, is founded upon mere delay, that delay of 
course not amounting to a bar by any statute of limitations, the validity 
ot that defence must ba tried upon principles substantially eouitable. Two 
circumstances, always important in such cases, are, the length of delay 
and the nature of the acts done during the interval, which might affect 
either party and cause a brianceof justice or injustice iu taking the one 
course or the other, so far as relates to the remedy.” The same doctrine is 
discussed in the cases of Erlanger v. New Sombrero Phosphate Co. (4) 
and In re Mammoth Copperopoiis of Utah (5). 

A consideration of those cases and of the remarks also in the case In 
reSnarpe (1) leaas me to the conclusion that if there ever was a case to 
Whic^h the ptmcipla ought to be applied, the present is such a one ; for here 
tne aeafmgs were perfectly open and above board, they were fully set out 
m the books of the company and must have been known to the shareholders 
and to all the liquidators since the winding up, and yet the suit is not 


(1) L.R, (1S92) 1 Ch. 154 (167). (2) 10 I. A. 90. 

(4) 3 Ap. Ca. 1279. (5) 50 L. J. (Ch.) 11. 
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1893 brough*; until after the expiration of twenty-four years. There is no aUegv 
SEP. 2?, tion of fraud, and the directors of this company were only doing what in 

— those times was universal, and are not shown to have been actuated by 
Original other motive than desire for the welfare and benefit of the company. 

Civil. It seems to me that the length of the delay in the present ease and the 

— nature of the acts done during the interval and the changed circumstances 
18 B. 119, Qj- defendant would make it very inequitable and unjust now to award 

the [125] claim. I find the second issue in the affirmative, and dismiss 
the suit, but without costs. 

The plaintiffs appealed, on the ground that the Judge was wrong in 
holding— 

(1) that the a’leged staleness of the claim disentitled them to a 
decree ; 

(2) that the doctrine of laches had any application to the case I 

(3) that the delay and the nature of the acts done during the interval 
and the changed circumstances of the defendant would render a decree for 
the plaintiffs unjust and unequitable. 

The defenflant also filed cross objections to the decree. He contended 
that the Judge erred (1) in not holding that the suit was barred by ■ 
limitation: (2) in holding that the words “ local trade” in the memo¬ 
randum and articles of association of the company did not include dealing 
in shares. 

Lang (Acting Advocate General) and ScoUt for the appellants (plaint- 
iffg) ;—The defendant was one of the directors of the company. As 
such he was a trustee. He and his co-directors invested the money of the 
company in the purchase of shares. The Court below has found the first 
and third issues in our favour, but has dismissed the suit, as it found the 
second issue for the defendant. Under the memorandum of association 
the directors were not justified in dealing in shares— In te Asiatic Baiiking 
Corporation ID ; Ohadwyck Healey on Companies, p. 21 ; Ashbury Rail¬ 
way Carriage^ tfc., Co. v. Riche (2). As to whether the suit was barred 
by limitation, the following authorities wore cited :—Section 10 of the 
Limitation Act (XV of 1877) : Metropolitan Bank v. Heiron (3) ; Bahvant 
Bao v. Piirun Mai (4) ; In re Oxford Benefit Building and investmeni 
Society (5) ; Flitcroft's case (6) ; Raviskill v. Edwards (71 ; Buckley on 
Companies (Gth Ed.), pp. 495 to 497 ; In re HalletPs Estate (8). 

Whore the Act of Limitation applies, the equitable doctrine with 
regard to staleness of claim does not apply. They referred [126] to 
Buckley on Companies (Gth Ed.), p. 411 ; Stringers Cose (9); Erlanger 
v. New Sombrero Phosphate Co (10) : Rama Bau v. Baja Ban (11) ; Pedda- 
inutkulaty v. N. Timma Reddy(12 ); Tarack Chundcr Bhuttacharjeev Huro 
Sunicur Sandyal (13) : In re Sharpe, (Cc. fl4) ; The New Fleming Spinning 
and Weaviiuf Co. v. Kessowji Naik (15) ; Juggernath Sahoov, Syud Shah 
Mahomed(lG) ; In re Uallelt's Estate[\l) ; Cunninghamv. Foot (18); Lindsay 
Petroleum Co. v. Ilurdild) ; In re Mammoth Copperopolis of Utah (20) ; In 
re Alexandra Palace Co. (21). 


(1)L. n. 4 Ch. 252. 

(4) 10 I A.OO. 

(7» 31 Cb. 1). ICO. 

(10) 3 Ap. Oft. 1218 (1278). 
(13) W.R. C. R. 2fi7. 
(16) 2 I. A. 48. 

(ID) L R. 5 P.C. 221. 


(2) L. R 7 H. L. 653. 

(5) 35 Ch. D. 502 (500). 

18) 13 Ch. D. 690. 
(lli21\rHC.R. 114. 

(14) L.R. (1892), I Ch. 154. 
(17; 13 Ch. D. 709. 

(20; 60 L.J. (Ch.) 11. 


(3)5 Ex. D. 319, 

(6) 21 Ch. P. 519. 
(9) Jj. U. 4 Ch, 475. 
(12) 2 M.H.C R. 270. 
(15) 9 B. 373. 

(18) 3 Ap.Ca. 974. 
(21) 21 Ch.D. 149. 
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Inverarity {wiWci Macpherson) for the respondeat (defendant).—We 
contend that the Limitation Act (XV of 1877) applies to this case, and that 
the suit was barred at the end of six years by art. 120 of the schedule of 
that Act._ In cases to which s. lO of that Act applies it is true that no 
lapse of time is a bar to an action. But that section does not apply here. 
I^t applies only when the suit is a suit against “ per^^ons in whom property 
has been vested in trust for some specific purpose. ” But a director of a 
company is not such a person. He is not a trustee, and be is not a person 
m whom property is vested for a purpose. Ho is, no doubt, in a fiduciary 
position and may be guilty of a breach of duty or a breach of trust but 
that does not necessarily make him a trustee. Persons in a fiduciary 
position are loosely and for convenience called trustees, but they are not 
necessarily trustees. Section 10 does not apply to ail persons in a 
fiduciary position. It dees not apply to all cases of breach of duty or 
bleach of trust. It is expressly limited to breaches of trust by persons 
who are strictly and properly trustees. Compare Stat. 3 and 4 Will. IV. 
^ 25, from which s. 10 is taken. For a definition of breach of trust, see 
Wharton s Law Lexicon, p. 102, No person is properly called a trustee 
except a person m whom property is vested. Directors of a company 
have merely an authority or power to manage the property of the company 
but no estate is vested in them. As to the meaning of “ vest ” see [127] 
Lord Westbury’s judgment in Dickenson v. Teasdale (l) ; Kherodemoncij v 
noorgamo7iey (2); Covcrdale v. Qharlion m ; Greender v. Mackintosh { 4 :) 
Lompara the Indian Insolvent Act (Stats. 11 and 12 Vic., c. 21) s. 7- 

o ^ ’ ^o^*5ay Municipal Act III of 1883. s. 298 ; EoHs v 

The Vestry of St. George the Martyr of Southioark (5); Qiieensbury 

In^sitlal Society v. Pickles (6) ; Lindley on Companies (5th Ed.), pp 364 

—374. Directors are not trustees : see per Bowen, L. J., in Imverial 

Uydr^olts Hotel Company v. Hamson (7) ; In re Faure Electric Accumu^ 

Zaior Co (8) ; dc.. Building Go. v. Aizleioood {2) \ Knowles y. 

6co«i! (10) : Smith Y. Anderson (11); The London Trust Go. v Mac¬ 
kenzie (12). 

Q Indian Trusts Act a director is not a trustee; see 

s. S . That Act regards a trustee as owner of the property : see s. 88. 

i?aZvanirav v. Purshotam (13): Umiashankar v. 

Onnetalal (14) : Luchmee Buksh Roy v. Runjeet Ram Panday (15) ; 

ixreender Y. Mackintosh (4) ; Kherodemoney v. Doorgamoney (2) ; Aruna- 

chala Y. Ramasamya (16); Thackersay Dewroj v. Hurbhum Nursey (17) ; 

^emindarof Palcondah v. Secretary of State for India (J8) ; Balwant Ra 'o 

v. Purun Mai (19) ; Lindley on Company Law (5th Ed ) 

p. 526 ; Trevor v. Whitworth (20). We contend that the suit is barred bv 
limitation. ^ 

Lanff, in reply, as to the meaning of the word " vest'' referred 
to Sethu Y. Krishna (21) ; Sethu v. Subramanya (22); Metropolitan 


(1) 1 DeG.J. and S. (59). 
(3) 4 Q.B.D. per Butt, J. 1‘20 

(6) 14 Ch. D. 785. 

(7) 23 Ch. D. 12. 

(9) 44 Ch. D. 452. 

(11) 15 Ch. D. 276. 

(13) 9B. H. C. R. 99 (111). 
(15) 13 B. L. R. (P.O.), 177. 
(17) 8 B. 432. 

(19) 101. A. 90. 

<21) 14 M. 61. 


(2) 4 C. 456. 

(4) 4 C. 897. 

(6) L.R. 1 Ex. 1. 

(8) 40 Ch. D. 141 (150). 
(10) L.R. (1891), 1 Ch. 722. 
(12) 62 L. J. Ch. 870. 

(H) 1 B. 19. 

(16) 6 M,402. 

(^8) 12 I. A. 120. 

(20) 12 Ap. Ca. 409. 

(22) 11 M. 274 (279). 
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Bank v. Beiron (1); Stroud’3 Judicial Dictionary (1890); The English 
Judicature Act, 1873, s. 25. 

JUDGMENT. 

[128] Sargent, C. J.—The suit, which has given rise to this appeal, 
was brought by the liquidator of the Kathiawar Trading Company against 
the defendant, who was one of the directors during the short existence of 
the company before going into liquidation, to recover the balance of money 
expended by the directors in the purchase of shares of various companies, 
and which have not been accounted for, on the ground that such share 
transactions were ultra vires, the company and, therefore, the directors. 
The transactions as alleged in the plaint are not disputed by the defendant, 
who is the only surviving director with the exception of Jugjivan Hemji 
and Gopalrao Bulwant, who have become insolvents. 

The first question, therefore, for consideration is whether the trading 
in shares by the directors was within the words of the memorandum of 
association, which determines the purposes for which the company was 
incorporated. (His Lordship read the clause in the memorandum above 
set forth and continued ;—) 

It has been contended for the defendant that it came within the general 
words “ and carry on such local trade as may seem profitable.” It would, 
we think, be difficult to say that the term “ trading ” necessarily excludes 
trafficking in shares ; but such general words must, according to well- 
established principles of construction, be read in conjunction with what 
hfts gone before in the memorandum. The case of Ashbury Raihvay 
Carriage, dc., Company v. Biche (2) is a good illustration of the application 
of that principle of construction. Now the primary object for which 
this company was established was to do commission agency, a general 
trading in cotton and other staple products, to be procured, as far as 
possible, from the producers in Kathiawar, Gujarat, Marwar and parts of 
the interior of the country, with the view of disposing of the same either 
in Bombay or shipping them to England ; and, secondly, general trading 
in goods and commodities suited for the market in the interior of India. 
So far the object of the company (as stated by the memorandum of 
association) is to trade with the interior of India ; but, if found desirable, 
the company might purchase cotton and produce in [129] Bombay and 
ship to England and “carry on such local trade as might seem profitable,” 
In other words, the memorandum contemplates the possibility of its being 
found desirable to purchase cotton and produce in Bombay for the purpose 
of shipping to England and carrying on such local trade as may seem 
profitable.” By “ such local trade ” must be meant trade in Bombay of 
the same nature as before mentioned, viz., goods and commodities tho 
choice being left as to the particular goods and commodities they should 
trade in. “ Goods and commodities” cannot, we think, according to tho 
ordinary use of those terms, be held to include, “shares in companies,” and 
we agree, therefore, with the Judge of Division Court that the trans¬ 
actions were ultra vires. 

Assuming, then, that the moneys of theoompany were misapplied by 
the directors in the sense of being applied to a purpose, which was ultra uirfiSt 
there can be now no doubt, upon the English authorities that the directors 
are liable to replace the moneys. I need only refer to the judgment of Sir 
G. Jessel in lure National Fund Associatio7i(S) where the payment of divid¬ 
ends out of capital was held to be ultra vires, and of Lord Justice Lindlay 

(l) 6 Ex. D. 325. (2) L. R. 7 H. L- C64. (3) 10 Oh, Div. 128. 
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in In re Sharpe{l) when ha says “ as soon as the conclusion is arrived at that 
the Company s money has been applied by the directors for purnoses which 

sanction, it follows that the directors are liable to 
replace the money, however honestly they may have acted " 

nam Jv question in the case remains for consideration, 

a' I f T-^ liquidator is 

I ^ A or by the stalenoss of the demand on the 

Council in Lindsay Petroleum Co. v. 
wf Blackburn m Erlanger v. New Sombrero Phosphate CoX3). 

nlafn ® 10° of Limitation on which the 

p aintiffs lely such a claim would be barred, we anpreliend, in six years 

under art. po of the Act, which period has long expired, and it has’been 

Sfcahle t t?® that the language of the above section is not 

applicable to the present case. Now that directors are owasi-trustees in 

respect of the capital [130] of the company, and it is said that in the 

event of their applying the funds of the company in a mLnel which^s 

vires the memorandum of association, the relief which the Court will 

give against them is not barred by the Statute of Limitations is treated 

as settled law by Kay, J., m Li re Oxford Benefit Building and InvestnLnt 

Society^) and was so regarded by the Court of Appeal in In re Sharpe (l) 

It IS, however, to be remarked that directors of a company am 

eithir n‘f‘^’from pleading the bar of the statute by yhtue 

tasl Court of Equity applicable to all trLtees o^ 
?Masr-tru3tees, oi else by the Judicature Act of 1873, which is applicable 

bolding 'property upon trust, but that the Question 
whether they are precluded in this country, depends exclusiyelv unon 

2n! be regard “d °f B. 10 of the Statute of Limita¬ 

tion., be regarded as persons in whom the pronerty of the comnanv 

them ^ is thrL?' Purpose.” It is certainly not vested in 

tuem, as is the case with trustees of a settlement or will. Lord Justice 

James remarks on this distinction in Smith v. Anderson. (5) He says • " The 

property, but that is a rare, exceptional and casual circumstance.” 

tn Electric Accumulator Co. (6) alluding 

to the same distinction says ; One obvious distinction, (i. e.. between 

directors and trustees of a settlement or will), is that the property of the 

of management and control vested in them over the property 

./V® '^°'^htless by reason of such management and control 
that they are held liable for the misapnropriation of the trust funds as 

but of Dean Coal Mining Companyil) 

"vlfc^inp” r contrary to the ordinary accepted meaning of the term 
vesting to say that property is vested in persons by reason merely of their 
having control over it. “Vesting” as explained by Brett and Cotton JJ in 
Coverdale^. iiZXl CharltonlS) when applied to the subject-matter’of pro¬ 
perty according to its ordinary legal acceptation gives the property in it and 
^t merely the control oyer it. Again, in Dickenson v. Teasdale{9) Lord 
Westbury construing vesting ” in 3 and 4 Will. IV s 25 which is 

thaf“va'r ® 10 °f the Limitation Act of 1877, c.’ 27, held 

that vesting implied property in the subject-matter that a person who 


(1) li. R. (1892) 1 Oh. 165 
(4) 35 Ch. D. 509, 

(7) 10 Gh. D. 451. 


(2) L. R. 5 P. G. 221. 
(5) 15 Ch. D. 275. 

(8) 42 Q.B.D. 120. 
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(6) 40 Ch. D. 150. 

(9) 1 Deg. J. & S. 52 
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1893 had merely power to charge the land did not, therefore, come under the 

SEP, section. On the whole, although directors of a company are gwasi- trustees. 

- we think it would be unduly straining the language of s. 10 to say that 

Original they are persons in whom the property of the company is vested as con- 

CiviL. templdted by that section. It may perhaps be subject of regret tlaat such 

- should be the conclusion on the language of the section. If so, it will be 

18 B. 119. Legislature to amend the section. 

This is sufiicient for the decision, but we think it right to express an 
opinion that, in any view of s. 10, the staleness of tbe present d^and is 
a valid defence to the action. In In re Mammoth Gopperopolis of Utah[lU 
Hall, V. C., held that the claim against the directors could not be enforced 
on tbe ground of great default on tbe part of the liquidators and the 
difliculty in which the directors would be consequently placed by such 
default. It is true that in In re Sharpe two of the Lords Justices, Lindley 
and Fry, L. JJ.. reserved their opinions whether the doctrine of staleness 
of the demand is applicable to a demand against directors to restore the 
funds applied nllra vires, but as the liquidation is for the purpose of 
settling all claims arising out of the working of the company and all 
interests, whether of the creditors or the shareholders, are fully represen^b- 
ed for that purpose by the liquidators, it is difficult to understand why 
the doctrine when the liauidators are in fault should nob etjually apply to 
such a demand. In theVesenb case the liquidators, as admitted by the 
present liquidator, bad full knowledge that the canital of the company bad 
been applied in trafficking in shares. That is shown by the directors 
report and the schedule of debts [132] produced by the liquidators at the 

commencement of the liquidation. Nevertheless the liquidators never 
made any claim or took any steps to make the directors liable until the 
present suit was brought. During the long period of twenty-three years 
which has elapsed since the company wont into liquidation the co¬ 
directors of tbe defendant have either died or become insolvent, and the 
defendant’s right bo contribution from them in the event of his being 
held liable is thus rendered practically valueless—a circumstance much 
relied on by Lord Campbell, in Bright v. Legerton (2), as showing the 
unreasonableness of a stale demand in that case and which the cases show 
is the foundation of the doctrine. In Erlangerv. New Sombrero Phosphate 
Go,, Lord Blackburn says : “It must ahvays be a question of more or 
less dependence on the degree of diligence which might reasonably 
be required and the degree of the change which has occurred whether the 
balance of justice or injustice is in favour of granting the remedy, or with¬ 
holding it.” In the present case, after such a period of time and such 
changes, we cannot doubt the balance is in the favour of the latter, and 

that the Division Court was right in so holding. 

For these reasons we must oontirm the decree, except as to costs. 

The plaintilf to have his costs here and in the Division Court. 

Decree confirmed. 

Attorneys for the plaintiffs Messrs. Crawford, Burdcr and Co, 

Attorneys for the defendant :—Messrs. Bhaishankar and Kanga, 


(2) 2 DoG. P, and J. G06. 


(1) 50 L. J. Ch. 11. 
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18 B. 133. 

[133] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Chief Justice^ and Mr. Justice Bayley. 


Gopal Krishna Parachure {Original Plaintiff No. 2), Apvellant v. 
SAKHOJIRAV {Original Defendant), Respondent.'^ i30lh January, 1893.J 

Khoti Act (Boynbay Act I of 1880, ss. 17 f, 20 U 21 § ajid ^2*:,)—Entry in the Sfttlement 
Officer's tccorrf—“ Conclusive and final evidence &/ the liability "^Reference to debate 
in Legislative Council — Construction. 

An entry in tbe Settlement Officer’s record referred to in s. 17 of the Khoti 

Act ^Bombay Act I of 1880) i? conclusive as to the nature and amount of rent. 

The words'‘conclusive and final evidence of the liability” in s. 17 have the 

effect of shutting out any other evidence on the subject which might bo adduced 
before tbe Civil Court. 

Tbe words when not final ” in s. 21 of the Act refer to the finality ascribed 
ins. 17 to the entries of the nature therein mentioned, and which follow as 
contemplated in s. 20 on the survey officer arriving at his decision. 

For the purpose of construing an Act. the debate upon the Bill when before 
tbe Legislative Council is not to be referred to. 

[F., 20 B. 475; 20 B. 729 (731) ; 21 B. 467 (472) ; R.. 21 B. 235 (242) ; 21 B. 480 (487,] 

Second appeal from the decision of J. Fitzmaurice, Acting District 
Judge of Ratnagiri. 

[134] The plaintiff sued to recover from the defendant the balance of 
profits for the years 1886-1887 and 1887-1838 on account of the cultiva¬ 
tion of certain lands in a village of Doncavali, of which the plaintiffs’ agent 
was tbe managing khot. The suit was filed on the 20th July. 1888. 

Defendant contended {ijiter alia) that the plaintiff was not entitled 
to recover thal (rent in kind) for the lands which were liable only to a 
permanent makta (rent in cash) ; that on the 12fch June, 1887, it had 
been decided by the Soeciat Assistant Collector and Settlement Officer 
that the lands were liable to makta ; that tbe suit not having been insti¬ 
tuted within one year from the date of that decision was time-barred ; that 
the makta for the year 1886-1887 was already paid, and that he was ready 
and willing to pay tbe balance of makta for the year 1887-1888, but the 
plaintiff had declined to accept it. 


• Second Appeal, No. 725 of 1891. 

Tbe following are the sections of the Act referred to:— 

t 17. The other records prepared under the said section shall specify the nature 
and amount of rent payable to the khot by each privileged occupant according to the 
provisions of s. 33, and any entry in any record duly made under this section shall be 
oonoffisive and final evidence of the liability thereby established. 

+ it hhall appear to tbe survey officer, who frames the said register or any 

other record, that there exists any dispute as to any matter which he is bound to 
record, he may, either on the application of any of tbe disputant parties, or of his own 

motion, investigate and determine such dispute and frame the said register or other 

record accordii gly. 

§ 21 . In any such matter tbe decision of the said survey officer, when not final, 

shall be binding upon all tbe parties affected thereby until reversed or modified by a 
final decree of a competent Court. 

11 22. No suit shall lie against the said survey officer, or against Government, or 
any officer of Government to set aside any such decision of a survey officer; but the 
record from time to time be amended by the said survey officer, or when the survey 
sottlezneDt is concludsd by th6 Collector, in dccordaoce with any such decree as 
aforesaid which the parties may obtain inter se on an application, accompanied by a 
certified copy of such decree, being duly made to the said survey officer, or to the 
Collector for that purpose. 
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The Subordinate Judge found that the custom of the payment of the 
makta alleged by the defendant was proved: that the suit was not barred 
by the order passed by the Settlement Officer, but that it was barred by 
art. 14, sch. II of the Limitation Act (XV of 1877) only with respect 
to the lands comprised in that order and not with respect to others. The 
Subordinate Judge, therefore, allowed the claim to the extent of 

Rs. 28-3-10. 

The plaintiff appealed to the District Court, and the defendant pre¬ 
sented cross-objections under s. 561 of the Civil Procedure Code (Act XIV 
of 1882). 

The District Judge held that the entries of the nature of the amount 
and rent contained in the decision of the Settlement Officer were absolu¬ 
tely final. In his judgment be said :— 

Now s. 17 of the Khoti Settlement Act, 1880. says that ‘any entry 
in any record duly made under this section shall be conclusive and final 
evidence of the liability thereby established.’ Sections 20 and 21 must 
relate to disputes as to other matters than the nature and amount of 
rent payable to the khot by each privileged occupantfor s. 21 says 
‘in any such matter the decision of the said survey officer, when nob final, 
shall be binding * ^ * until reversed or modified by a final decree of a 

competent Court.’ 

[135] “A distinction is plainly made between the effects of entries in 
regard to the particular matters reierred to in s. 17 and the effects of those 
mide under s. 20, the latter being liable to be upset by the Civil Courts, 
while the former are conclusive and final evidence of the liability 
thereby established.’ 

“ That the entries under s. 17 are intended by the Legislature to be 
final,—that is, not liable to be upset by the Civil Court,—is, I think, 
shown by the debate in Council on the Hill, which took place on the 
6th January, 1880 ” (The Judge then quoted passages from the debate 
and continued:—) ‘‘I am, therefore, of opinion that the entries shown in 
Ex. 18 referring to some of the lands in dispute are final evidence that 
those lands are liable to'viakta at the rates laid down.” 

The Judge having come to the above conclusion, the parties consented 
to a decree being passed for the plaintiff for the amount awarded by 
the Subordinate Judge with costs : the right of appealing against the 
decision of the Judge being reserved. 

The plaintiff preferred a second appeal to the High Court. 

Gduesh Krishna Dcshajujikh, for the appellant (plaintiff):—The lower 
Court has misconstrued s. 17 of the Khoti Act. That seobioo must be read 
along with s. 22. An entry made by a settlement officer under the 
provisions of s. 17 is conclusive of the liability mentioned in the entry 
itself and no further. The entry is final and conclusive so long as it 
exists, but not for ever. Section 22 contemplates the modification of the 
entry made under s. 17. Section 17 should ho construed in a manner 
consistent with the tenor of the whole Act. A Civil Court cannot^ go 
behind the entry so long as it stands, but a Civil Court may entertain a 
suit for the cancellation of the entry. If the Legislature bad intended that 
the entry should be final, then the section would have ended with the 
word "final,” and there would have been no addition of the other \Yords. 
The present suit is brought for the purpose of getting the entry cancelled. 
In interpreting ss. 17 and 21 of the Khoti Act the Judge was wrong in 
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referring to the debate in the Legislative Council. Act X of 1876, s. 12 
was cited. * ‘ 

[136] Ganpat S.idashiv Eao, for the respondent, was not called upon. 

JUDGMENT. 

Sargent, G. J. The District Court was wrong in referring to the 
debate on the bill for the purpose of construing s. 17 of the Act, but 
we agree with him in his conclusion that the entry in the Settlement 
Omcer s record was conclusive as to the nature and amount of the rent. 
The words conclusive and final evidence of the liability ” must, in the 
ordinary and grammatical meaning, have the effect of shutting out any 

other evidence on the subject which might be adduced before the Civil 

Court. 

It was argued indeed that s. 21 provides for the entries being only 
binding on the parties until the decision of the survey officer has been 
reversed by a competent Court, and that the words “ when not final" 

u* only to such matter as by the Revenue Jurisdiction 

Act of 1876 has been withdrawn from the jurisdiction of the Civil Courts. 

If that had been the intention we should expect it to be expressed in very 

different terms. The object of ss. 20, 21, 22 is to point out the course the 

survey officer is to pursue, when there are disputes between the parties, 

m order to enable him to make the entries required by s. 17. And the 

words when not final" can only, therefore, properly refer to the finality 

ascribed m s. 17 to the entries of the nature therein mentioned and 

which follow as contemplated by s, 20 on the survey officer arriving at 
nis decision. 

We must, therefore, confirm the decree with costs. 
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Decree confirmed. 


18 B. 136. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Devshankar Naranbhai and others {Original Plaintiffs), 
Appellants v. Motiram Jageshvar {Original Defendant), 

Respondent^ [30th January, 1893.] 

Hindu law Will—Bequest to dharmada—Dharmada—Dharma. 

A bequest in favour of dharmada is void by reason of unceirtainty. The law 
on this point is the same in the Mofussil as in the Presidency town. 

CR., 22 B. 774 (773) ; 31 G. 895 {897) = 8 G. W. N. 053.] 

[137] Second appeal from the decision of G. McCorkell. District 
Judge of Ahmedabad, reversing the decree of Rao Saheb Maneklal 
Narotamdas in suit No. 589 of 1889. 

The plaintiffs sued, as executors of the will of one Jethalal 

Jageshvar, to recover possession of certain moveable property belonging 

to the testator, or for its value, and for an injunction restraining the 

defendant from obstructing them in taking possession of the property in 
dispute. 


* Second Appeal, No. 864 of 1891. 
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The material portions of the will in question were as follow;— 

“ After my death my executors shall cause my obsequies to be 
performed by my brother Mobilal and his son Amritlal conformably to 
the custom of my caste and with reference to the amount of my property. 

The executors shall pay out of my property Es. 100 to my brother 
Motilal and his sons. Should they not perform my funeral ceremonies 
the same should be performed by my sister’s son. And the amount 
ordered to be paid to my brother should be paid to him. The ceremonies 
should be performed up to my anniversary. SJunild any property remain 
after 2 uhat is expended as above, the whole of it should be expended for 

dhannada after my death by the trustees as they think proper:' 

The defendant contended (inter alia) that the will was invalid, and 
that the residuary bequest to dharmada was void for uncertainty. 

The Subordinate Judge held that the will was valid; that the 
residuary bequest was not void on the ground of uncertainty, and that 
the plaintiffs, as executors, were entitled to recover the property in 

dispute. He, therefore, awarded the plaintiffs’claim. 

This decision was reversed, on appeal, by the District Judge, who 
held, on the authority of Lakshmishankar v. Vaijnath (1), that the 
bequest to dharmada was void, and that though the will was valid so far 
as it related to the performance of the funeral ceremonies and the 
payment of Es. 100 to the testator’s brother, the plaintiffs were not 

entitled to recover, as the funeral obsequies bad been already performed 

by the deceased’s brother, who was willing to allow bis claim for those 
expenses to be merged in his general title. 

[138] Against this decision the plaintiffs preferred a second appeal to 

the High Court. 

Goverdhan M, Tripati, for appellantsThe question in this case is 
whether a gift in dharmada is void for uncertainty. The word dhantuida 
is nob synonymous with dhartna. The latter is a term of very wide 
import, as denoting religion, charity, benevolence, virtue, justice, &o., 
whilst the term dharmada is restricted in its meaning to charitable gifts 
alone. Bequests to charity are valid under the English law— In re 
Douglas (2); Wilkinson v. Lindgrcn (3); In re Sutton (4); Lewis v. 
Allenby ilo). Bub assuming that dharmada end dharm are convertible 
terms, still the law on this subject, as laid down by this High Court in the 
Presidency town, has no application to the Mofussil The rulings in 
Gangbai v. Thavar Malla (6) and Gursandas Govindji v. VinidravaJidas (7) 
do not govern the present case. These cases are decided by analogy to 
Statute 43 Eli?;., c. 4. But it would be wrong to extend the analogy of 
this statute to cases arising in the Mofussil—T/iC Advocate General v. 
Vishvamith (8); Par^nanandas Jivandas v. Veyiayekrao (9). 

Manckshah Jehangirshah, for respondent.—There is no difference in 
meaning between dharma and dharmada, Dharmada is property set apart 
for dharma. It would be wrong to restrict the meaning of dharmada bo 
charitable gifts alone. The reason why a bequest to charity is valid under 
the English law is because the Courts of Equity in England have always 
attached a definite meaning to the term " charity." Has the word dharma 
such a definite meaning here? It means any kind of charitable, religious, 
or benevolent objects. It is too vague and uncertain. It is on this account 
that a bequest in dharma is held void. The Court cannot give any effect 

(1) 6 B^ 24. (2) 35 Ch. D. 472. (3) L.R. 6 Oh. 670. 

(4) 28 Oh. D. 464. (6) L.R. 10 Eq. Ca. 6G8. (6) 1 B. H. 0. R. 71. 

(7) 14 B. 482. (8) 1 B. H. 0. R. App. 9. (9) 7 B. 19. 
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to such bequest. And the law on this point is now too well settled to be 
called in question. 

JUDGMENT. 

Fulton, J. —We have carefully considered the arguments of 
Mr. Govardhanram, but are unable to hold that there is any real dis¬ 
tinction between a bequest to be expended on dharmada and [139] a 
bequest for dharm. If it be the case that the latter is void as being too 
vague a specification of the objects on which the testator desired his 
money to bo expended, it appears to us to follow that a bequest for 
dharmada must equally fail by reason of uncertainty. 

Mr. Maneklal Narotamdas, in an able judgment, questioned the cor¬ 
rectness of the decisions in which it has been held that bequests for dharm 
are ineffectual ; but we think that the point has been settled in this 
Presidency for so long a time that it is now imnossible to reconsider it. 
The earliest ruling on the subject to which our attention has been called is 
that of Sir Erskine Perry and Sir W. Yardley in the Advocate General v. 
Damothar (l), which was followei in Pranjivandas v. Deokuvarhai (2) by 
Sir M. Sausse, C.J., and recently by Mr. Justice Parsons in Ciirsandas v. 
Vundravaitdas (3). It was urged that these decisions were passed either 
by the Supreme Court or by the High Court on its original side, and were, 
therefore, not determinative of the law in the Mofussil; but it appears to 
us that in a matter of this kind there can be no difference between the law 
in force in the Presidency town and that of the other parts of the Presi¬ 
dency. The Charter of the Supreme Court required it to be guided by the 
laws and usages of the Hindus, just as the Mofussil Courts are bound by 
Peg. II of 1827 Co give effect to them. It can hardly be contended 
that there was any established law or usage regulating the phraseology of 
Hindu wills in the island of Bombay at variance with the law and usage 
on the same subject in the district of Abmedabad ; and, therefore, it 
follows that, if the Supreme Court correctly applied that law and usage 
in the case of Advocate General v. Damothar, that application must be 
followed in the Mofussil just as much as in the town of Bombay. This 
principle appears to have been recognised by Melvill, J., in Lakshmi- 
shankar v. Vaijnath (4), in which he does not seem to have doubted that 
a devise to dharm without any qualifying expression was too vague an 
indication of the testator’s intention to constitute a valid gift to charity, 
or to have questioned the propriety of relying [140] on the decisions above 
referred to as precedents in a Mofussil case. 

Whatever, then, might have been our opinion, if the matter had come 
before us unaffected by previous decisions, we do not feel justified now in 
re-opening the subject. It is clear that, when the object of a bequest is 
so vaguely described that it cannot he ascertained, the gift must fail, but 
the exact point at which the line should be drawn between reasonable 
certainty and vagueness must necessarily give rise to a good deal of 
difference of opinion. If, then, there is to be any consistency in the 
decisions of Courts, and each case is not to bo left to the individual 
opinion of the Judge who happens to try it, it is manifest that, when the 
vagueness of a word or expression has been pronounced in a course of 
decisions by Judges of high authority to be such as to render void the 
bequest to which it has been applied, it becomes the duty of other Judges 


(1) Perry’s Oriental Cases, 626. (2) 1 B.H.C. R. 76, note. 

(3) 14 B. 4S2. (4) 6 B. 24. 
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1893 to accept their views, unless it can be said with reasonable certainty that 
Jan. 30. they are erroneous. In the present case, however, this cannot be said ; 

for though there may be some difficulty in distinguishing between many 
Appel- objects included in the word dkarm ” and those comprised in the 

LATE term “charity,” and it may be unsafe to hold that the latter covers a 
Civil, narrower range than the former, we think that the ground on which the 

- decision in the Advocate General v. Damodhar was based, namely, that the 

18 B. 136, reasons which led the Court of Chancery to uphold the validity of gifts 

to charity, were inapplicable to gifts to dharniy can hardly be disputed. 
Other reasons might possibly be assigned for holding that the expression 
“ dharm ” or ‘'dharmada ” is not vague or indefinite ; but apart from Eng¬ 
lish precedents, we think that this question is of so uncertain a character 
that we ought to be guided by the decisions of the Judges who have 
already considered it. In a purely discretionary matter of this kind the 
earlier decisions must prevail in settling the law. 

We, therefore, hold that the bequest in favour of dharnnda was void 
by reason of uncertainty, and confirm the decree. All costs throughout 
to be paid out of the testator’s estate. 

Decree confirmed. 

18 B. 141. 

[141] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Dayabhai Lallubhai AND ANOTHER (Original Defendants 
Uos. 1 and 4), Appellants v. Gopalji Dayabhai (Original 
Plaintiff), liespondent.* (2nd February, 1893.] 

Landlord and tenant—Joint family — Manager—Lease granted by manager—Right to 
sue for rent under such lease —Co-s/wrer^—Parlies—Prcclicc. 

A manager of a joint Hindu family who, as such, has granted a lease, is during 
bis lifetime the only person to sue for rent due under the lease, but after hiB 
death bis son, who has not succeeded his father in the management, cannot sue 
without joining the other members of the joint family as parlies. 

Dada v. Baku (1) and Sayad Fatula v. (2) followed. 

[Rel., 22 M. 326 (327).] 

Second appeal from the decision of J. B. Alcock, District Judge of 
Surat. 

Suit for rent. The plaintiff sued the defendants for Rs. 139-8, the 
balance of rent for the year 1946 due on a rent-note alleged to have been 
passed by the defendants to the plaintiff’s father Dayabhai Morarji. 

Defendants Nos. 1 and 4 pleaded (inter alia) that they had passed 
the rent-note to the plaintiff’s father Dayabhai as the manager of the 
united family to which the plaintiff belonged, and that the plaintiff could 
not sue alone, as the other members of the family had a shai'e in the sum 
sued for. 

Defendants Nos. 2 and 3, Bhula Sura and Bhimbhai Bhulabhai, 
admitted the claim. 

• Saoond Appeal No. 884 of 1891. 

(1) P.J, 1876. p. 11. (2) P.J. 1884. p. 33. 
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JUDGMENT. 

Sargent, C. J.—The decisions in Dada v. Bhau (l) and Sayad 
Fatulla V. Bola (2) show doubtless that the plaintiff's father, who was 
manager and has such granted the lease, was the only person to sue for 
the rent whilst he was alive. But when he died, the plaintiff did not 
succeed to the management, and had, therefore, no exclusive right to sue 
for the rent. 

We must, therefore, reverse the decree with costs here and in the 
lower appellate Court, and restore that of the Subordinate Judge. 

Decree reversed, 

18 B. 142. 

APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt,, Chief Justice^ and 

Mr. Justice Bayley. 

Manaku kom Pedru {Petitioner) v. Sitaram Atmaram Vagh 

{Opponent).'*' [6th February, 1893.] 

Practice — Proctdtire —Ex parte decree-Co-defeiidants—Small Cavse swii — Ex parte 
decree against one of several defendants—Application by co-defendant to set aside 
decree—Case re-opened with respect to the applicant only—Civil Procedure Code 
{Act ZIFo/1832), ss. i06, 108. 

Where a decree is set aside on the application of a defendant against whom it 
was passed ex the case is not re-opened as against a co-defendant who had 

appeared and defended the suit. 

IN. F., 24 A. 383 (390) = 22 A.WN. 76 (F. B.) : F., 31 M. 454 (457) = 1S M.L.J.453 = 
4 M.L.T. 230 : 6 C. L. J. 226 (231) ; 15 C.P.L. R. 179 (181).] 

Reference made by Rao Bahadur Raghavendra Ramchandra 
Gangolli, First Class Subordinate Judge of Karwar, under s. 617 of the 
Civil Procedure Code (Act XIV of 1882). 

• Civil Reference No. 1 of 1893. 

(1) P. J. (1876). p. 11. (2) P. J. (1884), p. 33. (3)P. J. (1884), p. 286. 
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The Subordinate Judge held that the plaintiff could not sue alone, as 
the land in question was admittedly joint family property, and that the 
plaintiff was not shown to be manager of the family. He held that the 
other co-sharers were necessary parties, and he, therefore, dismissed the 
suit as against defendants Nos. 1 and 4. 

On appeal by the plaintiff, the District Judge held that, as the defend- 
-ants had paid rent to the plaintiff, they were estopped from disputing his 
title to receive rent from them, and that the other members of the family 
were not necessary parties. He reversed the lower Court’s decree and 
awarded the plaintiff’s claim. 

[142] Defendants Nos. 1 and 4 preferred a second appeal. 

Manehshah J. TaleyarkhaJi, for the appellants (defendants) :—The 
plaintiff succeeded his father as one of the heirs, but not as manager of the 
family. Therefore, the suit brought by him alone without joining the 
other co-sharers, who are equally interested in the estate, cannot lie. 

Mahadeo Chimnaji Apte^ for the respondent (plaintiff). He cited 
Dada v. Bhau (1) ; Sayad Fatulla v. Bola (2) ; Jethu Jadhavji v. Ganpat~ 
rav{3). 
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[143] The opponent Sitavam Atmaram Vagh brought a suit against 
Francis Pedru and his mother Manaku in the Court of the First Class 
Subordinate Judge of Karwar, in its Small Cause jurisdiction, to recover 
Ea. 476-9-0 due upon a promissory note jointly passed by them. At the 
hearing only the first defendant appeared and resisted the claim. The 
second defendant, Manaku, was absent. The Subordinate Judge passed 
a decree against both the defendants. Subsequently Manaku (defendant 
No. 2) applied to set aside the decree, and the question arose as to 
whether, if the application were granted, the case would be re-opened with 
respect to defentlant No. 1. The Subordinate Judge referred the question 
as follows ;—- 

" Whether an application by a co-defendant praying for setting 
aside an cx-partc decree in a Small Cause suit, if granted, re opens the 
case against the defendant or defendants who were present and who 
conducted the defence in the original trials in cases where there is a 
common cause of action against all the defendants. ” 

The opinion of the Subordinate Judge was in the negative. He 
referred to the following :—Brojonath Sarmah v. Aimnd Moyee 

Dehici (1) ; Huro Krishno Doss v. Motp.e Chand Baboo (2) ; Doohhce Khan 
v. Eajcssuree Ranee (3) : Ntsiarinee Dassee v. Debnath Bose (4). 

Purushotam Paraslniram Khare {aymcMS cnr7(e), for the petitioner. 

Vastideo Gopal Bhandarkar (aviicxis ciirice), for the opponent. 

OPINION. 

Sargent, C. J.—Having regard to the language of ss. 106 and 108 
of the Civil Procedure Code (Act XIY of 1BB2) the question must be 
answered in the negative. 

Order accordingly. 


18 B. m. 

[144] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr, Justice Fulton. 

KrisHNA.ti {Original Plaixitiff}, Appellant v. Wamna.ti (Origmal 
Defexidant), Bespo7idc7it.'^ [9th February, 1893.] 

Fraud—Plaint—Form of lylaint—Chargcs of fraud—Avieyidvunt of pjavit—Practice^ 
Procedure. 

Where a plaintiff seeks relief on the ground of fraud, and the pUint containa^ 
general allegations, but no specific instances, of the alleged fraud, it ought to bo 
immediately, on presentation, rejected or returned lor amendment, as it does not 
disclose a cause of action. 

The plaintiff sued to recover damages caused by the defendant’s fraud during 
his management of the plaintiff’s estate from 1870 to 1884, The plaint disclosed 
no specifio instances of the fraud imputed to the defendant. The Court ol fir^ 
instance, without going into evidence, rejected the plaintiff’s claim, on the preli¬ 
minary ground that the plaintiff had no right to sue during the lifetime of hia 
adoptive mother. In second appeal, the lospoudont objected that the plaint waa 
defective. The plaintiff’s pleader asked for leave to amend it by specifying certaitt 
instances of the alleged fraud. 


• Second Appeal No. 656 of 1891. 

(1) 7 W. R.O.B, 237. (2) 8 W.R. 0. R. 260. 

(3) 16 W. R.O. R. 871. (4) 20 W. R.C. R. 286. 
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Heldf that the ameDdment could not then be allowed, aud the suit must fail. 

Whea fraud is charged, the evidence must be confined to the allegations, 

CR., 19 B. 593 (601) ; 5 Ind. Gas. 179 (ISO).] 

Second appeal from the decision of J. Fitzmaurice, Acting District 
Judge of Eatnagiri, in appeal No. 270 of 1889. 

The plaintiff sued to recover Es. 3,000 as damages sustained by him 
by reason of defendant’s fraud and misconduct whilst acting as agent under 
plaintiff’s adoptive mother in the management of bis estate. 

The plaint was as follows :— 

One Eamchandra Bapuji Thakur adopted me (the plaintiff) and died 
in March, 1870, whilst the plaintiff was a minor. 

“ Eamabai, the plaintiff’s mother, carried on the management of the 
whole estate through the defendant Therein he committed a good many 
frauds, and misappropriated considerable property, and removed the docu¬ 
ments. And with a view to escape the consequences of his fraud he gave 
up the management in July, 1884, and fraudulently obtained a release from 
Eamabai by misrepresenting and misstating matters therein. 

“ [145] Subsequently in August, 1884, Eamabai delivered over to me. 
the plaintiff, all the management, the letters and documents, &c., received 
by her. Thereaiter on my examining the said letters, documents and 
accounts relating to the management of the defendant, I found that he 
had not faithfully carried on the management of my property as my agent 
from March, 1870, to August, 1884, but had greatly benefited himself by 
fraudulently misappropriating the said property and writing false accounts. 

The plaintiff seeks to recover the damages caused by the defendant’s 
fraud and breach of trust.” 

Defendant denied the alleged fraud and contended that the plaintiff 
had no right to sue during the lifetime of his adoptive mother, inasmuch 
as his adoptive father had left a will under which an absolute right of 
management was conferred on her during her lifetime. 

Both the lower Courts rejected the plaintiff’s claim on the preliminary 
ground that, under the will of plaintiff’s adoptive father, Eamabai (the 
adoptive mother) was absolute owner and manager of the estate during 
her lifetime ; that defendant was accountable to Eamabai alone ; and that 
as she did nob come forward to complain of his mismanagement, plaintiff 
had nob the right to do so. 

Against this decision the plaintiff preferred a second appeal to the 
High Court. 

M ahadeo Okimnaji for the respondent, took the objection that 

the plaint disclosed no cause of action and ought nob to have been accept¬ 
ed. It did nob mention any specific instances of fraud. It contained 
merely general allegations of fraud— -Gunga^Narain Gupta v. Tihickram 
Chowdhrxj (1). 

Manekshah Jehangirshak :—I admit that the plaint is defective. But 
I ask to be allowed to amend the plaint by specifying certain instances of 
fraud, which are proved in the case. A plaint can be amended even at this 
stage— Josepky. Solano (2) 3.nd Mokummud Zakoor Ali Khan y. Mussumat 
ThakooTanee Rutta Koer (3). 

JUDGMENT. 

[146] Fulton, J.—-We think that the objection, taken by Mr. Apte, 
that the plaint discloses no specific instances of fraud, must be allowed. 

(1) 15 0. 533. : (2) 9 B.L.R. 441. (3) 11 M.I.A. 468. 
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1893 The decision of the Privy Council in Ganga Narain Gupta v. Tiluckram 

Feb. 9. Chowdhry (l) shows that “ with regard to fraud, if there be any principle, 

— which is perfectly well settled, it is that general allegations, however 

Appel strong may be the words in which they are stated, are insufficient even to 

LATE amount to an averment of fraud of which any Court ought to take notice.” 

Civil Such being the case the plaint ought, immediately on presentation, to have 

_ been rejected or returned for amendment, as it did not disclose a cause of 

18 B 144. action. Mr. Manekshah admits the defective nature of the plaint, but 

asks to be allowed to amend it by specifying certain instances alluded to 
in the Commissioner’s reports, and offers to pay the costs of both appeals. 
Had the evidence on both sides, regarding these alleged frauds, been taken, 
this course might, perhaps, have been adopted ; but the Subordinate Judge 
dismissed tlie suit on another point without taking the evidence for the 
defendant, or finishing the evidence for the plaintiff. The frauds are 
alleged to have taken place before 1384, and the etfect of the amendment 
would be that now. in the year 1893, the defendant would be required to 
give evidence to defend himself from charges of fraud which have never 
yet been clearly specified, and which were not embodied (and could not 
on the pleadings be embodied) in the issues in the Court of first instance. 
Under these circumstances, we think the amendment should not now be 
allowed. 

We were referred to the decisions in Joseph v. Solano (2) and Mohuvi- 
viud ZahooT Ali Khan v. Mussuniat Thahootancc Kuita Koer (3) as showing 
at how late a stage amendment may be allowed ; but in the latter case 
(which was followed in the former), it appears that there was a total 
misconception of the nature of the suit. In the present case this does 
not seem to have occurred. Hither the plaintiff when he presented 
his plaint, knew the instances of fraud alleged to have been committed 
by the defendant, in which case his omission to specify them 
suggests the belief that he [147] preferred not to do so, with a view 
to keeping it open for himself to shape his allegations as he went 
along to meet the evidence ; or he did nob know of them and began a 
suit without any ground to go upon and simply in the hope that ha would 
be able to make out a ground by evidence later on. In either alternative, 
it does not seem desirable now, nine years after the alleged frauds, to allow 
the amendment of the plaint. Without such amendment, however, it is 
clear that the suit must fail, as it is well settled that when fraud is charged, 
the evidence must be confined to the allegations. 

On these grounds, then, wo confirm the decree of the Courts below 

with costs. 

Decree confirmed. 


(1) 16 0. 533, (a) 9 B.L.R. 441 (463). (3) 11 M. I. A, 468, 
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APPELLATE CIVIL. 

Before Mr. Justice Telang and Mr. Justice Fulton. 

JaNKIBai {Original Plaintiff), Appellant v. Mahadev and others 
{Original Defendants), Respondents."^ [lOth February, 1893.] 

Hindu law Jobit family Family debt—Liability of family property — Manager — 
Decree against manager—Execution sale — Questio7is for Court to decide in deter¬ 
mining the quantum of interest which passes to the auction-purchaser, 

Where the manager of a joint Hindu family is sued for the recovery of a debt, 
and his right, title and interest in the family property are sold in execution, the 
questions which the Court has to decide in determining the quantum of interest 
which has passed to the auction-purchaser are : (Ij whether the debt was one for 
which the entirety might, by proper procedure, have been brought to sale, and 
(2) whether, as a matter of fact, the purchaser bargained and paid for the entirety. 

A, and his three younger brothers B. C. and D were members of a joint Hindu 
family. A was the manager of the family. After A’s death, B, C, and D were 
sued as his legal representatives in respect of a debt which A had contracted for 
the benefit of the family. A decree was passed against them as A’s representa¬ 
tives, directing the recovery of the debt by sale of A.’s esta»e. In execution of this 
decree, A s right, title and interest iu certain family property was put up to sale. 

that the sale afiected the rights of all the members of the joint family. 
Under the oircumstance what was meant to be brought to sale was the right 
title and interest of the family of which Sikharam had been the manager, and 
for tne benefit of which the debt had been incurred* 

£R., 21 B. 205 (219) : 21 B. 616 (618) ; 3 Bom. L.R. 322 (356); 10 O.P.L.R. 67 (69).] 

[148] Second aopeal from the decision of Rao Bahadur N. G. 

Phadake, First Class Subordinate Judge. A. P.. of Satara in appeal No. 282 

of 1889* 
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Suit for redemption of certain land. The land iu Question was family 

property and belonged to four brothers, viz., Sakharam, Sifcaram, Govind 
and Antaji. 

Sakharam was the manager of the family. In 1871 he mortgaged 
the property to Vinayak, the father of defendant No. 1. 

In 1872 and 1873 he passed two other bonds in favour of Vinayak to 
secure certain debts contracted for the benefit of the family. 

After Sakharam’s death, his brothers were sued as his legal represent¬ 
atives on the two bonds of 1872 and 1873, and a money decree was passed 
against them, directing that the decretal amount should be recovered out 
of the property of the deceased Sakharam. 

In execution of this decree, Sakbaram's right, title and interest in the 
property in dispute were put up to sale on the 13th October, 1875, and 
purchased by defendants Nos. 2, 3 and 4. 

By a deed of sale dated 15bh February 1884. Sitaram, Govind and 

Lakshumibai, widow of Antaji. conveyed their interests in the lands in suit 
to plaintiff No. 1. 

_ In 1887 the present suit for redemption was filed by plaintiff No. 1. 
Plaintiffs Nos. 2 and 3 were joined subsequently to the institution of the 
suit, as persons interested in the equity of redemption. 

The main question at issue between the parties was, whether the 
interest of Sakharam alone, or the interests of his brothers also, passed to- 


* Second Appeal No. 266 of 1891. 
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the defendants Nos. 2, 3 and 4 at the Court-sale held in 1875 in execution 
of the money decree obtained by Vinayak, the father of defendant No. 1. 

On this point both the lower Courts found that Sakharam was manager 
of the family; that the debt for which the decree was passed, and the 
property sold in execution, was contracted [149] by Sakharam for the 
benefit of the family, and that, therefore, the interests of all the brothers 
passed to the defendant Nos. 2, 3 and 4 as aucdon-purchasers. 

The lower Courts, therefore, held that the plaintiffs wore not entitled 
to redeem that portion of the pronerty which was purchased by defendants 
Nos. 2, 3 and 4. 

Against this decision plaintiff preferred a second appeal to the High 
Court. 

Maliadeo Chimnaji Apte, for the appellant:—The decree in execution 
of which the property in dispute was sold, was a decree against Sakharam’s 
property in the hands of his heirs. It was a money decree for the recovery 
of a debt contracted by Sakharam alone. The decree and the sale in 
execution affected only Sakharam’s interest in the family property. Even 
in the case of a father, a sale in execution of a money decree against him 
passes his interest only, in the absence of any special circumstances 
showing an intention to put up to sale the entire interest of the family— 
Maruti Sakharam v. Daboji (1) ; Pandu v. Maniklal (2), Basaya v. l^akir- 
gavda (3). 

M. B. Ghauhal, for respondent No. 1. 

Shivram Vithai Bhandarkar, for respondents Nos. 2 to 4 :—What 
was sold is a question of fact, and both the lower Courts have found, as 
a fact, that the interest of the whole family was put up to sale and pur¬ 
chased by the respondents. This finding is conclusive in second appeal— 
Appaji Bapiiji v. Keshav (4). At the time of the suit, Sakharam*s brothers 
were not minors. They were parties to the suit, and they raised no 
objection in the execution proceedings to the sale of the entire family 
estate. They are. therefore, estopped, and so is the piaintiff, their assignee, 
from contending that Sakharam’s interest alone passed to the auction- 
purchasers. Cites Nimba v. Sitaram (5) ; Punchamin v. Bahia Bibi (6) ; 
Hart Vithai v. Jairam (7) ; Jagabhai v. [150] ViibhukandaH (8) ; Jairam 
Y.lJoma (9) ; Kagal Ganpayay. Hatijappa (lOi; Vishmi v. Venkatrav (11); 

Vasadev y. Krishia (12). 

Mahadeo Chimnaji Apte, in reply :—The decree is plain on the face 
of It binds only Sakharam’s interest in the family property—Kiaan- 
sing Jivatising v. Moreshtoar (13). 

JUDGMENT. 

Fulton, J.—The only point argued in this appeal was whether the 
District Court was correct in holding that the rights of Sitaram, Antaji 
and Govind in certain portions of the property in dispute were conveyed 
to defendants Nos. 2 to 4 by the auction sales referred to in certificates 
84, 86 and 88. 

Sakharam \vas, it has been found, the manager of the family, and 
the debt, to recover which the auction sale took place, was, according to the 
finding of the Courbof first instance, contracted for family purposes. Against 


(1) 15 B. 87. 

(4) 15 B. 13. 

(7) 14 B. 597. 
(10) 12 B. 691. 
(13) 7 B. 91. 


(2) P. J. (1891), p. 124. 
(5) 9 B. 458, 

(8) 11 B. 37. 

(U) P.J. (1889), p. 248. 


(3) P. J. (1892), p. 141. 
16) 17 C. 711. 

(9) n B. 361. 

(12) P.J. (1891), p. 18. 
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tihis i&Dding do oxpross EppoSil was iiiAdo fco tho Disfcricfc Court, and do issuo 
was sought for oa the subject. Under these circuDastances, we think the 
District Court could rightly regard the debt as a family debt, and that we 
are bound to treat it as such. When the suit was brought to recover this 
debt, Sakharam was dead, and it was accordingly filed against his brothers 
Sitaram, Govind, and Antaji as his representatives. A decree was passed 
against them in this capacity directing the recovery of the debt by the 

sale of Sakharam’s estate. In execution of this decree the deceased 

Sakharam’s right, title and interest were sold, and the question now arises 
whether the sale affected the rights of all the members of the joint family 
in the property or not. 

As the debt was a family debt it is obvious that all those rights could 

be sold to satisfy it, and the question, therefore, is narrowed to one of 

procedure. Strictly speaking, at the time of the sale, Sakharam’s estate 
had ceased to exist; for, at his death, his interest, in the joint property, 
passed to his brothers, bud under the circumstances we think the lower 
Court was right in holding that what was meant to be brought to sale and 
conveyed was the right, title and interest of the family of which [151] 

Sakharam had been the manager, and for the benefit of which the debt 

had been incurred. An examination ot the various renorted decisions in 
suits in which a manager, whether a father or a brother, has been sued 
for the recovery of the debt and in which his right, title and interest have 
been sold in execution, leads to the conclusion that the questions, which 
the Court has to decide, are whether the debt was one for which the 
entirety might by proper procedure have been brought to sale, and whether. 
^ a matter of fact, the purchaser bargained and paid for the entirety— 
Hari Vithal y. Jairam Vithal (1), and this conclusion seems, in no way, 
inconsistent with the decision in Pandtc v. Maniklal (2), which merely 
shows that the sale of a manager’s interest will not, in the absence of the 
above special circumstances, affect the rest of the family. 

In the present case the suit was brought in a very awkward form against 
the three brothers as representatives of their deceased brother, but we think 
that the principle which governed the decision in Hari Vithal y, Jairam 
Vzthalil) and other cases relating to the same subject, left it open to the Dis¬ 
trict Court to decide whether the purchasers, as a matter of fact, bargained 
and paid for the whole family interest. On this issue the First Class 
Subordinate Judge’s judgment (though not quite so clear as might have 
been desired) amounts to a finding in the affirmative. This finding is in 
accordance with probability, as the Court cannot have intended to sell, or 
the purchasers to buy, merely an interest which was non-existent at the 
tirne of the sale, and Sitaram, Antaji and Govind, who were parties to the 
suit, do not seem to have made any objection to the proceedings in 
execution ; but in any case it is not a finding which we can now question. 

We must, therefore, confirm the decree of the First Class Subordinate 
Judge, A. P. The appellant to pay separate costs for the respondents, 
represented by Mr. Chaubal and Mr. Bhandarkar respectively. 

Decree confirmed. 


(1) U B. 597. 


(2) P. J. (1891), p; 124, 
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[152] APPELLATE CIVIL. 

Before Sir Charles Sargejit, Kt.. Chief Justice, and 

Mr, Justice Bayley, 


BHIMBHAI and others {Appellants) V. ISHWARDAS JUGJnVANDAS 
AND ANOTHER {Resp07idents,)* [20t.h February, 1893.j 

Company-lndian Companies Act (VI of 1882), s. IZ’-Contributory—Increase of 
capital—Illeoal issue of shares—Reduction of capital. 

The Nawab of Beyla SpinninfZ, Weaving Manufacturing Company, Limited, 
was registered under the Indian Companies Act (X of 1866). The original capital 
of the company consisted of Rs. 4,00,000. divided into 1,600 shares of Rs. 250 each. 

In 1892 the capital of the company was increased by Rs. 1,00,000 divided 
into l.GOO shares of Rs. 62-9. The resolution to increase the capital was not passed 
in accordance with the articles of association, i,e., " with the sanction of a special 
resolution of the company passed at a general meeting.” On the 5th Novernber, 
1884 a resolution was passed at a general meeting of the company that the share¬ 
holders should take up the 469 shares of the original capital and 1,027 shares of 
the increased capital, which were then in the hands of the company, in the pro¬ 
portion of one share to every two shares already held by them. In pursuance of 
this resolution the appellants took up several shares of the original capital as 
well a« of the new capital. On 19th October. 1885, a general meeting of tho 
company was held at which it was resolved that the resolution of the 5th 
November, 1884, and all acts done in connection with it should be set aside, 
that tho shares taken by the shareholders in pursuance of that resolution should 
be taken back by the company, and such amounts as had been paid by them on 
those shares should be credited to their names in tho company’s books. This 
was accordingly done, and tho shares wore transferred to the name of the 
company. In October, 1896, the company was wound up by order of the 
Court. In settling tho list of contributories, the District Judge of Surat held 
that the appellants wore liable, as contributories, in respect of all tho shares 
which they had taken up in pursuance of the resolution of 5th November, 1884. 
On appeal from this decision, 

Beld, that with respect to the shares of the original capital, the resolution of 
tho 19th October, 1885, was illegal and invalid. It operated, not as an investment 
by the company of itd funds in its own shares, but as an extinguishment of the 
shares, and such extinguishment was virtually a reduction of the capital, which 
could not bo done without complying with tho provisions of s. 13 of the Indian 
Companies’Act (VI of 1882). Tho holders of such shares were, therefore, properly 
placed on the list of contributories. 

Held, also, that tho issue of the shares of tho new capital was illegal, as the 
resolution to increase tho capital had not been come to in accordance with the 
articles of association. It was, therefore, open to tho company to set aside the 
resolution of 5th November. 1884. When it was sot aside, tho persons who held 
tho new shares ceased to bo shareholders, and could not, therefore, be held liable 
as contributories. 

[F., 20 B. 651; R., 14 Bom. L.R. 521 = 16 lud. Gas. 49.] 


[153] Appeals from the orders of J. B. Aloook, District Judge of 
Surat, in the matter of settling the list of contributories of the Nawab of 
Beyla Spinning, Weaving and Manufacturing Company, Limited, in 

liquidation. 

The company was formed and registered in 1881 under the Indian 
Companies Act X of 1866. 

The original capital of the company consisted of four lakhs of rupees, 

divided into 1,600 shares of Rs. 250 each. 

In November, 1882, the capital of the company was increased by a 
lakh of rupees by the issue of 1,600 shares of Rs. 62-8-0 each. _ ^ 

• Appeals Nos. 121, 146, 147 and 166 of 1892* 
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The resolution to mcraase the capital was not passed, in accordance 

with the articles of association, under which “ the sanction of a special 

resolution of phe company passed in a general meeting ” was required 

before the capital could be increased. No such sanction was obtained for 
the issue of the new shares. 


November, 1384, a general meeting of the company was held, 
at which a resolution was passed calling on each shareholder to take up 
one additional share either of the original or of the new capital for every 

two shares originally held by him. The material portion of the resolution 
was to the following effect:— 

^ At present there are in the Company’s hands 459 shares of the 

""VT the increased capital 

ot Ks. b-,-8^0 each. The present shareholders must take up the unallotted 

shares m the proportion (of one share for every two shares already held). 
The shareholders must pay the whole of the amount due on the said shares 
within eight days from this date and take the shares.” 

P^^'suanca of this resolution the appellants, in common with the 

•other shareholders, took up a certain number of shares of the original as 
well as of the new capital. 

On 19th October 1885, it was resolved at a general meeting of the 
shareholders to set aside the resolution of the 5th November, 1884 and all 
acts do^ under that resolution. This resolution was to the following 


resolved that the resolution (of the 5th November, 
1884) and the notices issued thereunder and all orders passed and acts done 
m connection therewith be set aside. And in order to return such amounts 
AS have been paid by the shareholders under the said resolution, the same 
are to be credited to the names of such shareholders with interest at 12 
annas par cent per mensem from the date on which the same may have 
been paid by them ; and when the company gets money, it is to pay to 
such shareholders alljsuch moneys with interest as may stand credited in 
their names. And the company is to take back from the shareholders 
the share certificates issued to them under the said resolution hereby s^b 
aside. And the moneys received under the said resolution having been 
credited to tne names of the shareholders, who may have paid them, are 

to be deducted from the capital account, and the shares taken back are to 
be shown as a balance in the capital account.” 

u j on the 19th June, 1886, the shares, which the appellants 

bad taken un in pursuance of the resolution of the 5bh November, 1884 
were taken back and transferred from their names to the company and 

the moneys which they had paid on those shares were credited to their 
account in tne company’s books. 

On 30bh October, *1886, the company was wound up by and under 
the order of the Court. 

T ;i of contributories of the comnany, the District 

■Judge of burat was of opinion that the resolution of the 19th October, 
1885, was illegal and ultra vires, as it had the effect of reducing the capital 
of the company without the formalities required by s. 13 of the Indian 
companies Act (VI of 1882), and also because the companv had no power 
purchase its own shares, in contravention of s. 282 of the Act. He, 
•therefore, held that the appellants were shareholders of the company at 

the date of Its winding up. and as such liable to be placed on the* list of 
-contributories, m respect of all the shares they had taken up in pursuanco 
of the resolution of the 5th November, 1884, 
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Aj*aiDst this decision the present appeals were preferred to the High 
Court. 

[155] Kalabhdi Laluhhai (with Manekshah Jahangirshah and 
Manchubhai Narsidas Ghoksi^^ for appellants :—The appellants are nob 
liable in respect of the shares taken by them under the x*esoiution of the 
5th November. As to the new shares the resolution by which the capital 
of the company was increased was illegal and ultra vires. It was not a 
special resolution’ as required by the articles of association. Nor was 
the resolution of the 5th November, 1884, compelling the shareholders to 
take up additional shares against their will, legal and binding on the share¬ 
holders. The company saw its mistake in time, and cancelled this resolu¬ 
tion. The lower Court has held that this could not be done, as it had 
the effect of reducing the capital. This view of the matter is clearly 
wrong. It was perfectly competent to the company to undo an illegal 
act, and cancel tlie new shares which had been illegally issued. We 
never acquiesced in the illegality ; we are, therefore, nob estopped from 
pleading it as a complete defence to the present proceedings* Campbell's 
case (1) has no application to the present ca^e. If any person is estopped, 
it is the official liquidators as representing the company. It is nob open 
to them to say that the resolution of the 19bh October, 1835, passed by the 
whole body of shareholders was null and void. That resalution does not 
effect, and was nob intended to effect, a reduction of the capital of the 
company. It only transfers the shares back to the company, and amounts 
to an “ investment by the company of its funds in its own shares” as 
provided by cl. (j) of s. 3 of the memorandum of association. The official 
liquidators cannot, therefore, impeach the exercise of this power as illegal 
or invalid— !n re Mercantile Credit and Financial Association (2) ; 
Jehangir Rustomji Modi v. Shamji Ladha (3) : Sewell's case (4) ; Feilntg's 
and Rimington's case (5). 

Go7ipat Sadashiv Rao. for respondents (official liquidators).—The 
shares in respect of which the appellants are placed on the list of 
contributories are partly shares of the original capital and partly of 
the new caf.ital. As regards the shares of the original [156] capital, 
tho resolution of the 19bh October, 1885, was absolutely null and void. 
The company had no power to tako back these shares, and credit 
the shareholders with tho moneys they ha 1 paid on those shares. That 
bad clearly the effect of reducing tho original capital, and this could nob be 
done except in accordance with s. 13 of Act VI of 1882. It is admitted that 
the formalities prescribed by that section have nob bean complied with. 
The resolution, therofore, so far as it ofleots a reduction of the original 
capital, is illegal. It is. however, urged that the effect of the resolution 
is to invest tho funds of the company in its own shares, and that cl. (/) 
of s. 3 of the memorandum of association empowers the company 
to make such an investment. Tiie proper construction to put upon this 
clause in blie memorandum of association would be that such investment 
can only be made if there is actual cash iu the hands of the company. 
Bub at tho date of the resolution in question the company had no funds 
in its hands, lb was deeply indebted. If there were no funds to invest, 
how could there be any investment at all ? Tho object of the resolution 
was not to make the investment as suggested, but to cancel tho shares and 
reduce the capital pro tarito. Such a reduction was illegal. Even if the 

(1) L, R. 9 Gh. 1. (9) 3 B.VI.C.R. O.C.J. 125. (3) 4 B.II.C.R, O.C.J. 185. 

(4) L. R. 3 Cb. 131. (5) L. R. 2 Ob. 714. 
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transaction be treated as a purchase by the company of its own shai*es, it 
is still invalid. See a. 249 of Act VI of 1882, and Trevov v. Whit¬ 
worth (1). Under either aspect of the case, the resolution of the 19th 
October, 1885, should be treated as null and void. 

As regards the shares of the new capital, there was, no doubt, an 
irregularity in the issue of these shares. But that will not relieve the 
shareholders from liability as contributories. They took the shares with 
full knowledge of the irregularity. They have acquiesced in it. They 
are, therefore, estopped from impugning the validity of the issue of the 
shares— In re ]^illeT*s Dale and Ashivood Dale Lime Company (2): Challis 
case (3): Hare's case (4) ; Stace and Worth's case (5): Campbell's case (6), 
Sewell's case (7). 


JUDGMENT. 

[167] Sargent, 0. J.—The question in these appeals from the 
orders of the District Judge directing the appellants to be retained on the 
list of contributories turns udoq the legal effect of the proceedings of the 
■company commencing in 1882 and down to 10th October, 1886, when 
the order for winding up the company began to operate. It appears that 
in 1882, the comoany being anxious to extend its business, the directors 
passed a resolution that each of the shareholders should take ud a new 
share of Rs. 62-8-0. Some shares were accordingly taken up under this 
resolution; but the requisite capital not being forthcoming, a general 
meeting of the comoany was held on the 5th November, 1884, on which 
occasion it was resolved that the shareholders should take up the 459 
shares of the original capital at Rs. 250 per share and 1,027 shares of 
increased capital at Rs. 62-8-0 then in the hands of the company 
in proportion to the shares held by them, and in pursuance of 
that resolution a great many shares of the original and new capital were 
taken up, both of which form the subject of one or other of the present 
appeals. 

The shai'es in respect of which it is sought to place the appellants on 
the lists of contributories were taken up in pursuance of that resolution. 
■However, on the 19th October, 1885, at a general meeting it was resolved 
that the resolution of 5bh November, 1884, and the notices issued there¬ 
under and the orders passed and all the acts done in connection therewith 
be set aside, and in order to return such amounts as had been paid by the 
shareholders under the said resolution it was resolved that the same 
should be credited to the names of such shareholders with interest whatso- 
■ever it might amount to at 12 annas per cent, per mensem from the date on 
which the same might have been paid by them, and when the company 
■should get money it should pay such shareholders all such moneys and 
interest as might stand credited in their names, the company to obtain 
receipts from them and to take back from the shareholders the share 
certificates granted to them under the said resolution so set aside, the 
moneys received having been credited to the names of the shareholders 
who may have paid them to be deducted from the capital account and the 
shares taken up to be shown as a balance in the capital account.*’ The 
important question in the ease is as to [188] the effect of. this resolution 
•on the shares taken up by the resolution of 5th November, 1884. 


(1) 12 Ap. C. 409 (437;. (2) 31 Oh. D. 211. (3) L. R. 6 Oh. 266. 

(4) L. R. 4 Ch. 503. (5) L.R. 4 Oh, 682. (6) L.R. 9 Ch. 1. 

<7) L R. 3 Ch. 131. 
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Firsfc, we will consider its effect on the shares which formed part of 
the original capital. They could of course be issued whenever the 
company might think proper, but when issued they became part of the 
capital of the company, which could only be subsequently reduced by 
complying with the provisions of s. 13 of the Companies Act of 1882. 
which was admittedly not done in this case. But it was said that what 
was intended to be done by the resolution of October, 1885, was the 
extinguishment or cancellation of shares, and was not in form a reduction. 
It is plain, however, that it would virtually be a reduction, as pointed out 
by Lord Justice James in Hope v. International Financial Society (1). 
Eeferring to the transaction of that society he says : " It was either a 

purchase of shares in the sense of trafBcking in shares, which is a purchase 
not authorized by the memorandum of association,” or “ it is an 
extinguishment of shares and, therefore, a reduction of capital.*’' 
These remarks are referred to with approval by Lord Herscbell in the 
important case of Trevor v. Whitioorth (2). Again, it has been contended 
for the appellants that the resolution operated as an investment by the 
company of its funds in its own shares, and which, it was said, was- 
authorized by sub-cl. '■;) of s. 3 of the memorandum of association^ 
which provides that among the objects for which the company was estab¬ 
lished “ was to invest the funds of the company from time to time in the 
shares of the company, provided that the company shall at no time hold 
more than one-fourth of the total number of shares for the time being of 
the company.” In answer to this it has been argued for the official 
liquidators that such a power of investment by the company being virtually 
a power to purchase its own shares was ultra vires although found in tb& 
memorandum of association. There is no express decision of the English 
Courts, although a strong opinion was expressed by Lord Macnnghten to 
that effect in Trevor v. Whitioorth (2). It is true that by s. 249 of the 
Act of 1882 a purchase by a company of its own shares is strictly forbid¬ 
den, which Act was in force when the transaction in [169] question 
took place; but every “right acquired” under the Act of 1866, which 
would, we think, include a right of the company to invest in its own 
shares under its memorandum of association registered under that 
Act, was saved by cl. (5) of s. 2 of the Act of 1882. However, 
it is not necessary, in the view we take of the transaction, to express a 
decided opinion as to whether such a power of investment could have been 
validly exercised in 1885, as we are clearly of opinion that the transaction 
in question cannot be sustained as an investment, but that it was really 
an extinguishment of the shares. The resolution is distinct in its terms as 
undoing what had been done in November. 1884, with a restitutio in inte¬ 
grum —the money was to be returned with interest to the shareholders^ 
and the share certificates taken back by the company, and the shares 
shown as a balance in the capital account.” There was no intention 
of re-issuing these shares, and the result of the resolution, if carried out, 
would, therefore, have been, not an investment of the funds of the com¬ 
pany in its shares, but the extinguishment of the capital represented 
by those shares. This is clearly pointed out by the present Master of the 
Rolls in Hope v. International Financial Society (1), and by Lord Hers- 
chell in Trevor v. Whitioorth (2). It is impossible, therefore, in our opinion 
to say that the resolution operated as an investment of the company’s 


(1) 4 Ch. D. (327) 340. 
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funds in its shares, and we must, therefore, decide that the holders of such 
shares were properly placed on the list of contributories to the extent of 
so much of the Rs. 250 on each share as had nob been already paid to 
the company at the time of the winding up. 

As to the shares of the issue of new capital, they stand on a different 
footing. That issue was admittedly invalid, the resolution to increase the 
capital not having been come to in acccordance with ss. 4 and 5 of the 
articles of association,—that is, “ with the sanction of a special resolution 
of the company passed in general meeting.” The shares, therefore, not 
having been validly issued by the company, and the invalidity not having 
been subsequently cured, as was done in SewelVs case (1), they never became 
a legal part of the capital of the company ; and it [160] was, therefore, in 
the power of the company by a resolution of a general meeting bo set aside 
the resolution of November, 1884, so far as that issue of shares was con¬ 
cerned, and validly undo what had been done under that resolution. This 
was effected by the resolution of 19th October, 1885, which set aside all 
that had been done under the resolution of 5th November, 1884, and 
virtually cancelled the shares issued under it. The persons who had 
taken up these shares ceased then to be holders of the shares and became 
creditors of the company in respect of the moneys they had paid on the 
shares and for which they were credited in the company’s books in June, 
1886 ; they cannot, therefore, be regarded as having been shareholders in 
respect of those shares when the winding up commenced. This case 
differs, therefore, from hi re Miller's Dale and Ashioood Dale Lime Gorri’ 
pany(2)^ where there had also been an invalid increase of capital, bub which 
had never been undone, and the shareholders who sought nob to be 
placed on the list of contributories had kepo the shares which had 
been invalidly issued for several years and were on toe list of shareholders 
when the winding up commenced. 

We must, therefore, reverse the orders appealed from of the Court 
below and send back the cases for fresh decisions having regard to the 
above remarks. Costs to abide the result. 
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APPELLATE CIVIL. 

Before Mr. Justice Bayley {Acting Chief Justice)^ Mr. Justice Jardine 

and Mr. Justice Telang. 


ChunilaL Vithaldas {Original Defendant No. 2), Appellant v. 
Fulghand {Original Plaintiff)^ Respondent.^' [20bh February, 1893.] 

Mortgage—Marshalling of securities—Notice of prior mortgage to subsequent mortgagee 
—Doctrine of marshalling applicable to mortgages in the Mofussil, 

Before the extension of the Transfer of Property Act, 1882, to the Bombay 
Presidency, where two properties had been mortgaged to one person, and one of 
them was subsequently mortgaged to another person with notice of the former 
mortgage. 

Held, such subsequent mortgagee bad an equity to call for a marshalling of the 
securities in his favour so as to require the first mortgagee to proceed to realize 


(1) L.B. 3 Cb. 139. 


Second Appeal No. 224 of 1891. 

(2) 31 Ch. Div. 215. 
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[161] his security in the first instance out of the property not mortgaged to the 
second mortgagee, Jardine. J,, dh$. 

The English doctrine of marshalling of securities applies to mortgages in the 
Mofussil. 

[F., 22 B. 304 (314).] 

Second appeal from the decision of the First Glass Subordinate Judge 
with appellate power at Ahmedabad, in appeal No. H of 1890. 

Baria Pahadbhai Jalumji mortgaged two fields (Survey Nos. 83 and 

695) to Vithaldas Bhagvan for Rs. 2,000 by a saii-khat dated Ifith 
November, 1876. 

After the death of Vithaldas, his son Chunilal (defendant No. 2) and his 
grandson (the plaintitl) made a division of their joint family property. At 
that division the mortgage-debt due under the saU’^khat cf 1876 was divided 
equally between the plaintiff and Chunilal (defendant No. 2). 

In 1888 Chunilal obtained from the mortgagor a fresh mortgage-bond 
for his share of the debt due under the san-khat of 1876, and, by this new 
mortgage, field No. 83 alone was mortgaged. 

Plaintiff then filed the present suit to recover his half share of the 
debt secured by the of 1876 and prayed for the sale of both the 

fields (Survey Nos. 83 and 695) included in the san-khat. 

Defendant No. 1 (the mortgagor) pleaded that under the second 
mortgage-bond of 1888, which he had executed in favour of Chunilal 
(defendant No. 2). the latter had agreed to satisfy the plaintiff's half share 
of the debt, and that, therefore, he (the defendant No. 1) was not liable 
for the claim. 


Chunilal (defendant No. 2) pleaded {inter alia) that the plaintiff must 
first proceed against field No. 695, and that, if any part of the money due 
to him remained unpaid, he iniglit then he allowed to enforce his mortgage 

lien against the other field (No. 83), which was included in his own further 
mortgage of 1888. 


The Subordinate Judge passed a decree for the plaintiff for Rs. 1.467-6 
and costs to be roali^'od by the sale of half of each of the two fields (Nos. 83 
and 695), allowing the remaining half of both fields to defendant No. 2 
for the portion of the debt due to him. 

[162] On appeal, the lower appellate Court was of opinion that the 
English doctrine of" marshalling of securities” was not applicable to 
mortgages in the Mofussil, and following Lala Dilawar Sahat v. Dewan 
Bolakiravi (1) and Tadujotla Tnnmappa v. Lakshmamma (2) held that 
Chunilal was not entitlotl to compel the plaintiff to proceed first against 

field No, 695. As a puisne mortgagee he had, however, a right to redeem 
plaintiff’s mortgage. 


The decree of the Subordinate Judge was, therefore, varied by declaring 
that Chunilal (defendant No. 2) had a riglit to redeem the plaintiff’s 
mortgaco on payment of Rs. 1.-167-6 0 within throe months from the date 
of the decree. On failure to redeem as directed, the plaintiff was at liberty 
to recover his debt by sale of both fields Nos. 83 and 695. 

Against this decision Chunilal (defendant No. 2] preferred a second 
appeal to the High Court. 

Ran Sahoh Vasudev J. Kiriikar, for appellant (defendant No. 2). 

Gokuldas Kahandas Parekh and Nagiiidas Tulsidas^ for respondent 
(plaintiff). 


(1) 11 C. 258. 
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The following authorities were cited in argument:— 1893 

GMinder Chowdhry (1) ; Moro Eaghunath Feb. 20. 
V. Balajz Trinibak (2) ; Nazaab Azimat Ali Khan v. Jowahir Sznqh h)', - 

Gossyen Luchrnee Narain Poori v. Bicram SinghW ; Lala Dilawar Sahai Appel- 

y.Dewan Bolakiram{5) ; Gaya Prasad v. Salik Prasad (6) ; Bhat Khushalji LATE 

Kuber y, nari Prasad \ Tadiqotla Timmappa v. Lahshmamma {%) \ CIVIL 

Mortgages, p. 326; Tagore Law Lectures on Mortgages, - 

p. 299 ; Transfer of Property Act (IV of 1882), s. 81. ^8 B. 160. 

1st August, 1892. Jardine, J. —Defendant No. 1 mortgaged his 
aT fields Nos. 83 and 695 to Vithaldas for Rs. 2,000 by a sankhaL 
After the aeathof Vithaldas, hU heirs, the plaintiff and defendant No. 2, 
divided the interest of the mortgagee between them, taking in moieties, each 
moiety being, like the mortgage itself, secured on both the fields mort¬ 
gaged. Afterwards defendant [163J No. 2 obtained from defendant 
No. 1 fthe mortgagor) a fresh mortgage for his moiety of the debt ; and 
for this fresh mortgage the field No. 83, and not the field No. 695. was 
made security. When the present suit was brought by the plaintiff to 
recover his moiety of the mortgage-debt by sale of the two fields, defendant 
No. 2 called evidence to prove that the plaintiff had relinquished in his 
favour his right to proceed against No. 83. The lower Court of appeal 
nas found, on the facts, that there was no such relinquishment 

The case differs from those for which the 81st section of the Transfer 
of Property Act (IV of 1882) will make provision when that Act is extended 
to this Presidency, as it only applies the equitable rule of marshalling to 
cases where the subsequent mortgagee is without notice of the prior mort¬ 
gage. This is the rule as stated in the second volume of Fisher on Mortgage 
from Lanoy v. Duke of Athol (9). As Ghunilal had notice of the original 
mortgage, the case of Khetoosee Cherooria v. Banee Madhub DossilO) is in 
point. There, after suggesting a quare whether the doctrine of marshalling 
securities should be introduced into ludia, the learned Judges declined to 
apply it in the case before them. 

It is said at p. 491 of Macpherson on Mortgages (7th Ed.) that there 
does not appear to be a case in which the doctrine of marshalling has been 
applied to Mofussil mortgages. The case does not resemble Moro Eaghunath 
y. Balaji Trimbak{2), where equity was applied, because the mortgagee had 
himself become interested in the equity of redemption. In the case of 
Tadigoila Timmappa v. Lakshmamma (8) the Court refused to apportion the 
debt, holding that the mortgagee was at liberty to claim that bis security 
shall not bo divided against his will. In Indukuri Eama v. Yerramilli Sub- 
barayudu (11), the Court declined to deprive him of his legal rights. The 
English doctrine of marshalling is limited to cases where it will not prejudice 
the mortgagee’s rights or improperly control his remedies. In the present 
case the [16$] maxim sic utere tuo ut aiienum non Icedas” on which 
Story in his Equity Jurisprudence, s. 633, bases the doctrine, does not apply 
in derogation of rights, as defendant No. 2 at the time of the partition or 
afterwards might have made arrangements with the plaintiff. 

I am of opinion that the lower Court of appeal was right in declaring 
that the plaintiff might recover his mortgage-debt by sale of both the fields, 
and bhat the appellant, defendant No. 2, has no good reason to complain 
about the decree made, which I would, therefore, confirm with costs. 


1) 9 0. 406. (2) 13 B. 45. (3) 13 M. I. A. 404. (4) 4 C.L.R. 294 

(5) 11 C. 258. f6i 3 A. 682, (7) P.J. for 1888, p. 355. (8) 5 M. 385. 

(9) 2 Atk. 444. (10) 12 W. R. 114. (ll) 5 M. 387. 
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Bufc as I have the misfortune to differ from my learned brother, we 
refer the appeal, under s. 575 of the Code, to the Acting Chief Justice, 

15/ August, 1892. Telang, J.—The question which arises for 
decision in this case, on the facts found by the Court below, is whether 
when two properties are mortgaged to one person, and one of those proper¬ 
ties is subsequently mortgaged to another person with notice of the former 
mortgage, such second mortgagee has any equity to call for a marshalling 
of the securities in his favour, so as to require the first mortgagee to proceed 
to realize his security, in the first instance, out of the property not mortga¬ 
ged to the second mortgagee. The Subordinate Judge with appellate powers 
has decided, that the puisne mortgagee in this case has no such equity, 
relying on the decision in Lala Dilaioar Sakai v. Deioan Bolakiramil), In 
that ease, however, the subsequent mortgagee’s contention, which was nega¬ 
tived by the Court, went a good deal further than the contention we have 
to deal with, for there, as the Court points out, the defendants contended that 
“ the plaintiff is ? 2 o//o a declaration the property is liable to 
attachment and sale, 7mless he has shown that he has exhausted the other 
property.” The decision there consequently does not govern the present 
case. In the course of the judgment, however, reference is made to a case 
before Lord Chancellor Sugden, in which he pointed out, that while there 
might be a difficulty in working out a subsequent mortgagee’s equity in 
England, where the prior mortgagee has “a right to compel [165] the 
debtor to redeem, or he may foreclose,” it might be done in Ireland,. 

where the decree is ordinarily one not for forecl«''Sure but for sale, and 
the mortgagee would be entitled to no more than his money, and the 
Court would deal with the surplus in such manner as it might think tit.’*^ 
This opinion of Sir E. Sugden is of very special authority in this 
Presidency, where, as Westropp, C. J., has laid down, the ordinary decree 
on a mortgage ought to be, as in Ireland, one, not for foreclosure, but for 
sale, and where the mortgagee is only entitled to his principal, interest 
and costs— Ganpat v. Adarji (2). 

The lea-rned Subordinate Judge relies also on two other authorities. 
The first of these— Tadigotla Timmappa v. Lakshmamvia (3)—appears 
mainly to have turned on an entirely different question than the one 
before us, namely, the question raised by the claim of tlie defendant there 
to split up the mortgage security, and pay only a part of the whole 
mortgage money proportionate to the share of the mortgaged property 
purchased by him. This the High Court did not permit. Besides, the 
question there was apparently raised when the plaintiff' had already sold and 
himself purchased the property on which he and the defendant both had 
a claim. That was a period when it would bo too late to raise any ques¬ 
tion of marshalling. In the other case, too, it would appear that the attempt 
of the party who stood in the position of a puisne incumbrancer was, in 
the language of the Court, to “ deprive” the prior incumbrancer “of his 
legal rights,” and to affect the interests of third parties which bad been 
created in the course of their enforcement. For there, too, the prior 
incumbrancer had sold the property to a stranger. And before the sale no 
question of marshalling bad been raised at all. 

It is well established in England, that the rule of marshalling will 
not be applied in favour of a subsequent incumbrancer when that will 
either really prejudice the rights of the prior incumbrancer or the rights 


(1) 11 a 258. 


(2) 3 B. 312. 
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of third parties (1). And the cases now referred to were clearly well 1893 
decided, according to that principle. Mr. Gokuldas, for the respondent, Feb. 20. 

also relied on the case of [166] Gaya Prasad v. SalzJc Prasad (2), But - 

it IS difiScult to say from the report what the real decision of the Court Appel- 
was on the point now under consideration. Pearson, J., was evidently LATE 

in favour of marshalling so far as to direct that the plaintiff should first CiVIL 

try to recover his amount by the sale of^the property in the hands of the - * 

mortgagor, before he proceeded against the properties in the hands of the 
mortgagor’s alienees, the second, third and fourth defendants—all of whom 
he placed on the same footing. It is not clear from the judgment of Old¬ 
field, J., that he took the same view as regards the second defendant. But 
Straight, J. i^p. 695,and seeagain p. 697) says that the points upon which 
the difference of opinion has occurred between my two honourahie collea¬ 
gues relate to the claim of the plaintiffs as against defendants Nos. 3, 4” 

—who were prior mortgagees as well as subsequent purchasers, while 
the second defendant’s only title was under a subsequent purchase. It is 
to be remarked, further, wi&h reference to one of the points made 
in that case, and which would have a bearing on the case before 
us, that the property sold to the plaintiff was sold, as Sir C. Sargent points 
out m Mora Raghunath v. Balaji (3), by a private sale—that is, as I 
understand, not by a sale for realizing the mortgage security; and, therefore, 
it was held, and if I may say so rightly held, that the defendants had no 
equity to compel the plaintiff to proceed to sell that property as if it was 
still liable to the mortgage. By the transaction of sale that property had 
become discharged from the mortgage lien before the second defendant had 

anything to do with any of the properties of the mortgagor, the first 
defendant. 

If. then, the cases relied cn are inapplicable, the question again arises, 

■whether there is any such equity in favour of the subsequent mortgagee 
as is here claimed. In England, the doctrine is broadly laid down that 

such an equity exists. The cases go back ultimately to a decision 

of Lord Hardwicke, who laid it down that “ if a person who has two 

real estates, mortgages both to one person, and afterwards only one 

estate to a second mortgagee, who had no notice of the first, the Court, 
in order to relieve the second mortgagee, has directed the first to take 
[167] his satisfaction out of that estate only which is not in mortgage 
to the second mortgagee, if that is sufficient to satisfy the first mortgage, 
in order to make room for the second mortgagee, even though the 
estates descended to two different persons” (4). And the note of 
Mr, Tudor points out that that statement of the doctrine is correct, except 
that the absence of notice is not an essential condition for its application. 

It is unnecessary to discuss, in detail, the authorities there referred 
to. They seem to bear out the view expressed, and in Aldrich v. Cooperib)^ 

Lord Eldon nowhere refers to notice as in any way entering into 
the consideration of this equity. Further, it seems reasonable that this 
equity should be enforced, both in cases of notice and of no notice, because 
to refuse so to enforce it would have the effect not only of enabling 
the first mortgagee to disappoint a subsequent mortgagee—which is 
■what the English cases say equity will seek to avoid—but also of 
frequently enabling the mortgagor to defraud such subsequent mortgagee. 

(1) 2 W. and T. Leading Cases in Equity, pp. HI—8. 

(2) 3 A. 682. (3) 13 B. 46. 

(4) 2 White and Tudor (6th Ed.),p. 102. (6) 2 White and Tudor (6th Ed.), p. 82. 
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This result must generally follow, unless the help of another doctrine 
of equity is called in, and the subsequent mortgagee is allowed to 
stand as a creditor against the other property although not mortgaged 
to him, as. for instance, is done in those cases mentioned in the judgment 
in Aldrich v. Cooper and in the notes to that case, where the Crown taking 
mortgaged property under an extent, other property of the mortgagor not 
mortgaged, bat agamst which the extent might have been enforced, is 
treated in equity as if it was subject to the mortgage (1). 

It must be admitted, that under the Transfer of Property Act (IV of 
1882) tfiis equity is by s. 81 made subject to the puisne incumbrance 
being without notice. But as the Act is not applicable to this case, we are 
not at present bound to adopt that rule as there laid down, and we may. 

I think, properly follow the rule laid down in England, which is not in 
any way unfair to the substantial claims of the prior incumbrancer, and 
which [168] avoids an injustice and possible fraud upon the rights of the 
puisne incumbrancer. 

It is true that in Khcloosec Ghcrooria v. Banco Madhnb Doss (2) the 
High Court of Calcutta made some remarks expressive of a doubt as to 
whether the eciuitable doctrine of marshalling should be applied in this 
country. Tliese remarks, however, were merely made obiter, and were 
not intended to bo decisive on the point. On the other hand, I think the 
doctrine is one of justice, equity and good conscience, and I see no objec¬ 
tion to its application within due limits. And it may be pointed out, that 
the doctrine has, in fact, been already applied by this Court, oven in cases 
of partition of Hindu family property—cases which the Courts are bound 
to decide according to Hindu law pure and simple. A purchaser or mort¬ 
gagee for value of the share of an individual co-parcener in joint family 
property, oven with notice that he is buying such a share, has been held 
entitled to have tlie family property marshalled in his favour, so far as 
that can be done “without doing injustice to prior incumbrancers or 
co-parceners ’* 13). This decision can only rest, I think, on the equity 
administered by the Ihiglish Courts, us above explained,, and must have 
been adopted to avoid the possible fraud to which I have adverted. 

In the present case, there is no finding or proof or even allegation 
that any injury may he occasioned to the defendant by his having to sell, 
in the first instance, the property which is not mortgaged to the plaintiff. 
I am, therefore, of opinion that the Judge below was wu'ong in refusing to 
give tho appellant the relief which besought, except in so far as be claimed 
to redeem tho respondent’s mortgagt’. To that relief he was, no doubt, 
entitled. But ho was also entitled, I think, to a decree declaring that, in 
the event of the appellant’s failure to redeem as provided by the Subor¬ 
dinate Judge's decree, the plainbilT would be at liberty to sell tlie property 
mortgaged to him, but subject to the proviso that ho must first sell the field 
No. G95 which is nob mortgaged to tho appellant, and only proceed against 
the other field in the [169] event of the proceeds of the first sale not being 
sufficient to satisfy the amount of his decree. 

The Judges having ditYerod in opinion, the case was referred to the 
then Acting Chief Justice (Bayley, J.) and was argued before him on the 
13th December, 1892. 




(1) Coerparo tho hint thrown out on a similar point in tho judgmout in i'daram 
V. Rnnu, 11 B. H. C. R. 70 (82). 

(2) 12 W. H 114. 

(3) Wamnajiv. Atmaram, V. J., 1883. p. 337 : see Mayno’s Hindu Law, ph 329 
Vtnkataramn v. Mecra Labcii, 13 M, 275. 
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Bao Saheb Vasudeo J. Kirtikar, for appellant (defendant No. 2).— 
The question is whether, when the subsequent mortgagee has notice of a 
prior mortgage, he has any equity to require the prior mortgagee to pro¬ 
ceed in the first instance against such of the mortgaged property only as 
is nob comprised in the subsequent mortgage. We contend that although 
we had notice we have a right to call for a marshalling of the securities in 
our favour. The doctrine of marshalling applies in India. The following 
authorities were referred to :— Moro Raghxinath v. Balaji (1) ; Nazuab 
Azimat Ali Khan v. Joivahir Singh (2), Name Tara Naikin v. Allarakhia 
Soomar (3) ; Story’s Equity Jurisprudence, 634 (a); Ghose on Mortgages, 
p. 299 ; 2 White and Tudor’s Leading Cases (6bh Ed.), p. 109 ; Eeyman v. 
Dubois (4); Hughes v. Williams (5) ; Liverpool Marine Credit Co. v. 
Wilson(&) ; Tidd v. Lister (7) ; Bishonath v. Kisto Mohun (8); Mussamat 
Nowa Kootoar v. Sheik Abdul Euheem (9); Nanabhat v. Lakshman (10). 

Gociddas K. Parekh, for respondent (plaintiff) :—We contend that in 
India the doctrine of marshalling securities has nob been adopted where the 
subsequent mortgagee bas had notice of the prior mortgage. In this case 
there was notice— Lala Uitawar Sahai v. Deioan Bolakiram (11) ; Tadi- 
gotha Timmappa v. Lakshmamma (12); Indukuri Rama v. Yerramilli (13) ; 
Fisher on Mortgage (4th Ed.), p. 667 ; Lanoy v. Duke of Athol (14); Rodh 
Mai V. Ram Harakh (15). 

[170] Bao Saheb Vasudeo J. Kirtikar in reply.—In the case of Nana- 
bhal V. Lakshman (10) there was notice, yet marshalling was allowed— 
Toolsee Ram v. Nunno Lull (16). 

Cur. adv. vuU. 

JUDGMENT. 

2Qth February, 1893. Bayley, 0. J. (Acting).—The question for 
decision in this appeal is, whether when two properties are mortgaged to 
one person, and one of them is subsequently mortgaged to another person 
with notice of the former mortgage, such second mortgagee has any equity 
to call for a marshalling of the securities in his favour so as to require the 
first mortgagee to proceed to realise his security in the first instance out 
of the property nob mortgaged to the second mortgagee. 

The first mortgage was dated the loth November, 1876. By s. 8, 
of “ The Transfer of Property Act, IV of 1882 this equity is made 
subject to the second mortgage having been made without notice of the 
former one, but that section has no application to this case, as the Act 
was nob extended to the Bombay Presidency until the Ist January 1893, 
(Notification, dated the 27th October, 1892, by the Government of Bombay). 

Although it is said in Macpherson on Mortgages, p. 491, (7th Ed.) 
that there does not appear to be any case in which the doctrine of 
marshalling has been applied to Mofussil mortgages, and although a doubt 
was expressed by the High Court at Calcutta in 1869 as to whether the 
doctrine of marshalling of securities ought to be introduced into India, and 
thereby (as the Court said) to interfere with the legal rights of parties—see 
Khetoosee Cherooriav. Banee Madhuh{ll) —-I entertain no doubt that such 
doctrine bas been so introduced. 


(2) 13 M.I.A, 404. 

3 Mac. and G. 683. 


(1) 13 B, 45. 

(4) L.K. 13 Bq. 158, (5) 

(7) 3 DeG. M. and G, 857. 

(9) W.R. (1864), 374. (10) P.J. 1877, p. 83. 

(12) 5 M, 385, (13) 5 M. 387. 

(15) 7 A. 711. (16) 1 W, R. 353. 


(3) 4 B. 573 (note). 
(6) li.R. 7 Ch. 507. 
(8) 7 W. R. 483. 
(11) 11 0. 258. 

(14) 2 Atk. 446. 

(17) 12 W. R. 114, 
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In two cases which came before ]\Ir, Justice Couch and his colleagues 
in the High Court of Bombay in 1865, viz., Dada v. Baba'll (1) and Wehhe 
V. Lester (2), it was held that although the English law is not obligatory 
upon the Courts in the Mofusssil, they ought, in the absence of special 
law and usage, in deciding a case according to " justice, equity and good 
conscience (Regulation IV of 1827, s. 26), to be guided by the principles 
[171] of English law applicable to a similar state of circumstances. The 
Courts, however, will not, in such a case, apoly rules of English law, 
which, though well-established and binding on English Courts, are yet so 
special in their nature and origin as to he inapplicable to the different 
circumstances of this country, and accordingly the Court of first instance 
(Ordinary Original Civil Jurisdiction), refused to apply the rule in Shelley’s 
case to an agreement by the members of a Parsi family relating to an 
estate in the Island of Salsette, in the Mofussil of this Presidency—sea 

V. Limji Nowroji Banaji and others (31, a decision which was 
affirmed in the Couro of appeal (I. L, R. 6 Bom. 151)—both Courts 
holding that such well-established rule was a law of property or tenure 
based on feudal considerations and was unsuited to the circumstances of 
India. It is unnenessarv for me to point out, in detail, what Mr. Justice 
Telang has already done, and I venture to think correctly, in his 
judgment in this case, thac the authorities relied on by Mr, Goculdas 
K. Parekh, the pleader for the respondent (original plaintiff in the Court 
below), are inapplicable and may be distinguished from the present case. 

I am of opinion that there is such an equity in favour of the subsequent 
mortgagee (the present appellant) as is claimed on his behalf. In the 
argument before me I did not understand it to be denied that the doctrine 
of marshalling had been applied in the Courts in India, but it was urged 
that it had not been carried further than that it is applicable where the 
second mortgagee had no notice of the first mortgage. No doubt in the 
case before Lord Hardwicke iLanoy v. The Duke of Athol (4), reference is 
made to the second mortgagee having no notice of the first mortgage, but 
subsequent decisions pay no regard to the absence of such notice, and do 
not refer to notice as in any way entering into the consideration of this 
equity. In the note in Tudor’s Leading Cases in Equity, Vol. 2, p. 109, 
(6th Ed. 1886) Mr. Tudor says that it seems to be immaterial whether 
the second mortgagee has notice of the first mortgage or not. In the 
leading case of Aldrich v. C^ooper (5), decided by Lord Chancellor Eldon 
in 1803, he says (p. 388) ‘If a party has two funds, a person [172] 
having an interest in one only has a right in equity to compel the former to 
resort to the other if that is necessary for the satisfaction of both.’ See 
also at p. 394 the instances he gives of the rule that a person having a double 
fund shall not by his option disappoint another who has only one. In 
Baldwin v. Belcher (6) the Lord Chancellor of Ireland (Sir Edward 
Sugden, afterwards Lord St. Leonards) states the rule without any quali¬ 
fication. He says: 'The rule of law is perfectly settled. If there are two 
creditors who have taken securities for their rospaocive debts, and the 
security of the first creditor ranges over two funds, while the security 
of the other is confined to one of those funds, the Court will arrange or 
marshal the assets, so as to throw the person who has two funds liable 
to his demand on that which is not liable to the debt of the second 
■ creditor.’ In Gihsonv. Sea grim (7), two properties X and Y were mortgaged 

uTaS. H.O. R. 3G (38). (2) 2 B. H 0. R. 65. (sT 6 B. 506. ' 

® Vesey, 381. (6) 3 Dru. aud War. 173. 

(7) 20 Boav. 614. 
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to A, and afterwards X was mortgaged to B. The Master of the Eolls 
held that B was entitled to have the securities marshalled so as to throw 
A’a mortgage, in the first instance, on estate Y. See also Be Moioer's 
Trusts (l) to the same effect. 

The learned pleader for the appellant, Rao Saheb Vasudev Jagannath 
Kirtikar, cited two passages in Ghose’s Tagore Lectures for 1875-76, 
p. 299, where it is stated that the doctrine of marshalling had been adopted 
by the Courts in India as a rule founded in equity and good conscience, 
and that although in some of the earlier cases it was laid down that 
maishalliug could not be insisted on by an incumbrancer with notice of 
the prior mortgage (Lanoy v. The Duke of Athol (2)) the rule was considered 
too narrow, and that the distinction had since been abolished {Gibson v. 
Seagrim (3) ; Tidd v. Lister The appellant's pleader relied unon a 

decision of Melvill and Kemball, JJ., in Nanahhat v. Lakshman (5) as a 
case of marshalling with notice of the first incumbrance. As it is difficult 
to collect what are the facts of the case from that report, I have examined 
the record and the notes of the argument iin Mr. Justice Melvill’s note¬ 
book. From [173] these it appears that Lakshman (original defendant 
No. 1) on 3rd January, 1868, mortgaged certain trees on his land to Nana- 
bhat (original plaintiff) to secure Rs. 150 then borrowed, payable in two 
years. The suit was brought on the 3rd January, 1376, to recover the 
above sum, and a like sum for interest, or to recover possession of the 
mortgaged trees. The mortgage bond had been registered in Book I 
relating to immoveable property. Nanabhat in suit No. 51 of 1870 sued 
Lakshman for Rs. 100, and on the loth March. 1870, obtained a decree, 
attached the field and trees, besides other property. A prohibitory order 
of 23rd January, 1871, published on the 11th February^ 1871, expressly 
mentioned the mortgage. On the 6th July, 1871, the property was 
purchased by Vishnu Gopal, who, on the 6th September. 1871, sold to 
Narayan, father of Vaman (original defendant No. 2). The Subordinate 
Judge found that the bond was proved, that the plaintiff had not posses¬ 
sion of the mortgaged trees, and only decreed that plaintiff should recover 
Rs. 300 from Lakshman, and dismissed the claim against Vaman, laying 
his costs on plaintiff. The District Judge confirmed the decree with costs. 

The plaintiff appealed to the High Court on, amongst others, the 
following grounds :—(1) that the lower Court had erroneously held that 
the mortgaged property {viz,, 9 mango and 20 babul trees) was moveable 
property; (3) that the lower Court erroneously held that the appellant's 
lien upon the trees would not follow the trees into the hands of the 
purchaser at a Court sale, who had purchased the trees with full notice of 
the mortgage lien ; (4) that the judicial sale of the trees having been clearly 
made subject to the mortgage lien, the purchaser was bound to pay the 
mortgage amount on the trees. 

For the appellant it was argued before Melvill and Kemball. JJ.. that 
registration was sufficient notice, and that, at any rate, the auction- 
purchaser was bound even if the sale had not bean made expressly subject 
to the mortgage. On the other side, it was contended that the land was 
not mortgaged, only the trees, and that by Act XX of 1866 standing timber 
is moveable property, and that plaintiff ought to recover his debt from 
the whole moveable property. 
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(2) 2 Atk. 445. 

(5) P. J, for 1877. 83. 


(1) Lf K. 8 Eg, llO. 
(4) 10 Hare 140 (157). 
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[174] The Court delivered the following judgment:— 

“If notice be necessary, in order to affect a purchaser at a Court-sale* 
the registration of the plaintiff’s mortgage bond was sufficient notice. 
Vishnu Gopal purchased botb land and trees at the auction-sale, and if ho 
had searched the register, as be was bound to do, he would have ascer¬ 
tained the existence of the plaintiff’s lien on the trees hy virtue of his 
mortgage bond, which was registered in Book I relating to immoveable 
property. Under these circumstances, we consider that the plaintiff’s 
lien upon the mortgaged property remains valid, though in execution he 
should be obliged to proceed, in the first instance, against any portion of 
the mortgaged property which may remain in the hands of the mortgagor 
before he proceeds against any of the property held by the defendant 
Vaman. If the defendant Vaman or his father has made away with any of 
the trees, he is liable for their value, which must be ascertained at the time 
of the execution. We amend the decrees of the Courts below and award 
the plaintiff’s claim for Rs. 300, and direct that the same be recovered 
from the defendant Lakshman personally, or from the mortgaged property, 
and also from the defendant Vaman personally, to the extent of the value 
of any of the mortgaged trees which may have been out down after the 
land came into the possession of his father Narayan. Costs on defendants 
throughout.” 

It will thus bese^n that the High Court considered that the plaintiff’s 
lien upon the mortgaged property remained valid, though in execution he 
should be obliged to proceed, in the first instance, against any portion of 
the mortgaged property which might remain in the hands of the mort¬ 
gagor before he proceeded against any of the property held by the defendant 
Vaman,—that is, it compelled the plaintiff to proceed against his mort¬ 
gagor and such mortgagor's property before he proceeded against Vaman, 
the son of Narayan. who liad purchased from Vishnu Gopal the auction- 
purchaser. The Court in that manner arranged or marshalled the assets 
available for the satisfaction of the original mortgage lion of the 3rd 
January. 18GB. 

In the present case, as pointed out by Mr. Justice Telang, there ia 
no finding, or even allegation, that any injury will be occasioned [175] 
to the prior incumbrancer hy his having to sell, in the first instance, the 
field whicli is not mortgaged to the appellant. 

For the above reasoos. I am of opinion that tlie view taken by 
^Ir. Justice Telang is the correct one, and I concur in the form of the 
decree which he proposes should be made. Appellant to have his costs 
throughout. 


Decree varied. 



IX.] SHANTAPPA CHEDAMBARAYA V. S. R. YELLAPUR 18 Bom. 176 


18 B. 175 (F.B.). 

APPELLATE CIVIL.—FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice 

Candy and Mr. Justice Fulton. 

Shantappa CHEDAMBARAYA iAuctiou-purchaser) V. SuBRAO 

Ramchandra Yellapur {Decree-holder), Rayapa Shivapa Sheti 

{Judgment-debtor) [23rd February, 1893.] 

Stamp—Stamp Act {I of 1879), sch, I, arts, 16-21— Decree — Execution—Sale of 
property subject to mortgage—Valuation of property sold—Computation of purchase- 
money—Certificate of sale —Proclamation of snle—Mortgages noted in proclamation 
of sale — Civil Procedure Code {Act XIV of 1382), ss. 282-2S7. 

Mortgages noted in the pcoolamation of sale as claims upon the property sold, 
should not be entered in the certificate of sale, or be computed as part of the 
purchase-money, unless they have been admitted by the parties, or established 
by decree, or unless they have been declared, under s. 282 of the Civii Pro- 
ceiure Code (Act XIV of 1882), to be charges on the property, and the Court has 
seen fit to sell it subject to them, but they should be entered in the 
certificate and computed as part of the purchase-money if they have been thus 
admitted or established, or if they have been declared under s. 282 of the Civil 
Procedure God© (Act XIV of 1882), and the'sale has been held subject to them. 

Claims admitted by parties or established by the decree of a Court should be 
entered in the proclamation of sale as charges upon the property, though they 
have come to the knowledge of the Court in an enquiry under s. 287 only, and 
have not been made the subject of an order under s. 287 of the Civil Procedure 
Code (Act XIV of 1882). 

[Rel., 15 Ind. Gas. 5 (8) = 15 O.C. 211.] 

$ 

This was a reCerance made by Rao Saheb H. S. Phadnis, Subordinate 
Judge of Kumba in the Kanara District, under s. 49 of the Stamp Act 
(I of 1879) and s. 617 of the Civil Procedure Code (Act XIV of 1882). 

[176] One Subrao Ramchandra Yellapur obtained a decree against 
Rayapa Shivapa Shetti and in execution attached and sold certain 
property subject to four different mortgages. The property was pur¬ 
chased at the Court sale by one Shantappa Chedambaraya, who was the 
holder of one of the four mortgages. He applied for a certificate of sale, 
and relying upon the decision in In re Bamkrishna (1) contended that his 
mortgage and one of the other three mortgages should not be inserted in 
the certificate of sale and computed as purchase-money, as they had not 
been admitted by the parties or established by the decree of a Court. The 
Subordinate Judge, being of opinion that the decision relied on was 
irreconcileable with the ruling in Sha Nagindas v. Halalkore Naihioa{2), 

referred the following questions :— 

“ I, Should not the mortgages specifically noted in the proclama¬ 
tion of sale as being charged upon the property sold, be so entered in a 
certificate of sale, and be computed as part of the purchase-money ? 

“ II. Should claims admitted by the parties, or established by the 
decree of a Court, be entered in the proclamation of sale as charges upon 
the property to be sold, supposing they have come to the knowledge of the 
Court in an inquiry made under s. 287 only, but are not covered by an 
order under s. 282 ? ” 

The opinion of the Subordinate Judge on the first question was in tha 
afiSrmative and on the second in the negative. 


• Civil Reference No. 16 of 1892. 

(1)9B. 47. (2)5B. 470. 
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There was no appearance for fche parties. 

The reference was decided by a Full Bench consisting of 
Sargent, C.J., and Candy and Fulton, JJ. 

JUDGMENT, 

We think that the first question, put by the Subordinate Judge, should 
bo answered by saying that mortgages, noted in the proclamation of sale as 
claims upon the property sold, should not necessai'ily be entered in the 
certificate of sale, or be computed as part of the purchase-money, unless 
they have boon admitted by the parties, or established by decree, or unless 
they have been declared, under s. 282 of the Civil Procedure Code, to 
be charges on the property and the Court has seen [177] fit to sell it 
subject to them, but that they should be entered in the certificate, and 
computed as part of the purchase-money, if they have been thus admitted 
or established, or if they have been declared, under s, 282 of the Civil 
Procedure Code, and the sale has been held subject to them. 

As regards the second question, we consider that claims admitted by 
the parties, or established by decree of a Court, should be entered in the 
proclamation of sale as charges upon the property, though they have come 
to the knowledge of the Court in an enquiry under s. 287 only, and have 

not been made the subject of an order under s. 282 of the Civil Procedure 
Code. 


Order accordingly. 


18 B. 177. 

% 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kl., Chief Justice, and Mr. Justice Baijlerj. 


PaRVATI and another, illNORS {Original Plaintiffs), Appellants v. 
Ganpatrao Balal and others {Origijial Defendants), 

Respondc7Us.* [27th Eobruary, 1893.] 

Hindu law Joint faviily Manager—Gift bg viayiager of part of fainitgj^ropertg^^ 
Illegitimate daughters—Maintenance—Gift— Alienation of lamilg vropert'ii— 
**Dasipu(ra ” (stjn of a slave). 

Ramchandra, the manager of an undivided Hindu family, gave certain shares 
in a spinning and weaving company, which had been purohased out of family 
funds, to Ganosh for and on behalf of the plaintiffs, who were Ramchandra’s 
illegitimate daughters. After the death of Ramchandra and Gauesh, Ram¬ 
chandra’s illegitimate daughters sued the surviving members of the family for a 
declaration that tho shares belonged to them, and that they had a right to have 
them transferred to their names in tho company’s bocks. 

Held, without deciding whether illegitimato daughters are entitled to simple 
maintenance from the family property, in any case. Ramchandra, as manager, 
could not alienate tho shares for that purpose, as there were no emergent circum¬ 
stances requiring it. 

[F., i Bom.L.R. ,SS3 1890) ; R., 21 B. 563 (579) ; 29 B. 51 (51); 32 B. 562 (566) = 10 
Bom.L.R. 736.] 


Appeal from tho docisiou of L. G. Fernaudoz, First Class Subordiuato 
Judge of Poona. 

Tiio pliiintifTs wore tlio minor illegitimato daughters of one Eam- 
chandra Gauesh, deceased. They sued tho defendants, who were the 


• Appc.il No. 07 of ISOO, 
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PARVATI V. GANPATRAO BALAL 


18 Bom. 179 


legitimate sons of Ramchandra, for a declaration that [178] certain shares 
in the Morarji Goculdas Spinning and Weaving Company belonged to 
them, and that they had a right to have these shares transferred to 
their names in the books of the company. 

They alleged that the deceased Ramchandra in 1876 had given these 
shares to one Ganesh Bapuji for and on their behalf; that he had 
intended to transfer them into the name of one Ganesh Bapuji Marathe, 
who passed an agreement to the plaintiffs that he held the shares for 
them and on their behalf, and that the company declined to transfer the 
shares to the plaintiffs’ namesowing to the defendants* opposition. They 
prayed, therefore, for the above declaration and for an injunction 
restraining the defendants from interfering vs'ith the plaintiffs’ rights 
and from drawing the dividend on the said shares. 

The defendants Balvant, Sadashiv and Hari, sons and represen¬ 
tatives of the deceased Ramchandra Ganesh, pleaded {inter alia) that the 
suit was time-barred, that Ramchandra was not competent to alienate 
the shares, which had been purchased out of the family funds, and that 
the gift being incomplete was invalid. 

At the hearing it was proved that the family was joint, and that the 
shares had been purchased out of the family funds. Ganesh Bapuji had 
died in 1880. The Subordinate Judge disallowed the claim, holding that 
the gift to the plaintiffs was not proved, and that the donor Ramchandra 
had no authority to make che gift. In his judgment he said :— 

“ The facts which have been proved beyond all doubt are these:_ 

That the defendants* family was joint; that the shares in dispute were 
purchased with the ancestral funds belonging to the joint family by Ram¬ 
chandra : that the said Ramchandra attempted to make a gift of these 
shares to Ganesh Bapuji ; that he wrote to the secretaries and treasurers of 
the Morarji Goculdas Spinning and Weaving Company to transfer these 
shares to Ganesh Bupuji’s name, which they refused to do owing to the 
defendants’ objections ; that Ganesh Bapuji brought a suit claiming those 
two shares as his : that the costs of that suit were defrayed by Chimma, 
the plaintiffs’ guardian ; that [179] Chimma herself claimed the shares 
from the company as hers. These facts undoubtedly disprove the assertion 
that the shares were given in gift to the minor plaintiffs as alleged by 
them. It is for them to prove their assertion that these shares were given 
to them as alleged, and that the gift was comulebed by the necessary 
formalities. These the plaintiffs have clearly failed to prove. Were it 
otherwise, the shares were purchased with joint ancestral funds by 
Ramchandra. Hence he cannot make a gift of those shares as against his 
co-owners, who not only did not give their consent, but actually repudiated 
the transaction. 

* * ♦ * * * 
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The plaintiffs appealed. 

Inverariiy (with Balaji Abaji Bhac,avat), for the appellants (plaintiffs). 
—The management of the family property was in the hands of Ram¬ 
chandra, who purchased the shares in dispute in his own name in or about 
November, 1875. In the year 1876 he was ill and desired to go on a 
pilgrimage to Benares, where his father Gaupatrao was then living. The 
plaintiffs’ mother Chimma had been Ramchandra’s mistress for several 
years, and prior to his going to Benares he desired to make provision for the 
plaintiffs who are his illegitimate daughters. He had a separate account in 
the family books, and be debited to himself the price of fiveshares and credit¬ 
ed it in the accounts of the family. In fact, he bought five shares from the 
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family estate. Out of them he gave two to Gauesh Bapuji orally upon 
a secret trust ia favour of his daughters (the plaintiffs). In the year 1878, 
Ganesli nassed an agreement in favour of the plaintiffs with respect to 
the shares. The Subordinate Judge has held that agreement to be proved. 
The question as to the gift has arisen in other judicial proceedings. The 
story as to the gift, therefore, is not a new one. The only question to ba 
determined, then, is whether the gift was complete or not. The fact of 
the gift is not disputed. The contention is either that Ramohandra had no 
power to make the gift, or that the gift was incomolete. The lower Court 
wrongly hold that there was no gift. The shares were given for the 
maintenance of the plaintiffs. The illegitimate children of a person 
belonging to the twice-born [l80] class are entitled to maintenance; and 
the assignment in favour of the plaintiffs being complete, they are entitled 
to take the benefit of that assignment. 

The delivery, by Ramohandra, of the share certificates to Genesh 
and the execution of the transfers with the oral direction to Ganesh to 
hold the shares for the benefit of the minor plaintiffs show that there was 
a perfectly created trust valid in law. It could not be rendered incomplete 
by the fact that the name of Ganesh was nob entered in the shareholders’ 
regisr.er. Ramohandra having done everything in his power to get 
Ganesh’s name registered, the trust was complete—Lewin on Trusts, p. 66. 
The legal estate was divested from the settlor, and that was sufficient. 
When the owner creates a trust for the benefit of a third person by 
appointing a trustee, it is nob necessary that tlie legal interest of the 
owner should he entirely divested from him if the trustee can acquire that 
legal estate without any further act on the part of the owner. When there 
is nothing further to be done by the donor, the gift is complete— In re 
Richards; Shenstone v. Brock (ij. It is nob necessary for the purpose of 
passing the interest in the shares that the transfer should be registered— 
]5uckley on Companies (6th ed.), p. 93 ; Roots y. Williamson (2); The 
Soctete General de Paris and G. Colladon v. Jcnet Walker (3). 

zXssuming that the legal estate did nob pass to Ganesh, still under 
the circumstances the plaintiffs might have compelled the company to 
transfer the shares to their names under the articles of association. That 
being so, they could have asserted thoir right against Ramchaudra even if 
be had been alive. 

The rules as to a gift under Hindu law are not applicable to this 
transaction. We contend that tlio transaction is nob a gift, bub a mere 
transfer effected for the purpose of a legal object, namely, the maintenance 
of the minor plaintiffs, who, though illegitimate, are entitled to mainte¬ 
nance under Hindu law. 

Jardine (with Mahadco Ohimnaji Apte), for the respondents 
(defendants).— The shares were purchased hy Rmnohaudra with 
[l81] ancestral funds ; they were, therefore, family property. At the time 
of the alleged transfer, Ramchandra, although the manager of the 
undivided family, had only a limited interest in the family estate which 
he could not give away oven to the extent of his own share— Ramanna 
v. Venkata (4) ; Ponmisnmi v. Thatha (5) ; Vasndcv v. Vcnkatesh (6) ; 
Gannuhai y.Ramannad) Lakshman Dada Naik y. Ramchandra Dada 
NaikiS). Even assuming that there was legal or moral obligation for 


(It 30 Ch. D. 541. (2) Cb. D. 485. (3) 11 Ap, Oa. 20. 

(4) 11 U. 24G. (5) 9 U. 273. (G) 10 B. H. 0. R. 139. 

(7) 3 B.H.C.R.A.C.J. 66. (8) 7 I. A. 181. 
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JUDGMENT. 

Sargent, C.J.—The plaintiffs in this suit, who are the illegitimate 
children of one Ramchandra Ganesh, ask for a declaration that certain 
shares in the Morarji Gokuldas Spinning and Weaving Company, which 
had been purchased by their father, belonged to them, on the ground 
that they had been given by him to one Ganesh Bapuji for and on their 
behalf. The Court below found that the gift to plaintiffs was nob proved ; 
that the shares were purchased with ancestral funds by Ramchandra, and 
that he could nob make a gift of them without the consent of the defend¬ 
ants, who are his legitimate children ; that the gift, if at all, was to Ganesh 
and not to the plaintiffs, and that the gift, in any case, was incomplete, 
and accordingly dismissed the suit. 

The appellants (the plaintiffs) have not attempted to argue that the 
Court was not correct in its finding as to the family having been joint and 
the shares having been bought with ancestral funds. The first question, 
therefore, in this case is whether Ramchandra could give the shares to 
the plaintiffs, or rather to Ganesh in their behalf, supposing the gift to 
be one which the Court would otherwise give effect to. 

Ramchandra, it is admitted, was acting as manager of the family 
whilst his father Ganpatrao Balal was at Benares, and it has been argued 
that the support of Ramchandra’s illegitimate children by Chima was a 
legal obligation on the entire family, and that a gift by Ramchandra as 
manager for that purpose could nob be impugned, but that, at any rate, it 
was good as an alienation of his own share for that purpose. There is, 
doubtless, express authority for holding that an illegitimate son o! one of 

(1) 1 bTqtI (2) 19 o' 9L is ) 7 B. 2*29. 

(4) P. J. (1877), p. 34. (5) 13 M.T.A. 141 (159). • (6) 13 M.I.A. 497. 
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the gift, still the above authorities show that the gift was bad. But we 
contend that there was neicherany legal nor moral obligation to support 
the plaintiffs, being illegitimate daughters. The Hindu texts lay down 
that it is only a dasi-putra (son of a slave) that is entitled to inherit— Eahi 
V. Govind (1). Illegitimate sons may be entitled to maintenance, but 
illegitimate daughters are not. The word in all the texts being dasi-putra 
(son of a slave), it excludes a daughter. No doubt in the reported cases 
the words used are “ illegitimate children,” but none of the texts uses the 
word “children,” the word throughout being pxitra (a son)—Vyavahar 
Mayukha, Ch. IV, s. 14, pi 29-32 ; Daya Bhaga, Ch. IX, pi. 28 ; 
Mitakshara, Ch. I, s. 12 ; Kirpal Narain v. Sukurmoni (2). Even if the 
transaction in dispute be considered to be a gift, it is invalid according 
to Hindu law. The gift was nob complete. It was argued that the 
transfer might have been compelled, but the thine to be considered is 
what was actually done. There was no transfer made, and Ganesh 
acquiesced in the objection raised by the company to the transfer. 
Ramchandra might have intended to make a gift which was nob completed 
before his death. Such a gift is invalid— Uirbai v. Jan Mahomed (3). 5 
Inverarity, in reply:—In support of our contention that illegitimate 
daughters are entitled to maintenance, we rely upon Salu v. Hari (4) ; 
Inderun Valungypooly Taver v. Ramasawmy Pandia (5) ; Sri Gajapaihi 
Badhika Patta Maka Devi Garu v. Sri Gajapathi [182] Nilamani Patta 
Maha^Devi Garu (6) ; West and Biihler, pp. 263. 432. No doubt the word 
“ son ” occurs in the texts, but we contend that the word “ son ” should be 
held to include “ daughter,” as the word “ brother ” has been held to 
include “sister.” 
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the family is entitled amongst the regenerate classes to maintenance. See 
Ckuoturya Bun Murdun Syn v. Sahub Pjirhulad (l) and MuUttsawmy v. 
Ve72catasxoara (2), and indeed in the case of Rahiv. Govind (3), Westropp. 
C. J ., states it to be the result of the authorities that [183] amongst the three 
regenerated classes illegitimate " children ” are entitled to maintenance. It 
is to be remarked, however, that the real question in that case was as to 
the meaning of dasi ’ in the text relating to the rights of illegitimate 
children, and that the authorities on which Westropp, C. J., relies in 
support of that statement, and which are mentioned in the note at p. 102, 
only deal with the case of a dasi-putra, i. c., illegitimate son. In the 
Mitakshara, Ch, I, s. 12, cl. 3. Yajnavalkya is cited as saying that '‘the 
son begotten on a female slave does not obtain a share even by the father’s 
choice, but if he be docile he receives a simple maintenance ” and the 
same passage is referred to by the author of the Mayukha at Ch. IV, 
s. 4, and it is on tiiese authorities that Sir T. Strange in his Hindu Law, 
Vol. I, p. 70, states the right of illegitimate “ progeny” to maintenance. 
Unless, therefore, the expression dasi-putra" can be held to include 
daughter, ” there is no authority for a daughter having a claim to main¬ 
tenance, It was said that a " son” is to be construed as including a 
daughter, as “ brethren” was interpreted as including “sisters” by Nanda 
Pandita. Bub that mode of interpretation has been much controverted, 
as may be seen by the discussion of the authorities in the judgment in 
Vinayak v. Lalcshmihai (4), which was decided upon the authority of the 
Mayukha. Moreover, the right of illegitimate children to be maintained by 
the family is clearly an exceptional one as shown by the language of the 
text; and as the right to maintenance is laid down, in terms, in favour only 
of illegitimate sons, the proper inference, from the absence of any express 
provision for daughters, is, we think, that they wore not contemplated as 
having the same light. 

But in any view of that question it is clear that the plaintiffs’ claim 
to the shares is not sustaioable. Even if the daughters wore entitled to 
simple maintenance out of the family property it cannot be contended that 
it was within the power of Kamcbandra, even as the dc facto manager, to 
alienate the shares for that purpose, as there were no emergent circum¬ 
stances requiring it. The case of Givigubai v. Ranianna (5) shows this 
could not he done even in the case of a legitimate daughter. 

[184] Lastly, as to the suggestion that the gift might be supported as 
an alienation of Ramchandra’s interest in the family property, even if it 
could bo regarded as an “alienation for value” so as to satisfy the decision 
in Vcisudev v. T c.nkaicsh (G), it would be sullicieiit to say that such was 
not the plaintiffs case. But independently of that objection it is plain, on 
the authorities, that a suit would not lie against the other members of the 

family to have tho shares declared to belong to plaintiff's and transferred 
into their names. 

For those reasons, and without discussing the question whether there 
was such a possession by Ganosh as to create a valid gift by Hindu law. 
or whether tho evidence suffices to establish tliat the gift was to Ganesh 
as a trustee for tho benefit of the plaintiffs, we must hold that tho plaint 
was properly dismissed, and confirm tho decree with costs. 

Decree confirmed. 


(li 7 l^r i.A. 18. 

(3) 1 B. 07 <102). 

(5) 3 B.H.C.R.A. C.J. 66. 


(2) 12M.I.A. 203. 

(4) 1 B.H.C.R. 117 (123). 
(6) 10 B.H.O.R, 139 (160). 
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Starling. 


Municipal Commissioner for the City of Bombay. 
Appellant v. Syed Abdul Huk Kurmalker, Respondent.''' 

[8fch September, 1893.] 


Original 

Civil, 

18 B. 18S, 


Municipality—Municipal Act, 111 {Bom.) of 1889. ^s. 298. 299 and 301 —Land acquisi- 
tion—Compulsory acquisition—Set back—Compensation paid to owner for land 
with buildings thereon taken—Basis o1 valuation of such land—lb per cent, addition 
to compensation not allowed—Act XII of 1888, $. 3— Practice—Appeal from decision 
of Judge of Small Cause Court granting compensation for land taken by municU 
pality. 

Where, in case of set back, land with buildings thereon was taken up by the 
Municipal Commissioner from a private owner under Act III of 1888, ss. 298. 299 
and 301, 

Held, that the amount of compensation awarded to the owner should be calcu¬ 
lated with regard to the price given within a few years previously for land of a 
similar character in the immediate neighbourhood of the land in question. 

Held, also, that the addition of 15 pec cent, could not be allowed. 

The Municipal Commissioner v. Patel Haji Mahomed (1), followed. 

[1853 An appeal lies to the High Court from a decision of the Chief Judge of 
the Small Cause Court of Bombay granting compensation to the owner of land 
taken by the municipality in case of a set-back under the Municipal Act HI of 
1888, S3. 298. 299. 301. 

[R., 10 Bom. L. R. 907 (912).] 


Appeal fco the High Court agaiost the decision of the Chief Judge of 
the Small Causes Court (see Act XII of 1888, s. 3). 

The respondent had claimed compensation from the appellant in 
respect of certain lands, together with the buildings thereon, situate at 
the junction of Apollo Street and Byrne Lane and in Byrne Lane in the 
City of Bombay, which were taken up by the appellant on behalf of the 
municipality, and the Chief Judge had awarded to the respondent a sum of 
Rs. 25,665-8-3 as compensation and interest thereon, at the rate of 5 per 
cent, per annum, from the 8thlFebruary, 1882, until payment. 

From this decision the Municipal Commissioner appealed to the 
High Court. 

Inverarity and Scott, for the appellant. 

Lang (Acting Advocate-General) d^ndMaepherson, for the respondent. 

Lang raised the point that no appeal lay. The only section giving 
an appeal to the High Court is s. 3 of Act XII of 1888, but the appeal 
there given was only in cases under ss. 503 and 504 of the Municipal Act 
(III of 1888). He referred to ss. 298, 299, 301, 345 and 346 of the 
Municipal Act (III of 1888). 

Per Curiam ;—We think an appeal lies. 

The argument of the appeal then proceeded- The following authorities 
were referred to :— In the matter of the Land Acquisition Act (2) ; The 
Municipal Commissioner for the City of Bombay v. Patel Haji Mahomed{l)\ 
Statute 38 and 39 Viet., c. 36, s. 19, cl. 2. 

Cur, adv. vult. 


M. 


* Municipal Appeal No* of 1892. 


(1) 14 B. 292, 


(2) 16 B. 279. 
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Starling, J,—The question for determination in this appeal is 
Original amount to which the respondent is entitled in compensation in 

Civil ^ piece of land on the south side of Bruce Lane, [186] and 

^_■ running from Apollo Street to Church Lane, taken up by the Municipal 

18 B, 184 . Commissioner as a set-back. That amount is to be the value of the land 

as acquired, and that would be the market value of the land at the time 
when possession was taken by the municipality. That value, in our 
opinion, is the price which a man, intending to use the land, of which the 
set-back was a portion, for the purposes for which it could be most 
profitably employed at that time, having regard to all its surrounding 
circumstances, would probably give for it. 

The basis of valuation adopted by the surveyors, who were called on 
behalf of the resnondent. seems to us to be faulty. In the first place, 
they calculate the value the land might have to the purchaser after he 
has built upon it and let out his building to tenants. They assume that 
the building will at once be fully let (allowing only for average casual 
vacancies), and theyassume that a person buying to build will be content, 
at the time of purchase, to look forward to a net return of only 4 or 5 per 
cent, on the total cost of land and buildings, assuming his speculation 
to be entirely successful. It seems to me that a man buying a piece 
of land as a speculation for building purposes would require a larger 
percentage than that, certainly in this country, and would not pay 
a price for the land alone which would only enable him to get that com¬ 
paratively small percentage after he had erected his buildings and run the 
risk of their letting well or not. There are also other minor items, which 
seem to us to have been taken too favourably for the owner. Consequently 
we do not think that such a basis of valuation should be accepted in any 
case, certainly not when there is any more practical basis to work on. 

In the present case there are materials of a much more practical 
character to hand, viz., the price given within the last few years for land 
of a similar character in the immediate neighbourhood, the price given by 
the respondent for the large plot of land of which the portion taken by the 
municipality forms a part, and, lastly, the price which ho offered to ' take 
for the very piece. 

In Ex. No. 3 there are three plots marked which have changed hands 
comparatively recently. That coloured green [187] was purchased by 
IIa]i Allarakliia Nathu at the beginning of 1891 to build on at a price 
which showed the rate per square yard was about Rs. 46. It had no 
building on it at that time, so that the difficulty which arises in deter¬ 
mining how much is to bo allowedfor buildings does not arise ; bub it is 
not so well situated as Sirdar s Palace is, for Apollo Street is there only 
half the width ; it is ouposibe the respondent’s property. Of the blue 
piece, plot A is, however, in our opinion, in quite as good a position as the 
respondent’s property, though it has not so large a frontage to Apollo 
Street. The whole of the blue plot was sold in 1885 at a price which 
worked out a rate of about Rs. 100 a square yard, including buildings, 
the value of which is disputed; but. taking all things into consideration! 
we are of opinion that the value of the land itself cannot be taken at 
more than Rs. 50 a square yard for the whole plot ; and assuming that 
the value of part A, as facing the wide part of Apollo Street, was worth 
double that amount, that would only give Rs. 100 a square yard for that 
portion, which wo consider a very full rate for that piece. 
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The property coloured red was purchased in 1886 for a price which 
worked out to under Rs. 60 a square yard including buildings, and, deduct¬ 
ing the value of the buildings, would probably leave the value of the land 
at about Rs. 30 a square yard. 

This last plot is not in anything like as good a position as the front 
portion of the respondent’s premises, though it is somewhat better than 
that of those abutting on Church Lane. 

In 1886 the respondent purchased the whole plot of land known as 
the Old Secretariat, of which the strip now in dispute is a portion, at a 
price which, after deducting the value of existing buildings, would give 
about Rs. 30 a square yard, and on the 21st July 1888, he offered to sell 
the strip to the Municipality at the rate of Rs. 50 a square yard. 

Within the last few years there does not seem to have been any 
material change in tbe value of land in the Fort. Consequently, all the 
foregoing materials can be used in this case without making any allowance 
for possible change of value. 

tl88] In calculating the compensacion payable to the respondent, the 
strip of land has been divided into three portions ; one coming up to 
Apollo Street containing, as finally settled by the Chief Judge of the Small 
Causes Court, 74'72 square yards, another at the Church Lane end 
containing 17*60 square yards, and the tbii'd between those two containing 
183*93 square yards. Now. taking into account all the facts we have 
just drawn attention to, we think the respondent will be amply compensat¬ 
ed if ha is allowed Rs. 80 a square yard for the first portion, Rs. 50 a 
square yard for the second, and as a high value has been put upon the two 
end pieces because of the open space between them, which space must be 
kept open or with only low buildings thereon, in order to justify the value 
we have put on them, we think that the third piece cannot be worth more 
than Rs. 20 a square yard. That will work out as follows :— 

74-72 at 80= 5.997'GO 
17 60 at 50 = 880’00 
183’93 at 20 = 3,678-60 
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10, 536-20 


Of course these amounts are to a certain extent only approximate ; 
but, in a matter of this kind, it is absolutely impossible to ascertain a 
mathematically exact value of any piece of land, and the utmost that can 
be done is to take into consideration all the surrounding circumstances 
and from them deduce, as a jury, the value which the owner ought to 
receive. 

To the amount of Rs. 10,536-3-2 as calculated above must be added 
the sum of Rs. 181-12-3, the value of old erections allowed by the Chief 
Judge and not appealed against, which brings the total compensation up 
to Rs: 10,717-15-5. 

The respondent by his objections has asked that he should be allowed 
15 per cent, on the amount awarded him as on account of the compulsory 
nature of the acquisition. That point has already been decided against 
the respondent in the case of The Municipal Commissioner for the City of 
Bombay v. Patel Haji Mahomtd (1), and we see no reason to differ from 
the decision in that case. 

[189] The award of the Chief Judge of the Small Causes Court must, 
therefore, be varied by inserting the sum of Rs. 10,717-15-5 in the place 
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of Rs. 25,665-8-3. The respondent will retain the costs awarded to him 
in the Court below, but must pay the costs of the appellant in this Court. 
Attorneys for the appellant;—Messrs. Crawford, Burder and Co. 
Attorneys for the respondent;—Messrs. Brown and Moir. 


18 B. 181. 


18 B.189. 

ORIGINAL CIVIL. 

Before Mr. Justice Starling and, on appeal, before Sir Charles 
Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


JiJIBHOY MuNCHERJI JIJIBHOY AND OTHERS. {Plaintiffs), v. ByRAMJI 
JIJIBHOY AND OTHERS {Defendants)."^ [13th and 16th October. 1893.] 

Costs—Taxation—Attorney and client-Trustees—Bills of costs paid by majoritv of 

trustees—Right of dissenting trustee to have bills taxed even after payment^ ^ ' 

In a suit relating to a charitable trust tbs decree directed tbit the costs of all 
parties thereto, when taxed, should be paid out of the trust fund. Certain bills 
of costs were subsequently furnished to the trustees by the attorneys. Two of 
the trustees thought the bills reasonable and agreed that they should be paid. 
The third trustee objected to the amount of the bills as exorbitant, and desired 
that they should be taxed. Notwithstanding his protest, however, the other 
trustees paid the bills without taxation. He, thereupon, took out a summons 
calling upon bis co-trustees and the attorneys to show cause why ihc bills should 
not be taxed and why they should not refund any sum which had been overpaid. 

Held, that the dissenting trustee was entitled to have the bills taxed although 

they had been paid, and that the High Court had jurisdiotiou to order taxation 
to be made. 

By the decree made in this suit on fche 5fch January, .1889, ifc was 
ordered that a scheme should be prepared for the management of*certain 
cbaiities called the Jijibhoy Dadabhoy Trusts. The scheme was subsequ¬ 
ently settled in chambers,and an order was made directing (inter alia) 
that the costs of all parties to the suit when taxed as between attorney 
and client should be paid out of the Trust Fund. 

[190] The trustees of the charities were the plaintiffs in the suit, 
and ^yel■e three in number, viz., Jijibhoy Munoherji Merwanji. Rustomji 
Naiiabhoy Byramji and Dadabhoy Bomanji Jijibhoy. In the month of 
September, 1890. the trustees changed their solicitors, and the suit and 
matters connected with it were tansferred to Messrs. Ardesir Ilormasii 
and Dinsha. who. on the 12th April, 1893, by request sent in their bills 
of coats for work done from September, 1890 to the end of March, 1893. 
There were two bills of costs sent in, one for Rs. 11,329-13-0 and the other 
for Rs. 842-2-0. These bilU less (an abatement of Rs. 500) were paid by 
the two first mentioned trustees on the 21st June, 1893. 

On the 21st August. 1893, the third trustee. Dadabhoy Bomanji 
Jijibhoy, took out a summons calling on his co-trustees and the solicitors 
(Messrs. Ardesir Hormaaji and Dinsha) to show cause why the said bills 
of costs should not be taxed by the Taxing Master, and why such sums as 
might be taxed off should not be refunded tq the charities by the solicitors 

The objecting trustee (Dadabhoy Bomanji Jijibhoy)'in his affidavit 
stated that tbo bills sent in appeared to him to be exorbitant, and that ha 
had called upon bis co-trustees to got them taxed before settling them, but 


• Suit No. 375 of 1886. 
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that notwithstanding his repeated protests the bills had been paid on the 
2l3t June. On the 13th July, 1893, he requested his co-trustees (through 
his solicitor) to get the bills taxed, and on the same day enquired of 
Messrs. Ardcsir Hormasji and Dinsha if they were prepared to get them 
taxed : otherwise he would bring the matter before the Court. He set forth 
in bis affidavit the items in the bills to which he objected. 

The co-trustees also filed an affidavit, in which they stated that the 
bills of costs had been carefully examined and found to be reasonable ; 
that the solicitors had rendered very valuable services to the charities, and 
that many chax'ges which they might have made had been omitted by them 
from these bills. They said that these facts being brought bo their know¬ 
ledge they (f. e. the two co-trustees) had met and passed a resolution for 
payment of the bills. Their affidavit contained the following state¬ 
ments :— 

[191] “ 5. We, Jijibhoy Mancherji Merwanji Jijibhoy and Rus- 
tomji Nanabhoy Eyramji Jijibhoy, say that, having regard to the provisions 
of the trust-deed and the practice hitherto observed by the trustees, we 
were justified in passing the resolution aforesaid and paying the solicitors’ 
costs without taxation. 

“ 6. Several days after the aforesaid resolution we were informed 
that Mr. Dadabhoy objected to the bills being paid without taxation, but 
it is nob true that he alleged the same to be exorbitant or improper. 
As it was competent to us to pay solicitors’ costs without taxation, we 
made payment. A large portion of such costs bad previously been paid 
pursuant to a resolution passed by the trustees, including the said Dada¬ 
bhoy, on the 30th day of April, 1892. 

“ 7. We say that we, the present trustees and our prec^ecessors 
in office for four years past, have paid solicitors’ bills without taxation, 
and that Mr. Dadabhoy is a party to payment of costs of other solicitors 
connected with this suit without taxation,” 

The solicitors (Messrs. Ardesir Hormasji and Dinsha) also filed an 
affidavit denying that their charges were exorbitant and alleging that they 
were reasonable and proper charges according to the scale in the Tax¬ 
ing Master’s office. They stated that between the 12bh April, 1893 
(the day on which the bills were sent in) and the 21st June, 1893 (on 
which day they were paid) the objecting trustee had not communicated 
with them directly or indirectly, and that they had no intimation that he 
required the bills to be taxed, or that he considered them “heavy’' until 
they received his letter of the ISth July. They stated that the trustees 
had full opportunity of examining the bills and getting them taxed if 
they so desired before payment, and they further alleged tliab they had 
caused enquiries to be made in the office of the Taxing Master and had 
ascertained that within the previous twenty-two years there was no 
precedent for a reference for taxation after payment, and they submitted 
that the Court had not the power to direct taxation after payment on a 
summary pi’oceeding by summons. 

The summons was argued on the 2nd September, 1893. 

Lang (Acting Advocate General), for Dadabhoy Bomanji Jijibhoy in 
support of the summons. 

Inverarityt for the two co-trustees, showed cause. 

Macpherson, for Messrs. Ardesir Hormasji and Dinsha, also showed 
cause. 

[192] March, 1893. Starling, J.—This matter arises out of 
a suit which was brought for the settlement of a proper scheme for the 
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1893 management of the Jijibhoy Dadabhoy Trust Oharitios, in which, by the 
Oct. 1G. decree directing a scheme to be prepared and by a subsequent order 

OninmAT costs of all parties to the suit when taxed as 

GINAL between attorney and client were ordered to be paid out of the Trust 
Civil. Funds. 

After September, 1890 Messrs. Ardesir, Hormasji and Dinsha acted 
as solicitors for the trustees of the Charity Funds, and a large amount of 
costs became due to them in respect of the preparation of the schema 
and other matters connected with the carrying out of the decree of this 
Court. The solicitors had received, on account of their costs, a sum of 
Rs. 7,000. In April, 1893, they sent in their bills of costs to the trustees 
which, by the secretary to the Trust Funds, were circulated among the 
trustees for their orders. The balance then appearing to be due to the 
solicitors was 11s. 5.482-15-0. Two of the trustees minuted ** should be 
paid off. Tiio third trustoo, Dadabhoy Domanji, wrote a long minute 
in which he said the amount of the bills was exorbitant and that they 
should be taxed as ordered by the Court, and thereafter the prooer balance 
should he paid to tho solicitors. Subsequently, the two trustees got a 

deduction of Rs. 500 from the solicitors and paid the balance without 
taxation. 

On the 21st August, 1893, the dissenting trustee obtained a summons 
calling upon tho othor two trustees and the solicitors to show cause why 
the bills should not ho taxed and why thoy should not repay any sum 
which had boon overpaid. I think the two trustees were rightly made 
paiuies to the summons under the circumstances of the case, but I do not 
think I could in this summary proceeding make thorn repay any portion 
of the Trust Funds whicli they may have improperly expondoci. 

I treat the summons as one by a trustee who is dissatisfied with a 

co-trustees asking that the bills of the 
solicitors to whom tho payment was mado may bo taxed, and joining his 

co-trustees as defendants, because thoy will not take any part in the 
matter. 

[193] Now it was arguol that tha Court has no jurisdiction 
to order costs^to be taxed affcor payment, on tho ground that such juris¬ 
diction is in Fogland given by statute, and that there is no statute applica¬ 
ble here. It is true that various Acts have been pissed in England 
legulating the admission, duties and liabilities of attorneys thoro, and 
that by tiiom the Courts in England have to bo guided in their d 0 oi‘?ions • it 
seems also that the first Act so passed was in 1729. Consequently none 

country. What tho practice was before 
1729.1 am unable to say, and I know of no treatise from which 
tho information could bo obtained. It is also true that there are no such 
Acts in India, and the only rules wo have are rules of tho High Court 
regulating the admission of attorneys and their right to recover their costs 
in a summary manner, hut that to my mind is no reason why the Court 
sliould not oxorciso a jurisdiction of this kind over its otlicors‘according to 
equity and good conscience guided by the general principles laid down by 
English cases. Consoquoutly, I am of opinion that, upon a proper case 
being made out, the Court can in a pioper manner call a solicitor to 
account in respect of the amount of his bill even after it has been paid. 

It was then argued that, if tho Court has such a power, it will not 
exercise in summarily, but only on a proper suit being filed. That may 
have been tho case in former years, but in tho latest case reported, where 
an alleged agreement between tho attorney and client was in question— 
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In re Frape (1)—liindley, li.J., says : “Upon this appeal it was argued that 
if there is reason to suppose the agreement is unfair or unreasonable, yet 
you cannot impeach it on such a summons as this, but that some kind of 
formal proceeding—which, I suppose, according to the present practice, 
would be an action to set it aside—must be instituted. The language of 
the Act seems rather to favour that view. But when you consider it 
carefully, it appears to me there is really nothing in the argument ; 
because so long as the solicitor has a proper opportunity of resisting 
taxation, it cannot matter whether the application to tax is by writ, or 
by a special petition to tax, or a summons to tax, as in this case. The 
[194] client may say. “ I want an order to tax, notwithstanding the 
agreement.” The agreement can be no answer to that, if he can show 
reasons why there ought to be a reference to the Taxing Master to enquire 
into that agreement.” That was, in my opinion, a much stronger case for 
nob going into the matter on a summons in chambers than the present one, 
and I shall follow the spirit of that ruling and hold that the present mat¬ 
ter can be enquired into under the present summons. 

Has, then, a case been made out for referring these bills to the Taxing 
Master ? “ The old rule that you must show either gross, fraud or pressure 
or overcharge, does nob obtain as an absolute rule. A decision in the Court 
of appeal In re Boycott (2) intimates that it is nob an absolute rule per 
Kay, L.J., In re Frape, Of course under ordinary circumstances I should 
not think of making an order to tax a bill, if it had been paid by a client 
who was sui juris, and dealing with bis own money, after be had had an 
opportunity of examining it, and especially after he had discussed the 
matter with his solicitor and obtained from him a reduction in the amount. 
Bub that is nob the case in the present instance. Messrs. Ardesir, Hormasji 
and Dinsha were solicitors for trustees, and they knew that the Court had 
ordered that certain costs taxed as between attorney and client were to be 
paid out of the Trust Funds, and they must have known that, if the trus¬ 
tees’ accounts were called in question, no proof of the correctness of the 
payments to them would be accepted except the allocatur of the Taxing 
Master. Consequently, it was their duty to have so advised their clients, 
and it was their duty also to have had'tbeir bills taxed before they demand¬ 
ed payment of the balance. The fact that none of these things was done' 
seems to me to be a very sufficient reason why the amount of the bills 
should be inquired into. 

It was further argued that as two out of three trustees agreed to pay 
the bills without taxation, their action binds the third, and that he, conse- 
quentlyi cannot now ask to have the bills taxed. I don’t think so, especially 
as the funds were Trust Funds and could only be dealt with in carrying out 
the trust or under an [195] order of this Court. It is quite clear that 
on the 12fch June, 1893, the present applicant, whatever might have hap¬ 
pened before, expressed his opinion that the costs ought to be taxed. In 
spite of this, the other two trustees on the 21st June, without obtaining 
the consent of their co-trustee or giving him any notice, paid the costs 
without taxation. On the 13th July, the apnlicanb asked for an explana¬ 
tion from lilessrs. Ardesir, Hormasji and Dinsha and again on the 7th 
August, but to neither of these letters did he get any reply, though as one 
of their clients, I think, he was by courtesy entitled to some explanation. 
Was he, then, to let the matter drop and run the risk at some future time 
of being called to an account for this payment at a time possibly when his 
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means of proving ifc was proper payment even on taxation might be absent ? 
In my opinion, he was not bound to do so, but was entitled to bring the 

matter before the Court and prevent himself being hereafter harassed by 
a suit. 

I, therefore, hold that these bills of costs must be taxed, and I refer 
them to the Taxing Master for that purpose, and I direct Messrs. Ardesir, 
Hormasji and Dinsha within fourteen days from this day to lodge the 
bills in question with the Taxing Master for the purpose of taxation. The 
remainder of the summons, including the question as to who is to pay the 
costs of taxation and costs of and incidental to this summons up to this 
time, to stand over till the allocatur of the Taxing Master is produced. 

The two consenting trustees and the solicitors appealed. 

The appeal came on for hearing before Sargent, C. J., and Bayley, J., 
on the 13th October, 1893. 

Macphcrson, for the two trustees and Scott, for the solicitors (Messrs. 
Ardesir, Hormasji and Dinsha) in support of the appeal. They re¬ 
ferred to Statute 2 Geo. II, c. 23, s. 23 ; 1 Chitty’s Practice (14th 
Ed.), p. 139 : Stat. 6 and 7 Viet., c. 73. s. 41 ; Daniell’s Chancery 
Practice (6th Ed.), p. 1993 et seq.\ Ibid., p. 2023; Farhall v. Farhall (1); 
the Supreme Court Charter, [196] cl. X; the amended Letters 
Patent, 1865, els. 19, 20, 21; High Court Rules No. 183 (p, 42); .4ss74r 
Purshotam v. Bnttonbai (2) ; Supreme Court Rules No. 326 ; hi re Jackson 
dc. (3): Lewin on Trusts, (9bh Ed), p. 275; 3Iassie v. Drake (4); In re 
Cheesman (5). 

They contended that the solicitors’ account was settled and could not 


be opened—R/ar/mue v. Routk (6); Staniar v. EvaJis (7) ; Re Massey (8) ; 
Re Whalley (9) ; Li re Whalters (10) ; In re Thompson (ll). 

Lang (Acting Advocate General), contra referred {inter alia) to the 
Supreme Court Rule No. 151 (see Rules and Orders of High Court by 
Jamaitram Nanabhoy, p. 190) which is as follows :— 

The attornies, solicitors and proctors shall not in any instance receive 
or demand the amount of any bill or part thereof, except reasonable 
advances to be accounted for before the Master, till the same shall have 
been taxed by the Master, who shall after taxation register the same in 
books to be kept by him for that purpose in his otlice, and shall be allowed 
to charge for the registering of such bill half a rupee per folio.” 


JUDGMENT. 

Sargent, G. J.—We think that the order made by Mr. Justice 
Starling must he aiBrmed. The decree in the suit directed that the costs 
should be paid out of the funds of the charity when taxed. It is clear, 
then, that in paying bills which have not been taxed, the trustees have 
not observed the direction contained in the decree. The payment appears 
to have been made notwithstanding the protest of one of the trustees, who, 
in requiring taxation, was acting strictly within his right and his duty. 
Even if other bills liave been paid without taxation to his knowledge, 
we do not think that ho thereby lost his right to have these bills taxed. 
A trustee of a charity cannot in such a case waive his right to require the 
taxation of bills of costs connected with the charity. The solicitors in 


(1)7 Cb. Ap. 123 (126). (2) 1GB. 152. (3) 10Ch. D. 195. 

•II -1 Boav 433. (5) L. R. (1891). 2 Ch. 289. (G) 26 L J. (Ch.) 86- 

(7) 34 Ch. D. 470 (476). (8) 34 Boav. 463. (9) 20 Beav. 576. 

(10) 9 Beav. 299. (11) 30 Ch. D. 441 (450). 
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acting for the trustees in this ease must be regarded as acting for the 
charity, and we think the Court has jurisdiction in the matter. 

[197] We have also been referred to the rule by which it is ordered 

that all bills of costs are to be taxed. The existence of this rule no doubt 
adds force to the argument for the respondent; but, quite independently 
of that rule, the Court in a case like the present would, in our opinion, have 
power to enforce taxation. 

We are asked to add words to this order to the effect that it is made 
without prejudice to the rights of the solicitors to claim in respect of certain 
items of charge which they have omitted from these bills of costs. I do 
not think we ought to add anything to this order. No case of error or 
omission has been argued before us. and the affidavits which have been filed 

do not deal with the subject. Under these circumstances we shall leave 
the order as it stands. 

Order affirmed. 

Attorneys for the appellants Messrs. Ardesir, Hormasji and Dinsha. 
Attorneys for the respondentMessrs. Cnalk, Walker and Smetham. 


18 B. 197. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Krishnabai {Original Defendant), Appellant v. Khangowda 
{Original Plaintiff), Bespondentff [27th February, 1893.] 

B%ndula'u>^'BariiiiQn-~MinQY—Partition effected without taking into account a minor 
co^parcener—Such partition invalid-‘Limitation. 

A partition effected without reserving any share for a minor member of the 
family, and without the consent of some one authorized to act on his behalf is 
invalid as against the minor. 

Three brothers S. L. and K. were members of a joint Hindu family. In 
1862, S. and L. divided the whole of the family property between them without 
reserving any share for their brother K. who was then a minor. K. lived with 
L. as a member of his family. L. died in 1867 leaving a childless widow with 
whom K. continued to live till his death in 1876. K. left an infant son (the 
plaintiff), only a year old. Subsequently S. died in 1837, leaving two widows 
without issue. In 1889 the plaintiff, being still a minor, sued by hia next 
friend to recover either [198] the whole or one-third of the family property in 
the possession of the widows of L. and S. The principal defences to this suit 
were (1) that it was time-barred, and (2) that the plaintiff was not entitled to 
claim more than one-third of the property in suit. 

Held, that the partition made by S. and L. in 1862 was invalid, as it was 
made without reserving any share for their minor brother K. and without 
taking him into account. K’s son was, therefore, entitled to recover the whole 
of the ancestral property as the sole surviving male member of the family. 

Held, also, that the suit was not barred by limitation either under Act IX of 
1871 or Act XV of 1877 in the absence of any evidence showing that K. ever 
demanded partition and was refused, or that he was excluded to his knowledge 
from all participation in the family property. 

[F., 22 B. 259 (261) ; Appr.. 31 0. 262 (P C.) =6 Bom.L.R. 1 = 8 C.W.N. 116 = 31 I.A. 
10 = 14 M.L.J. 8 (12).] 

Appeal from the decision of Bao Bahadur Gopalrao Vinayek Bhanap, 
First Class Subordinate Judge of Balgaum, in suit No. 416 of 1889, 
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The property in dispute belonged to one Khangowda, who died about 
thirty years ago. Kbangowda left behind him three sons, namely, Shid- 
gowda, Linggowda and Kalgowda. 

In 1862 Shidgowda and Linggowda divided the whole ancestral 
property between themselves without giving any share to Kalgowda, who 
was then a minor. 

Kalgowda lived with Linggowda as a member of his family. On 
Linggowda’s death without issue in 1867, he continued to live with 
Linggowda’s widow Krishnabai (defendant No. 3). She got him married 
and ho and his wife lived with her till his death in 1876. 

AtKalgowda’s death in 1876 his son (the plaintiff) was an infant, 
only one year old. 

In 1887 Shidgowda died, leaving two childless widows (defendants 
Nos. 1 and 2). 

In 1889 the plaintiff, who was still a minor, sued by his next friend 
to recover possession of tbe immoveable property in the defendant’s 
possession, alleging that his father and uncles were members of a united 
family ; that on the death of Shidgowda the whole of the ancestral 
property passed to him hy right of survivorship, and that even if it were 
held that the family property was divided, he was at least entitled bo one- 
third share of the property in dispute. 

Defendants Nos. 1 and 2 did not contest the suit. 

[199] Defendant No. 3 (the widow of Linggowda) pleaded that tbe 
plaintiff’s father bad lieen dedicated to umath, that after his dedication his 
brothers Linggowda and Shidgowda had, in 1862-63, divided the whole 
family property into two equal shares, and that since then they had been 
in separate possession and enjoyment of their respective portions as 
absolute owners, and biiab the suit was, therefore, timo barred. 

The Sabordinato Judge hold that the alleged dedication of plaintiff’s 
father was nob proved ; tliab the suit was nob time-barred ; that the parti¬ 
tion made by Linggowda and Shidgowda was not binding on plaintiff’s 
father, as ho was not a party to it, and as, moreover, it was effected in 
fraud of his riglit; that biiere being no valid partition the family remained 
joint and, that the plaintiff as tiie solo surviving member of his family was 
entitled, to the wholo of bho family property. He, therefore, passed a 
decree awarding possession of the whole property to the plaintiff. 

Against this decree the defendant No. 3 appealed to tho High Court, 

inverarity (with him Mahadev B. Chanhal) for appellant (defendant 
No, 3) :—We contend, in tho first place, that the claim is barred by 
limitation. There was an actual division of tlio family property. It took 
place so far back as tho year 1862. Ever since then both Linggowda and 
Siiidgowda have dealt with tlio portions in their possession as their 
own ahsoluto proporby. Their possession has been clearly adverse to the 
plaintilt and his father for more than twelve years. Plaintiff’s father 
attained majority in 1876. TIo was then entitled to sue for partition. 
The present suit was not filed till 1389. Tho suit is, therefore, barred by 
limitation. Even if tho claim bo nob time-barred, tho plaintiff is not 
entitled to moro than ono-third of tho property in suit. 

Jardine{\\\ih idm Cnoipiit Si^dashiiy Bao), for the respondent :■—Where 
there aro throo brothers, two of them cannot divide the family property with¬ 
out consulting tho tliiid. In this case Linggowda and Shidgowda divided 
the ancestral property without reserving any share for their minor brother. 
Tho division is, thorofore, invalid and oannot bind tho minor. That being 
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JUDGMENT. 

Candy, J. —In this case, in my opinion, fehe quesfcion as to the 
right of the plaintiff to claim one-third share or the whole of the 
ancestral property does not arise. For the plaintiff’s right to obtain 
possession of the family property which was in the possession of the 
widows of Shidgowda is admitted. The only question is as to the 
property which has been for many years in the exclusive possession 
of Krishnabai. the widow of Linggowda. If limitation had not begun to 
run against plaintiff’s father Kalgowda as regards this property, when he 
died in December, 1876, then there can be no bar ; because, admitting 
Krisbnabai’s adverse possession since December, 1876. up to the present 
time, the present plaintiff was one year old only when Kalgowda died, and 
the present suit has been filed by his mother and guardian, he being still 
a minor. It is evident, on the facts established by the evidence, that 
limitation was not running against Kalgowda when he died as regards the 
property which was managed by Linggowda after the uartition in 1862. 
till his death in 1867, and after his death by his widow Krishnabai What¬ 
ever may have been the motives of Shidgowda and Linggowda in entirely 
ignoring their infant brother Kalgowda in the partition of 1862 (possibly 
they then thought that he would be dedicated to the service of the math)^ 
it is clear that Kalgowda when he came back from the math lived with 
Linggowda as a member of his family. After Linggowda’s death in 1867 
he continued to live with Krishnabai; she got him married in her house, 
and he and his wife ware united in food and [201] residence with her till 
the day of his death in December, 1876. He allowed her to continue in 
management of the lands, but his existence as a member of the family and 
co-parcener in the property was recognized. On two mortgage bonds of 
1871 his formal assent was taken. How far he was, and his son now is, 
bound by the acts of Krishnabai, who was allowed to exercise the rights 
of managership in respect of the property, need not now be considered. 
But it is evident, that Kalgowda could, at any time, have claimed posses¬ 
sion of the property, and thus the present claim is. in no way, barred. 
Under this view of the facts, it is clear that the decree of the Subordinate 
Judge must be confirmed with costs. 

Fulton, J.—The only points urged by the learned counsel for the 
appellant were :—(1) Whether on the facts found proved by the Sub¬ 
ordinate Judge the plaintiff was entitled to recover more than one-third of 
the property in dispute ? (2) Whether the suit was not time-barred ? On 
both questions the answer must, in my opinion, be in favour of the 
respondent. 

(1) P. J, (1878) 120, (2) P.J. (1886) 315 = 11 B. 455. 


the case, so far as the minor is concerned, he is entitled to regard the 
[200] family as sbill a united family. And as a matter of fact the minor 
Kalgowda lived with his brothers as a member of a joint family. He 
came of age in 1873, when the Limitation Act IX of 1871 was in force. 
Under that Act, and until there was a demand for partition and a refusal, 
limitation did not begin to run against a co-heir seeking partition. In 
this case there is no evidence to show that Kalgowda ever demanded 
partition and was refused. He died within three years after attaining 
majority, leaving behind him a minor son, the plaintiff in this case, who 
is still a minor. The suit is. therefore, not barred by limitation. Refers 
to Kazi Ahmed v. More Keshav (1); Kane Bable v. Antaji Gangadhar (2). 
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1893 There were three brothers, Shidgowda, Linggowda and Kalgowda, of 

Peb. 27. whom the first two divided the property between themselves, in 1862, 

without reserving any share for their minor brother Kalgowda, or 
Appel- apparently taking him into any account. Possibly, the reason for this 
LATE action was their belief that he bad been dedicated to a math] bat it bas 
Civil. been found that there was, in fact, no such dedication, and the finding is 

- not disputed. In these circumstances, it seems clear that, so far as 

18 B. 197. Kalgowda was concerned, the partition was not binding on him. Whatever 

may be the right of the father of a Hindu family to effect partition among 
his sons without their consent by the exercise of his own will, and 
whether or not a fair partition among the adult male co-parceners with 
the reservation of a minor’s proper share may be binding on the minor, 
there seems no authority for the proposition that a partition, such as was 
here effected which did not consider the minor at all, could have any effect 
whatever on his position or leave him otherwise than a member of (what 
so far as he was concerned remained) an undivided family. Hindu law 
recognizes the equal rights of brothers in ancestral property, and [202] 
its aut.hoiity cannot be relied on to uphold a partition manifestly 
inconsistent with its provisions. Apart from Hindu law, it was not 
suggested that two joint owners could, without the consent of the third, 
or of some person legally authorized to consent on his behalf, alter his 
position as joint owner of the whole property. 

The only question, then, remaining for consideration is whether the 
plaintiff’s claim to recover the whole property is time-barred. Linggowda 
died about 1867: Kalgowda, the father of the plaintiff, in 1876: and 
Shidgowda in 1887. The exact date at which Kalgowda came of age is 
not quite certain, but probably he attained the age of majority under the 
Hindu law then in force about nine years before his death or in 1867 
{vide Ex. 50). This is the view put forward by the appellant’s 
counsel, and for the sake of argument I accept it as the one most 
favourable to his case. It is clear, however, that Kalgowda’s rights 
in the property were not extinguished either by Act XIV of 1859 or 
by Act IX of 1871. The former Act did not I'emain in force for twelve 
years after the partition of 1862, and it is not alleged that there was 
ever any demand for partition by Kalgowda such as would render 
applicable art. 127 of Act IX of 1871. We have then to consider whether 
time had begun to run against him under art. 127 of the present Act. The 
burden of proving the fact of Kalgowda’s exclusion to his knowledge rests 
on the defendant, and it does not seem to me that there is anything in 
tho evidence to establish such exclusion. It was urged that he must 
have known of the third defendant’s enjoyment of a part of the family 
property, but I do not think it is shown that he was aware of an inten¬ 
tion to exclude him from his rights when ho chose to assert them. He 
was a party to her mortgage (Ex. 50) ; but the fact that it was thought 
necessary to make him a party, indicates rather an acknowledgment than 
a denial of his rights. According to Krishnabai’s evidence he lived 
principally with Shidgowda. but he died in the house of Krishnabai. with 
whom he was evidently on good terms (1). No attempt was over made to 
allot him any separate share whatever, and it cannot be assumed that ho 
ever assented to tho partition made [203] during his minority ; for it 
would require very strong evidence to show an assent to his own entire 
exclusion from his rights. Exhibit 50 shows that ho was aware of the 


(1) C/. P.J. (1886), 315 = 11 B. 455. 
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partition deed of 1862, but the omission to allot him any share indicates 
that the matter was allowed to rest, and that no attempt was made to 
define his interest in the property. Under these circumstances, I do not 
consider that limitation ever began to I'un against him, nor has it ever 
begun to run under art. 127 against the present plaintiff, who is still a 
minor. Consequently, up to the death of Shidgowda in 1887, the plaint¬ 
iff still retained his right to sue for partition, and the appellant’s tenure 
■of the property, in her possession, is not proved to have been adverse to 
him up to that period. On the death of Shidgowda, plaintiff’s right to 
sue to enforce his right to share in the property probably ceased, and his 
right to sue for possession of the whole property commenced. To such a 
suit art. 144 would apply, but as less than twelve years have elapsed 
since Shidgowda’s death, and as, moreover, the plaintiff is a minor, his 
right to sue is clearly not barred under this article. 

The decree must accordingly be confirmed with costs. 

Decree confirmed. 


18 B. 203. 


APPELLATE CIVIL. 


Before Sir Charles Sargent^ Kt., Chief Justice^ and Mr. Justice Telang, 


SAKHALCHAND ElKHAWDAS AND ANOTHER (Original Plaintiffs), 

Appellants v. Velchand Ghjar and others (Original Defendants), 

Respondents^' [28bh February. 1893.J 


Decree Bxecuixon—Tjimiiaiion—Appeal—Appeal against part of decree—Decree affirmed 

%n appeal-Decree lobe executed is the appellate decree, and limitation runs irom 
date of that decree- 


In a suit for the value of goods and damages, the Court allowed the claim with 
respect oQly to a portion of the plaintiffs* claim, and rejected the rest. The 
plaiQtiffi appealed against the latter part of the decree. The decree was confirm¬ 
ed iQ appeal. The plaintiffs applied for execution of the decree after the 
expiration of three years from the date of the original decree, but within three 
years from the date of the appellate decree. The lower Court rejected the 
application as time-barred [201] being of opinion that the original decree still 
existed, there having been no appeal against that part of the decree which 
allowed the claim. 

Held, discharging the order of rejection, that when the appellate Court con¬ 
firms the decree of the Court below, the latter becomes incorporated in the decree 
of the appellate Court, which is thenceforth the only decree to be executed, 

IF..19 B. 253 (260) ; 22 B. 500 (503, 506) ; 23 C, 876 f883) ; 26 M. 91 (93); Appl. 23 

M. 60 (67) ; Appr., 16 Bom. E.R. 778; R., 18 B. 642 (545J ; 11 C.P.L.R. 115 
(116).] 


This was an appeal from an order passed by Eao Bahadur Chunilal 
Maneklal, First Class Subordinate Judge of Poona, in execution of a 
decree. 

The plaintiffs sued the defendants to recover certain ornaments and 
clothes or their value, namely, Es. 1,332-8-0. They also claimed 
Es. 5,001 for damages. On the 24th July, 1889. the Subordinate Judge 
passed a decree for the plaintiffs with respect to some of the ornaments 
and clothes, or their value, Es. 940-4-0. The rest of the plaintiffs’ claim 


* Appeal No. 164 of 1892. 
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was dismissed. The defendants did not appeal against the decree, but 
the plaintiffs appealed to the High Court (the amount of the original 
claim being more than Es. 5,000) against the decree so far as it dismissed 
part of their claim. The High Court confirmed the decree of the Sub¬ 
ordinate Judge on the lObh September, 1891. 

On the 9bh September, 1892, the plaintiffs presented an application 
(darkhast) for the execution of the decree. The Subordinate Judge 
rejected the application and passed the following order;—“This darkhast 
is beyond time and should bo rejected. . . . The High Court confirmed 
the decree of the Court below. It seems to me that the award of 
■ Rs. 940-4-0 was not the subject-matter of the appeal, and limitation 
begins to run from the date of the original decree, which is the only decree 
which awards that sum to the plaintiffs. That decree was passed on 
24bh July. 1889, and the present darkhast was presented on 9th Septem¬ 
ber, 1892.” 

Against this order the plaintiffs preferred the present appeal. 

Ganesh Krishna Deshmukh, for the appellants (plaintiffs).—The 
High Court confirmed the Subordinate Judge’s decree as a whole, and the 
decree to be executed is the appellate decree. The period of limitation 
must, therefore, begin to run from the date of that decree. Our darkhast 
is, therefore, within time. 

The respondents did not appear. 


ORDER. 


[205] Sargent, C.J.—The First Class Subordinate Judge is wrong 
in supposing that the original decree existed for the purpose of execution 
after the High Court confirmed it. The decisions in MiihaiJimad Sulatman 
V. Muhammad Yar Khan(l) and Bhaytushaiikar y. RagJnmathram (2) show 
that when the High Court confirms the decree of the Court below, the 
latter becomes incorporated in the decree of the High Court, which is 
thenceforth the only decree to be executed. We must, therefore, discharge 
the order of the Court below and send back the case for the First Class 
Subordinate Judge to dispose of the darkhast on the merits. 

Order discharged and case sent back. 


18 B.205. 

CRIMINAL REVISION. 

Before Mr, Justice Candy and Mr, Justice Fulton, 

Queen-Empress v. Sadashiv Atmaram.* [1st March, 1893.] 

Indian Penal Code [Act XLV of 1S60), ss. 499, b00~~Defamat%on—Sending a notice 
containing defarnatory matter to the complainant — Publication, 

The mere sending a notice to a person, albeit oontaiuing matter of a defamatory 
nature, cannot be hold to bo equivalent to making or publishing an imputation 
intending to harm or knowing or having reason to believe that it will harm 
the reputation of the person to whom it is addressed." 

When the accused sent by post a notice to the complainant, containing certain 
false imputations, and the complainant thereupon prosecuted the accused on a 
charge of defamation under e. 500 of the Indian Penal Code. 

Eeld, that the accused was not guilty of defamation. 

[R., 11 Or. L.J. 281 = 6 Ind. Cas. 892 = 10 P.R. 191 0 (Cr.) =6 P.W.R. 1910 (Or).] 

* Criminal Revision No. 37 of 1693. 

(1) 11 A. 267. (2) 2 B.H.t3.R. (A. C. J.) 101. 
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This was an application for revision under s. 435 of the Code of 
Criminal Procedure (Act X of 1882). 

The accused was charged, under s. 500 of the Indian Penal Code, 
with defaming the complainant by writing to him a notice containing 
certain false imputations to the following effect:— (1) You (the complain¬ 
ant) have been for the last several days behaving inimicaliy towards me 
without any reason, and I have good grounds to think that you have 
caused false actions to be filed against me by others. (2) You have been, 
on [206] the strength of your official position, intimidating me from time 
to time without any reason. (3) On Monday the 31st October, 1892, at 
about 7 A.M., you came to my shop and in the presence of others uttered 
all shorts of abuses and criminally intimidated me, and since then you 
have been sending me messages full of criminal intimidation. You have 
ventured to do so purely on the strength of your official position as a 
jamadar.’* 

The accused was also charged, under s. 506 of the Indian Penal 
Code, with committing criminal intimidation by threatening the complain¬ 
ant with injury to his reputation. 

The accused was tried before Mr. Webb, the Third Presidency 
Magistrate, who convicted him on both charges and sentenced him to pay 

a fine of Es. 100, or, in default, to suffer two months’ rigorous imprison¬ 
ment. 

Thereupon the accused made the present application to the High Court 
under its revisional jurisdiction. 

Vasudev Gopal Bha^idarkar^ for the accused. 

There was no appearance for the complainant. 

JUDGMENT. 

Fulton, J. — We see no reason to interfere with the conviction for 
■criminal intimidation, but are of opinion that the charge of defamation 
has not been proved. The accused was charged with defaming the 
complainant by writing him a notice containing certain false imputations ; 
but the mere sending of a notice to a person, albeit containing matter of 
a defamatory nature, cannot be held to be equivalent to making or 
publishing an imputation intending to harm or knowing or having reason 
to believe that it will harm the reputation of the person to whom it is 
addressed. The Magistrate appears to have perceived the difficulty of 
convicting of defamation as stated in the charge, and in his finding said 
that the publication was proved by Sadashiv Narayan and Eshvant 
Supraji; but this was quite a different act of publication from that alleged, 
either in the complaint: or the charge, and having regard to the provisions 
of 8. 193, Criminal Procedure Code, could nob, we think, form the basis 
of a conviction of defamation. We reverse the conviction of defamation, 
and direct that out of the fine the sum of Es. 50 be [207] refunded to the 
accused, and that the remaining Es. 50 be retained as the fine imposed for 
criminal intimidation. As the Magistrate convicted under two distinct 
sections, he should have imposed separate punishments under each. 

As the complaint was made by the complainant as a private indivi¬ 
dual, and not in the capacity of a public servant, it ought to have been 
stamped. 

Conviction for defamation reversed. 
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APPELLATE CIVIL. 

Before Mr, Justice Candy and Mr. Justice Fulton. 

Bai Vaeunda Lakshmi {Original Plaintiff), Appellant v. Bai 
ManeGAVRI [Original Defendant)y BespoJident.* [6fch March, 1893,] 

Stamp —Svits Vahi'ition Act iVII of 1887), s. 8 — Court Foes Act iVII of 1870) — Valua- 
tion. Of s'iit$-~Appellate Courts—Jurisdiction-^Valuation for purposes of jurisdiction 
— Appeal. 

Tho provisions of 8. 8 of Aot VII of 1897 apply to appellate Courts aa well 
as to Courts of first instance, and the value of the subject-matter of suits for the 
purposes of jarUdictioo must be determined by the provisions of that sfctioQ. 

In a suit of the dosoripbion meotionod in s. 8 of Act VII of 1887 the plaintiS 
valued bis claim at Rs. 664 for the computation of Court-fees, and at Rs. 14,000 
for purposes of jurisdiction. 

Bold, that the appeal from the decree of the Court of first instance lay to the 
District Court, and not to the High Court. 

[P., 6 C.L.J. 427 = 11 O.W.N. 705 ; 50 P.R. 1896; Appl., 63 P.R. 1902 ; 6 P. R. 1904; 
Appr., 32 C. 734 (739) = 9 G.W.N. 690 ; R.. 20 B. 265 (267) ; 6 O.C. 255 (268).] 

Appeal from an order rejecting a plaint passed by Khan Bahadur 
M. N. Nanavati, First Class Subordinate Judge of Surat. 

In this case the plaintiff prayed for the following reliefs :— 

(A) An injunction restraining the defendant from applying Gov¬ 
ernment promissory notes of the value of Es. 14.000, in contravention of 
the terms of an agreement dated 10th January, 1890, made between the 
plaintiff and the defendant. 

(B) An injunction restraining the defendant from leaving undone 
certain acts which the defendant had to perform in accordance with the 
terms of the said agreement, as mentioned in paragraph 10 of the plaint, 

[208] (0) An order directing the defendant to make over to certain 
trustees four per cent. Government promissory notes of the value of 
Es. 7.500. 

(Dj An Older directing the defendant to pay Es. 604 on account of 
costs which the plaintiff had incurred in certain legal pi-oceedings. 

For the computation of Court fees the plaintiff valued reliefs A, B- 
and C at Es. 20 each, and I'elief D at Es. 604. The whole claim was 
assessed at the aggregate sum of Es. 664, and a stamp of Es. 50*4 was 
affixed to the plaint. 

For purposes of jurisdiction the claim was valued at Es. 14,000. Tho 
suit was filed in the Court of the First Class Subordinate Judge at Surat. . 

The Subordinate Judge, being of opinion that the reliefs sought 
were undervalued, ordered that the claim should be properly valued and 
stamped. The plaintiff having failed to do so, the Subordinate Judge 
rejected the plaint. 

From this order the plaintiff appealed to the High Court. 

Gokuldas K. Parekh, for appellant. 

Govardhoii M. Tripati, for respondent. 

Govardhaji M, Tripnti. —There is a preliminary objection to this 
appeal. The appeal lies, not to this Court, bub to the District Court. 
Under s. 8 of Act VII of 1887, in a case like the present the valuation for 
purposes of jurisdiction is the same as the valuation for purposes of Court 
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fees. The plaintiff has valued his claim under the Court Fees Act (VII of 

1870) at less than Rs. 5,000. The same valuation should, therefore, be 

taken for purposes of jurisdiction. The appeal, therefore, lies to the 
District Court. 

Gokuldas K. Parekh .—The provisions of s. 8 of Act VII of 1887 
apply to suits only. It would be straining the language of the section to 
extend its provisions to appeals. The section is, therefore, applicable to 
Courts of first instance and not to appellate Courts. In this ease the plaint 
expressly states that the property in dispute is worth about Rs. 14.000. 
This should [209] be taken to be the valuation for purposes of jurisdiction. 
The appeal, therefore, lies to this Court. 

The following judgment was delivered bv the Court (Candy and 

Fulton. JJ.) :— 

JUDGMENT. 

Per Curiam :—A preliminary objection has been taken that the 
appeal in this case lies to the District Court and not to the High Court; 
Mr. Gokuldas seeks to avoid the provisions of s. 8 of Act VII of 1887 by 
contending that it applies to Courts of first instance and not to appellate 
Courts. Rut we are unable to allow the contention. This is a suit 
decided by the Subordinate Judge, First Class, of which the value of the 
subject-matter was for the computation of Court fees less than Rs. 5.000 
and s. 8 of Act VII of 1887 provides that in such a suit the value as 
determinable for the computation of Court fees and the value for the 
purposes of jurisdiction shall be the same. But it is only in suits in which 
the value of the subject-matter (which must be determined according to 
the provisions of (s. 8 of Act VII of 1887), exceeds Rs. 5.000 that the 
appeal lies to the High Court (s. 26 of Act XIV of 1869). In all other 
cases the appeal from an original decree of a Subordinate Judge lies to 
the District Court, We must, therefore, return the memorandum of 
appeal to be presented in the District Court. All costs in this Court on 
appellant. 


18 B. 209. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Balvant Ganesh and others (Original Defendants)^ Appellants v. 
Nana Chinxamon and others (Original Plaintiffs)^ Respondents.^ 

[6th March, 1893.] 

Stamp — Court-fees—Valuation of suit—Suit for partition. 

The stamp on a suit for partition and possession of the plaintifi’s share of 
joint family property must be an ad valorem one on the value of the share. 

[P.. 28 A. 340 (342) = 3 A L.J. 181 = 26 A.W.N. 38 ; 16 Ind. Gas. 771 = 6 S.L.R. 72 ; 
8 Ind. Gas. 512 = 21 M L.J. 21=9 M.L.T. 3 ; 4 L.B.R. 279 (281) ; Appl , 22 B. 
315 (316) ; R.. 6 G.L J. 651== 12 C.W.N. 37 (41) ; 15 C.P.L.R. 120 ( 122 J; Cons., 
28 P.R. 1903 = 65 P.L.R. 1903.J 


This was an appeal from the decree of Rao Bahadur Chunilal 
[aneklal, First Class Subordinate Judge of Poona, in suit No. 104 of 1891. 


* Appeal No. 80 of 1892. * 
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[210] The plaintiffs sued for a partition of joint family property by 
metes and bounds, and for an injunction restraining the defendants from 
obstructing the plaintiffs in receiving their share of certain cash allow¬ 
ances directly from the Revenue authorities. 

The market value of plaintiffs’ share of the property in dispute was 
more than Es. 5,000. 

The plaintiffs valued the reliefs sought at Rs. 140 for purposes of 
Court-fees. 

The defendants pleaded {inter alia) that the suit was under-valued. 

This contention was not pressed by the defendants' pleader, and the 
Court passed a decree on the merits in plaintiffs’ favour. 

Against this decree the defendants appealed to the High Court, 

Mahadev Chimnaji Apte and Daji Ahaji Khare, for appellants. 

Phirossha M. Mehta (with PurshotamParashram Khare), ior respond¬ 
ents. 

JUDGMENT. 

Candy, J. —As regards the immoveable property (lands, houses, sites, 
&c.), the subject-matter of the present appeal, the suit was brought for 
demarcation by metes and bounds, according to the shares received by the 
plaintiff co-sharers in the profits of the said property. An objection has 
been taken, in appeal, that the claim was simply for a declaration of the 
plaintiffs’ right to the share claimed, and that, therefore, the lower Court 
was not justified in making a division of the property. The language of 
the prayer of the plaint is somewhat ambiguous, the words used being 
taranndyava” Bub the parties and the Subordinate Judge evidently 
considered this to bo a prayer for actual division. Defendants Nos. 2 to 4 
took an objection in their written statement that the claim had not been 
duly valued and the plaint nob duly stamped ; but the Subordinate Judge 
remarked in his judgment that “the question as to the under-valuation of 
the claim has nob been urged by the pleader for the defendants.” The 
reason why the Subordinate Judge did nob of his own motion correct the 
valuation (which was Rs. 130, the supposed value on which a stamp of 
Rs. 10 was paid, to which was added Rs. 10 for the injunction prayed 
for), is to be found in Mahadeva Bahvant v, [211] Laxuviaji Bahvant (1). 
It appears to have been the practice in the First Class Subordinate Judge’s 
Court at Poona to value such suits as the present one at Rs. 130. But 
the ruling of the Chief Justice in the above quoted case shows that “ as the 
suit asks for partition and possession of the plaintiff's’ share, the stamp 
must be an ad valorem one on the value of the share.” The stamp on the 
present appeal has been levied in accordance with that ruling, and counsel 
for the respondent-plaintiffs admits that his clients must, if so ordered, 
pay the stamp which was leviable on their plaint according to the same 
principle. Even had the plaintiffs in the present case simply sued to 
establish their title to the share which they claim in the property, they 
would still have had to pay an ad valorem stamp fee upon the value of that 
share. (Seethe dictum of Garth, C. J., in Kirty Churn Mitter v*Aunath 

(2), which has been approved of by the Chief Justice in this 
Court). As they claimed partition and possession of a definite share in 
certain lands, houses, &c., which they could not say it was impossible to 
estimate at a money value, there can be no doubt that the valuation of 
the plaint as allowed by the Subordinate Judge was to the detriment of the 
revenue. 

(II P- J* (1892J 13. (3) 8 0. 757 (768). 
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Passing to the merits, it must be noticed, that the representative 
of the Sirdar Bamchandra Lakshman, who was alive when the suit 
was filed, and who could be sued in the Agent’s Court only, has now been 
placed on the record. We are of opinion, therefore, that the question of 
non-joinder of parties need not now be considered. With reference to 
the property in the Ratnagiri District, it is not contended that the plaint¬ 
iffs are in possession of the same. There is no equity, therefore, which 
compels them to include it in their present claim. They exclude it at 
their own risk, and we offer no opinion as to whether they can, in a 
subsequent suit, claim actual partition of those lands. The other points 
urged by appellants’ pleader need no remark. The property, the subject- 
matter of the present appeal, is shown to be liable to actual partition. 
The fact that some of it was saranjam, which has recently been resumed by 
Government, that is, made khalsa, would not render it less so. Cash allow¬ 
ances cannot, of course, be demarcated. The pleader for appellants admitted 
[212] that he could not satisfy the Court that his clients had not divided 
the profit^ of all the properties in the plaint among the co-sharers, includ¬ 
ing the plaintiffs. We must, therefore, with reference to the above 
remarks regarding the Court fee, direct that if the plaintiffs do within one 
month pay the Court fee due on Rs. o,406-6-10j in place of the Court fee 
paid by them on Rs. 130 on their plaint, the decree of the lower Court 
shall stand confirmed with costs on appellants ; in default of such payment 
the decree of the lower Court will be reversed with all costs on plaintiff's. 
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Decree confirmed. 


18 B. 212. 

CRIMINAL REFERENCE. 

Before Mr. Justice Candy and Mr. Justice Fulton. 

Queen-Empress v. Sita.'*' [9th March, 1893.] 

Indian Penal Code {Act XLV of 1860), s. 403 —Criminal misappropriation of 7noveable 
property—Property found on an open plain. 

The accused, fiodiug a gold mohur oa an open pl^in, sold it the next day to a 
shrcfi for the full value, aod appropriated the sale-proceeds. 

Beld that, in the absence of any ioforznation as to the circumstances under 
which the coin was lost, and as it was not improbable that the property in the 
coin had been abandoned by the original owner, the sccused could not be con¬ 
victed of criminal misappropriation under s. 403 of the Indian Penal Code. 

[D., 8 Cr. L. J. 249 = 11 P. R. 1908 (Cr.) = 27 P.W.R. 1908 (Cr;.] 

This was a reference by the District Magistrate of Ahmednagar 
under s. 438 of the Code of Criminal Procedure (Act X of 1882). 

The reference was in the following terms:— 

“The accused has been convicted under s. 403, Indian Penal Code, 
of the dishonest misappropriation of a gold mohur coin which according to 
her statement (and it is not disproved) she had picked up in an open plain 
in a village near Ahmednagar and which she forthwith sold to a shroff for 

Rs. 22-12-0. 

“ The accused has been sentenced by Rao Bahadur* M. G. Joshi, First 
Glass Magistrate, to pay a fine of Rs. 30, or, in default, to suffer simple 
imprisonment for one month. 
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[213] “I believe that the conviction of the accused was not justified. 

'■ The Magistrate has apparently acted on illustration {f) to a. 403, 
Indian Penal Code, where it is shown that under similar circumstances 
the finder of a valuable ring may be guilty of an offence under that 
section. A not uncommon coin, however, like a gold is not on a 

par with a valuable ring,’ and the finder thereof being in the position of a 
miserable woman like the accused, who is a Mang by caste, cannot, in mv 
opinion, be held to be guilty of any offence for parting with it for current 
silver, without advertising her discovery. 

It is to be noted that there is no complaint, and that the Magistrate 
has taken cognizance of the case on a police report." 

The reference was beard by a Division Bench consisting of Oandv and 
Fulton. JJ. 

There was no appearance either for the Crown or for the accused. 


OEDER. 


Candy, J. —The First Class Magistrate, Ahmednagar, on 12th 
December, 1892, convicted one Sita, a Mang woman, of having committed 
criminal misappropriation of property on 15th October, 1892, in respect 
of a gold mohur which she said she had found in an open plain, and sold 
the next day to a shroff for Rs. 22-12-0. The First Class Magistrate 
remarked :— 

“ I can, however, hardly believe her story. It appears more probable 
that the mohur was found by her somewhere in this city, or that it is 
part and parcel of some stolen property. The accused is a Mang woman, 
and her possession of the gold molnir can no way be presumed as honest." 

The Magistrate was not justified in making these remarks. The only 
evidence was in support of the story that the mohur had been found on 
tbe open plain, and the only question for consideration was, whether the 
act of the accused in selling on the next day the coin so found amounted 
to criminal misappropriation of property. We are of opinion that this 
question must be answered in the negative. It cannot fairly be said that 
when accused sold the mohur she knew, or had the means of discovering 
the owner, or that she omitted to use reasonable means to discover [214] 
and give notice to the owner, and did not keep the property a reasonable 
time to enable the owner to claim it. It might have been different bad 
the mohur been found on a thoroughfare, in which case the finder would 
naturally believe that the property had been recently lost and that the 
owner would be discoverable. But in this case the mohur may bays been 
lying undiscovered on the plain for weeks. It is a fair inference that the 
owner had given up all hope of recovering it, and had abandoned bis right 
of ownership. This inference is strengthened by the fact that in December 
the Magistrate was apparently unable to discover any trace of the owner 
of the article which had been found in October. No doubt for a convic¬ 
tion under s. 403 it is sufficient if the accused did not in good faith 
believe that the real owner could not be found (explanation 2, para. 3). 
But in this case the Mang woman might in good faith have believed 
that the owner of bhemo/nir could not be found. Therefore the conviction 
and sentence are reversed, and the fine, if paid, should be refunded. 

Fulton, J. The accused has been convicted of dishonestly mis¬ 
appropriating a gold mohur which she found lying on the ground and sold 
immediately without making any attempt to discover the owner. No one 
has come forward to claim it, and no evidence has been offered to prove 
that any one lost such a coin about the time or place at which it was found. 
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The offence consists in the dishonest misanpropriation or conversion of 1893 
moveable property, and before a conviction can be recorded it must be March 9, 

proved that the article forming the object of the charge was moveable - 

property. The law relating to appropriation of things found on the road 

or in some other open place was explained in the case of the Qtteeii v. Beper- 

Glyde (1) by Cockburn, C.J., who told the jury that where property had ENCE. 

been cast away or abandoned, any one finding it and taking it acquired a - 

right to it which would be good even as against the former owner, if the 
latter should be minded to resume it ; hut that, when a thing had been 
accidentally lost, the property was not divested, but remained in the owner 
who lost it. The correctness of this statement will, I [215] believe, hardly 
be disputed. It has been recognized in India in the case of sacred bulls 
which had been abandoned by their owners, and ware held not to be 
capable of being the subjects of dishonest misappropriation in the Queen- 
Empress V. Bandhu (2), the Queen-Empress v, Nihal (3i and Bomesh 
Chunder Sannyal v. Hiru Mundal f4). 

The question then arises, whether the evidence proves that at the 
tim^ when the accused found the gold mohur, it remained the property of 
the person who had lost it; for, if not. it follows that it could nob be the 
subject of dishonest misappropria.tion, and became on being found the 
property of the finder. That it had once belonged to some person need 
not be disputed ; but, in the absence of all information as to the 
circumstances under which it was lost, it seems impossible to say, with 
any approach to certainty, that it had nob been finally abandoned before 
it was picked up. It may have been dropped on the ground bub a 
few hours previously, or it may have been lost years before, and by 
mere accident have been moved out of some place where it had been 
lying concealed, and cast upon the surface of the ground. The original 
owner may still be in quest of it, or he may long ago have left the locality 
and abandoned it for ever. That the latter is not an impossible, or even a 
very improbable, contingency may be inferred from the period which has 
elapsed without the appearance of any claimant. There was no undue 
haste about the proceedings. The gold mohur was found on the 16tb 
October. The Magistrate considered his decision and disposed of the case 
on the 12th December. Whether under any circumstances it would be right 
to convict an accused person of^dishonest misappropriation of an article, 
the real owner of which could not be discovered, need not be discussed ; 
but it seems clear that in the present case the conviction is unsafe, for the 
circumstances are not sufficiently elucidated to make it reasonably certain 
that the coin when found was the property of any one, and, unless it could 
correctly be described as property, neither explanation 2 nor any other 
part of s. 403 would apply to it. I would, therefore, reverse the convic¬ 
tion and direct that the fine be refunded, 

[216] The case, it will be observed, does not fall within the scope of 
the Treasure Trove Act, inasmuch as the coin when found was not bidden 
in the soil or in anything affixed thereto (s. 3 of Act VI of 1878). 

Conviction and sentence quashed. 


<1) li. R. 1 0. 0. 139. (2) 8 A. 61. (3) 9 A. 348, (4) 17 0. 852. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley, 

Mukta and another (Original Defendants), Appellants v, Dada 
VALAD Supadu (Original Plaintiff), Respondent * [13fch March, 1893,] 

Adverse possession —Limitation Act {XV of 1877), sch. 71, art, 141— Reversioner, 

Nathu, a Hindu, died in 1863, leaving two widows (Tulsa and Gama) and a 
daughter Mukta bin] surviving. In 1874 the widows divided the property left 
by Nathu between them, and one of them (Tulsa), in 1876, sold her share to one 
Ganpatrav, who again sold it to the plaintifi. Gama died in 1887, Tulsa having 
died previously. After the death of the two widows. Mukta. the daughter of 
Nathu, was heir to the property, but the plaintifi in this suit alleged a title by 
adverse possession. 

HoZd, that tbe plaintiff had no title as against the defendant Mukta. Under 
art. 141 of the Limitation Act (XV of 1877) the possession of Tulsa’s vendee and 
of the plaintiff was not adverse to the defendant Mukta who took as Natbu’s heir, 
until the death of Gama the surviving widow of Nathu. Gama did not die until 
1887. 

Srinath Kur v. Prosunno Kumar Qhose (1) and Cursandas Govindji v. Vundra- 
Vandas Purshotam (2) followed. 

[F., 20 M. 493 (494):2 Bom.L.R. 106 (107); Cons., 19 A. 357 (372); R.. 21 B, 646 (660).] 

This was a second appeal from the decision of Rao Bahadur N. N. 
Nanavati, First Class Subordinate Judge of Dhulia with Appellate Powers. 

One Nathu Shet, who was the owner of two adjoining houses, died, 
leaving two widows Gama Bai and Tulsa Bai, aud Mukta, a daughter by 
Gama Bai. The two widows divided Natbu’s property on the 21st 
November, 1874, and each took a house. Tulsa Bai lived for some time 
in the house which she thus acquired, and on the 12th February, 1876, 
sold it to one Ganpatrav Shamrav. The house subsequently fell down, 
and on 7th January, [217] 1837, Ganpatrav sold the site to the plaintiff 
Dada valad Supadu. The plain tiff then re-built the house on the southern 
part of the site. 

On the northern part of the site there was a door which was in the 
house that had fallen to Gan a LVii’s share. Tulsa Bai died childless, and 
subsequently in 1887, Gama Bai died leaving her daughter Mukta surviving 
her. In 1889 the plaintiff brought the present suit against Mukta and 
her husband for an injunction restraining them from preventing his passing 
across the northern portion of the site and from preventing him from 
shutting up the door in the defendant’s house. 

The defendants Mukta and her husband Ramshot denied the plaintiff’s 
right and contended tliat they had been using the door and enjoying light 
and air through it for more tliaii twenty years, and that the suit was, 
therefore, time-barred. 

The Subordinate Judge dismissed the suit on the ground that the 
plaintiff’s claim to close the door was barred by limitation, the defendants 
having acquired a right by prescription to have it kept open, and that the 
plaintiff’s right to pass across the land was not proved. 

On appeal by the plaintiff, the Court reversed the decree, holding that 
the claim with regard to the door in dispute was within time; that the 


• Secoud Appeal No. 849 of 1891. 

(1) 9 C. 934 (937). . (2) 14 B, 482 (488). 
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door belonged to the houses of both the parties, and that defendants had 
no right to pass through it; and that the plaintiff was entitled to the relief 
as prayed for in the plaint. The Court in its judgment observed : — 

Tulsa Bai died within a year or so after the date of the sale-deed 
passed by her to Ganpatrav. The alienation made by her in favour of 
Gannatrav was never set aside, nor was any suit brought after her death 
by Gama, or the defendant No. 1, to set aside this alienation, and recover 
the property left by her. It thus appears that the plaintiff’s right to his 
house is now unimpeachable (arts. 125 and 141 of sch. II of Act XV of 
1877). 

** The door is an old one. It has been in existence for the last more 
than forty years. The Subordinate Judge, therefore, held that the 
plaintiff’s claim, as regards this door, was tirne-birred (a. 26 of Act XV of 
1877). The two houses had belonged to [218] Nathu till his death. 
They appear from the defendant’s written statement to be more than 
seventy-five years old. These houses descended after Nathu’s death to 
his two widows Gama and Tulsa. The two co-widows effected a partition 

A 

and became separate in 1874, i.e., fourteen-years before the date of this suit. 
The owner, therefore, of the two houses till 1874 was the same. While 
unity of ownership or of possession lasts, no question of easement can 
arise (1). Unity of possession at any time within the twenty years is 
fatal to a claim to aright of easement (2). Unity of ownership of the 
dominant and servient tenements prevents the acquisition of a prescrip¬ 
tive right to the access of light and air (Addison on Torts, 4th Ed., pp.l27, 
138, 139, 140 and 141. and s. 46 of the Easements Act No. V of 1882). 
The period prescribed, in the Limitation Act. of twenty years must, there¬ 
fore, be calculated from 1874, when Tulsa and Gama became separate, 
and as the defendants have thus had this door for fifteen years only, the 
plaintiff’s claim in respect thereof is within time. In the farkhat (Ex. 19) 
no mention is made at all of this door, nor are there words showing that 
any such easement was meant to be created or was transferred in favour 
of the defendant’s house.” 

The defendants filed a second appeal. 

Ghanasham N. Nadkarni, for the appellants (plaintiffs) :—The lower 
Court awarded the plaintiff’s claim on the ground that no steps were 
taken to set saide the sale by Tulsa within twelve years from its date, viz., 
1876. But the defendant Mukta claims as her father’s reversionary heir 
on her mother Gama’s death. After Tulsa’s death, her interest, whatever 
it was, passed to her co-widow Gama, and after Gama’s death Mukta as 
her father’s heir became entitled to the property. There could be no 
adverse possession as against Mukta so long as Gama was alive— CuTSdfidas 
Govindji v. Vundravandas Ptirshotam (3). 

Tulsa had only a life interest which she sold to Ganpatrav, and 
Ganpatrav sold to the plaintiff. But that interest terminated at her death. 
If there was any adverse possession, it only began at her death, and the 
lower Courts have not ascertained this date 

[219] Narayan Vishnu Gokhale, for the respondent. 
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JUDGMENT, 


Sargent, C.J.—The plaintiff in this case asks for an injunction to 
restrain the defendants from preventing his passing through the land 
marked “ pa ” , “fa ”, “ ba ”, on the map (Ex. 3) and from preventing his 


(1) 6 0. L. B. 282 and 284. 


(2) 15 B.L.B, 361. 
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1893 shutting up the gate marked “ ksha ” in the same map. Both thopro- 
March 13. parties in the occupation of the parties belonged to Natbu Shot, who died 

- leaving two widows Tulsa and Gama, who effected a partition of the 

Appel- property in November, 1874. Tulsa sold the house and land allotted to 
LATE her to Ganpatrav Shamrav in February, 1876, who sold the site (the 
Civil, house having fallen down) to the plaintiff in January, 1877. Gama survived 

- Tulsa and died, leaving a daughter the first defendant. The Subordinate 

IS B. 210. Judge, without determining to whom the door belonged, found that in any 

case defendants had acquired a right by prescription to have the door kept 
open : and as to the land over which the plaintiff claimed a right of passage, 
he held that, whatever Tulsa’s enjoyment might have bean, it was personal 
Co her; that he had no jurisdiction in this suit to determine as to the validity 
of the sale by Tulsa ; that plaintiff could not go beyond the terms of 
his sale deed, and as no right of passage over the land was, in his opinion, 
given him by the deed, dismissed the plaint. The lower appeal Court held 
that plaintiff had acquired an unimpeachable right by adverse possession 
to the property which was allowed to Tulsa; that the door was in the 
common wail of the two properties which fell to the shares of Gama and 
Tulsa, and that defendants had not acquired a prescriptive right to have 
light and air pass through it; and, lastly, that plaintiff and those through 
whose hands the property had passed were entitled, both upon the construc¬ 
tion of the deed of partition and actual user, to a right of passage as 
claimed as a way of necessity to the lane to the north. It accordingly 
reversed the decree of the Subordinate Judge, and awarded the plaintiff’s 
claim. 

The principal ground on which the case has been argued before us on 
special appeal is that time would not run against the first defendant Mukba, 
who was the heir of Nathu, until after Gama’s death; but that even if time 
ran from Tulsa's death, as the lower appeal Court held, that Court has 
never distinctly determined when Tulsa did die so as to justify the 
conclusion that plaintiff had [220] acquired an unimpeachable title, by 
adverse possession, and that it would be necessary to send back the case 
for a finding. As to this, it is to be remarked that the sale by Tulsa to 
Ganpatrav would not be binding on the surviving widow unless made 
under emergent circumstances. Assuming for the moment that it was 
not made under such circumstances, the possession by Ganpatrav and 
plaintiff would become adverse to Gama on Tulsa’s death, but according 
to the ruling in Srinath Kur v. Prositnno Kuviar Gkose (1), which we 
think is the correct view of art. 141 of the Limitation Act (XV of 1877) 
and was followed in Cursayidas Goviyidji v. Vuiidravayidas Purahotavi (2), 
the Act would not begin to run against the fi:st defendant Mukba, who 
takes as heir of Nathu, until after Gama’s death : in other words, the 
possession during Gama’s life-time was not adverse to the defendant. 
The result of the above considerations is that the plaintiff has not estab¬ 
lished an ownership in the premises occupied by him by adverse posses¬ 
sion as found by the lower appeal Court, and cannot ask the Court for an 
injunction to restrain the defendants from interfering with him in closing 
up the door, because the defendant may have failed to prove that she 
had acquired a prescriptive right to the free passage of light and air 
through these doors. 

Hitherto, we have considered the rights of the parties on the 
■assumption that the alienation to Ganpatrav was not binding on the 

(1) 9 0, 934 (937). 
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family, bub that quesbioQ has nob been disbincfcly raised owing to fche 
manner in which the case has been tried, and we must, therefore, send 
down the following issue for that purpose :— 

Has the plaintiff acquired the property allotted to Tulsa on the 

circumstances as to be 

binding on the first defendant ? 

Both parties to have power to give fresh evidence. Finding to bo 
transmitted to this Court within a month. 

Issue sent down. 


18 B. 221. 


[221] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 




Lakshman (Original Flaintijff), Appellant v. VlTHU and others 
{Original Defendants, Nos. 3 to 8), BespondentsJ [I5h March, 1893.] 

Landlora andUnant--Comrmncement and origin of tenancy—Tenancy forty years old- 
Seciton 83 of the Land Revenue Code [Bombay Act V of 1879) applicability of. 


Section 83 f of the Land Revenue Code (Bombay Act V of 1879) does not applv 
to a tenancy which commenced about forty years ago. but it applies to a tenancy 

with respect to which there IS no satisfactory evidence to show the commence¬ 
ment as well as the terms of a tenancy. 


fP., 11 lad. Gas. 693 = 7 N.L.R. 100 ; Cons., 18 B. 433.] 


Second appeal from the decision of T. W. Walker, Assistant Judge 
of Satara. 


The plaintiff sued to recover possession of a piece of land with 
mesne profits from the date of the institution of the suit. He alleged 
that the land originally belonged to one Pandurang Narayan Pendharkar, 
who was the inamdar and mirasdar, and [222] that at a Court-sale 
held on the 17th April, 1874, he (the plaintiff) purchased the right, 


• Second Appeal No. 664 of 1891. 

t Section 83 of the Land Revenue Code (Bombay Act V of 1879) A person placed 
as tenant, m possession of land by another, or, in that capacity, holding, taking or 
retaining possession of land permissively from or by sufferance of another, shall be 
regarded as holding the same at the rent, or for the services, agreed upon between them, 
or in the absence of satisfactory evidence of such agreement, at the rent payable or 
services renderable by the usage of the locality, or if there be no such agreement or 
usage, shall be presumed to hold at such rent as, having regard to all the circumstances 
of the case, shall be just and reasonable. 

And where by reason of the antiquity of a tenancy, no satisfactorv evidence of its 

commencement is forthcoming, and there is not any such evidence of the period of its 

intended duration, if any, agreed upon between the landlord and tenant, or those under 

whom tney respectively claim title, or any usage of the locality as to duration of such 

tenancy, It shall, as against the immediate landlord of the tenant, be presumed to be 

oo-extensive with the duration of the tenure of such landlord and of those who derive 
title under him. 

And where there is no satisfactory evidence of the capacity in which a person in 

possession of land in respeot of which he renders service or pays rent to the landlord, 

receives, holds or retains possession of the same, it shall be presumed that he is in 
possession as tenants 

Nothing contained in this seotion shall affect the right of the landlord (if he have 
the same either by virtue of agreement, usage or otherwise) to enhance the rent payable, 
or services renderable, by the tenant, or to evict the tenant for non-payment of the rent 
cff non,-rendition of the services, either respectively originally fixed or duly enhanced as 

aforesaid. 



1893 

March 13. 

Appel¬ 

late 

Civil. 

18 B. 216. 




1893 

MABCH 15. 

Appel¬ 

late 

Civil. 

18 B. 221. 


18 Bom. 223 Indian decisions, new series [Yol. 

title and interest of the said Pandurang Narayaa Pendharkav in the land. 
He now sought to eject defendants Nos. 1 and 2, who had been the tenants 
of Pandurang Narayan. and defendants Nos. 3 to 8, who occupied the land 
under Nos. 1 and 2. 

Defeedants Nos. 1 and 2 resisted the claim, on the ground that they 
were the owners of the mirat rights over the land, and that defendants 
Nos. 3 to 8 were in possession as their mortgagees. 

Defendants Nos. 3 to 8 denied the mortgage set up by Nos. 1 and 2 
and pleaded that they occupied the land as owners for sixty years on pay¬ 
ment of the assessment to the inamdar, that the plaintiff was not entitled 
to evict them, and that the suit was time-barred. 

The Joint Subordinate Judge (Rao Saheb B. Y. Gupte) found that the 
defendants did not own miras rights over the land in dispute, that the 
plaintiff was entitled to eject them, and that the suit was not time-barred. 
He, therefore, allowed the claim. 

On appeal by defendants Nos. 3 to 8, the Assistant Judge reversed 
the decree. The following is an extract from his judgment:— 

" ^ I am of opinion that the plaintiff has proved his title 

to the land, but with what riglits I cannot determine. 

As to the defendants, they have been cultivating the land for a 
period which the witnesses variously put at twenty or forty years and 
the Suhordinate Judge takes as fifty. During that time they have paid 
the Government assessment and nothing besides. What the origin of 
their tenancy is, there is nothing to show, the reason being its antiquity. 
Following the view of s. 83, Bombay Land Revenue Code, laid down in 
the High Court Printed Judgments for 1889, p. 363, I presume the 
defendant’s tenure co-e\bensive witli that of the plaintiff. The title of 
defendants is, in my opinion, as good as the plaintiff's, and there is quite 
as much reason, perhaps more, for considering them mirasdars as for so 
considering the plaintiff.” 

The plaintiff preferred a second appeal. 

[223] Jardiuc (with Mahadco Ghinmaji Aptc), for the appellant 
(plaintiff):—The Assistant .1 udge, it seems, aocept.od the finding of the 
Subordinato Judge that the respondents have been tenants for fifty years 
and yob ho held that tiio origin of tiioir tenancy could uot bo ascertained 
owing bo its antiquity. Even in thoir written statement the respondents 
say tliab they have boon on tiie land for sixty years. Therefore, their 
title cannot ho co-oxtonsive in duration with that of our vendor, who was 
both the inamdar and mirasdar. Under those oircumstancos the respond¬ 
ents cannot assort t.lunr mirasi rights. Section 83 of the Laud Revenue 
Code is not applicable— K-jlida^ v. (1). 

Maepherson (witii Daji Ahaji Kkare), for tlio respondents (defendants 
Nos. 3 to 8):—Tho Assistant Judge has cloai ly found that the origin of our 
title is lost in antiquity, Tnis is a finding of fact, and cannot be interfered 
with in second appeal. There is no evidence in tho case with respect to 
the origin of our tenancy. Tiio Judgo has nob accepted tho finding of the 
Subordinato Judge with respect to tho origin. If he had done so. ho would 
not have rovorsod tho decree. 

JUDGMENT. 

Sargent, C. J.—It is not clear from tho language of the judgment 
of the lower Court whether the Assistant Judge intended to decide that 


(1) IG B. Gi6. 
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the tenaDcy commenced between twenty-five and forty years aso h,1^ 

more than forty. If be did, 9. 83 of Act V of IRTQ * 

ruled in V. £/iam fl) Tf r,r> fu lo79 would nofc ai^ply, as 

and by saying tbafc there was no'evidence^'fco 

■■ he „,„t Ibel ,h,r, w.e no ..UstSwry "v ^oce lo Thot tL* 

commencement of it as well ag the tpirma r.( f fU ''O show the 

SSSS»£-£?ggl?l 

Decree reversed and case sejtt hack. 


18 B. 224. 


[224] APPELLATE CIVIL. 

Before Sir Charles Sargent. Kt.. Chief Justice, and Mr. 


Justice Telang. 




0! Jnd,m.nt.,eblor after 

SIV of 1882), 2«"^2/8 aei '/sTa. Pro:,a..re Code (Act 


The Civil ProcerJu'-e Code (Act XIV of a _ .. 

sentatives of the judgment-Heb tor beine dIaopH contempUfe the repre^ 

decree has been passed. There ,s no finrel ^ ^PPeHate 

relating to execution. SiCtions 361 to 372 relatB°i'''*''i'’ sections 

speak only of plaintiSs and dofcndants-termr during suit, and 

were only intended to apply t Fro«a%^»r^n to fi to show that they 

appellate decree and not to’^prooeedicgs in execu?ion“°hBt “'u®''""’ 
creditor aud judgment-debtor, ^ execution between the judgment- 

Judge, the decree wa^TrafsfeTred7of ^^lcuti7n to tbf p""t 

Judge. After the transfer the judgment-doctor died Class Subordinate 

then applied to the First CIass Sahordinatp l^^fi^ient-creditor 

name of the representative ortl'^d^^^t'et ^ror^s^rbordr 

rejecied the application and referred the indamosTf . bubordinate Judge 
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Subordinate Judge to whom the decree was transferred7oTexeLtion^‘*^^*^ 
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EP., 21 B. 314 (317) ; Appr.. 28 M. 466 (471) = 15 M L J lifi. Pv«i oa 
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n* ^ under the extraordinary jurisdiction fs fi99 nf 

Civil Procedure Code. Act XIV of 1882) aLrisfc Vb«%L * ’ f 

S.heb M. B. Ho™. Second Cl... SubortIn.le 'TndgI of SeS” “ 

One Kaeidas Harjivandas filed a suit against Hiraohnn/l T=r ■* ;i 
.nd .nolben In .bo Coer, of .ho Second Cl..ygi:bo°Zt“j"a°‘':;rs:"? 


• AppHoation No. 200 of 1893 under Extraordinary Juriadiotion 
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who dismissed the suit and ordered each party to bear his own costs. 
Kasidas appealed to the District Judge of Surat, who confirmed the 
Subordinate Judge’s decree and ordered Kasidas to pay the respondents’ 
costs of the appeal. In [225] order to recover these costs the respond¬ 
ents, now judgment-creditors, applied for the execution of the decree to 
the Second Class Subordinate Judge, and prayed that the execution 
proceedings should be transferred to the First Class Subordinate Judge 
within whose local jurisdiction the judgment-debtor Kasidas was living. 
The application was granted, and the execution was transferred as prayed 
for. Some time after the transfer, the judgment-debtor died. The judgment- 
creditors. therefore, applied to the First Class Subordinate Judge to put 
the name of the son and heir (Kastur) of the deceased on the record. This 
application was rejected and the judgment-creditors were directed to 
apply to the Second Class Subordinate Judge and to produce from him a 
certificate with respect to the substitution of the name. 

The judgment-creditors thereupon presented an application to the 
Second Class Subordinate Judge, who dismissed it on the ground that he 
had no jurisdiction to entertain it, because the decree that was being 
executed was the decree of the appellate Court in which the Subordinate 

Judge’s decree had become merged. 

The judgment-creditor then applied to the High Court under its 
extraordinary jurisdiction and obtained a rule nisi calling on the opponent 
Kastur to show cause why the order of the Second Class Subordinate 
Judge should nob be reversed. 

Motilal Mygutlal Munshi^ in support of the rule.—Either the First 
Class Subordinate Judge had jurisdiction to entertain our application to 
substitute the name ot the heir of the deceased judgment-debtor on the 
record, or the Second Class Subordinate Judge had it. We presented 
applications to both the Courts, and both of them held that they bad no 
jurisdiction to entertain tlie application. Against those two orders we have 
presented two applications under the extraordinary jurisdiction of the High 
Court including the present application, which relates to the order made 
by the Second Class Subordinate Judge. Some Court must put the heir of 
the deceased on the record under ss. 361 to 372 of the Civil Procedure 
Code (Act XIV of 1882). One of our applications should, therefore, be 


granted. 

Govardhnnra^n M. I'ripati, for the opponent, showed cause:— 

No rule nisi has yet been granted on the application against the 
order of the First Class Subordinate Judge. W^e are, therefore, [226] not 
now concerned with that application. The present application cannot be 
granted. The explanation to a. 248 of the Civil Procedure Code (-\ct XIV 
of 1682) sliows that the Court empowered to act under that section is the 
Court which actually executes the decree, and not the Court which passed 
it. The Second Class Subordinate Judge had, therefore, no jurisdiction to 
act under a. 248, and his order is, therefore, correct. It is for the applicant 
to find out what course is open to him. It is difficult to see under what 
section the atiplication, whether to the First Class Subordinate Judge or 
the Second Class Subordinate Judge, can bo made, as ss. 361 to 372 of the 
Civil Proce lure Code anply to “ plaintiffs ” and “ defendants," and thes9 
words bavo been under s. 582 extended to “ appellants " and “respond¬ 


ents," while there is no provision extending them to “ judgment-creditors 
and " judgment-debtors." 


M 


Motilal j\[u(jutlal Munshi, in reply :—We have a right to proceed 
before the Second Class Subordinate Judge under s. 234. 
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JUDGMENT. 

Procedure Code does not we think 

contemplate the representatives of the judgment-debtor being placed on 

^ ® the appellate decree has been passed. There is no express 

TbC Thl" to'?- ‘b. i.<l8».eaLr.dito, “ dsoLt 

s ^4 'in v?hich ca^Vn ^“'^gment-creditor to adopt is that provided by 
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Rule discharged. 
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[227] OEIGINAL CIVIL. 

Before Mr. Justice Starling. 

Dawood Ddrvesh (Plaintim v. Vdllubhdas 
PURSHOTAM (.Defendant).* |:22nd August, 1893.] 

debtor not a BinduIuedeJylon^euin^^^^^^^ from a 

(mortgagor) to the defeodant ‘mortcaeee) ' q* ?, f the plamtiff 

principal and the remainder (Rs l/oi91 was^fnr*^ f Rs 6 500 were the 
tended that the defendant being a Hindu warLund h^' '=°“- 

“ hT; fh“r interestinore rha^re arun£", tt p7i‘ncip°lf‘””''““‘'‘' 

When the debtor is a Hindu The rule of da^yidupat only applies 

CR., 21 B. 39(40).] 

On Commissioner’s report;. The nlainfiff t-uic i. 
medan and the defendant a Hindu. On the ^^^aho- 

plaintiff mortgaged his house in Bombay to one Arsh^tam^BH "^^7* * 
deceased) to secure the principal sum of Its 6 500 xpifii ' f (since 

cent, per annum. In 1867 the mortgagee was ^ut i'nro no«f®^''*'= 
received the rents and profits of the house untd his death in 
his son. the defendant, took possession. 

this suit for redemption, and on 24th 
jeoiuary, i«yi, jt was referred to the Commissioner fn fai^^ « • *. 

o the principal and interest due upon the mortgage and also of the°‘l^nts 


Suit No. 309 of 1890. 
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and profits of the house received by the original mortgagee and the 
defendant. 

The Commissioner, by his report dated 18th October, 1892, certified, 
that there was on the 22Qd August, 1892, a sum of Es. 17,519-6-6 due by 
the plaintiff (mortgagor) to the defendant (mortgagee) in respect of 
principal and interest. This sum was ascertained as follows ;— 


Principal sum advanced 
Interest due to 22Qd August 1892 


Less rents received 
Balance due 


Bs. 

a. 

P- 

6,500 

0 

0 

15,635 

4 

1 

22.135 

4 

1 

. 4,615 

13 

7 

. 17.519 

6 

6 


[228] The plaintiff filed exceptions to this report. He contended 
(inter alia) that the rule of damdupat was applicable, and that under this 
rule the defendant could not claim from him, as interest, a sum larger 
than the principal. 

Vieaji, for the plaintiff, in support of the exceptions :—The defendant? 
is a Hindu and is bound by Hindu law. Under the rule of damdupat 
he cannot claim from his debtor an amount of interest greater than the 
principal sum due to him —Idarayan v. (1) ; Ganpat v. Adarji (2). 

Sea Supreme Court Charter, ol. 29(3). and Letters Patent of High Court, 
1865, cl. 19, which provide that the law of the defeodant is to apply. The 
plaintiff must be presumed to have contracted with reference to this pro¬ 
vision of law. and he is, therefore, entitled to the benefit it gives him. In 
using the word “ defendant*’ the Legislature must have meant defendant, 
and it is difficult to believe that it was not aware that in a redemption suit 
it may be that the debtor (mortgagor) is suing the creditor (mortgagee). 
The Supreme Court Charter (1823) says that matters of contract are 
to bo determined by “ the laws and usages of the defendant.’* These 
words are quite clear and unambiguous, and the Court will be assuming 
legislative power if it qualifies or limits their plain and obvious meaning. 
The fact of a Hindu being a defeudaytt seems to be the single point on 
which the decisions turn. In Nanchajid v. Bapnsakeb Rustaynbhai (4), 
the rule of damdupat was said not to operate *' when the defendant is other 
thau a Hindu.” In GaJipat v. Adarji (2), the rule is expressly said to be 
applicable, because the defendant was a Hindu. There is nowhere any 
suggestion that, in order to make the rule applicable, the Hindu must not 
only be the defendant, but also the debtor. Shri Ganesh Dharnidhar 
Maharaj Dev v. Kcshavrav Govind (5) was also cited. 

Macphcrson, for the defeodant.—Here a Mahomedan debtor is claim¬ 
ing the benefit of a rule of Hindu law iu order to escape [229] his 
liability to a Hindu orediDor. The rule of damdupat does not apply to 
such a case. It applies only where both parties are Hindus —Dhorulu v. 
Narayau (6). See also the judgment of Peacock, 0. J„ in Ramlal Mookerjee 
V. Haranchandra (7). 


(1) 9 B. H. 0. R. 83. (2) 3 B. 312 (332). 

(3) Tbo following is the clause of the Charter referred to 

All matters of ooutraot aud dealing betweeu party and party shall be determined 

.where one of tbo parties shall be a Mahomedan or Qontoo, by the law and usages 

of the defeodant. 

(4) 3 B. 131. 

(6) 1 B.H.C.R. 47. 
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the report, oa the ground (inter alia) fhVt n plaintiff has excepted to 
not applying that rule. ^ ^ ^ Commissioner was wrong in 

cl. 29°o“ Ihe Su^^r^mf clSVh"aTer°“ h -‘‘ed 

Xre “ouToftf 

and usages of the defiant^ Gentoo, by the laws 

was a rule of Hindu law’ and tho^'^T'^i^^*^’ ' damdupat 

applied in this cas^ He t defendant was a Hindu, that rule 

had been suing tL Mabom«^^°r®''®‘^i' admit that, if the Hindu 

different ways, according to ® account should be treated in 

happens to be the plaintiff. ^ mortgagor or the mortgagee 

first t^^et^ffhoit'tfm^Id'ord'^^^ ^ f°r the 

V. Narayan (1) I should^hr^ Dhondu 

sitions:-Either that no Htn^/°'“^^^^^ of ‘wo propo- 

at the same time from a Hind^u dX^ “ receiving principal and interest 
interest largerT^n ^a nr i f ®^u an amount of 

entitled to receive frSm rnrrhVor ^ oot 

first proposition i:^ir.^t^^^ 

Small Cause Court for a ^w S-ia " a case to the 
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The judgment on the point was very short and it ic fkr^ e 
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(1) 1 B.H.C.R. 47. 
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Consequently, after looking at other cases in which the rule of dam- 
dupat is discussed, I hold that the rule of damdupat only applies to cases 
where the debtor is a Hindu, 

In the present case, the debtor is a Mahomedan, and as, in my opinion^ 
the rule of damdupat^ as interpreted by the Courts, does not apply to any 
case where the debtor is not a Hindu, there is no law applicable to the 
defendant in this case which renders it necessary to interfere with the 
report of the Commissioner as to the amount of interest legally claimable 
by the defendant. 

Attorney for the plaintiff :—Mr. K. D. Shroff. 

Attorneys for the defendant:—Messrs. Little^ Smith, Frere and 
Nicholson. 


18 B. 23t. 

[231] ORIGINAL CIVIL. 

Before Mr, Justice Parsons. 

Bombay, Baroda'and Central India Railway Company {p\aintiffs)v,. 

Jacob Ellas Sassoon and others {Defendants.)'^ 

[12th September, 1893.] 

Interpleader—Civil Procedure Code (Y7V o/1889), ss. 47C-473—Cos^s of plaintiffs — 
Clawis by plaintiffs against goods in respect of which suit brought. 

In May, 1893, one Sadanand Ramsarmall (defendant No. 4), a resident at 
Hi&sar in the Punjab, consigned 600 bags of rapeseed to one Khimji Kanji of 
B;.nibay and delivered them to the plaintiffs for carriage to Bombay, While the 
goods were in transit to Bombay, Sadanand the consignor ordered the plaintiffs 
to deliver them to his agent Ramgopal Faloband, instead of to the consignee, 
and on the 18th ^lay, Ramgopal requested delivery from the plaintiffs. Before 
the goods could be delivered, however, the firm of E. D- Sassoon & Go. (defend* 
ants Nos. 1, 2 and 3) claimed them, alleging that they bad been assigned to 
them by Khimji Kanji for valuable consideration. The plaintiffs thereupon filed 
this suit praying that the defendants should be required to interplead, and that 
they should bo restrained from suing them (the plaintiffs) in respect of the said 
goods. The plaintiffs claimed to charge the goods with payment of freight, 
wharfage and demurrage and their costs of suit. 

Held:— 

(1) that the suit was properly instituted by the plaintiffs as an interpleader 
suit 90 as to entitle them to their costs ; 

(2) that the fourth defendant was entitled t;i the goods, subject to the plaint* 
iffs’ charge for freight and costs ; 

(3) (hat the plaintiffs’ charge for wharfage and demurrage cculd not be 
allowed. The goods remained in the plaintiffs' possession not by reason of nny 
neglect or default of the owner to take delivery of them, but by the act of the 
plaintiffs themselves, who kept and refused to deliver them for their own 
protection and benefit. All that they could presumably be entitled to, was a 
reasonable warehouse rent, which, however, they had not claimed. 

Interpleader suit. The plaint prayed for an injunction reatraining 
the defendants and each of them from taking proceedings against the 
plaintiffs in respect of certain goods which had been delivered to them for 
carriage, and that the defendants should be directed to interplead together 
concerning their respective claims to the said goods, 

The first three defendants were partners in the firm of E. D. Sassoon 
& Co., which carried on business in Bombay. The fourth defendant 

• Suit No. 260 of 1893. 
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was one Sadanand Eannsarmall. who resided [232] afe Hissar in the Punjab 
and ^med on business in Bombay by his munim. 

at nSar ’inTlL'^P ^ay 1893. the fourth defendant (Sadanand) 

fnr io Bomtmy m three lots, ana delivered the same fco the plaintiffs 
foi carriage to Bombay. The plaintiffs passed three railway receipts in 

®a=l.na.d), d..ed. „.p,c.iv,ly. theilbh. 

No ^CdVrod ‘.'“/v ?“'»»■ (d.tood„t 

inof/’ri r ! AU plaintiffs to deliver them to one EamgoDal Fulohand 

t^e plaintiffs' The order was‘conveyed to 

the 15th Mav message dated 

of the gool'f'rom the ^llfnt'lS.""’ 

/, . ®?fore the goods could be delivered, the firm of E D Sassoon A- On 

“ 2 ^ paragraphs of the plaint :— 

o„;.r '^he usual directions for detaining the 

of thft nioi«fi/¥*n j j ^ ® y*! &nd the same is now in the keeping 

por.i„’ol.iltaf .r “id”"od"'’ “ “■>“*' «' “>• 

8. The plaintiff company has no interest in the goods so claimed 
s aforesaid otherwise than their due and proper cbar«es for freight 

sam^to^^®’ h ®'ibject thereto is ready and willing°to deliver the 

same to such person or persons as this Honourable Court shall direct. 

any of^them!^” brought by collusion with the defendants or 

The plaint prayed (a) for an injunction restraining the defendants 
rom suing the plaintiffs ; (b) that the defendants should be required 
n° that upon delivering the [233] said goods to^sueh 

claim thereon for freight, demurrage and charges anTthe ^5^ In' 

blhir! ^ plaintiffs should be discharged from all 

the ! id ‘•esnect of the same ■ id) that 

net proceeds thereof, less freight, demurrage, charges Ld costs' L afore 

said, be paid into Court to await the decision of this suit. 

filed defendant (Sadanand Eamsarmall) was the only one who 

rapeseed “(wlth^ShlT^goodsf "to'K^fm^i Ka^^^ . 

wereTnTSsff "he7l'd said S 

ninrjt^ R°‘^" but to deliver them to bis (Sadanand’s'l 

tK^of’P'‘n K He claimed the goods and denied that 

nntfa 4 .U any title fco them, and prayed for his 

costs either against the plaintiffs or the other defendants. 

-^e^ore the trial came on, the goods had been sold, and the proceeds 
were lodged m Court subject to the decision of this suit. 
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The following issues wore raised at; the hearing :— 

1. Whether the suit was properly instituted as an interpleader suit 
so as to entitle the plaintiffs to their costs ? 

2. Whether the fourth defendant (Sadanand) was entitled to the 
proceeds of the sale of the 600 bags of rapeseed free of any charges on 
the part of the plaintiffs ? 

3. Whether the fourth dtfendant was entitled to his costs from the 
plaintiffs cr the other defendants, or both of them ? 

4. Whether plaintiffs were entitled to recover any and what charges 
in respect of the said goods, and if so, whether from the first three 
defendant'; or the fourth defendant ? 

^lacpherson Scott, for plaintiffs, argued that they were entitled 
to their costs and charges in respect of the carriage of the said goods. 
Thev referred to s. 470 of the Civil [234] Procedure Coda (XIV of 1882); 
Martiniu^ v. Jlchnuth (1); Mason v. Haviilion [2) \ Cotier v. Bank of 
Enqland (3J : Attcnboroiiqh v. St. Kaiharinr s Dock Company (4) : Dadoha 
v. Krishna (5) : Martin v. Lawrence (6). They claimed Es. 1.G72-0 for 
freight, and alleged a lien on the proceeds to that extent. They referred 
to the Indian Contract Act (IX of 1872). s. 170, and s. 55 of Act IX 
of 1890. Tnoy also claimed wharfage and demurrage amounting to 
Es. G.G98 4. 

Lang (Acting Advocate (General), for defendants Nos. 1, 2 and 3 
(E. D. Sassoon it Go.).—The cases cited for the plaintiffs do not apoly. 
The Court is bound by the Code of Civil Procedure (XIV of 1882). Under 
S3. 470 473 a person filing an iuterplender suit must ba a mero stake¬ 
holder and must hand the property over unreservedly. See also the form 
104 in sell. IV. The plaintiffs have kept the goods, and now make 
enormous charges against them, which amount to more than the value of 
the goods. The suit should lie dismissed with costs. 

inveranty and Russell, for the fourth defendant —This is not a 
proper interpleader suit. See paragraphs G and B of the plaint. Paragraph 
(a) of I he plaint asks for personal relief—.V(fc/n // v. Uaync (7) , Bignold 
v. Audhtnd (8). Tuoplaintills have ot't complied with s. 472 of the Civil 
Procedure Code. at)d are, therefore, not entitled to any order. We asked 
for tile goods and offered an indemnity. The value of the goods is 
Es. 5,800. The plaintiffs’ charges now amount to Rs. 7,770 9. The plaint¬ 
iffs are cnt.itlod to charge for freight, but are not entitled to demurrage or 

wharfage, and we should ho allowed to set otl our costs against their 
charge for freight. 


JUDGM ENT. 

P-Vitsoxs, J. I think tdiiit, 00 the authorities, cited by the learned 
counsel for tlie plaintiffs, this is a properly constituted interpleader suit. 
In il/a.sM/,, V. IIu‘Hilton (2) tlm bill filed stated that the plaintiff had no 
inteiest in the goods except his bon for wharfage and warehouse rent, and 
Sir L. Shadwoll, the Vice Chincello , said that the bill stated a plain 
case of interpleader. [235] The case of Mitchell v. Ilaync (7) is 
discussed in Biguold v. Audland iS), and the result is said to he this: 

Wheie a pl.tintitT represents not merely that ho has a lien with respect to 
which two other persons have a 1 verse rights, but that there is a further 


(1) Cooppr’s Rep. 245. (2) 5 Sim. 19. (3» 3 Macro and Scott 180. 

(41 3 0. \\ D. 466. (5) 7 B. 34 (36). (6) 4 C. 655. 

(7) 5 Sim. and St. 63. (8| 11 Sim. 23. 
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5“w„,r Vv'* ."“tf t 

fnterestTn Se wiS; ^2) the defendants claimed no 

doorinS i„'d r.i.‘t Bt"’rwtirL‘!r°' 2,5“° ■• ?;'> 2’”''*'■» "»•' 

9uit/for the^aheced ri^Tt^onTen 

L 2 22 rs2.'d”.t\ :r’;;rdt,L-i.“t.‘2i2 ttiSE 

Sot o*,ti‘.s pt.“„i'’“(xiv o, fsnim’ 1 “i-«r.r.t 

Statute 1 and 2 William IV ^7 58 ^S^the^ that of 

sSlipISsi 

Correia anS^due 1° ‘o be 

thrScdf 7ith t7e‘’^sut'“ofL."r698^4’ rof^:.i:2Z'1° 

ana this charge is disputed. The rules of the said company alloTo/sufh 
a charge being made when goods are not taken delivery of by their owner® 

exceedingly nigh that they may act as a kind of penalty so as to ensurp 
the speedy removal of goods. The present is not a case of that kind The 

orSflnh^'f ff °° plaintiffs- premises, not by reason oi any neJect 
nP f ^ delivery of them, but by the act of the 

pro..==,.„ aod b.o.fi,. TO., did o„, pl.o. 2.2 to2hre„“ “j, "„t 

fp ^■^.‘bey couW have done under the provisions of s 472 ' All 

that they could possibly be entitled to. would be a reasonal waiehoui 

rent for the time the goods remained with them, and I mioht have been 
able to have awarded them that had they claimed it. and giten evidence 
p oof of the amount. They do not, however, do this aud I think the 
claim they have made is inadmissible and unproveff ’ 

entiHefr.^ ft? second and fourth issues that the fourth defendant is 
entitled to the proceeds of the sale of the 600 bags and that tha ,biajr.Hff=. 

are entitled to recover the freight claimed only froVhim 

floats from Tv, i°"'-'>b defendant is entitled to his 


(1) 3 Moo. and Be. 180 


B IX—84 


<2) 3 O.P.D, 450. 
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I decree as asked for in paragraph (a) of the prayer of the plaint, and 
declare that the fourth defendant is entitled to the fund in Court, and that 
he be paid the same after deducting therefrom the plaintiffs’ charge for 
freight, viz., Rs 1,072-5, and their costs, which are made a first charge on 
the fund and are to be paid to them out of it, and I order that the defen¬ 
dants Nos. 1 to 3 pay the defendant No. 4 his costs, and reimburse him 
the costs of the plaintiffs that he may have to pay. 

Attorneys for the plaintiffs :—Messrs. Grawford^ BuTder and Co. 

Attorneys for the defendants :—Messrs. Pestanji, Busiim and Kola,. 
and Messrs. Payne, Gilbert and Sayani. 


16 B. 237, 

[237] TESTAMENTARY AND INTESTATE JURISDICTION. 

Before Mr, Justice Starling. 

In the Matter of the Will of Dawdrai 
Haji Khan Hubib Khan, Petitioner.'^ [9th October, 1893.] 

'Will—Ezfcuior—Probnte—Axplkatxon by executor for probate in forma pauperh—Civil 
Procedure Code (XIV of 1882), ch. 26, s. 647—PracRce—Procedure. 

Where an executor is not in possession of the property of his testator and 
cannot get poRsession of it, and where he has not himself the means of paying 
the necessary fees, he may be allowed to petition for, and, if entitled thereto, to 
obtain probate in forma pauperis. 

[R., 36 B. 279 = 13 Bom. L.R. 677 = 11 Ind. Gas 724; 12 C.L.J. 185 (18S) = 14 
C.W.N. 924 = 7 Ind. Gas. 126 ; 19 C.W.N. 205 ] 

Application in forma pauperis for probate. 

One Dawubai, of the Nukva caste and a Christian by faith, died on 
the 10th June, 1892. By her will, dated Cth June, 1892, she appointed 
the petitioner sole executor. 

At the time of her death, Dawubai was plaintiff in a suit (No. 407 of 
1891) which she had filed in forma pauperis against certain persons to 
recover from them a sum of money, ornaments and two houses situate 
at Dharavi. In her will she directed her execute to prosecute this suit 
and recover this property, which she bequeathed ''.rtain trusts set 

forth in her will. / 

On the 23rd August the petitioner applio' ; pauperis to the 

High Court for probate of the said will. Ho st #kluo of the assets 

to which the testatrix was entitled, but whiol , -.o above stated, were in 
dispute in suit No. 407 of 1891 to be under the value Es. 9,075. He did- 
not pay the usual stamp or probate duty, and prayed to obtain probate in 
forma pauperis. 

FIca;^, in support of the petition :—The Court Fees Act (VII of 1870) 
contains no clause which forbids such an application. See s. 4 (1), ol. lli 

* Application No. 1 of 1893. 

(1) Section 4, Court Feoa Act (VII of 1670) ;— 

No document of eny of the kinds specified in tbo first or second schedule to this 
Aot annexed, as chargeable with fees, shall bo filed, exhibited or recorded in, or shall 
be received or furnlBhed by, any of the said High Courts in any case coming before such 
Court in the exercise of its extraordinary original civil jurisdiction ; 
or in tbo oxeroiso of its extraordinary original oriminal jurisdiction ; 

[238] or in the exercise of its jurisdiction as regards appeals from the judgment ol 
two or more judges of the said Court, or of a Division Court; 
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sch. I. We are willing to give a [238] bond for the payment of the 
proper fees if we are successful in suit No. 407 of 1891, and recover the 
property which we claim. 

Lang (Acting Advocate General), for Government, contended that the 
Court had no power to direct its officers to issue probate without payment MENTARY 
of fees. 


Testa- 


JUDGMENT. 


AND 

Intestate 


18 B. 237. 


Starling, J. —-This is an application by one Haji Khan Hubib JUHISDIO 
Khan, the executor appointed by the will of Dawubai, a native Christian, TION, 
for leave to prosecute a petition for and to obtain probate of the said will 
in forma pauperis. I had on a previous occasion refused to accept such a 
petition, as no precedent was in existence for such a course being pursued, 
but in the present instance the matter was pressed upon me as being one 
of great hardship, as the deceased had during her life-time filed a suit 
to recover the property in question, and as she was a Christian that 
suit must now be dismissed unless the applicant could obtain probate of 
her will. 1, therefore, allowed the petition to be interpreted and affirmed 
gratis^ so that the matter might be set down as a pauper petition and the 
point at issue be fully discussed. 

The first question is whether a netition for grant of probate falls 
under chap. XXVI of the Civil Procedure Code. It is not a suit in 
the ordinary acceptation of the term, though, if a caveat were entered, 
it would be changed into a suit; but I am of opinion that s. 647, which 
provides that the procedure for suits prescribed by the Civil Procedure 
Code "shall be followed, so far as it can be made applicable, in all proceed¬ 
ings in any Court of civil jurisdiction other than suits and appeals,” makes 
the provisions of the Code applicable to all miscellaneous civil proceedings. 

Further, by ss. 238 and 261 of the Indian Succession Act (X of 1865) the 
procedure in granting probate is to be [239] regulated, except as is other¬ 
wise provided, by the Civil Procedure Code so far as the circumstances of 
the case will admit. Consequently, I see no reason why chap. XXVI 
should not be applicable to petitions for probate, if a proper case be made 
out, and if no other enactments than those before referred to stand in 
the wa 5 \ Of course no proper case could be made out except where 
the executor was not in, and could not get, possession of the property of 
his testator so as to be able to pay the necessary fees ; nor yet, I should 
think, where he himself had money wherewith he could take the 
necessary steps. 

It was then argued by the Acting Advocate General that whatever 
the Court could do with regard to those fees which might be regarded 
strictly as fees payable to the Court, it could not make any order relieving 
the executor from payment of the duty which was payable to Government, 
and that the only thing to be done would bo for the petitioner to 
petition Government to lend him the stamp necessary to be affixed to the 
probate, and he relied upon the terms of the Court Fees Act, 1870. The 
first remark to be made is that all the fees imposed under that Act 
are called “Court Fees.” Among those fees are what are called institu¬ 
tion fees, as well as fees leviable on the issue of probates. Section 410 


0 £iD the exercise of its jurisdiotioo as regards appeals from the Courts subject to its 
superintendence; 

or in the exercise of its jurisdiction as a Court of reference or revision ; 
unless in respeot of such document there be paid a fee of an amount not less than 
that indicated.by either of the said ^bedules as the proper fee for such document. 
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1893 of the Civil Procedure Code provides that when an application to sue 

OfT. 9. in forni't pauperis is granted, the plaintiff shall not be liable to any 

-Court-fee (except process fees) in any proceeding connected Tvith the suit. 

Testa- Under this section a pauper plaintiff is exempted from institution fees; 
MENTARY consequently, it seems to me to be difficult to say that he cannot be also 

AND exempted (unless exemption be otherwise prohibited) from all the fees 

Intestate under the schedules to that Act. Looking at the sections 

of the Act applicable to the matter in hand, we find that s. 3 provides 
(inter aJia) that, in the High Court, fees chargeable under No. 11 of 
the first schedule to the Act (relating to probates and letters of 
administration) shall be collected in manner hereinafter appearing, 
and 9 25 provides that such fees shall be collected by stamps ; therefore, 
as regards the High Court in its original civil jurisdiction, there is nothing 
to prohibit the exemption from stamp of probate to a pauper. Section 28, 
however, provides that no document which ought to bear a stamp shall be 
[240] of any validity unless and until it is properly stamped ; and the 
question is whether, if a pauper executor got probate without its being 
stamped, it would be of any use to him. Turning to s. 6, there is a 
prohibition to certain Courts against receiving documents chargeable under 
the Act until they are stamped ; among those documents are plaints : yet 
a plaint presented by a pauper can be received and tiled without an institu¬ 
tion fee stamp. Consequently, it is evident that the provisions of s. 410 
of the Civil Procedure Code, so far set aside and control the provisions of 
the Court Fees Act, and I can see no reason why, if a probate were granted 
without payment ot fees under s. 110, that section should not exempt it 
from being a “document which ought to bear a stamp,” the fact of its 
having been so issued, of course, appearing on its face, and thus provent 
the previous act of the Court in granting it without payment of 
stamp duty being rt-ndered nugatory by s. 28 of the Court Fees Act. 
The Acting Advocate-General wanted to krow how Government could 
recover the amount of the stamps duo to them if probate was issued in 
forma pauperis. Section 411 provides that Court-fees in a pauper suit 
shall he a first charge upon the subject-matter of the suit, and that has been 
acted upon in Ganpat v. Collector of Kanara (1), Collector of Muradabad 
V. Muhammad (2) and Janki v. Collector of Allahabad (3). I have already 
held in Yeshivant Bhaenvant v. Shankar Eamchandro. (4) that in a 
testamentary proceeding the ‘Vulqect-matter of the suit” is the property of 
which the executor is the legal owner uiuiui* the will of the testator, and 
of whicli the probate by declaring him to be executor recognises him before 
the Court as legal owner. Consequently, I am of opinion that all the 
Court-fees due to Government for grant of a probate in forma pauperis 
will bo a first charge upon the property covered by the probate, and in the 
case of immoveable property, which could not be transferred without the 
use of that document, such charge would undoubtedly continue in the 
hands of a purchaser who would have notice, from the probate itself, of 
the manner in which it was granted. 

[241] Under these oiroumstanoes, being satisfied that the petitioner 
is a pauper, and that there is none of his testatrix’s estate available to 
enable Iiim to take out probate, I grant him leave to petition for and, i( 
entitled thereto, to obtain probate in forma pauperis. 


(1) 1 B. 7. (2) 2 A. 196. (3) 9 A. 64. (4) 17 B. 388 (891). 
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Before Sir Charles Sargent KL, Chief Justice, and Mr. Justice Telang. Appel- 

- LAXE 

GorAii PuRSHOTAM (Original Plaintiff), Appellant v. Baidivali Civil. 

{Original Deferidant), Respondent,"^ [I3fch March, 1893 1 — 

’ g 241 

Civil Procedure Code (XIV of 1882). ss. 278 and 2S3~Decree-ExccuHon-At!aihment 
—Applu^atton by th%fd party for removal of attachment-Order refusing to remove 
attachment-Omission by third rarty to bring subsequent suit to establish right to 
attached property—Subsequent withdrawal of attachment by attacking party— 

Effect of such withdrawal—Subsequent claim to ptopeity by the party who had 
failed to remove attachment. 


The plaintifi was the assignee of a mortgage decree dated the 2Dd Mav, 1S85. 
Id 1888 he attached the mortgaged property ia execution of the decree,'where¬ 
upon the defendant intervened and applied to have the attachment removed, on 
the ground that prior to the attachment she had purchased the land under a 
registered deed of sale dated the 23rd June, 1888. Her application was rejected 
on the 27tb September, 1888. Subsequently the judgment-debtors applied and 
obtained the Court’s permission to sell the land by private contract, and on the 
1st November. 1888. the plaintiff purchased it and withdrew his application for 
execution on the 20th November. 1888. In 1889 the plaintiff brought this suit 
against the defendant to obtain the removal of certain portions of a culvert 
erected by her on the land. The defendant pleaded that she was the owner of 
the property, having purchased it on the 23rd June, 1888. 

The Subordinate Judge passed a decree for the plaintiff, on the ground that 

though the plaintiff’s sale-deed was not enticed to preference over the defend¬ 
ant’s, still as she bad taken no steps to establish her right to the property in a 
regular suit after her application for the removal of the plaintiff’s attachment 
had been rejected, effect could not be given to her purchasp. On appeal by the 
defendant the decree was reversed, and the plaintiff preferred a second appeal. 

confirming the appellate decree, that when the plaintiff withdrew his 
attachment on the 20th November. 1888. the parties were restored to the sfafws 
quo ante. The object of the claim which was preferred by the defendant was 
as contemplated by s. 278 of the Civil Procedure Code (Act XIV of 1882) ta 
obtain the removal of the attacbment, and when that at»achmeut was removed 
by the judgment-creditor’s own act, there was no longer an attachment or any 
[242] proceeding in execution on which the order could operate to the prejudice 

of the claimant, and, therefore, there was co necessity for her to bring a suit to 
set aside the order. 


The defendant’s title to the property having been acquired on the 23rd June 
1888, was superior to the plaintiff’s, which was not acquired before November 
1888. * 

[Disa., 1 C.Ij.J. 296(300): F . 31 C. 228 (231); R., 26 M.L.J. 499- D 29 M 99*1 
(229) = 16 M.L.J. 136.] ’ ’’ 


Second appeal from the decision of G. McGorkell, District Judge of 
Abmedabad. 

Two brothers named Jhalam Ratna and Maina Ratna were the owners 
of the laud in dispute (Survey No. 61). They mortgaged it to one Lallu 
Gopal. who filed a suit against them on the mortgage and obtained a decree 
on the 2nd May, 1885. On the 4th May. 1885, this decree was assigned 
by Lallu Gopal to the plaintifif Gopal Purshotam, who in 1888 attached 
the mortgaged property in execution. The defendant Bai Divali intervened 
and apnlied for the removal of the attachment, alleging that on the 23rd 
June, 1888, before the property was attached, she had purchased it under 
a registered deed of sale. On the 27th September, 1888, defendant’s 
application was rejected. 


Second Appeal No. 1034 of 1891. 
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Subsequently the judgment-debtors Jhalam and Maina applied to the 
Court for permission to sell the land by private contract, and their applica¬ 
tion being granted, the plaintiff on the 1st November, 1888, privately 
purchased the land and on the 20th November, 1888, withdrew his 
application for execution. 

In 1889 the plaintiff brought the present suit against the defendant 
for an injunction requiring the defendant to remove certain portions of a 
culvert erected by her on the land in question and for damages. 

The defendant pleaded {biter alia) that the suit was time-barred and 
that she was the owner of the property. 

The Subordinate Judge allowed the claim for the removal of the 
culvert, holding that though the plaintiff purchased the property with full 
knowledge of the defendant's prior registered purchase, nevertheless the 
defendant was not protected by her purchase, as she had not established 
her right to the property by a regular suit after the rejection of her applica¬ 
tion in the attachment proceeding. The rest of the plaintiff's claim was 
disallowed. 

[243] Both the parties appealed to the District Judge, who reversed 
the decree and rejected the plaintiff’s claim on the following grounds :— 

“It has been contended that because Bai Divali brought no suit 
within one year to set aside the order of the Subordinate Judge, she is 
now barred from setting up a claim to the land. I am of opinion that 
this is erroneous ; when the plaintiff withdrew his application on 20bh 
November. 1388, he practically cancelled all the proceedings which had 
taken place in consequence of his application, and the parties returned to 
the status quo ante. If plaintiff had allowed his application to remain on 
the file for a year and then withdrawn it, the defendant meanwhile having 
done nothing, the plaintiff’s plea would be good. But another point 
appears in favour of the defendant; the summary proceedings do not appear 
to extinguish the defendant’s title, but only her right.to possession 
(cf. Parashram v. Bakhna, I. L. R., 15 Bom., 299). If, then, my opinion 
on this point be not erroneous, it follows that the defendant’s sale-deed 
must have priority over the plaintiff's, and the present suit must fail.” 

The plaintiff preferred a second appeal. 

Goverdhanram M, Tripathi, for the appellant (plainb'tf). 

Chimanlal H. Setalvad, for the respondeat (defendant). 

JUDGMENT. 

Sargent, C. J.—We agree with the lower appeal Court that, when 
the plaintiff withdrew his attachment, the parties wore restored to the 
status quo ante. The object of the claim which was preferred by the 
defendant was, as contemplated by s. 278, Cwil Procedure Code, to obtain 
the removal of the attachment, and when that attachment was removed 
by the judgment-creditor’s own act on 20th November, 1888, there was no 
longer an attachment or any other proceedings in execution on which the 
order could operate to the prejudice of the claimant and, therefore, no, 
necessity for bringing a suit to set aside the order. This is apparently 
the broad view on which the Court proceeded in Ibrahimbhai v. 
Kabulabhai (1). 

Under these circumstances, as s. 283 of the Civil Procedure Code 
does not operate as a bar to the present suit, and the [244] defendant's 


(I) 13 B. 72. 
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title fco tihe property, which was acquired on 3rd June. 1888, is superior 
to the plaintiff’s, which was not acquired before Nov^ember, 1888, the plaint¬ 
iff has failed to establish his right to an injunction, and his claim was 
therefore, properly rejected. ’ 

Decree must be confirmed with costs. 

Decree confirmed. 


18 B. 244. 

appellate civil. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 
Faki Gulam Mohidin and others ( Original Plaintiffs), Appellants 

V. bAJNAK BIN Pandnak AND OTHERS (Original Defendants) 

Respondents.'’ [22Dd March, 1893J. 

Ehoii Settlement ActlBombay Act I o/ lSSO), ss 17.t 2C,t 21,t 22f and Zl\-SMUment 
O^tr s decision Dhara lands—Suit fora declaration that lands were khoti lands 

Acfriv^l 

that certain lands situate 

12431 of Tadil, m the Ratnagin District, were dhara lands of S. and 

^as Lt made t.H 188^ were dfiarn lands 

In the meanwhile, P. and others, who were the Jchots of the village, made an 

application to the special survey officer to revise the decision of thf settlement 
officer of the year 1 S 62 , and the special settlement officer having reiected this 
application in 1885. they brought the present suit in 1887 against 8. and others 
lor a declaration that the lands were their JchoH. 

The Judge dismissed the suit on the ground that the settlement officer’s deoi- 

f '*'® Settlement Act (Bombay Act I 

of I 880 I, and It having not been set aside within one year from its date, the suit 
was time-bacred under art. 14, sob. II of the Limitation Act (XV of 1877). 


• Sacond Appeal, No. 595 of 1891. 

Khoti Settlement Act (Bom. Act I of 1880)-_ 

1-be other records prepared under the said section (that is, s 16) shall soecifv 
the nature and amount of rent payable to the khot by each privileged occupant accord^ 

»“y record duly made under 

this section shall be conolusive, and final e^denoe of the liabifity thereby established. 

record that there exists any dispute as to any matter which he is bound to record ho 
may, either on the application of any of the disputant parties or of his own motion 

aMordilTgTy^"'^ ‘*’® register or other record* 

u matter the decision of the said survey officer, when not final =hall 

be binding upon all the parties affected thereby until reversed or modified bv a final 
4ecree of a competent Court. • “ noai 

22. No suit shall lie against the said sucvay officer, or against Governmeut. to set 
aside anv such dsoision of a survey officer ; but tbe resord shall from time to time be 
amended by the said survey officer, or when the survey settlement is concluded bv the 
Collector, lu accordance with any such decree as aforesaid which the patties may obtain 
inter se on an application accompanied by a certified copy of such decree being dulv 
made to the said survey officer, or to the Colleotor, for that purpose. * ^ ^ 

37. Existing survey settlements of the land revenue of any village to which this 
Act extends made, approved and confirmed under the authority of the Governor in 
Council, shall be deemed to have been lawfully made, and, except as is hereinafter 
otherwise provided, shall continue in force for the terms for which they have been 
mspectiyely guaranteed, subject to all the provisions of law which would be applicable 
thereto if this Act had not be.m passed, and anything in this Act which is inconsistent 
with any of tha said provisions shall be deemed not to apply to such settlements. 
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HcW, reversiog the decree, that the claim was not time-barred. Under S9. 20 
and 21 of the Kboti Settlement Act, it is the “ decision ” on the rival claims of 
the parlies which is open to reversal by the Civil Court and not the consequences 
of that decision, which as provided by s. 22 are left to the Collector himself to 
undo or modify in accordance with the decision of the Civil Court. 

further, that 9. didoes not contemplate any “ order ” being made by 
the survey officer between the parties, and even if framing the register be regarded 
as an "act ” of the survey officer, s. 22 provides for its being amended by the 
Collector bimself. in accordance with the decision of the Civil Court. 

Hcld^ further, that althoueh the defendants might have paid only the assess¬ 
ment before 1878-79, their adverse possession of the lands as dhara did not begin 
to run against the plaintiffs until 1878-79, when such a claim was actively 
advancf d by tbe defendants. The plaintiffs’ cause of action arose in 1882, when the 
purvey officer determined that the lauds were dhara, and the present suit, which 
was brought within six years to reverse that decision, was, therefore, in time. 

[P., 3 Bom. L.R. 420 (421) ; R., 32 C. 1107 (1126) =2 O.L.J. 107.] 

This V 7 as a second appeal from the decision of R. S. Tipnis, Aoting 
Assistant Judge of Jiatnagiri, 

Suit for a declaration that the lands in dispute were plaintiffs* 
lands. 

The lands in dispute were situate in the village of Tadil, in the Dapoli 
Taluka in the Ratnagiri District, and were held by the ancestors of defend¬ 
ants Nos. 1 and 2 on khoti tenure prior to the revenue survey of 1867-68. 
The plaintiffs were the knots of the village. At the time of the 
revenue survey settlement of 1867-68 some of the lands in dispute 
were entered in the revenue register as tbe plaintiffs' khoti and the 
rest as dhara of defendants Nos. 1 and 2. Complaints were lodged 
against the settlement of 1867-68 as being in many oases erroneous, and 
in 1874 the Government appointed a comrais^iion to settle the disputes 
[246] that had arisen among the khots. On the report of this commission 
in 1876, Government passed a resolution directing that the survey settle¬ 
ment should be revised. In the year 1878-79 a revised settlement was 
introduced in the village of Tadd, and in this revised survey all the lands 
in dispute were entered as dhara of defendants Nos. 1 and 2. Thereupon 
the plaintiffs in 1880 complained to the survey authorities that the lands 
should have been entered as their khoti, and applied that the records should 
be altered. The Special Assistant Collector inquired into the matter, and 
on the 19th Juno, 1882, reported to the settlement officer and Collector 
that the lands in dispute were the dhara of the defendants Nos. 1 and 2, 
and the settlement olfioer sanctioned their being entered as such in the 
register on the 23rd June, 1882, bat the actual correction was not made 
till the year 1889. In the meanwhile, a special settlement officer was 
appointed for the settlement work, and to him one of the plaintiffs applied 
for a review of the order of the 23rd Juno, 1882, and on the 30th June, 
1885, the special settlement officer decided that he saw no reason to 
interfere with that order. 

On the 19th September, 1887, tbe plaintiffs brought the present suit 
praying for a declaration that the lands in dispute were their khoti lands. 
The date of the plaintiffs’ causa of action was stated to be the 30th June, 
1885, viz,, the date of the order of the special settlement officer. 

The defendants Sajoak and Rnmnak (defendants Nos. 1 and 2) con¬ 
tended that all the Helds in dispute were their ancestral dhara lands and 
alleged that they had sold two of them to defendants Nos. 12 and 13. 
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Defendants Nos. 3, 6 and 8, who were co-sharers of the plaintiffs, 
admitted the claim, and stated that they were willing to be joined as 
co-plaintiffs. 

Defendants Nos. 12 and 13, Faki Hasan and Faki Abdul Gafur, set 
up their purchase of two fields from defendants Nos. 1 and 2. 

The Subordinate Judge made the declaration sought for by the plaint¬ 
iffs with respect only to four out of the eighteen survey [247] numbers 
in dispute, and rejected the claim with respect to the remaining fields as 
time-barred. 

Against the decree of the Subordinate Judge defendants Nos. 1 and 
2 appealed, and the plaintiffs presented cross-objections under s. 561 of 
the Civil Procedure Code (Act XIV of 1882). The Acting Assistant Judge 
rejected the claim tfi toto^ on the ground that as the suit was not brought 
within one year after the final settlement of 1882, it was barred under 
art, 14, sch. II of the Limitation Act (XV of 1877). He was, however, of 
opinion that art. 144, sch. II of the Limitation Act was not applicable, 
and that the decision of 1882 was liable to be rectified by a competent 
Civil Court. 

The plaintiffs preferred a second appeal. 

Ganesh Kruhna Deshmuhh, for the appellants (plaintiffs).—The Judge 
was wrong in holding our claim barred under art. 14, sch. II of the Limi¬ 
tation Act. The article is not applicable to the present case, because it 
relates to an act ” or order " of a Government officer, and not to a 
‘ decision ” passed by him, as in the present case. 

When the revised settlement was introduced in the year 1878-79, the 
Khoti Settlement Act had not been passed ; therefore the Act cannot 
be held to apply to that settlement; consequently s. 21 of the Act has no 
application. Assuming that ss. 20 and 21 do apply to the decision of 1882. 
these sections contemplate judicial inquiry, but the officer who passed that 
decision made no such inquiry j therefore the decision can have no binding 
effect. The survey settlement proceedings were not finally closed till the 
year 1889. when the alteration with respect to the lands in dispute was 
made in the survey register. The proceedings under the revised survey 
commenced in 1878-79 and lasted till 1889. Our present suit was filed in 
1887, that is, before the proceedings were finally closed. Therefore there 
had been no complete settlement made under the Khoti Act before the 
filing of the suit. Section 21 of the Khoti Act cannot apply to the 
present case, because the conditions precedent to the operation of the 
section were not satisfied. 

[248] Under s. 20 of the Act the Settlement Officer had no authority 
to rectify the Survey register which had been prepared, prior to the passing 
of the Act, in the year 1878-79 under a Government resolution of the 
year 1876. 

The Judge was wrong in rejecting our claim in toto. The Subordinate 
Judge had awarded our claim with respect to four fields, which included 
the field purchased by defendants Nos. 12 and 13. They had not appealed 
to the Judge against the Subordinate Judge’s decree; therefore the decree 
could not be reversed as against them. 

Gangaram B, Bele, for respondents Nos. 1 and 2 (Mahar defendants). 

Vasudev G. Bhandarkar, for respondents Nos. 3 and 4 (defendants 
Nos. 12 and 13).—The appeal in ihe lower Court covered all the fields 
mentioned in the plaint. Therefore the Judge was right in nassine a 
decree as to all of them. s a 
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With respect to the point of limitation, we contend that the present 
suit, is governed by art. 14, sch. II of the Limitation Act XV of 1877. 
It is true that the article does not contain the term " decision ; ” but the 
word act " or “ order ” includes the term “ decision.'’ A decision of a 
Government officer is an act on his part. Wo further support the 
decree of the lower Court on the point of adverse possession. The Sub¬ 
ordinate Judge distinctly found that the relationship between the parties 
was that of landlord and tenant, and that we ceased to pay rent since 
1868,—that is, more than twelve years prior to the institution of the suit. 
The claim is, therefore, clearly barred by our adverse possession of those 
fields at least, for which no declaration was made by the Subordinate 
Judge in appellants’ favour. 

The appellants seek a mere declaration in the present suit without 
claiming consequential relief. Such a suit cannot be maintained—s. 42 
of the Specific Relief Act (I of 1877). 

Ganesh Krishna Deshmnkh^ in reply.—The Judge has found that the 
possession of the respondents could not be adverse to us. In connection 
with the contention that a suit for a mere [249] declaration will not lie, 
see Maganlal Purushottamv, Govindlal Nagindas (1). 


JUDGMENT. 


Sargent, C. J.—The District Court has decided against the plaintiffs* 
claim to have the lands in question declared to be khoti, on the ground 
that the Settlement Officer’s decision in 1882, that they were dhara, was 
final under ss. 20 and 21 of theKhoti Act I of 1880 (Bombay), not having 
been set aside within a year from tlie date of the survey officer’s decision 
as required hy art. 14 of the Statute of Limitation. An objection has been 
taken by the appellants that the Settlement Officer had no power, under 
8. 20 of Act I of 1880 (Bombay), to rectify the register as previously made 
in 1879 after the settlement was introduced into the village of Tadil in 
pursuance of the resolution of Government in 1876. We think, however, 
that the lower appeal Court was right in holding that there had not been 
such a complete settlement before the passina of Act I of 1880 as must be 
deemed to have been CDotirmed by s. 37 of the Act. There is no evidence 
to show that the register as framed in 1878-79 was treated by the Govern¬ 
ment as a final settlement, whilst it is plain, from the applications 
subsequently made to the Collector by the parties themselves, that neither 
of them considered the question as lo their rights as finally settled by the 
Revenue authorities. 


Passing, then, to tlie consideration of ss. 20 and 21 of the Khoti Act 
I of 1880 (Bombay), 3. 20 states the course to be pursued by the survey 
officer ‘ in investigating and determining disputes ” arising in framing the 
register. Section 21 further provides that the''decision ” of the survey 
officer when not final (apparently referring to the finality mentioned 
in 8. 17 with regard to entries made under that section) shall “ be 
binding on all the parties ad'octed thereby until reversed or modified 
by a final decree of a Civil Court.” It is, therefore, the " decision” 
on the rival claims of the pavtits wliicli is open to reversal by the 
Civil Court, and not the consequences of that decision, which, as pro¬ 
vided by s 22, are loft to the Collector himself to undo or modify in 
aocordanco with the decision [250] of the Civil Court. It is further 
to be remarked that the section docs not contemplate any ” order” being 
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made by the survey ofiScer between the parties ; and even if '* the fram¬ 
ing the register ” be regarded as an ‘ act ” of the survey officer, the 
section provides, as before menticned, for its being amended by the 
Collector bimself, in accordance with the decision of the Civil Court. 
Lastly, in the present case it is to be observed that the “ act ” was not 
done until 1889 nearly two years afier the filing of the suit. For these 
reasons, we are of opinion that the claim is not affected by the art. 14 of 
the Statute of Limitation. 

As to the contention that the defendant had acquired a title by 
adverse possession to hold the lands as dhciici^ we agree with the lower 
Court that although the defendant may, as a fact, have paid only the 
assessment before 1878-79, adverse possession would not begin to run 
against the plaintiff until 1878-79 when such a claim was actively 
advanced by the defendant, and no title by adverse possession was, there¬ 
fore, acquired by the defendant when the present suit was instituted in 
1887. A cause of action, however, arose in 1882 when the survey officer 
determined that the lands were dhara, and the present suit, which is 
brought within six years to reverse that decision, is, therefore, in our 
opinion, in time. Wo must, therefore, reverse the decree of the Court 
below and send back the case for a decision on the merits. Costs to 
abide the result. 

Decree reversed and case sent hack. 


18 B. 250. 

APPELLATE CIVIL. 

Bejore Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 


Rambhat {Original Plaintiff), Appellant v. Bababhat and 
OTHERS (Original Defendants), Respondentsf' f22Dd March, 1893.J 

Landlord and tenant—Non-payment of rnt> by tenant to landlord—Acquiescence of land¬ 
lord—Effect of acquiescence—Subsequent suit by landlord for possessun—Practice 
—Finding of fact not accepted in second appeal—Inam land- Sub-alienee—Wrong¬ 
ful surrender by the village inamdar to Government —Khalsat. ^ 

The plaintifi, a sub-alienee from an inamdar of certain inam. leased it to D 
prior to the year 1858. In 1860 the land was wrongfully surrendered by the 
luamdars [251] of the village to Government as lapsed old service inam and 
was made khahal. In 1SC3, the plaintiS protested against this being done and 
the Collector referred him to a civil suit against the inamdars. From the‘year 
1863 the plaintifi received no rent fromD., or after D’s death from his heirs who 
paid the assessment to Government. In 1889, the plaintifi breught the present 
suit against the representatives of D, and the village inamdars to recover posses- 
Sion. The District Judge dismissed the suit, on the ground that the plaintifi 
must be held to have acquiesced in the loss of the land, and by his conduct since 
1863 must be taken to have designedly abandoned all his interest in the land 
and that his suit was barred. ' 

Hefd, that the plaintifi did not acquiesce in the surrender by the inamdar in 
1860, to Government, as he distinctly protested against it in 1863 and that as to 
his conduct since 1863 nothing bad.taken place to deprive him of such legal rights 
as he possessed against the tenant D. in 1863, if they were not barred by the 
Statute of Limitation ; 

and as to limitation, held that as the District Judge had decided the point 
under the influence of the view taken by him as to the plaintiff’s conduct the 
case should be remanded for a fresh finding on that point. ‘ 
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Held, further, that the mere circumstance that D., after the land was treated 

as khalsatf paid assessment to Government, and had not paid rent to plaintiff, 

could notafiectthe relationship of landlord and tenant which admittedly existed 

between them in 1863, 

[R,. 15 C.P.L.R. 9 (10).] 

This was a second appeal from the decision of Dr. A. D. Pollen, 

District Judge of Belgaum. 

Suit to recover certain land situate in the village of Kalol which was 
held in inam by defendant No. 6 and bis kinsmen. 

The plaintiff alleged that the land in question was originally given in 
inam by the Maharaja of Kolhapur to one Baburao Katre, and that 
Baburao had granted it as sub-inam to his (nlaintiff’s) father early in the 
present century. The plaintiff stated that in 1858 be had mortgaged it 
to Dadambhat, the father of defendants Nos. 1 and 3 and grandfather of 
defendant No. 2, who had previousiy been his tenant, but that the mort¬ 
gage-debt was now satisfied out of the profits of the land. 

Defendants Nos. 1 to 4 denied the plaintiff’s statement. They denied 
that he was the owner of the land, and they denied the tenancy and 
mortgage alleged by him. They alleged that defendant No. 6 was the 
village khatedar of the land as well as one of the inamdars of the village, 
and that they held the land as his tenants. They further pleaded that 
the land was made khalsa in 1863 by [252] the British Government, 
and that Dadambhat had subsequently got a permanent lease from defend¬ 
ant No. 6 under two kotvls dated September and December, 1864. They 
further pleaded that the suit was barred by limitation, alleging that there 
had been a dispute in 1863 about the lands between the inamdar and the 
plaintiff, and that in that year the plaintiff was referred to a Civil Court 
by the Collector. 

Defendant No. 5 admitted the claim. 

Defendant No. 6 answered that land was never held as sub-inam by 
the plaintiff's family and was never in their possession ; that he was the 
owner, and that he had made it over to Baburao Katre for a time as a 
remuneration for services rendered by him ; that the tenancy and mort¬ 
gage alleged by the plaintiff were false, and that the claim was time- 

barred. 

The Subordinate Judge (Rao Saheb R. G. Bhadbhade) held that the 
claim was not time-barred ; that the plaintiff was the owner of the land ; 
that the mortgage to, and the tenancy of Dadambhat alleged by, the 
plaintiff were proved, and that nothing was due by the plaintiff to defend¬ 
ants Nos. 1, 2 and 3 under the mortgage. He, therefore, awarded 
possession to the plaintiff. 

On appeal by the defendants the District Judge found that the land 
had been given in inam by the Kolhapur State to Katre from whom the 
plaintiff acquired it as sub-alienee ; that the plaintiff had leased it to 
Dadambhat in or about the year 1859 ; that in the year 1860 there was 
a dispute between the inamdars and Government with respect to lands 
usurped by the inamdars, and that the land in question was wrongly 
surrendered by them to Governmeub as lapsed old service inam and was 
made khalsat ; that the plaintiff in the year 1863 protested against 
the action of the inamdars and Government, and was referred by the 
Collector to a civil suit against the inamdars ; that he made no attempt 
to recover his inam rights or his occupancy of the laud, which was 
burdened with a heavy assessment; that from the year 1863 the plaintiff 
bad ceased to receive rent from Dadambhat, whose family had continued 
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to hold the land as occupancy tenants on payment of assessment under 

Government and not under plaintiff. The District Judge held that “under 

these [253] circumstances he (plaintiff) must be held to have acquiesced 

in the loss of the land s-ud to have relinquished his rights ” and found the 

last issue—which was, “ is his (plaintiff’s) claim to recover the land now 

in time ? in the negative, for the reasons stated as follows in his 
judgment :— 

“ At the same time I do not think that the plaintiff is entitled to 
succeed. I think that by his conduct from and after 1863 he abandoned 
all his interest in, and connection with, the land as completely and effectu¬ 
ally as if he had relinquished it by a formal document. In 1861, or there¬ 
about, the village inamdars transferred the land to Government, and it 
was changed from inam into ordinary rayatawar land against his will. 
The khata was entered in the village inamdar’s name. An assessment 
was imposed on it payable to Government in excess of the amount which 
he formerly received as rent. It is true that his former tenants remained 
in possession of the land; but they did so by virtue of their paying the 
assessment to Government and not by virtue of their continuing to be 
his tenants. He made no attempt to recover bis inam rights, or to 
^cover the occupancy burdened as it was then by a heavy assessment. 
He received no rent and no acknowledgment of his title from the 
occupancy tenants. All this can have no other meaning than that he 
designedly relinquished the land after his unsuccessful petition to the 
Collector in 1863. He did not sue within twelve years and thus he lost 
his rights. Dadambhat s family became the real survey occupants, though 
defendant No. 6 became the nominal khatedar. Such is the view which 
I feel constrained to take of the real facts." 

The Judge, therefore, reversed the Subordinate Judge’s decree and 
rejected the plaintiff’s claim. 

The plaintiff preferred a second appeal. 

Vasudeo Gopal Bhandarkar (with N. G. Chandavarkar), for the 
appellant (plaintiff).—The Judge found that the representatives of Dadam¬ 
bhat respondents Nos. 1 to 3—were the occupancy tenants under 
Government since 1863, and not under the plaintiff. But this was not 
their allegation. What they said was that they were the tenants of* 
defendant No. 6, who is the inamdar of the [254] village. The Judge. 

therefore, made a case for the defendants which they themselves never 
set up. 

[Sargent. C.J.—But the Judge finds that the plaintiff's claim was 
barred, because he relinquished his right as landlord and ceased to recover 
rent from 1863.] 

The point of relinquishment was never urged before the Court, nor 
was any issue framed on it. The question to be considered is, whether 
mere silence for twenty-six years amounts, in law, to a relinquishment, 
and we submit that it does not. Further, what was surrendered to 
Government was the inam and not the occupancy right. The surrender by 
the inamdar of his inam right cannot operate to the plaintiff’s prejudice 
—Gangahai v. Kalapa (1). Defendants Nos. 1 to 3 instead of paying rent 
to us paid assessment to Government the amount of which is greater than 
that of the rent. The mere levy of full assessment by Government, or the 
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1893 mutafeion of names in the revenue records, cannot alter the relation between 
March 23. us and the respondents. 

Macphdrson (with Mayiekshah J. Taleyarkhan)^ for respondents Nos. 1 
Appel- ^ (defendants Nos. 1 to 3).—-The plaintiff’s case was that the Govern- 
LATE ment called upon the inamdars to give up the lands usurped by them, and 
OlVIL. that the inamdars surrendered to Government certain lands including 

- the one in dispute. Defendant No. 6 is the registered occupant of the 

18 B. 250. and we attorned to him in the year 1863. The fact that we have 

been in possession for more than twelve years as tbe tenants of either the 
Government or the registered occupant with the appellant’s knowledge, is 
a sufficient answer to bis claim. 

Mahadeo Chimnaji Apte, for defendant No. 6 (the inamdar).—The 
lands were registered in our name in 1063 when our right as holder was 
recognised by Government. The plaintiff had knowledge of the recognition 
of our right by Government, and yet be took no steps to get bis title 
established within the statutory period. Defendants Nos. 1 to 3 are 
permanent tenants under us. We repudiated the plaintiff’s ownership in 
1863. and since then our possession was adverse to him. 

[255] Vasndeo Gopal Bhandarkar in reply.- The utmost that can be 
said against the plaintiff is that he remained quiescent and did nothing to 
establish his right from the year 1863 until the institution of the present 
suit. But by merely doing nothing, one does not surrender anything, 

JUDGMENT, 

Sargent, C.J.—The District Judge has found that the land in 
question had been originally obtained by Katre in inam from the Kolhapur 
State, and that plaintiff had acquired it as a sub-alienee from Katre and 
leased it to Dadambhat in 1859; tliat iu 1860 the land was worogly surren¬ 
dered by the inamdars of the village to the Government as lapsed 
old service inam and made khahat ; that in 1863 the plaintiff protested 
against this being done ; an order was made by the Colleotor referring 
him to a civil suit against the village inamdars ; that the plaintiff oeased 
from 1863 to receive bis rent from Dadambhat, whose family has ever 
since paid the assessment, which was more than tlie rent to Government. 
The District Judge has held tiiat under these circumstances the plaintiff 
must be held to have “ acquiesced iu the loss of the land and relinquished 
his rightsthat by his oonduot from and after 1863 he must be 
taken to have designedly abandoned all his interest in it “as effectually 
as if he had relinquished it by a formal document." 

We are unable to agree in this view of the case, which, indeed, would 
appear to have been adopted by the District Judge with reluctance. 
There are no circumstances in the case which point to acquiescence by 
the plaintiff in the surrender by defendant No. 6 in 1860, to the Govern¬ 
ment, as he distinctly protested against it in 1863, and as to his oonduot 
since 1863 notliing has taken place to deprive him of such legal rights as 
he possessed against Dadambhat iu 1863, if they are not barred by the 
statute. 

As the Judge of the lower appeal Court has clearly decided the third 
issue, which raises this question, under the influence of the view taken by 
him of the plaintiff’s oonduot, we must send back the case for a fresh 
finding on that issue, and we think it right to observe, for the guidance of 
the Court, that the mere circumstance of Dadambhat and his family 
having, after the land was treated as khalsat, paid tbe assessment to 
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Government, [256] and not having paid any rent to the plaintiff, cannot 
affect the relationship of landlord and tenant which admittedly existed 
between them in 1863. 

The finding to be transmitted to this Court within two months. 
The parties to be allowed to give fresh evidence. 

Case sent hack. 
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Before Mr. Justice Telang and Mr, Justice Fulton. 


18 B. 250. 


Krishnaji Ramchandra {Original Defendant No, 1), Appellant v. 
Antaji PANDURANG {Original Plaintiff), Bespondent.^ 

[24th March, 1893.] 

Landlord and tenant — Possession—Adverse possession-^Lease—Expiry of lease--Con¬ 
tinued possession after expiration of lease -Permissive possession—Tenant's heirs 
continuing in possession after the expiry of tenancy—Limitation. 

In 1810 the land in dispute was leased to R. for life. R. died in or about 
1871, and after R. s death, his holes (the defendants) continued in possession 
without obtaining a fresh lease or paying any rent to the landlord. In 1888 the 
landlord sued to eject the defendants. The defence was that the suit was barred 
by limitation. 

■ Held, that the suit was not barred. After R.’s death the defendants, though 
not in possession as tenants, were not trespassers. Their possession was permissive, 
and not adverse until they expressly sot up a title of ownership in the property. 

[Overraled. 22 B, 893 ; F., 24 B. 504 (507) ; R., 20 B. 759 (763): U.B.R, (1892—1896). 
Civil, 363 (364); D., 31 M. 163 (167) = 18 M.L.J. 26 = 3 M.L.T. 256.] 

Second appeal from the decision of J. FitzMaurice, Acting District 
Judge of Ratnagiri, in appeal No. 298 of 1839. 

The plaintiff sued to eject the defendants from the land in dispute. 

It appeared that in 1840 one Jankibai, who was then in management 
of the plaintiff's ancestral property, leased the land to Ramchandra, the 
adoptive father of defendant No. 1, for life at a yearly rent of Rs. 5. 
Ramchandra held the property till his death, which occurred in 1871 or 
thereabouts. On Ramchandra’s death, his widow Ramabai and her 
adopted son defendant No. 1 continued in possession. But they did not 
obtain a fresh lease, nor pay any rent after Ramchandra’s death. 

In 1888 the present action of ejectment was brought. 

[257J The defendant No. 1 pleaded {inter alia) that since Ram¬ 
chandra’s death his pDSsession had been adverse to the plaintiff, and that 
the suit was, therefore, time-barred. The other defendants did not 
contest the suit. 

The Subordinate Judge was of opinion that defendant’s father having 
come in as a tenant, the tenancy must be presumed to have continued 
even after his death, and that the mere non-payment of rent did not 
destroy the tenancy. He, therefore, held that the suit was not barred 
by limitation, and decreed the plaintiff’s claim. 

On appeal, the District Judge held that the possession of defendant 
No. 1 must, on the authority of Tatiav. Sadashiv (1) and Bango Lall v. 
Ahdool Guffoor{2), be deemed to have been that of a tenant and not 

• Second Appeal No. 483 of 1891 
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adverse to plaintiff, and that as there was no reliable evidence as to the 
character of defendant No. I’s tenancy, it must be presumed that it was 
a tenancy from year to year. He, therefore, awarded possession of the 
land in suit. 

Defendant No. 1 preferred a second appeal to the High Court. 

Ganesh Krishna Deshmukh, for appellant (defendant).—The suit is 
barred. The lease granted to Ramchandra expired on his death. His 
heirs remained in possession, but never attorned to the plaintiff, nor paid 
any rent to him. Under these circumstances art, 139 of the Limitation 
Act (XV of 1877) applies. According to that article, the plaintiff ought 
to have sued within twelve years from the determination of the lease, that 
is, within twelve years after Ramchaodra’s death. Ramchandra died 
more than twenty years before suit. The cases relied on by the lower 
Court do not apply. They are cases of tenants holding over after the 
determination of the tenancy. The present is not such a case. Moreover, 
if the lower Court’s finding be correct, that the defendant is a yearly 
tenant, then be is entitled to a legal notice to quit. No notice has been 
given, and the suit must fail. 

Manekshah Jchangirshah, for respondent.—The point as to the 
necessity of a notice to quit was not raised in either of the [258] Courts 
below, and cannot be raised for the first time here. The defendant's case 
from the commencement was that he was the owner, and not merely a 
tenant, of the land in dispute. That is a clear repudiation of the landlord's 
title. The defendant is not, therefore, entitled to a notice to quit. 
Defendant’s father was our tenant. After his death his family continued 
in possession on the same terms as before, namely as tenants. Their 
possession was, therefore, not adverse. Mere non-payment of rent does 
not make the tenants’ possession adverse —Tatia v. Sarfas/iiu (1). 

JUDGMENT. 

Telang. J.—The original tenant in this case was Ramchandra, and, 
according to the finding of the District Judge, his tenancy expired with 
his death “ some nineteen or twenty years ago.” This finding has not 
been impeached in argument before us. The District Judge also appears 
to hold that the defendants were living in the demised premises with the 
deceased Ramchandra during his lifetime and have continued to live in 
those premises after Ramohandra's death. And the question is, what is the 
character of the defendant’s possession after the expiry of Ramohandra's 
tenancy ? The District Judge holds that he was not in adverse possession, 
and relies on the case of Riatgo Lall v. Abdool Guffoor (2). That cftse is 
not, however, conclusive on the question which arises here. It was 
there held, no doubt, that the relation of landlord and tenant once created 
between certain parties continues as between them and their “representa¬ 
tives in title until it is proved to have ceased,” and that the defendant 
was bound to show that it has ceased by some affirmative proof. But 
hero such proof is given, and the District Judge himself has found that 
the tenancy ceased on Ramohandra’s death. The case of Tafia v. 
Sadashiv (1), which the Judge also relies on, is distinguishable, as it was 
merely the ordinary case of a tenant holding over after the expiry of his 
tenancy. That always has been treated as not a case of adverse posses¬ 
sion, but it has no bearing on the nature of the possession of one who 
never was a tenant at all. 


(1) 7 B. 40. (2) 4 0. 314. 
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Although, however, the authorities relied on by the District Judge do 
not really support the proposition laid down by him, we [259] think that 
proposition to be correct. In Hellier v. S 2 Z/cox(l) the tenant for life was 
in possession of certain premises, and the defendant lived with her in 
those premises until the death of the tenant for life, and continued to do 
so after her death without coming to any arrangement with the reversion¬ 
ary heir, the plaintiff. The plaintiff having subsequently brought an 
action for use and occupation, it was argued that the action should have 
been in ejectment and not for use and occupation. Lord Campbell, 
however, with the concurrence of the rest of the Court of Queen’s Bench, 
said, after time taken to consider, that the action for use and occupation 
would lie, “ as the defendant occupied the cottage by the plaintiff's per¬ 
mission. The plaintiff was the reversioner, and the defendant, who bad 
married the daughter of the tenant for life, lived in the cottage with her 
and remained in possession of it a^ter her death. Therefore he loas not a 
irespa^sery and he set up no adverse title to the premises.” We think 
W6 should follow that decision and hold that in this case the District 
Judge’s finding is correct in so far as it decides that after the death of 
Bamchandra the possession of defendant was not adverse, but permissive 
only until she expressly set up a title of ownership in the property. 

It has. however, been argued for the defendant, that the plaintiff is 
not entitled to succeed in this case, on the ground of want of legal notice 
to quit. No doubt it has been held that this point may be taken in 
second appeal though not raised before--Dod/iM v. Madhavrao (2). But 
in this case there is no tenancy, and no question of notice to quit, therefore, 
arises. Besides, there has been here a distinct repudiation of the plaintiff’s 
title by the defendant (see Ex. 13), and under such circumstances the 
latter is not entitled to any notice to quit even if the relation between him 
and the plaintiff was taken to be that of landlord and tenant. We must, 
therefore, confirm the decree of the District Court with costs. 

Decree confirmed, 

18 B. 260. 

[260] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt.y Chief Justice and Mr. Justice Telang. 

Harishankar Jebhai {Original Plaintiff)^ Appellant v. Naran 
Karsan and another [Original Defendants)y Bespondents.^ 

[28th March, 1893.] 

Decree—Execution of decree—Attachment—Order for removal of attaohment—Suit for 
a declaration that (he properly was liable to attachment and sale—Suit to set aside 
an order removing attachment — Defendant's adverse possession —Section 246 of the 
Civil Procedure Code (Act VIII of 1869)—S- 283 of the Civil Procedure Code 

(Act XIV of 1882 )—Article 15, sch. II of the Liviiiaiion Act (I^ of 1871)_ Article 11 

sch. IIof the Limitation Act [XV of 1877). 

The plaintiff obtained a decree against one Ishvar, and in execution attached 
the property in dispute. The defendants intervened, and obtained an order foe 
the removal of the attachment on the 11th August, 1888. On the 13th August, 
1889, the plaintiS instituted this suit for a declaration that the property belonged 
to his judgment-debtor (Ishvar) and as such wag liable to attachment and sale. 
The defendants pleaded that they had been in possession of the property for more 
than twelve years, prior to the institution of the suit, and that the suit was, 
therefore, barred. The Judge rejected the plaintifi’s claim. * 

• Second Appeal No. 927 of 1891, 

(1) 19 L.J.Q.B. (N.8.) 295, (2) 18 B. 110. 
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Beld^ revf^rsiDg the decree, that the suit being brought under s. 283 ot the Civil 
Procedure Code (Act XIV of 1882) it was a suit to set aside the order of 11th 
August. 1888, directing the removal of the attachment, and should be deter¬ 
mined by ascertaining the rights of the parties at the date of that order. As the 
defendants bad not at that date acquired a title to the property by adverse 
possession for twelve years, the plaiotiS was entitled to a decree. 

A puit brought under s. 283 of the Civil Procedure Code (Act XIV of 1882) is a 
suit to set aside an order within the meaning of art. 11 of sch. II of the Limita* 
tion Act (XV of 1877). 

[F.. 35 B. 79 = 12 Bom.L.R. 956 (968'' = 8Ind. Cas. 639; Appr., 25 Ind. Cas. 11 = 26 
M L.J. 449.] 

Second appeal from the decision of M. P. Khareghat, Assistant 
Judge, Full Power, at Broach. 

Suit for a declaration that certain property was liable to be attach¬ 
ed and sold in execution of a decree. 

The plaintiff obtained a decree against one Ishvar Jeykrishna, and 
in execution attached the property in question. On the 11th August, 1886, 
on the application of the defendants the attachment was ordered to be 
set aside. 

On the 13th August, 1889, the plaintiff filed this suit praying for a 
declaration that the property in question belonged to his [261] judgment- 
debtor Ishvar, and as such was liable to attachment and sale in 
execution of bis decree. 

The defendants pleaded that the property had been in their possession 
for more than twelve years before suit, and that the plaintiff’s claim 
was, therefore, barred. 

The Subordinate Judge held that the suit was not barred, and made 
the declaration sought for. 

On appeal by the defendants the Assistant Judge reversed the decree. 
He held that the defendants had been in possession since June, 1877, 
and that as this suit was not filed until August, 1889, the plaintiff’s claim 
was barred. 

The plaintiff filed a second appeal. 

Gokuldas Kahandas Pnrekh, for the appellant (plaintiff) :—Unless 
the defendants had acquired a title by adverse possession for twelve years 
at the time the plaintiff nttaobed the property, his claim in this suit is 
not barred. The object of this suit is to show that he was then entitled 
to attach the property ; therefore, the date of the attachment is the date 
at which the defendants' title is important. If the plaintiff proves that 
the defendants had then no title, he must succeed. If the gets a decree, 
his attachment is restored, For the purpose of limitation the possession 
of the defendants cannot be adverse to the plaintiff subsequently to the 
application for attachment. The present suit must be determined by 
taking into consideration the rights of the parties at the time of the 
attachment. According to the finding of the lower Court, the defend¬ 
ants had not, as against the plaintiff, acquired title by adverse possession 
at that time. Our suit is, ti)erefore, not barred by limitation. 

Manekshah J. Talcyarkhan^ for the respondents (defendants):—As 
found by the Judge, our adverse possession began in or about the month 
of June 1877. The present suit was filed in August, 1889. We have, 
therefore, acquired a complete title by twelve years* adverse possession. 

JUDGMENT. 

Sargent, C.J.—In this case the plaintiff seeks to have it declared 
that the property in dispute which he had attached belonged to bis 
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judgment-debtor Ishvar Jeykrishna, and was [262] liable to the attach¬ 
ment. The attachment had been removed by oi’der of the Court on 
defendants’ application on 11th August, 1888, and the present suit was 
filed on 13th August. 1889. 

The Court below hold that the property belonged to Ishvar, but 
that the suit was time-barred, as it found that defendants’ father came 
into possession during the rainy season of 1877, and that plaintiff had 
not shown that Ishvar had been in possession later than June, 1877, 
and, therefore, not within twelve years before the date of this suit 

Mr. Gokuldas has contended before us that the object of the present 
suit, which was brought under s. 283 of the Civil Procedure Code (XTV 
of 1882), is to determine the rights of the parties at the time of the 
attachment and not when the suit was instituted, and that the real 
Question was whether the defendants had been in possession within 
twelve years preceding the date of the order of llth August, 1888. 

The object and effect of a suit to establish the right as contemplated 
by the corresponding s. 246 of the Civil Procedure Code of 1859 has 
undergone considerable discussion by the several High Courts. The 
result of the decisions is to show that the suit has uniformly been regarded 
by the High Courts of this Presidency and of Madras and Allahabad as a 
suit to “set aside” the order made with respect to the claim to attached 
property, and on this ground cl. 15 of the Limitation Act IX of 1871 was 
held to apply in the case of orders made under the Civil Procedure Code 
of 1859— Settiappan v. Sarat Singh (1), Krishnaji Vithal v. Bhaskar 
Eangnath (2) and Badri Prasad v. Muhammad Yusuf (3X The soundness 
of those decisions was indeed disputed in Luchmi Narain Singh v. Assrup 
Koer (4) and Bessessur Bhugut v. Murli Sahu (5), but apparently only on 
the ground that cl. 15 of Act IX of 1871 and art. 11 of the Limitation Act 
XV of 1877 did not apply to orders made under art. 246 of the Civil Pro¬ 
cedure Coda of 1859. However, in Gend Ball Tewari v. Denonath Bam 
Tewari (6) it was expressly held by Sir R. Garth, C. J, [263] and 
Beverley, J., that a suit to establish his right under s. 246 was not 
necessarily a suit to set aside an order which must be brought within a 
year from the date of the order ; and indeed Sir R. Garth, C. J., expressed 
an opinion that it would not be so even under the corresponding ss. 278 to 
282 of the Civil Procedure Code of 1882. Notwithstanding this opinion 
of the late learned Chief Justice of Bengal we see no sufficient reason for 
doubting the soundness of the above rulings of the other High Courts 
which have been regarded as settled law for so many years, and must, 
therefore, as their necessary consequence, hold that Mr. Gokuldas was 
right in his contention that as the suit is one to set aside the order of 
August, 1888, it must be determined by the rights of the parties at that 
time. As the defendants had not, according to the finding of the Court 
below, at the date of the order, acquired a title by adverse possession for 
twelve years, we must reverse the decree of the Court below and declare 
that the property in question was the property of Ishvar Jeykiishna and 
was liable to the plaintiff’s atliachment in execution of the plaintiff’s decree. 
Plaintiff to have his costs throughout. 

Decree reversed. 


(1) 3 M. H. 0. R 220. (2) 4 B. 611. (3) 1 A. 381. 

(4) 9 C. 43. (5) 9 C. 163. (6) 11 C. 673. 
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CRIMINAL REFERENCE. 

Before Mr. Justice Gandy and Mr. Justice Fulton, 

Framji Bhicaji V . Mohansing Dhansing.* [4fch April, 1893.] 


18 B. 263. 


Attornevand client—Professional communication — Privilege^Kxient of the privilege^ 
Solicitor houyxd to give the name of the client on whose behalf the privilege isclaimed^ 
but not the nature of his emjAoyynmt —hlvidtnce Act {Iof 1872), s. 126(1J—Stiicnee, 

The law relating to professional commuaications between a Bolioitor and a 
client is the same in India as in England. 

[264] It is not every communication made by a client to an attorney that is 
privileged from disclosure. The privilege extends only to communications made 
to him conhdentially, and with a view to obtaining professional advice. 

Where a solicitor claims privilege under s. 126 of the Indian Evidence Act (I of 
1872), be is bound to disclose the name of his client, on whose behalf he claims 
the privilege. The mere fact that the client's name bad been communicated to 
him in the coarse and for the purpose of his employment as solicitor by another 
client, affords no excuse, unless it was communicated to him confidentially, on 
the express understanding that it was not to be disclosed. 

Bub a solicitor is not at liberty, without his client’s express consent, to disclose 
the nature of his professional employment. Section 126 of the Indian Evidence 
Act protects from publicity not merely the details of the business, but also its 
general purport, unless it be known aliunde that such business falls within 
proviso I or II to the section. 

At an interview botwoen a solicitor and a client, the solicitor took down a cer* 
tain statement made by a person named A. B. who was in his client’s company, 
and whose name was communicated to him in the course and for the purpose of 
his professional employment. A. B. was afterwards tried for defamation. At 
the trial, the solicitor was c.alled as a witness for the prosecution, and was asked 
(u) the name of his client, (b) the name of the person who accompanied the client 
and made a statement to him. and (c) the matter in which his client employed 
him. The solicitor declined to answer all the three questions on the ground of 
privilege. 

Held, that (a) the solicitor was bound to disclose the name of the client. 

(6) He was bound to disclose the name of the person who accompanied the 
client and made a statement to him. 

(c) Ho was not bound to disclose the matter in which the client employed him 
[R.. 8 Ind. Gas. 897 = 4 B.L.R. 88.] 


This was a reference by 0. P. Ooopor, Esquire, Chief Presidenoy 
Magistrate, under s. 432 of the Code of Criminal Procedure (Aoc X of 
1882). 


• Criminal Reference, No. 36 of 1893, 

(11 Section 12G, Indian Evidence Act, I of 1872 :— 

“No barrister, attorney, or pleader or vakil shall at any time bo permitted, unless 
with bia client’s express consent, to disclose any communication made to him in the 
course and for the purpose of his employment as such barrister, pleader, attorney or 
vakil, by or on behalf of his client, or to state the contents or condition of any doou* 
ment with which he has become acquainted in the course and for [264] the purpose of 
his professional employraont, or tc disclose any advice given by him to his client in the 
course and for the purpose of such employment. 

“ Provided that nothing in this section shall protect from disclosure. 

(1) any such ooramunioation made in the furtherance of any illegal purpose ; 

(2) any fact observed by any barrister, pleader, attorney or vakil, in the course of 
bis employment as such, showing that any crime or fraud has been committed sino6 
the commencement of his omploymonfc. 

"Ibis immaterial whether the attention of such barrister, pleader, attorney or 
vakil was or was not directed to such fact by or on behalf of his oliout. 

“ Explanation : —The obligation stated in this section continues after the employ¬ 
ment has ceased,*’ 
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One Mohansing Dhansing was tried on a charge of defamation in 1893 
the Court of the Chief Presidency Magistrate. April 4. 

[265] It was alleged by the prosecution that on the 18th June. 1891. 
the accused, in company with two other persons, went to the oiBce of 
Messrs. Graigie, Lynch and Owen, solicitors of the High Court, and that Refer- 
the accused had there made a statement to Mr. Craigie (partner in the ENCE. 

above firm) which had been taken down in writing, and which the - 

prosecution were flesirous of having produced and put in evidence. Mr. 

Craigie was, accordingly, called as a witness, but claiming professional 
privilege he declined to say whether the accused had visited him on that 
day in question, alleging that he had learned the name of his visitor in 
the course of and for the purpose of his professional employment. 

Mr. Craigie’s evidence was as follows :— 

“ I am a solicitor and attorney of the High Court, Bombay. On the 
18th day of June, 1891, the last witness Mr. Kapadia came to me at my 
ofiSce. Cursetji Devitre came with him and another person. I decline to 
answer the question, who the other person teas, on the ground of privilege. 

Q. —Who was the third person, who came? 

A .—I believe, it was the third person who communicated the name. 

Q . —What was the name ? 

A .—-1 decline to answer the question. 

Q .—Who was your client ? 

A ,— The only knowledge which I have of the name of my client is 
derived from a communication made to me in the course of, and for the 
purpose of my employment as an attorney.” 

On a subsequent day Mr. Craigie was re-called and re-sworn and 
examined by the Court. 

Q. —Who was your client? 

A .—I beg respectfully to decline to answer that question. 

Q. —In what matter was he your client? 

A.—l beg respectfully to decline to answer the question, as it is 
impossible for me to do so without disclosing a communication made to 
me in the course and for the purpose of my professional umploymenfc. 

[266] Q . —Did one Mohansing Dhansing make a statement to you? 

A, I am totally unable to say whether a man of the name of 

Mohansing Dhansing made a statement to me; my only knowledge of the 
name of the person who made a statement to me is derived from a 
communication made to me in the course and for the purpose of my 
professional employment. 

Q.—Did any person make a statement to you on the 18th of June, 

1891, between 1 and 2 o'clock in the day ? 

A. —A person made a statement to me on the 18th of June 1891. 

Whether it was at the time stated in the question, I can’t say. 

Q —Who were present at that occasion? 

A. —Mr. Kapadia, Mr. Devitre and the person who made the statement. 

Q‘ —Who brought the person who made that statement to your 
oflBce ? 

A. —I don’t know who brought that person to the ofiSce ; they all 
three came in together, so far as I recollect. 

Q. —Was the statement taken down in writing ? 

A. —Yes. 

Q ,—By whom ? 

A ,—By me. 
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1893 Q, — Did the person making the statement give his name as Mohansing 

April 4. Dhansing ? 

A.—I respectfnlly decline to ansxoer this question for the same reason, 
Q,-~Oo whose behalf did you take down this statement? 

A, —On behalf of my client. 

Q .—Did you take the signature of the person making the statement 

- to the statement after it was written by you? 

18 B, 263. 

Q.—Did you sign the statement with your name or initials or the 
name or initials of your firm or in any other way to identify or authenticate 
the statement? 

[267] A. —I did not sign the statement witli the name or initials of 
mv firm or myself. The statement was in my handwriting, and I did not 
add anything to the statement for the purpose of identifying it or 
authenticating it. The statement is in Court. 

Court: —I call upon you to produce that statement, as you have 
placed before me no grounds entitling you to retain it. 

Mr. Craicie respectfully declines to produce it on the same grounds 
as before. 

Q ,—Were you paid for your professional services in taking down that 
statement? 

A. —Yes. 

Q. —By whom ? 

A. —My client. 

Q. —By what person ? 

A .—I decline to give his name for the same rcasoxis as before, 

* * ♦ + 

The Magistrate overruled Mr. Craigie’s objections, but as he still 
refused to answer the questions on the ground of privilege, the Magistrate 
made the following reference to the High Court:— 

** Mr. Adair Craigie, a solicitor of the High Court, on the 1st and 
15th of March instant, was called ns a witness on behalf of the complainant 
and duly sworn. A question arose as to his privilege as a solicitor under 
8. 126 of the Evidence Act to answer certain questions. I stated what I 
considered the law as to the rigl»t to put certain questions. I said s. 126 
of that Act forbids the disclosure of (1) any communication made to a 
solicitor in the course and for the purpose of his employment; (2) the 
contents or condition of any document with which the solicitor has become 
acquainted in the course and for the purpose of such employment; that it 
was tho Court and not the solicitor (witness) who had to decide whether 
the disclosure by the latter of any matter was or w^as not within the veto 
of the section, and in order to enable the Court to come to a decision the 
examination of the solicitor (witness) was permissible and necessary ; 
that those questions I thought should bo directed to the following points. 
Did the communication or the acquaintance [268] with tho contents or 
condition of the document, as tho case might be, come to the solicitor's 
knowledge in the course and for the purpose (it must be both in the course 
and for the purpose) of his professional employment? I refoned to the 
cases of the Queen v. Cox and liailton (1) ; Bursill v. Tanner (2) ; 
Crawcour v. Salter (3). 

3 “I tlien put, amongst otliers, the following questions to Mr. 
Craigie Who was your client? In what matter was he your client? Did 
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Beeer~ 
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(1) 14 Q. B.D. 153. 


(2) 16 Q. B. D. 1. 
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the person making the sfcatemenc to you give his name as Mohansing 

Dhansing ? By whom were you paid fur your professional services in 
taking down that statement? 

4. Mr, Craigie declined to answer those quesfc:ons, on the ground 
that the answers would involve a disclosure of communications made to 
hirn in the course and for the purpose of bis professional employment. I 
decided that be was not entitled to claim the privilege, under s. 126, of 
refusing to answer those questions, and that he w^as bound to give the name 
of his client, to what matter the employment had reference, and the name 
of any party making the statement to him. 

question, referred to the High Court for opinion, is whether 
Mr. Craigie was bound or not to give the name of his client; the matter 
of the employment and the name of the person making any statement to 
him ; and whether, having refused to ansv, er such Questions, he was in any 
way sheltered, on the ground of privilege under s. 126 of the Evidence Act 

from answering relevant and admissible questions put to him in the course 
of his examination as a witness.” 


1893 

aprii, 4. 

Criminal 

Rkper- 

ENCE. 


18 B. 263. 


The reference was argued before Candy and Fulton, JJ. 

Crazgrze :—The first question referred to this Court is whether I was 
bound to give the name of my client, on whose behalf I claimed the 
privilege. I submit, I was not bound to disclose my client s name, 
Crawcour V. Salter (1) and Queen v. Cox and Eailton (2J are not in point* 
In Burszll y Tanner (3) it is no doubt laid down that a solicitor, who 
claims privilege, is bound to state the name of his client, on whose behalf 
he claims the privilege. And that has been the rule ever since the case of 
Parkhurst [269] v. Lowten (4). But it is a rule of practice under the 
English law, and not under the Indian law. It does not follow that 
because the ride has been observed for some time, it is a just or a proper 
rule. Many rules of practice have been followed for a much longer period 
and yet have been at last set aside as unjust. The mere fact that the rule 
relating to a solicitor’s privilege has been followed in England for over 
seventy-five years, is immaterial. The English rule is not binding on this 
Court, unless it is based on reasonable grounds. It is clear that oreat 
iri justice may sometimes be done to a client if a solicitor is compelled to 
disclose his client’s name. Suppose a woman was ill-treated ’oy her 
husband and she went to a solicitor to consult him as to what her remedies 
were. If the solicitor was afterwards called upon to disclose her name 
and relate the interview, the consequences to the wife might be serious. It 
may be no doubt that to conceal a client’s name may cause difficulsy and 
inconvenience. On the other hand, however, the interest of one man 
should not be sacrificed simply for the purpose of advancing the interest of 
another. A solicitor is an officer of the Court, and is entitled to credit 
If he states that an interview with him related strictly to professional 
business, it should be treated as strictly confidential, and the solicitor 
should not be compelled to disclose any part of the interview. Suppose 
a client A comes to me and consults me as his legal adviser. Suppose he is 
accompanied by another man B. In the course of my interview "with A 
B’s name is disclosed and disclosed simply for A’s business. After A’s busi¬ 
ness is over, B comes to consult me on business relating to his own affairs 
I submit that under such circumstances, B’s name would be privilege!, 
because it was communicated to me in connection with A’s business. If 




(1) 18 Oh. D. 30. 
(3) 16 Q. B. D. 1. 
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1893 I were afterwards called as a witness, and examined with reference to my 
April 4, interview with B, I would be justified in saying that B’s name was 

- known to me during the course and for the purpose of my professional 

Criminal employment on behalf of A, and that, therefore, B's name would not be 
EefeR' disclosed. Of course, if a further question were put to me on whose 
ENCE, behalf I claimed the privilege, I would be bound to give A’s name. The 
— * facts in the present case are analogous to those [270] in the hypothetical 
18 B, 268. case I have just put to the Court. I was asked to give the name of the 

person who had made the statement to me, and I refused to disclose his 
name. I was then asked the name of my client. I refused to give my 
client’s name, on the ground that the name was communicated to me in 
the course and for the purpose of my professional employment by another 
client. If I had been asked that client’s name, I would have been bound 
to disclose it. But that question was not put to me. The first and third 
questions stand on the same footing. As regards the second question, I 
submit that if a solicitor were to state the nature of the business on which 
his client consulted him, the most valuable part of the privilege would be 
lost. Section 126 of the Evidence Act prevents a solicitor from disclosing 
the matter of his employment. 

Jardme, contra :—When a solicitor is in tho witness-box, he is in.the 
same position as an ordinary witness, and he must, therefore, answer 
every relevant question put to him, unless he can make out a clear case 
that he is prevented from answering such a question. A solicitor 
has no privilege at all. He can only claim it on behalf of his client. He 
is, therefore, bound to give the name of the client on i whose behalf he 
claims the privilege. Until the client’s name is disclosed, how can you 
say that the client does or does not object to the solicitor’s disclosing 
certain facts ? To establish the privilege, the solicitor must mention the 
name of his client, and the purpose of his employment. 

[Fulton, J.—Is there any authority to show that he must state the 
purpose of his employment also ?J 

Jardinc ,—I do not think there is any ; bub the words of s. 126 of the 
Evidence Act are to the effect that the solicitor must state the purpose of 
his employment in order bo establish privilege. It should not be left to the 
solicitor bo determine whether he should answer certain questions or not. 
The authorities cited by the Magistrate in bis reference show that the 
disclosure of the client’s name is not a matter of professional communica¬ 
tion, and that, unless the name of the client is disclosed, no privilege can 
be claimed. 


JUDGMENT. 

[271] Candy, J.—The reference by the Chief Presidency Magistrate 
is thus put by him : *' Whether Mr. Craigie was bound or not to give the 
name of his client, the matter of the employment, and the name of any 
person making any statement to him ; and whether having refused to 
answer such questions he was in any way sheltered on the ground of 
privilege under s. 126 of the Evidence Act, from answering any relevant 
and admissible questions put to him in the course of his examination as 
a witness.” 

Mr. Craigie appeared in person before us to support his objections to 
answer the questions put to him by the Magistrate, and he contended that 
the opinions of Judges in England, however eminent, on the question of 
privilege were not binding on this Court, and had no application to the law 
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in India regarding the question. Mr. Craigie, however, did not show in 1893 
what respect the law in India on this point differed from the law in England. April 4, 

The law in India is contained in s. 126 of the Evidence Act, and with - 

one exception appears to be the same as the law in England, which has CRIMINAL 
been established by many decisions through a long course of years. The Eeper- 
one exception relates to the substitution of “ illegal purpose ” for “ criminal ence. 

purpose” in the first portion of the proviso to s. 126; and, as Mr. Eield -’ 

says in his Law of Evidence in British India, this “ carries the principle 18 B. 265. 
enunciated in the proviso somewhat further than what can be said to be 
the established law in England, but is in conformity with the expressed 
opinion of several able Judges.” It is unnecessary to consider this point 
further, for the Magistrate in making the reference has not alluded to the 
proviso to s. 126. He has then apparently asked this Court to give an 
opinion on the question referred solely as regards Mr. Craigie’s conten¬ 
tion that he is prevented by the body of s, 126 from answering the question 
put to him. 

That the law in India on this point is practically the same as in 
England, and that in interpreting s. 126 of the Evidence Act this Court 
may rightly refer to English cases, is shown by the judgments of Westropp, 

O.J., and Sargent, J., in the case of Me^non Haji Harzcn v. MouLvi Abdul 
Karim (1) in which [272] Chief Justice Sir M. Westropp said: ** Com¬ 
munications to be protected by that section (126 of the Evidence Act^ must, 
we think, be confidential.” The words contained in it are indeed “any 
communication, &c.,” but the word “disclose ” shows, and common sense 
seems to demand, that the privileged communication must bo confidential 
or private. Sargent, J., said : “ The use of the word ‘ disclose’ in s. 126 
of the Evidence Act shows that the communications to be privileged must 
be of a confidential nature between a solicitor and his client.” Both Judges 
in the course of their judgments quoted English cases. 

This was exactly the principle followed in England in Ex parte 
Camphsll ; m re Cathcart (2). In that case the solicitor (writer to the signet) 
refused to disclose the place of residence of his client, because he said it 
came^to his knowledge in his professional capacity and in consequence of 
the professional employment in which he was engaged on his behalf, and 
in no other way. Justice James, L.J,, said: “That is not sufficient, 
according to my view of the law, to protect the solicitor from answer¬ 
ing. What a solicitor is privileged from disclosing is that which 
is communicated to him ‘ sub sigillo confessionis ’—that is to say, some 
fact which the client communicates to the solicitor for the purpose of 
obtaining the solicitor’s professional advice and assistance: the principle 
being that such communications ought to be privileged, because otherwise 
a man would be deterred from fully disclosing bis case, so as to obtain 
proper professional aid in a matter in which he is likely to be thrown into 
litigation. But a solicitor’s knowledge of his client’s residence, even 
though he knows it simply in consequence of the professional business in 
which he has been acting for him, is not on that ground alone a matter of 
confidence, so as to be in the nature of a privileged or confidential com¬ 
munication. The solicitor may know it because the client may say, “I 
have got a lease to execute—you must send it to me there and I will execute 
it,” or because he may have received letters, dated from such a place, 
telling him where he may see [273] him for the purpose of making a 
communication. The client’s place of residence in such ease is a mere 

(1) 3 B, 9i. (2)L.K. 5 Ch. 703. 
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1893 collateral fact, which the solicitor knows without anything like professional 
APRIL 4, confidence and, therefore, the mere statement “The place of residence of 

my client came to my knowledge in my professional capacity, and only in 
CRIMINAL consequence of my employment as his solicitor,'’ is not to my mind nearly 
Refer- enough to warrant the solicitor in refusing to answer the question as to 
ENCE. where his client is residing. If, indeed, the gentleman’s residence had been 

- concealed: if he was in hiding for some reason or other, and the solicitor 

18 B. 263. . "j only know my client’s residence because he has communicat¬ 

ed it bo me confidentially, as his solicitor, for the purpose of being advised 
by me, and he has nob communicated it to the rest of the world,” then the 
client’s residence would have been a matter of professional confidence; 
bub the mere statement by the solicitor that he knows the residence only 
in consequence of his professional employment, is nob sufficient.” 


So here Mr. Craigie refused to state the name of his client on a certain 
occasion on the 18bh June, 1891, because it came to his knowledge in his 
professional capacity, and in the course and for the purpose of his profes¬ 
sional employment and in no other way. That is not sufficient. 
Mr. Craigie does not say, nor is it asserted that he could say, “ I only 
know my client’s name because he communicated it to me confidentially 
as his solicitor, for the purpose of being advised by me, and he has 
nob communicated it to the rest of the world.” Therefore his ground of 
objection fails. 

The same principle was followed in 1885 in the case of Bursill v. 
Tanner (1), in which judgment having been signed in an action against a 
married woman, an enquiry was directed , to be held as to whether she 
was possessed of a separate estate. A solicitor being called as a witness 
by the judgment-creditor under a subpoena to give evidence on such en¬ 
quiry and produce documents, stated that there was a settlement executed 
upon the defendant’s marriage, and that he knew who the trustees of the 
settlement were, and that his firm acted as their solicitors, [274] but he 
refused to state the names and addresses of the trustees, or to produce the 
settlement or give any information as to its contents on the ground of his 
privilege aa a solicitor. Lord Esher, Master of the Rolls, said : '* I agree 
with the opinion expressed by Lord Justice James in Ex parte Caviphell ; 
in re Cathcart (2), that the fact who the clients were, was not the subject 
of a professional confidence. The client does not consult the solicitor 
with a view to obtaining hia professional advice as to whether he shall 
be his solicitor or not.” Lord Justice Cotton said : “ It is not every¬ 
thing that solicitors learn in the course of their dealings with clients 
that ;s privileged from disclosures. This matter was much discussed in 
the case of Lycll v. Kcnnedij (3). The privilege extends only to confiden¬ 
tial communications. In my opinion, the names of the trustees did not 
constitute such a communication. The mere fact who the trustees are, 
cannot be said to be a matter oommunioated to the solicitor confidentially 
for the purpose of obtaining his professional advice, or, at any rate, it is 
highly improbable that it should be so. There is also another ground 
for compelling the disclosure of bhoir names. The solicitor claims this 
privilege as that of his clients. Ho must, then, state the names of the 
persons for whom he claims the privilege. On both these grounds I think 
he was bound to answer the question and to give the names and 
addresses of the trustees.” 


(1) 16 Q.B.D, 1, (2) L.R. 5 Ch. 703. (3) 23 Ch, D. 387 = 9 Ap. Ca. 81. 
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On both these grounds, then, Mr. Craigie is bound to give the name 
o£ his client. We understood Mr. Craigie in the course of his argument 
before this Court to assert that he refused to state to the Magistrate the 
name of the person who was his client when Mr. Kapadia and Mr. Devitre 
and another person came to him to his ofi&ce on the 18th June, 1891, 
because the name of that person had been communicated to him in the 
course and for the purposes of his employment as attorney by another 
client on a previous occasion, and that he would be willing, should the 
ruling in the case of Bursill v. Taiineril) be held to apply in India, to state 
the name of the person who was his client on the previous occasion. The 
principles indicated above would still apply. Supposing Mr. Craigie gives, 
as he is willing to do. the name B as the person [276] who consulted him 
professionally on the previous occasion, and that in the course and for the 
purpose of his employment as B s attorney A s name was communicated 
to him, then the simple question would be, Did that constitute a confi¬ 
dential communication? Ordinarily it would not be so, it would be a mere 
collateral fact which Mr. Craigie would know without anything like pro¬ 
fessional confidence. But if B said : “ This gentleman’s name A has been 
concealed, and he and I wish it to remain concealed, I communicate it to 
you confidentially for the purpose of your advising me, but it must not be 
communicated to the rest of the world,” then no doubt Mr. Craigie would 
not be allowed without B’s express consent to disclose A’s name in 
connection with his employment as B’s attorney. But that is not the 
case here. Mr. Craigie is being examined in regard to his employment by 
A as A’s attorney. Before he can refuse to give the name of his client 
he must be able to say: That client communicated his name to 

me confidentially for the purposes of being advised by me, and he 
has not communicated it to the rest of the world ; or he must 
be able to say, “ A for the purposes of being advised by me told 
me, that his name, which had been confidentially communicated to me by 
or on behalf of B in the course and for the purpose of my employment as 
B s attorney, must still be treated as confidential communication for the 
purpose of my employment as his (A’s) attorney, not having been com¬ 
municated to the^ rest of the world, and. therefore, it was not a mere 
collateral fact which I knew without anything like professional confidence.” 
I do not understand that Mr. Craigie asserts that such was the case, and 
it is highly improbable that it should be. His contention is that every 
communication made by a client to an attorney must be privileged, and 
that contention is unsound. The hypothetical instances suggested by Mr 
Craigie afford no support to his contention. The fact that a client falsely 
charged with assault may prove an alibi by calling his attorney, is no 
argument for holding that an attorney cannot without his client’s express 
consent state his client’s name. The attorney comes to know that his 
client is at one place and not another at a certain time by the circum¬ 
stance of his being the client’s attorney, but “ of which fact any other man, 
if there would [276] have been equally conversant” (per Lord Brougharn 
in the case of Greenough v. Gashell (2).) 

The second portion of the question referred by the Magistrate is 
whether or not Mr. Craigie was bound to give the matter of his employ¬ 
ment. As I understand the Magistrate’s reference, the answer to that 
portion of the question should be, I think, in the negative. The Magis¬ 
trate apparently thinks that if a solicitor claims privilege for a client, the 

(1) 16 Q.B.D. 1. 
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1893 Coui'fi is ontitlod to demand the nature of the solicitor s employment, and 
April 4. the solicitor is bound in every case, without asking his client, to disclose 

- the nature of the employment whatever it may have been. That such is 

Criminal not the law may be seen by a reference to the case of the Queen y. Cox 
KEFER- uud Ilailton[\), There the solicitor was asked the purpose for which his 
ENCE clients had consulted him. The answer to that would have disclosed the 

- confidential communication which had passed between solicitor and clients. 

18 B, 263, It was not then contended that in any case the solicitor was bound to 

state the nature of his employment by his dents ; but it was contended that 
in that particular case the rule of law did not protect the communications 
from disclosure, because they had been made in furtherance of a criminal 
purpose; in other words, if the case had occurred in India, the proviso to 
s. 126, Indian Evidence Act, would have been relied on as compelling 
the disclosure, and the fact that the solicitor may have been an innocent 
instrument, would make no difference. It was strongly urged in argu¬ 
ment in the Queen v. Cox and Railton (1) that, speaking practically, the 
admission of any such exception to the privilege of legal advisers in that it 
is not to extend to communications made in furtherance of any criminal 
or fraudulent purpose, would generally diminish the value of that privilege. 
The privilege must, it was argued, be violated in order to ascertain 
whether it exists. The secret must be told in order to see whether it 
ought to be kept. The answer to that given by the full Court of ten 
Judges was that in each particular case the Court must determine upon 
the facts actually given in evidence or proposed to be given in evidence 
whenever it seemed probable that the client consulted the solicitor for a 
criminal or fraudulent purpose. In that particular [277] case the facts 
proved made it probable that the visit to the solicitor really was intended 
for a criminal purpose, and, therefore, it was held that the Court had been 
right in questioning the solicitor as to the nature of his employment. 

It has been necessary to refer to the above case of the QMoew v. Cox 
and Bailton (1) at some length, as it shows clearly the circumstances under 
which a solicitor would be bound to answer the question as to the nature 
of his employment. But it appears in the present case that the Magistrate, 
though quoting Queen v. Cox and Railton, did not hold that the facts 
brought out in evidence before him made the proviso to s. 126 
applicable. On the contrary, in his referring letter he did not once quote 
that provision, but confined himself to the body of the section. Looking 
at the ease, then, apart from the proviso to s. 126, it is obvious that, when 
the solicitor had given the name of his client it would not be necessary 
to ask the solicitor the nature of his employment. If the employment 
was in its nature public and not private, there would be no necessity 
to ask the solicitor to disclose it. For instance, if a man asked his 
solicitor to defend him as he had been committed to the Criminal 
Sessions on a charge of forgery, or to file a plaint for him in the Civil 
Court, those facts would not partake of the nature of confidential com¬ 
munication. They would be public and known to all. On the other 
hand, in the majority of cases to disclose the nature of his employment 
would be for the solicitor to tell the very essence of the confidential com¬ 
munication made to him. And that is forbidden, unless it comes within 
the proviso of s. 126 of the Evidence Act. 

The third portion of the question as put to us seems rather vague. 
It is dilliouit to say whether Mr. Craigio is bouud to give the name of the 


(1) 14 Q.B.D. 153. 
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persons making any statement to him. If this portion of the question 1893 
refers to the third person who (Mr. Craigie says) accompanied Messrs, april 4. 
Kapadia and Devitra at the interview in his office on the 18th June, 1891, 
and who Mr. Craigie says made a statement to him, then the same CRIMINAL 
principle as indicated above must be applied. Mr. Craigie would identify Refer- 
this third person if he could ; he is willing to say that the man [278] ence. 

came to his office and that he (Mr. Craigie) acting as attorney for his- 

client took down in writing the man’s statement, but he is unwilling to IS B. 263. 
state the name given to him as the man’s name, because he says it came 
to his knowledge in the course and for the purpose of his professional 
employment. The answer to that, apart from relevance or any other 
point, is that, unless Mr. Craigie can depose that he was told the name 
in confidence with a view to its not being disclosed, he must state the 
name so far as privilege is concerned. If there was no secrecy about the 
man’s name, there was no privilege. As Baron Parke said in Dwyer v. 

Collins (l), “ the privilege does not extend to matters of craft which the 
attorney knows by any other means than confidential communications 
with his client, though if he had not been employed as attorney, he prob¬ 
ably would not have known them.” 

I am not sure whether I correctly understand the fourth and last 
part of the question referred by the Magistrate. If Mr. Craigie’s 
refusal to answer any question is not justified, then he is bound to 
answer it. A person relying upon the privilege is undoubtedly bound to 
bring himself clearly and distinctly within it, as per Lord Cottenham in 
Desborough V. Rawlins, His refusal, vvhether justified or nob, would not 
entitle him to claim the shelter of s. 126 of the Evidence Act in refusing 
to answer any other relevant or admissible question, if that shelter did 
not exist. The application of s. 126 must depend upon the facts of the 
case and the form of the question. 

Fulton, J.—On the first question put by the Magistrate, I think 
our answer must be that, as Mr. Craigie claims privilege on behalf of his 
client, he must answer the question “who was your client?” by naming 
him. The cases of Parkhzirst v. Loioton (2) and Bursill v. Tanner (3) 
show that when a solicitor claims the privilege, he mast state the name 
of the client, on whose behalf ho claims it. There appears to be no doubt 
that such is the law in England, and equally little that the law in India 
is the same. The case of Parkhurst v. Loioton (2) and the more recent 
case of Ex parte Campbell ; in re Cathcart (4) were within the cognizance 
of the Legislature, and the fact that it was intended to [279] make the 
law on this point the same in India as in England appears from the identity 
of language used in s. 126 of the Indian Evidence Act with that employed 
by Mr. Pitt Taylor in dealing with the subject. The passage from Taylor 
on Evidence to which I refer will be found in s. 832 (ed. 1864) and is 
as follows :—“ The rule is now well settled that when a barrister, solicitor, 
or attorney is professionally employed by a client, all communications 
which pass betiveen them in the course and for the purpose of the employment 
are so far privileged that the legal adviser, whether he be called as a 
witness, or be made a defendant in equity on a bill of discovery being filed 
against him, cannot be permitted to disclose them.” The similarity between 
the words in italics and the corresponding words in s. 126 is apparent. 


(1) L.K. 7 Ezoh. 646. 
(3) 16 Q,B.D. 1. 


(2) 2 Sw. 194. 

(4) L.R. 5 Ch. 703, 
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Mr. Craigie indeed contended that we were not bound by English 
authorities ; but holding, as I do, that it was the intention of the Legislature 
to adopt the English practice, I think we noust look to the English 
decisions, of which Bursill v. Tanner is the most recent; to ascertain what 
that practice is. In the course of argument it was suggested that the 
question wlio was Mr. Craigie’s client was really irrelevant to the issue 
before the Magistrate, and that, therefore, Mr. Craigie was not bound to 
answer it : hut I do not take this view. The question (though probably 
otherwise irrelevant) became relevant on Mr. Craigie’s refusal to answer 


other questions to enable the Magistrate to decide whether those questions 
ought to be answered or not, for after such an objection has been raised it 
becomes, I think, obligatory on the Magistrate to ascertain whether the 
claim to privilege that has been advanced is valid, and for this purpose to 
ascertain the name oLthe client. If Mr. Craigie on behalf of his client 
withdraws the objection, he need not of course disclose bis name unless 
it is otherwise relevant, Mr. Craigie in this Court explained that his 
objection to give the name of the client in the business transacted at the 
interview of the 18th June, 1891, whom for convenience we may call A, was 
because it was disclosed to him in a communication made to him in the 
course and for the purpose of professional employment by another client 
who may be called B ; that he did not know A’s name aliunde \ and that, 
therefore, be could not [280] disclose it without breach of confidence 
towards B. In my opinion, this objection cannot be sustained. The 
name borne by A, and under which be employed Mr. Craigie as a solicitor, 
is a fact now within Mr. Craigie’s knowledge and cannot be called a 
communication. Doubtless (as be says) he learnt it in the course of B's 


business, but he is not asked how he learnt it, or by whom the know¬ 


ledge was communicated to him, or anything connected with B’s business. 
AH he is asked is what his client’s name is, and the answer to this is not 
in any wav affected by the manner in which he got to know that name. 
My answer, then, to the first question would be that Mr. Craigie must 
disclose the name of the client on whose behalf he has claimed privilege. 


Turning to the second question, I am of opinion that Mr. Craigie is 
not at liberty, without his client’s express consent, to disclose the matter 
of the employment. From one case (Beckunthy. Bcnnci (1),) it seems at 
first sight that an attorney may be compelled to divulge the character 
in which his client employed him, but in an American case (C/iirac 
V. Iicini('ker[2)) the opposite view has been upheld. An examina¬ 
tion of Bickioiih v. Benner leads me to doubt whether the decision of 
Gurney, B., can bo relied on as an authority for holding that a solicitor 
may disclose the matter of his employment, inasmuch as the order seems 
to have been based on the fact that the answer might be inferred as a 
necessary consequence on certain circumstances peculiar to that particular 
case ; and it appears to me it would be impossible so to hold without 
infringing the privilege and frustrating the object of s. 12G. The judgment 
of Mr. Justice Story in Chirac v. Bcinickcr will be found in point as 
showing that,though the fact of professional employment must be disclosed, 
the nature of the business cannot be revealed. It mav be argued that, 
unless we are told the matter of tho em])loYmoot, we cannot judge whether 
the communication was made in tho course and for tho purpose of such 
employment, but, as was urged in argument in the case of the Queen v. Cox 
and Bailton (3), we cannot require the privilege to bo violated in order to 


(1) C 0. and P. CSS. (2) 11 Wheat. 90. 


(3) M Q.B.D. 153. 
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see whether it exists. It was [281] suggested that a mere statement of 1893 
the matter of the employment without going into details would not be a April 4. 
violation of professional confidence, hut in some cases a vague statement 
of the matter would do more harm to the client than a complete disclosure L'RIMINAL 
of the details. A merchant going to consult his solicitor about a mortgage Refer- 
might find his credit atfected by a general statement, that bis business was ence. 

to effect a mortgage on his property, whereas the ban impression might be - 

entirely removed if the details of some family settlement, for which the 
mortgage was required, were made known ; but it would be rather unrea¬ 
sonable that he should be required to explain his private family affairs, 
because his solicitor had been compelled to state generally the matter in 
which he w’as employed. Such, however, does not seem to be the law 
contained in s. 126, which, I think, protects from publicity not merely the 
details of the business, but also its general purport, unless it be shown 
aliunde that such business, or the communications made in respect of it, 
fall within proviso (l) or (2). 

So far there seems no special difficulty in answering the questions 
that have been referred to us, but when we come to the third question, 
the case is different. We are asked, in the 5th paragraph of the 
Magistrate’s letter, whether Mr. Graigie is bound or not to give the name 
of the person making any statement to him. The question thus put is not 
very precise, but to ascertain exactly what is intended we must look to the 
deposition. The undermentioned questions were put and answered as 
follows :— “Q.—Did one Mohansiog Dhansing make a statement to you ? 

A. —I am totally unable to say whether a man of the name of Mohansiog 
Dhansing made a statement to me. My only knowledge of the name of 
the person who made a statement to me is derived from a communication 
made to me in the course and for the purpose of my professional 
employmeut. Q.—Did any person make a statement to you on the 18ch 
June, 1891, between 1 and 2 P.M. ? A ,—A person made a statement to 
me on the 18th June, 1891. Whether it was at the hour stated in the 
question I cannot say. Q. —Did the person making the statement give 
his name as Mohansing Dhansing? A .—I resnectfully decline to answer 
the question for the same reason. Q. — [282] On whose behalf did you 
take down the statement ? A. —On behalf of my client. ” The question, 
then, which Mr. Graigie declined to answer was “Did the person making 
the statement give his name as Mohansing Dhansing ? '* and I understand 
that we are now asked to determine whether he was bound to answer it 
or nob. 

The accused in Court was Mohansing Dhansing, and the point at 
issue was whether he had made a certain statement. Whether on such 
an issue, the question whether the man who made the statement had 
given the name of Mohansing Dhansing was relevant to show that 
the accused was that man it is not necessary to determine, as the 
matter has not been referred to us, and no argument was addressed to us 
on the subject. Bub assuming that it was relevant, I should say that 
s. 126 of the Evidence Act would not debar Mr. Graigie from answering it, 
unless he were prepared to swear that the name was told to him by the 
client, or by some one on behalf of the client, as a secret in confidence. 

As pointed out in Memon Haji Harun Mahomed v. Moulvi Abdul Karim^ 
do, (1), although the words used in a. 126 are “ any communication,” the 
use of the word “disclose ” shows, and common sense, as remarked by 


(1) 3 B. 91. 
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Wesfcropp, C.J., seems to demand bhab the privileged communication 
must be coufidential or private. Now, the fact that a particular person 
bears a particular name is nob a confidential matter, except in very peculiar 
circumstances. It is a fact which is known to all that person's acquain¬ 
tances, and is nob usually a secret. If it could be argued that the fact that 
a particular person bad made a statement was privileged, his name 
doubtless would be equally privileged ; bub the language of s. 126 does nob 
apply to such a fact which cannot bo called a communication, and no 
authority has been shown us to support the opinion that such a fact is 
privileged. Consequently, unless the name were made the subject of 
special confidence, and it were stipulated by or on behalf of the client that 
it was not to be disclosed, there seems nothing in s. 126, as interpreted in 
the Bombay case above noted, to protect the name from disclosure. 
Under these circumstances, I think our answer to the [283] third question 
should be that, unless Mr. Craigie swears that the name was told him 
confidentially as a secret by or on behalf of his client, he must state what 
name was told him, provided such statement is otherwise relevant. 

The fourth question hardly arises now that the first question has 
been answered ; bub if for any reason the name of the client is not disclos¬ 
ed, no privilege can be claimed under s. 126, and all relevant and 
admissible questions pub to Mr. Craigie in the course of his examination 
as a witness must be answered. 


18 B. 263. 

APPELLATE CIVIL. 

Before Sir Charhs Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Trtbhovandas JekisaNDAS [Original Plaintiff), Appellant v. 
Krishnaram Kuberram and others [Original Defaidants), 

liCspondentsA' [Gth April, 1893.] 

Bhag — BJiagdari Act {Bombay) V of 1862, $. 3 — Mortgage — Ah'fatJtion of a portion of 
bhag—Dcfd — Property comprised ia deed-- Construction — General words — 
Particulars of propcUy stated in deed—Leading description —Falsa demonstratio 
--Vendor and purchaser. 

A mortgr.ge-dood of certain hhagdari lands stated that “ all the properties 
appertaining to the entire bhag'* wore thereby mortgaged to the plaintiff. The 
bhag comprised (ia/fr a/irt) four gabhans (building-sites). But the clause which 
set forth the particulars of the property mortgaged thereby, specified only two 
f/ub/mas, one only of which belonged to the and the other did not. The 
deed then proceededAccording to these particulars, lands, houses and 
gabhans, barnyards, wells, tanks, padnrs and pasture lands also, together with 
whatsoever may appertain to the bhag—nW the properties appertaining to the 
whole bhag have boon mortgaged and delivered into your possession . • 

• . • • . There is no other property appertaining to the said bhag of 

which mention is not made hero.” 

Ueld, that the particulars were "the leading description,” and the supple¬ 
mentary description of them as constituting the entire bhag should bo regarded 
as ** falsa denionsiratio.'* 

Held, also, that the mortgage, so far as it included property belonging to the 
bhag, was void under the 3id sootiou of the Bhagdari Act (Bombay) Act V ol 
1862 (1), but was valid as to property not comprised in the bhag. 

[Rel. on. 17 O.C. 256; 24 Ind. Cas. 465.] 

• Second Appeal, No. 627 of 1890. 

(1) Section 3 of the Bhagdari Aot (Bombay Act) V of 1862 

It shall not be lawful to alienate, assign, mortgage or otherwise charge or incumbei 

any portion of any bhag or share in any bhagdari or narwadari village [2S4J other than a 
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[284] Second appeal from the decision of G. Jacob, Assistant Judge, 
F, P., of Surat, at Broach. 

Suit to recover money due on a mortgage. 

The plaintiff sued to recover Rs. 1,699 alleged to be due on a mort¬ 
gage. He alleged that by a mortgage-deed dated the 1st May, 1880, 
defendants Nos. 1 and 2 mortgaged to him their entire bkag, together 
with other land situate at the village of Vadadla, a hhagdari village in the 
Broach Taluka. The mortgage-deed contained the following clauses :— 

On account hereof (i.e.) as aivej (security) we have mortgaged to you 
all the undermentioned properties in our possession and enjoyment apper¬ 
taining to the whole bhag namely, the Sarkari bhag land situate within the 
si77i of mauje Vadadla * which stands in the khata of ourselves and 
our deceased brother Keshav Makan, and the houses and gabha^is (building- 
sites) appertaining to the said hhag^ and we have delivered the same into 
your possession. Particulars are as follows :— 

“ The Sarkari bhag land situate within the sim of the village of mauje 
Vadadla. 

2—33. No. 31, acres two and gunthas thirty three. 

^ 

A 

0— 3. No. 157, acre zero and gunthas three. 


33—35. 

[285] “The houses and gabhans (building -sitesj appertaining to the 
said bhag in the village of mauje Vadadla are as follows :— 

1, house one including the ground * * 

1, house one including the ground * 

1, one plot of open gabhan * * 

1, one plot of open gabhan * * 

4 

“ According to these particulars, land acres 33 and 35 gunthas 
* * houses and gabhans * * together with whatever may appertain 

to the said bhag, all the properties appertaining to the whole bhag have 
been mortgaged and delivered into your possession * * There is no 

other property appertaining to the said bhag of which mention is not made 
here.” 

The defendants resisted the claim on the ground {mter alia) that the 
plaintiff’s mortgage-deed was invalid under the Bhagdari Act (Bombay 


recognized sub-division of such bhag or share, or to alienate, assign, mortgage or other¬ 
wise charge or incumber any homestead, building-site (gabhan) or premises appurtenant 
or appendant to any such bhag or share or «recognized sub-division, appurtenant or 
appendant thereto, apart of separately from any such bhag or share, or recognized sub¬ 
division thereof. 

Any alienation, assignment, mortgage, charge or incumbrance, contrary to the 
provisions of this section, shall be null and void ; and it shall be lawful for the 
Collector or other chief revenue-officer of the district, whenever he shall, upon due 
inquiry, find that any person or persons is or are in possession of any portion of any 
bhag or share of any homestead, building-site (gabhan) or premises appurtenant or 
appendant to such bhag or share in any bhagdari or narwadari village other than a 
recognized sub-division of such bhag or share in violation of any of the provisions of 
this section, summarily to remove him or them from such possession, and to restore 
the possession to the person, or persons whom the Collector shall deem to be entitled 
thereto ; 

And any suit brought to try the validity of any order or orders which the Collector 
may make in such matter, must be brought within three calendar months after the 
execution of such order or orders. 
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Act) V of 1862, as it related only to a portion of the hhacj and not to the 
wliole of it. 

The Subordinate Judge allowed the plaintiff’s claim, holding that 
though three out of the four qahhans (building-sites) belonging to the hhag 
were not expressly mentioned in the detailed desciipd tn given in the 
mortgage deed, still as the deed purported to mortgage the entire bhaq, 
and not only a portion of it, any omission in the particulars was a falsa 
deniojistratio, and Chat the deed was, tlierefore, not opposed to the 
provisions of the Bbagdari Act. 

On appeal by defendant No. 3, who alleged himself to be bo)ia fide 
purchaser of the property from defendants Nos. 1 and 2, the Judge revers¬ 
ed the decree and rejected the claim on the following grounds : — 

I am of opinion that upon the second issue, iviz.^ whether the 
plaintiff's mortgage was void under the Bhagdavi Act, Bombay Act V of 
1862) the plaintiff’s deed must fail. The Subordinate Judge has founds 
and his finding is not disputed, that three gabhayis of the bhag are not 
included in the detailed description in the mortgage-deed ; but holding that 
the intention of the parties was that the whole bhag should pass, he 
considered that this was only matter of falsa deyno7islratio, and not an 
omission which could affect the validity of the mortgage. The respondents* 
pleader relies principally on the expression in the mortgage-deed coming 
at the close of the description of the property an d [286] including what¬ 
ever may be appended to this bhag, the whole bhag. The first part of 
this expression, in the connection in which it occurs^ must, I think, be 
taken as applying to appended rights and interests such as those of trees, 
water, Sec. ; and, having regard to the fulness of tlie detail given, I cannot 
think that the description of the lands and gabhans was intended to be 
other than complete. The bhag, as mortgaged, was that consisting of 
the property described in the deed, and that is found not to be the 
whole bhag, and the fact that in the mortgage-deed it is called the 
whole bhag is immaterial. If a mere recital of this sort were 
admitted as sufficient to prove the intention of the parties to alienate a 
whole bhng, the provisions of Act Y of 1862 (Bombay) would soon become 
a dead letter. " * 

If the deed had merely purported to mortgage the whole hhag 
without any description of the property in detail, the plaintiff might 
have been secure; but, taking the deed as it is, I cannot hold the omission 
to be merely matter of falsa dcmonstralio." 

The plaintiff preferred a second appeal and respondent No. 2 (defend¬ 
ant No. 3) l^apubhai Shivlal, who claimed to bo a purchaser of one of the 
gabhans (building-sites) in dispute, filed cross-objections under s. 561 of the 
Civil rroceduro Code (Act XIV of 1882). 

Inverarity with G. Bhandarkar, for the appellant (plaintiff);— 

The main question in this case turns upon the construction of the mort¬ 
gage-deed. The Judge hold the deed to be invalid under the Bbagdari Act, 
because a part (uia., three gabhans) of the bhag has not been included in 
the details of the property given in the deed. But wo contend that though 
the two gabhayis have not been specifically mentioned, still as the deed 
states that the entire bhag is mortgaged, the two gabhans must be regarded 
as included, and their omission in the details is merely falsa dcnioyistraiio. 
Wo rely on Travers v. Blundell fl) and West v. Landay (21. The intention 


(1) G Ch. Div. m. 


(2) n H.L.C. 384 . 
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JUDGMENT. 

Sargent, C. J. Th© importaDt QuosfcioD in this crs© is, whether th© 
plaintiff’s mortgage of 1st May, 1880, was, as found by the lower appellate 
Court, void under s. 3 of the Bombay Act V of 1862, which forbids 
the alienation of any portion of any bJiag other than a recognised division of 
such bhag or of any homestead, building-site {gabhan) apart or separately 
from such bhdg or recognised sub-division. It was found by the Subor¬ 
dinate Judge, and his finding was not disputed before the lower Court of 
appeal, that there were four gabhans appertaining to the bhag, of which 
only one is expressly referred to in the particulars of the property mort¬ 
gaged. 

Bub it has been contended that upon the proper construction of the 
mortgage-deed, it was a mortgage of the entire bhag, and that th© 
particular description of the gabhans was what is termed [288] ^'falsa 
demonstration In the case of West v. Lawday (2) Lord Westbury 
explains the maxim “ falsa demonstratio non nocetf' relied on by the 
appellant, in the following terms ;—“ Where some subject-matter is devised 
as a whole under a denomination which is applicable to the entire land, 
and then that description is followed by words which are added on the 
principle of enumeration, but which do not exhaust all the particulars, 
then the entirety, which hasbeen expressly and definitely given, shall not be 
prejudiced by an imperfect and inaccurate enumeration of the particulars.” 
In the ease of Travers v. Blundell ^3) the testator was exercising a power 
given him by his father’s will over an estate called the Rigby Estate which 
his father had purchased, and Sir G. Jessell after saying that the real 
question in cases of this description was “ which is the leading description” 
held that the words in the will “ that part of Rigby’s Estate purchased by 
my father” was th© leading description, although the enumeration of the 


of the parties was that the deed should comprise the entire bhag. Other¬ 
wise the plaintiff would not have entered into the transaction at all. 

[287] But even if it be held that the whole bhag is not mortgaged 
under the deed, and thac the transaction is, therefore, invalid as to the bhag, 
that will not affect the mortgage of the property which is not a part of 
the bhag. Survey No. 157 and one of the gabhans in dispute do not belong 
to the bhag. The transaction with respect to these at least must stand. 
Eurther, we contend that we should be given a money decree in this suit, 
because our personal remedy would now be barred if we were to bring a 
separate suit for it. The limitation to a suit for the recovery of monev 
under a registered bond is six years. 

P. M. Mehta (with Gokuldas K. Parekh), for the respondents (defend¬ 
ants Nos. 3, 4 and 5):—The Judge finds that the transaction is not a 
mortgage of the whole bhag, but only of a portion of it, and that it thus 
practically effects the dismemberment of the bhag and thus violates 
the Act. The omission of the gabhans (building-sites) in the description 
of the property was intentional, and not caused by mistake, as shown by 
the other documents and the circumstances of the case. The Judge was 
right in holding that the general words in the deed must ha read with the 
particulars of the property given therein. The details must control the 
general Griffiths v. Parsons (1). The Bhagdari Act prohibits 

partial alienation of a bhag. 


(I) 1 New Reports, 330. 


(2) 11 H.L.O. 384. 

699 


(3) 6 Ch. Div, 436. 



INDIAN DECISIONS, NEW SEKIES 


1893 

APRIL 6. 

Apfkl- 

LATE 

Civil. 

18 B. 283. 


18 Bom. 289 


[Yol. 


closes, of which the will said the estate consisted, made no mention of 
two of the closes. 

In the present case, the mortgagors say they have mortgaged to the 
plaintiff “ all the undermentioned properties in their possession and 
enjoyment appertaining to the entire hhag standing on Government records 
in their khata, and the houses and gahhans appertaining to this share. 
Particulars are as follows. " These particulars enumerate the lands and 
houses, and conclude|by mentioning 2 gahhans of which one only is a gahhan 
appertaining to the bhag^ and the other being a gabhan which has been 
found to belong no longer to the bhag. The deed then proceeds as follows :— 

“ According to these particulars, lands, houses and gabhans, barnyards, 
wells, tanks, padars and pasture lands also, together with whatsoever may 
appertain to the said all the properties appertaining to the whole 

bhag have been mortgaged and delivered into your possession, and the 
deed concludes with the statement “There is no other property appertain¬ 
ing to the said bhag of which mention is not made here.” 

The document, therefore, down to the end of the particulars is, in 
terms, a mortgage of certain properties therein expressly [289] enumerated, 
supplemented by the description that they appertain to the entire bhag. 
The passage which follows—' According^ to these particulars all the 
properties belonging to the bhag have been mortgaged to you does not 
enlarge or alter what had already been said ; it is only a repetition of it 
in another form. The particulars are, therefore, in the words of the 
Master of the Rolls, "the leading description,” and the supplernentary 
description of them as constituting the entire hhag together with the 
houses or gabhans appertaining to it, which is admittedly incorrect, must 
be regarded as “ falsa, dBinousiratiof' The statement by the mortgagor, 
at the close of the document, that the particulars of property constituted 
the entire bhag^ only emphasises what is implied by the general description, 
and cannot affect the clear conclusion to be drawn from the language of 
the operative part itself of the instrument, or prevent the operation of the 
Act in invalidating the instrument if, as a fact, all the gahhans were not 
included. The Assistant Judge was, therefore, in our opinion, right in 
holding that the plaintiff’s mortgage, so far as it included property 
belonging to the hhag, was void under the Bhagdari Act. 

It has, however, been found by both the Courts that Survey No. 157 
is not included in the 5/inf/, and, therefore, as to that piece of land and the 
second gabhan mentioned in the particulars, which, it is admitted, does not 
belong to the bhag, the mortgage can have effect given to it. The 
plaintiff is also entitled to a money decree against the defendants Nos. 1 
and 2 for the sura of Rs. l,G99as found due by the Subordinate Judge, 
and against which no appeal was brought by those defendants. 

We must, therefore, vary the decree by directing that defendants 
Nos. 1 and 2 do pay the plaintiff' the sum of Rs. 1,699, and that in default 
of so paying, the Survey No. 157 and the second gahhan mentioned in the 
particulars of property in the mortgage bo sold, and the proceeds applied 
in payment of the mortgage-debt. The appellant to pay the costs of this 
appeal to the defendants other than defendants Nos. 1 and 2. 

Decree varied. 
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[290] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Telang, 

Goswami Shri 108 Shri Girdhariji Maharaj (Original Plaintiff), 
Appellant v, Shri Govardhanlalji Girdhariji Maharaj {Original 

Defendant), Bespondent,*^ [24th July, 1891.] 

Jurisdiction—Litters Patent, 1865, cl, 12^Dwell—Garry on business—Personally toork 
for gain. 

The word “dwell” must be construed with reference to the particular object of 
the enactment in which it occurs. 

Residence in Bombay merely for a temporary purpose is not to “dwell” there so 
as to give jurisdiction to the High Court under ol. 12 of the Letters Patent, 1865. 

Held, that the mere fact that the defendant had purchased the house ^7h^Gh he 
occupied during a temporary visit to Bombay afforded no inference of an intention 
to dwell there. 

A defendant who was the Ac7iar;/a or high priest of the Vaishnava community 
and the Maharaj Tikait of Shri Nathji at Nathdwara had a pelhi, or place of 
business, in Bombay, where devotees paid in any presents they intended to offer 
him. 

Held, that this did not amount to ** carrying on business ” so as to give the 
High Court jurisdiction under cl. 12 of the Lettecs Patent, 1865. 

The defendant when in Bombay was invited by his devotees and pupils to their 
houses, where he was treated as an inoarnation of the deity with certain forms 
and ceremonies, and received presents, and gave his blessing. 

Held, that this did not amount to “ personally working for gain ” within the 
meaning of cl. 12 of the Letters Patent, 1865. 

[Affirmed, 18 B. 294 (P. C.) ; Cons.. 29 M. 239 ==16 M.L.J. 238 = 1 M.L.T. 71.] 

Appeal from a decree of Farran. J., dismissing the suit on the 
ground that the Court had no jurisdiction to entertain it (see I. L. R., 14 
Bom., 541). 

Up to the year 1876 the plaintiff was the Acharya or high priest of 
the Vaishnava community, and the Maharaj Tikait of Shri Nathji at 
Nathdwara in the territory of the Maharana of Udepurin Rajputana. In 
that year he was deposed from his office and expelled from the territory 
by the Udepur authorities, and his son the defendant was installed in his 
place. At bhe time of his deportation the plaintiff had at Nathdwara a 
large amount of treasure in his treasury, which he alleged to be his 
private property, and which he had entrusted to his son (bhe defendant). 
Being himself prevented from returning to Udepur [291] he had called 
upon the defendant to remit this property to him, but the defendant had 
not done so. He accordingly filed this suit in the High Court of Bombay 
to recover the property in question. 

The defeodanb contended that the Court had no jurisdiction over 
him. He stated that he resided at Nathdwara and only occasionally visited 
Bombay. He contended that he did not dwell or carry on business or 
personally work for gain within the Court’s jurisdiction as required by 
ol. 12 of the Letters Patent, 1865, which is as follows 

“ And we do further ordain that the said High Court of Judicature at 
Bombay in the exercise of its ordinary original civil jurisdiction shall be 
empowered to receive, try, and determine suits of every description, if 
in the case of suits for land or other immoveable property such land or 
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property shall be situated, or in all other oases if the cause of action shall 
have arisen either wholly, or, in case the leave of the Court shall have 
been first obtained in part, within the local limits of the ordinary ori¬ 
ginal jurisdiction of the said High Court, or if the defendant at the 
time of the commencement of the suit shall dwell or carry on business or 
personally work for gain within such limits, except that the said High 
Court shall not have such original jurisdiction in cases falling within the 
jurisdiction of the Small Cause Court at Bombay, in which the debt or 
damage or value of the property sued for does not exceed 100 rupees.” 

The defendant was in Bombay on a visit from the 2nd April, 1889, 
until the 11th August, 1889, and while there he lived in a house which ho 
had purchased in May, 1888. This house, however, he sold before 
leaving Bombay in August, 1889. It was on the 3rd May, 1889, while the 
defendant was in Bombay on the occasion of this visit that the plaintiff 
filed this suit. 

It further appeared that the defendant had in Bombay a pedhi, or 
place of business, in which a munim, inehtas or other servants were 
employed. Into this pedhi offerings to the shrine of Shri Nathji were paid 
by the devotees and also offerings to the defendant personally. From 
thence they were transmitted by Jmndi to Nathdwara. 

[292] It was also proved that while in Bombay the defendant was 
in the habit of visiting the houses of his devotees and pupils, on which 
occasions certain ceremonies were performed and presents were made to 
the defendant, who received them and gave his blessing to the persons 
offering them. 

The material facts are fully set out in the judgment of Farran, J. 
(see I. L. E., 14 Bom., 541), who held that the defendant did not dwell or 
carry on business or personally work for gain within the jurisdiobion, and, 
therefore, dismissed the suit. 

The plaintiff appealed. 

Inverarity, Jardine and Sethia, for the appellant (plaintiff). 

Lang and Scott, for the respondent (defendant). 

The following authorities were cited :—Emriiloll v. Eidd (l) \Kava$j\ 
V, Wallace (2); Sahbaraya v. The Government (3) : Dramioell v. Lacy (4) ; 
Mitchell v. Heyider (5) ; Anonymou> (6); Muthaya- Chetti v. Allan (7); 
Chinnavimal v. Talukannatummal (8); Kessoivji v. Khhnji Jairajn (9). 

JUDGMENT. 

Telang, J.—The only question in this case relates to the jurisdic¬ 
tion of this Court to try it, and it has been sought to place the jurisdiction 
on the grounds that the defendant dwells, carries on business, and also 
personally works for gain within the local limits of the civil jurisdiction. 

As regards the first point, the English and Indian oases mentioned in 
the judgment of Farran, J., show that the word "dwell” must be 
construed with reference to the particular object of the enactment 
in which it occurs. And construing cl. 12 of the Letters Patent, 
1865, in that way, we are of opinion that the oases of Emritloll V* 
Kiddil) and Kavasji v. Wallnce (2) were rightly decided. It was not, we 
think, the intention of the Letters Patent to give jurisdiction in oases of 
temporary residence only. Now in this case the defendant came to Bombay 
only in the coarse of a progress he was making, in the course of which he 

(l) 2 Hyde, 117. (2) 1 B. H. C. R. 113. (3) 1 M. II. C. R. 286. 

(4) 10 Oh. D. GUI. (6) 23 L. J. (Q. B.). 273. (6) 23 W.R. 223. 

(7) 4 M. 209. (0) 3 M. H. 0. R. 146. (9) 12 B. 607. 
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[293] intended to visit the vai’ious establishments he keeps up in various 
parts of the country. He actually stayed here frooQ 2nd April to 11th 
August, 1889. It seems probable that he stayed longer than he bad 
originally intended. But in any case, his stay here was only for a tem¬ 
porary purpose, such as, we think, does not satisfy the requirements of 
cl. 12 of the Letters Patent. 

It was, however, argued that the defendant had purchased a house 
in Bombay in the year preceding the year of his visit, and that that 
circumstance would afford a foundation for the jurisdiction of the Court, 
on the ground of residence. No doubt, according to the case of Bailey 
V. Bryant (1), a man may have more than one residence, but, in order to 
afford foundation for jurisdiction, the residences must be of a permanent 
character, and be visited from time to time. Here there is no 
evidence whatever of any intention on the part of the defendant himself 
to visit Bombay from time to time. The house, after being purchased, 
was in fact occupied by the defendant’s servants, and, from the 
mere fact of purchase, no inference of an intention to personally dwell 
in the house from time to time can be drawn. On the other hand, the 
fact of the bouse having been sold some time after the purchase, affords 
some ground for an opposite inference. On the whole, therefore, we are 

of opinion that the argument for jurisdiction on the ground of residence 
fails- 

The next point to be dealt with, turns on the meaning of the phrase 
carry on business. The defendant admittedly has a %edhi^ or place of 
business, in Bombay, where devotees pay in whatever presents they wish 
to offer to him. We think, however, that it would be a straining of 
language to call that carrying on business. These presents are mere 
voluntary offerings, which the pupils and devotees of the defendant 
make to him for their own spiritual benefit. They are received on behalf 
of the defendant by his servants, and transmitted to him in due course. 
W^e do not think that this can be properly held to be equivalent to carry¬ 
ing on business within the jurisdiction. 

Lastly, comes the question whether the defendant personally works 
for gain within the jurisdiction. The evidence shows [294] that when 
the defendant is in Bombay, his devotees and pupils invite him to their 
houses, and, treating him as an incarnation of the deity, go turough 
certain forms and ceremonies, which are held to be appropriate to the 
occasion, and make presents to the defendant. The defendant receives the 
presents, and gives his blessing to the devotees. It requires, we think, a 
straioiag of language in this case also to hold that this is “ personally 
working for gain.” There is no work in the matter at all. 

Upon the whole we are of opinion that the several grounds on which 
the jurisdicbioQ is sought to be vested in this case have all failed, and 
“that the appeal must be dismissed with costs. 

Appeal dismissed. 

Attorneys for appellant (plaintiff) Messrs. Conroy and Broion. 

Attorneys for the respondent (defendant) :—Messrs. Craigie, Lynch 
<ind Owen, 


(1) 1 Ellis & Ellis, 340. 
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PEIYY COUNCIL. 

Present : 

Lords Hohhoxisey Macnaghten, and Morris, and Sir R, Cotich. 

[On appeal from the High Court at Bomhay?\ 

Goswami Shri 108 Shri Girdhariji Maharaj, [Appellant) 
Plaintiff v, Shri Govardhanlalji Girdhariji. [Respondent] 

Dcfcndantf" [14th November, 1893.J 

Jurisdiction—Carrying on budness—** Dwell''^Leiters Patent, 18G5, ch 12, 

The expression “ carry on business ” in cl. 12 ol the Letters Patent, 1865, is 
intended to relate to business in whioh a man may contract debts, and ought to 
be liable to be sued by persons having business transactions with him. 

The defendant, who was an Acharya of the Vaishnav community and was 
head of their institution at Nathdwaca in Udepur, where he usually resided, was. 
when this suit was brought, in Bombay for a time. He had in the latter place 
a treasurer and other servants employed in an establishment for the collection 
and entry of gifts made by devotees | and there, also, donations, made in like 
establishments elsewhere, were received for transmission to Nathdwara. The 
defendant, also, while in Bombay accepted offerings on ceremonial visits made, 
or received, by him personally ; but no bargain for the amount was made 
beforehand, 

HeZd, that in the above transactions there was nocarrying on business'* 
within cl. 12 of the Letters Patent, 1865. 

[295] Appeal from a decree (24tb July. 1891) of the High Court [see 
supra p. 290) aflirming a decree (20th June, 1890) made by that Court 
in its ordinary original jurisdiction (1). 

The suit (3rd May, 1889) out of which this appeal arose, was for 
discovery, by the defendant, of articles and suras of money, in addition to 
those specified in a schedule to the plaint, and claimed by the plaintiff as 
owner; and in default, for Rs. 31,45,171, with a further sum for interest. 

Tbe question now raised was whether the Court below had rightly 
construed cl. 12 of the Letters Patent of 1865, in deciding that the defend¬ 
ant was not subject to the local jurisdiction. There was no dispute as to 
the facts, on this appeal. 

The plaintiff (now appellant) was, until the year 1876, Tikait 
Maharaj (religious head) of the Vaishnav shrine of Shri Nathji at Nathd¬ 
wara in Udepur in Rajpufcana. In that year he was deprived of the ofl&ce, 
and expelled from the Rana’s territory. His son, the present defendant, 
was installed in his placo. In February, 1889, the defendant, who resided 
at Nathdwara, left that place, and visited temples and shrines in Gujarat, 
Kathiawar and elsowhero. Ho came to Bombay on the 2ud April, 1889, 
intending to make a short stay there. On the 3rd ^lay following, this 
suit was commenced against him by his father. The defendant remained 
in Bombay till the lltb August, 1889, detained by domestic occurrences. 

The plaintiff alleged that, at the time of his compulsory departure 
from Udepur, ho had private treasure at Nathdwara amounting to the sum 
claimed in this suit. This property he had, as ho alleged, then and there 
entrusted to the care of his son, the dofoudant, with instructions to forward 
it to him. These instructions had not been carried out. 

In his defence, the son denied that any such private troftsurobad been 
entrusted to him ; denied that ho had written letters acknowledging this 
trust; aud denied being subject to the local iurisdiotiou. 


(1) 14 B. 541, 
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Oa the last issue only, the suit was heard by Farran, J.. in the original 

jurisdiction (1). The Judge dismissed the suit, holding [296] that jurisdic¬ 
tion over the defendant had nod been made out with reference to cl. 12 
of the Letters Patent of 1865, which is as follows :_ 

“ And we do further ordain that the said High Court of Judicature at 
lionabay in the exercise of its ordinary original civil jurisdiction shall be 
empowered to receive, try, and determine suits of every description, if in 
U iTu® of suits for land or other immoveable property such land or n-ooerty 
shall be situated, or in all other cases if the cause of action shall have 
arisen either wholly, or in case the leave of the Court shall have been first 
obtained, in part within the local limits of the ordinary original jurisdiction 
of the said High Court, or if the defendant at the time of the commence¬ 
ment of the suit shall dwell or carry on business or personally work for 

gam within such limits, except that the said High Court shall not have 
such original jurisdiction m cases falling within the jurisdiction of the 
bmall Cause Court at Bombay, in which the debt or damage or value of the 
property sued for does nob exceed one hundred rupees.” 

At the hearing cf the evidence given as to the kind of business said to 
have been carried on by the defendant in Bombay was, generally, to the 
following effect That the defendant had in Bombay an establishment, 
called by the witnesses a pedhi, in which a chaudhari or treasurer, a munim, 
^d mehtas, and servants, were regularly employed. Offerings made to Shri 

f M into this pedhi, and other offerings to shrines 

at Nathdwara, of which the defendant claimed to be the head, and offerings 
to the defendant, personally, in that character. There were similar establish 
ments m otner places over the Presidency, and the offerings collected in 
them were transmitted to the Bombay pedhi, and dealt with there. The 
moneys from that were sent to Nathdwara. somebimea by hundis 
drawn in that place on the BQmhQ.y pedhi, by which the hundis were 
honoured and paid ; and were sent, sometimes, by the purchase of articles 
for the defendant s use, which were despatched bo Nathdwara. The balances 
not immediately wanted, were deposited with soukars. who allowed interest 
on the sums from time to time in their hands. The sums coming into the 
pedhi Bombay, from these sources, for transmission to Nathdwara were 
considerable; and might be roughly estimated at Rs. 2 lakhs per annum 

u consider that any of the above transactions 

brought the defendant within cl. 12, on the ground of his carrying on 

business in Bombay. The judgment, which also dealt [297] with other 

grounds, on which it had been alleged for the plaintiff that the defendant 

came witbin the clause, is reported at length at p. 543 of I L B 14 
Bom. ‘ * 

m High Court (Sargent, C. J., and Telang, J.) 

amrmed the decision of the first Court (see supra, p. 292). 

The plaintiff appealed to the Privy Council. 

Mr. J. D Mayne and Mr. J. H. A. Branson, for the appellant •— 
According to the evidence, the defendant, being both the sniritual head 
and general manager of the affairs of tbe institution at Nathdwara, made 
collections in Bombay in the manner in which a business may be said to 
be carried on In his capacity as spiritual guide he possessed, according 

to the belief of his followers, attributes enabling him to promote their 
well-being. In this regard, he received gifts from devotees, and made 
collections through an agency, with a set of clerks and servants in Bombay 
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Refsrenco was mads to the pedhi. If these traosactioQS were not in the 
nature of a contract between the defendant and the worshippers, st'P that 
would nob necessarily negative the carrying a business within the 
meaning of cl. 12. The proceedings, so far as they went, were a business 
for certain purposes; and there were the arranging, entering, and trans¬ 
mission of gifts. In connection with the argument, reference was made 
to Bolls v. Millerd) and Smith v. Anderson{2). 

Sir J. Rigby, Q. 0. (Solicitor General), Mr. E, B. Finlay, Q. 0., and 
Mr. H. Sutton, for the respondent, were nob called upon. 

JUDGMENT. 

Their Lordships’ judgment was then delivered by 

Lokd Morris.— The suit, out of which this appeal arises, was brought 
by the appellant against the respondent in the High Court of Judicature 
at Bombay in the exercise of its ordinary original civil jurisdiction, and the 
question for determination in the High Court and here is, whether the 
High Court had jurisdiction to hear and determine the suit. Both Courts 
below have determined that there was no jurisdiction. 

The 12bh section of the Letters Patent of 1865, establishing the High 
Court, is as follows, so far as it is material to the [298] matter now 
in dispute :—** And we do further ordain that the said High Court 
* shall be empowered to receive, try, and determine suits of every des¬ 
cription * * * if the defendant at the time of the oommenoemenb of 

the suit shall dwell, or carry on business, or personally work for gain 
within such limits.” 

The greater portion of the arguments in the Courts below was 
addressed bo the contention that the defendant " dwelt ” in Bombay, 
within the meaning of the section, and that, therefore, he was liable to the 
High Court’s jurisdiction. That point was abandoned by the plaintiff on 
the argument before this Board, his counsel confining himself to the 
contention that the defendant '* carried on business ” within the meaning 
of the section. 

The phrase " carry on business, ” as has been often said, is a very 
elastic one, and is almost incapable of definition. The tribunal must in 
each case look bo the particular circumstances. It appears to their Lord- 
ships that the Letters Patent intended it to relate to business in which a 
man might contract debts, and ought to be liable to be sued by persons 
who had business transactions with him. 

There is nothing of this kind here. The defendant is the high priest 
of the shrine of Shri Nabhji, at Nabhdwara,'.io the territories of the Ranaof 
Udepur. At the time of this suit he was on a temporary visit to Bombay, 
for the purpose of meeting his devotees. He has in Bombay an establish¬ 
ment called a pedhi in which a treasurer and servants are regularly 
emploved. Into this pedlii, offerings made by devotees to the shrine of 
Shri Nabhji, and to other shriues at Nathdwara, of which the defendant 
claims to be the owner, are paid. The defendant has similar establish¬ 
ments in other places in the Bombay Presidency, and the offerings collected 
there are transmitted to the padhi in Bombay. Something like two lakhs 
of rupees pass into this pedhi in the course of each year. While the 
defendant was in Bombay he received his followers, and when invited to 
do so he visited their houses. On the occasions of such visits he invari¬ 
ably received an offering in money, but no bargain for the amount was 
____ _ — 

(1) 27 Oh, D. 71. (2) 15 Oh. D. 247. 
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made before hand Such offerings were strictly personal, and were not 
paid into the pedhi. 

.. Lordships are unable to hold that either the nayment of 

the otteriogg in ihe pedhi, or the receipt of them by the defendant personally, 
constitutes carrying on business ” within the meaning of the Letters 
i'atent. Devotion to the shrine was the reason for the offerings in each 


therefore, humbly advise Her Majesty that the 

judgment of the appellate Court should be affirmed, and this appeal dis¬ 
missed. The appellant will pay the costs of this appeal. ^ 


Appeal dismissed. 

Solicitors for the appellantMessrs. Bore and Pattisson 
Solicitor for the respondentMr. Edward F. Turner. 


18 B. 299. 

OEIGINAL CIVIL. 
Before Mr. Justice Farr an. 


CORSETJI JE^NGIR KHAMBATTA AND ANOTHER {Plaintiffs) V 

W. CROV7DBR AND ANOTHER (Defendants).* 
tilth, 15th, 16th and 18th January, 1894.j 

Arbitration-Award—Setting aside award—ArbUrn.lnr j 

in absence of other sidUMtscoZuct-CiTpLedTe7od7^^^^ 

Non.deUvery of coal-Damages-Number of tons on which darZges t H caZtalel 
An arbitrartof ought not to boar or recoivo evidoooflfmm r%r%^ qIa • u 

of the other side, without (if he does) eivinB throiw / 

evidence the opportunity of meeting and answering it ^Tbis* 
however, subject to the qualifioation that the parties ®may agrM thLt^a 

e“^eL^ :r°fm“prd 

co^^rsT:^ com 

Where an arbitrator received certain papers and dociimfinfo ^ / j 2. 

in a suit referred to his arbitration, together with a letter from thn 
oontaining certain comments on the domments sent to hfm an” m'^da^h I 

without giving the plaintifis an opportunity of seeing the 

documents, and of meeting the inferences deduo^ble from them. ^ 

Ueldy that there was such a breach of duty on thA nai-f fTa« u-i a 

entitled the plaintiffs to have the award set aside, ^ ^ arbitrator as 

On the 18th Miy, 1893, the defendants sold to the nlainfetffa “ fi,r» 
of coal per stcam-ship-May shipment, nia “ana? amonnHnt ? 

3,500 tons or thereabouts.” The.defendants intended a certain 

the “ Ethelaida,’T300] which carried a cargo of 3 395 tons of /.nsi ip called 

contract This ship, however, did not load fn May 

did not fulfil the conditions of the contract. From the davnfm'^f cargo 

the plaintifis had hsen urging the defendant^to declare the 

which the coal oontraoted for was to be shipped. On the 14th TnnA i-Vi V* 

by letter informed the plaintiff that the ‘Vessel chartered fn? rl.„ r 
ment” had not loaded in May. and they ofiered iroancel thrc ‘ r ' 
same day, however, and about au hour after the plaintiffs had rAfAivpd 
and before they had replied to it, the defendant? sent the,^ i r 

_follows:-" We have now been informed that the boat, our coals have been lo“ade“d 
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in, is the * Etlielaida,' and we now beg to declare it.*’ Correspondence subse- 
quently passed between the parties. On the 15th June the plaintifis wrote to 
the defendants as follows :—"Please inform us finally what you intend. Incase 
the * Etbelaida’ is declared as bringing coals sold to us under oontraot of 18th 
. May, please let us know the date of her sailing, landing and the particular date 
of her arrival in Bombay, and also how much coal she has on board.” On the 
following day the defendants replied: "The ‘ Ethelaida’ is the boat chartered 

for the cargo we sold you.We do not positively know whether she commeooed 

to load in May or June. She was expected to load about 3,SOO tons.” On the 
20th June the defendants wrote definitely stating that .the " ‘Etbelaida’ did not 
load in May.” The plaintiffs refused her cargo, and sent in a statement of their 
alleged loss calculated upon 3.3C0 tons, the amount stated to be the cargo of the 
" Etbelaida” in the defendant’s letter of the 14th June, 

Beld, that the damages must be calculated upon a cargo of 2,500 tons only. 
The " Etbelaida" was never incorporated into the contract. The defendants 
declared her against the contract ; but, after they bad informed the plaintiffs 
that she had not loaded in May, the plaintiffs refused her cargo. The contract 
which the defendants failed to fulfil was a contract to deliver 2,500*“3,500 tons 
and not a contract to deliver the " Etbelaida ” cargo, which they were always 
ready and willing to deliver. The option rested with the defendants whether 
they would deliver 2,500 or 3,500 tons, or any iotormediate quantity, and upon 
no principle could the Court exercise that option for them and declare that 
they were liable to deliver mote than a cargo of 2,500 tons. 

[R., 6 Ind. Gas. 9G3 = 73 P.W.B. 1910.] 

Suit to recover Es. 5,803-14-0 as damages for breach of contract 
and for a declaration that a certain award was not binding. 

On the 18th May, 1893, the defendants by a contract of that date 

sold to the plaintiffs “ the entire cargo of coal per steam-ship- 

May shipment via canal amounting to 2,500 to 3.500 tons or there¬ 
abouts. The coal to be of the description known as Davison’s West 
Hartley, and to be delivered into purchaser’s boat alongside at Es 15-4-0 
per ton. Delivery to be taken at a rate not less than 500 tons per diem.” 
The other terms of the contract are not material to this report. 

Between the date of the contract and the 14th Tune the plaintiffs 
wrote several letters to the defendants to declare the [301] name of the 
vessel in which the coal was to be shipped, but the defendants replied 
that they were as yet unable to supply the information. On the 14th 
June, the defendants wrote to the plaintiffs stating that the vessel 
chartered for their May shipment did not take in her cargo during May, 
and they offered either to cancel their contract with the plaintiffs or to 
supply them with other coal. On the same day, and about an hour after 
the plaintiffs had received this letter, and before they had replied to it, 
the defendants sent them another letter as follows :— 

" Uth June, 1893. 

Dear Sirs,—We have now been informed that the boat, our coals 
have been loaded in, is the ‘ Etbelaida * and we now beg to declare it. 

Yours faithfully, 

“ (Signed) W. CuowDER k Co.*’ 

On the next day, the plaintiffs wrote to the defendants acknowledg¬ 
ing the receipt of both the above letters. They declined the offer of 
other coal, and referring to tlie latter, declaring the “ Etbelaida," they 
said:— 

“ Please inform us finally what you intend. In case the ‘Etbelaida’ 
is declared as bringing coals sold to us under oontraot of ISth May, please 
let us know the date of her sailing, loading, and the probable date of the 
arrival in Bombay, and also how much coal she has on board." 
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On the 16fch June bhe defendants replied by the following letter :— 

"16th June, 1893. 

^ “Dear Sirs,—In reply to yours of yesterday’s, we beg to say that the 
Ebhelaida is the boat chartered for the cargo of Davisons we sold you. 
We have bad no advice, so far, of her sailing, and up to the present we 
do not positively know whether she commenced to load in May or June, 
but expect to get a cable shortly. She was expected, according to 6/P, to 
load about 3,300 tons. 

"Yours faithfully. 

“(Signed) W. Crowder & Co.” 

On the 28th June the defendants wrote a letter to the plaintiffs, of 
which the following is the material part:— 

“For reasons that we have already explained to you both by letter and 
verbally at our interview yesterday, the‘Ethelaida’ did not load in May. 
You promised us yesterday that you would write us a letter declining to 
accept the ‘Ethelaida's’ cargo, and which you might have done a fortnight 
ago on 14bh June. We wish you to clearly understand that whatever 
claim you may ultimately prefer against us, we [302] have a right at once 
to know whether you intend to accept this cargo or nob ; otherwise wa 
shall hold you responsible for any losses that may take place on a resale 
in a falling market. 

“ We have asked you and we now again ask for a statement of what 
you consider to be your losses, and would like to have this in writing as 
soon as possible without prejudice to our case.” 

To this letter the plaintiffs replied as follows :— 

"Bombay, 28f/i June, 1893. 

“Messrs. W. Crowder & Co., 

“ Bombay. 

“ Dear Sirs.—We think you made a mistake when you wrote that we 
might have declined the 'Ethelaida’s’ cargo a fortnight ago, seeing that it 
was only by your letter dated the 22nd instant that you informed us of the 
date of sailing. We had many times asked you for the date before. 

“ On the 23rd we wrote to you and said we should be glad to hear from 
you in reply, because we intended to ask our solicitors to reply to your 
letter of the 22nd.' This must have been understood by you to mean that 
we did not intend to accept the ‘Ethelaida’s* cargo, and that we should 
instruct our solicitors to write a letter claiming damages for your breach 
of contract. If you had replied at once, you would have received this 
letter. As you now request us to send in our claim, we do so by enclosin'^ 
our bill No. 976 for Rs. 5,803-14-0. 

“yours faithfully, 

“(Signed) 0. J. Khambatta & Co.” 

The defendants objected to the amount of the plaintiffs* claim, and 
on the 5th July both the parties agreed to refer their dispute to the sole 
arbitration of Mr. F.L. McAfee, who on the same day undertook to arbi¬ 
trate between them. 

Both the plaintiffs and the defendants subsequently sent to the arbi¬ 
trator written statements of their respective cases.' The plaintiffs also sent 
him certain other papers connected with his case. 
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1895 On the 18th July, 1893, the defendants wrote to the arbitrator as 

Jan. 18. follows:— 


Original 

Civil. 
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“l8^/i Jxdy, 1893. 

Dear Mr. McAfee.—Please do give your decision re May shipment, 
Davison’s, without further delay, as it will decide us in what we have 
to do with the cargo—land or resale. The ship ‘Ethelaida’ is expected in 
at any moment now, and we will be awkwardly placed if the matter is 
not settled before she arrives. 


“Yours truly, 

“ (Signed) W. CROWDER.” 


[303] On the same day the arbitrator addressed the following letter 
to both parties :— 

Bombay, 18f/i July, 1893. 

“ Messrs. C.J. Khambatta& Co. 

and 

“ JMessrs. W. Crowder&Co. 


“Gentlemen,—To enable each of your good selves to discuss oppos¬ 
ing points brought out in your respective statements, I would feel 
obliged by your arranging to call at my office from 3 to 5 this afternoon. 
I would suggest your bringing with you, in original, such letters as have 
been interchanged between you on the matter now in question. 

“ I am, (to., il'C., 

“ (Signed) P.L. McAfee.” 

On the same day (viz,, the 18th July) the arbitrator sent the following 
note to the plaintiffs:— 

“ Dear Sirs,—Messrs. W.Crowder k Co. say three o'clock this after¬ 
noon will suit them. Please say by bearer whether this hour will answer 
you. If it will not, appoint your time, please. 

“ I am, &o., 

“ (Signed) F. L. McAfee." 

In reply, the plaintiffs sent him the following memorandum :— 

All my pacers are at Mr. Hemming’s, and unless I get them, my 
presence will be useless. I am ready to be at your place at the appointed 
time, and will let you know as soon as they are received. 

I am just writing to Mr. Hemming. 

“ Yours faithfully, 

" (Signed) C. J. Khambatta." 


At the trial the plaintiff stated in his evidence that immediately on 
receipt of the above letter from the arbitrator he sent to his solicitor 
(Mr. Hemming) for the documents which he desired to have at the 
meeting. He, however, only obtained some of them, as Mr. Hemming was 
nob then in his office. With these, however, he attended the arbitration 
meeting. No other person was present before the arbitrator except the 
plaintiff and the defendant. The plaintiff stated in his evidence that 
the whole time of the meeting, which lasted about two hours, was occupied 
by the defendant Crowder in addressing the arbitrator, and that, except by 
way of occasional interruption and correction, he (the plaintiff) said 
nothing, and in spite of his remonstrances was not given any opportunity 
of stating his case. He further [304] stated that he was so dissatisfied 
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with the way in whiph the meeting was conducted, and the refusal to allow 1894 

him to speak, that he went immediately, at the close of the meeting, to Jan. 18. 

his solicitor Mr. Hemming, complained that he could not get a hearing, - 

and arranged that Mr. Hemming should represent him at the next ORIGINAL 

meeting. Mr. Hemming gave evidence and corroborated the plaintiff CIVIL. 

on this point. The plaintiff swore that he bad no idea that there was not- 

to be another meeting. 18 B. 299. 

On the other band, the arbitrator and the defendant deposed that 
the plaintiff was fully beard, and that the points in dispute were taken 
up at the meeting and discussed seriatim, and that the business of the 
arbitration was then concluded. The arbitrator, however, in his evi¬ 
dence stated that no formal announcement to that effect was made. 

On the following morning, viz,, the 19th July, the arbitrator sent the 
following note to the plaintiff and defendant:— 

“ Messrs. W. Crowder & Co., 

and 

Messrs. C. J. Khambatta & Co. 

Gentlemen, Will you do me the favour to let me have anv contracts 
for sale or purchase of Davison’s West Hartley coal that you may have 
entered into for May shipment between the 20th May and the 15th June. 

“ As‘also prices of same species of coal ruling in Bombay between the 
1st and 7th July, 

“ I am, &c., &c., 

“ (Signed) F. L. McAfee ” 

The plaintiff’s reply was as follows;— 

“ Bombarj, 19tk July 1693. 

“ Dear Sir,—Eeferring to your enquiry in your memo, of to-day’s 
date, we beg to state that as there was no coal to be got at the time, no 
rate was fixed. 

“ All that was going on, was the demand for May shipment by S. S. 

' Indrapoora’, which was offered at Rs. 17 (seventeen), but no sellers. 

“ The ‘ Indrapoora ’ completed her discharge on 30t.h June. 

" Yours faithfully, 

“ (Signed) C. J. Khamba’tta & Co.” 

The defendant’s reply was the following:— 

Bombay, \9th July, 1893. 

“ Dear Sir,—-In reply to yours of date, we beg to say that we have not 
sold any May shipment of Davison’s between the dates mentioned by you 
since the 28th [303] June. We have tried to get an offer for the ‘ Bthe- 
laida ’ cargo, and the best that we have had so far is Bs. 14. 

" We send you copies of Times of India, Gazette and Messrs. Brooks 
& Go.’ s Coal Circular for the 30th June, 7th and 14th July, from which 
you will see that the price quoted for ready Davison’s is about Rs, 14, and 
this being so, Messrs. G. J. Khambatta are Rs. Ij to the good not having 
to take delivery of the cargo. 

** Yours faithfully, 

“ (Signed) W. Crowder & Co.” 

On the afternoon of that day (the 19th July) the arbitrator published 
his award, finding that the plaintiffs had sustained no loss by the 
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defeodants* failure to fulfil the contract of the 18bh May, 1893, and that 
no compensation was due to the plaintiffs. 

The plaintiff alleged that he was wholly taken by surprise in receiving 
the award ; that he was altogether unaware that the enquiry before the 
arbitrator was concluded; and that he bad fully expected that another 
meeting would be held, at which he could place his case before the 
arbitrator. 

Immediately on receiving the award he wrote the following letter to 
the arbitrator:— 


" 19th July, 1693. 

“ To F. A. McAfee, Esq. 

“ Dear Sir,— I am surprised to receive your letter with what you call 
your award. As you know quite well, I have not yet had the opportunity 
of putting my case before you, and no evidence whatever has been given. 
I shall take steps in the matter, and will, if I can, upset such conduct. 
It was distinctly understood last evening that there was to be another 
meeting, and I object bo be imposed upon in this manner. It is ridiculous 
for you to state that the ruling rate was between 14 and 144, and it shows 
that you know nothing about it. I have overwhelming evidence to show 
that the rata was much higher. I do nob trouble to state anything further, 
bub will ask you to return what papers you have of mine at once, aud 
please to keep a list of them, as I shall show that you have not yet given 
me opportunity of putting all my papers before you, and 1 regret that you 
ever had anything to do with it.” 

" Yours faithfully. 

“ (Signed) 0. J. Khambatta.” 


Further correspondence took place between the plaintiffs and the 
arbitrator which is not material to this report, and on the 24th August, 
1893, the plaintiffs filed this suit, praying for a declaration that proceedings 
with regard to the arbitration and award were invalid and not binding, 
and for Rs. 5,803-14 0 as damages for the defendants’ breach of contract. 

[306] The defendants pleaded the award, and denied the damages 
alleged by the plaintiffs. 

KriJcpatrick and Bussell, for plaintiffs ;—The award should be set 
aside —Haigh v. Haigh (1); Russell on Arbitration (7bh ed.'i, p. 185 et 
seq .; Hurpurshad v. Sheo D\ial [%); Harvey v. Shelton (3) ; Brook v. 
Delcoinyn (4); Doddmgton v. Hudson (5) ; Civil Procedure Code (XIV 
of 1882), s. 521; Ganqa Sahai v. Lekhraj Singh (6). As to damages, 

Benjamin on Sale (4bh ed.), pp. 916—923 ; Hammond v. Bussey (7): Hinde 
V. Liddell (3). 

Jardine (with Lang, Advocate General), for defendant;—No case has 
been made out to set aside the award made by the arbitrator. The award 
is binding, unless misconduct is showu; Civil Procedure Code (XIV of 
1882), s. 521. The evidence shows that the proceedings were properly 
conducted, and the award duly made. If, however, the award is set aside, 
the question will be what damages should be given. Mavne on Damages 
(4th ed.). p. 30; Contract Act (IX of 1872). s. 73, ill. (/). and Cunning¬ 
ham’s Contract Act, note bos. 39; Benjamin on Sales (4th ed.), p. 755 
—906-7 : Phillpolts v. Evans (9). 


(1) 3 DeG. P. k J. 157 (166). (2) 3 I. A. 259. (3) 7 Bea. 455 (462-464). 

(4) 16 0. B. (N. S.) 403. (5) I Bing. 3S4. (6) 9 A. 258. 

(7) 20 Q. B. D. 79. (8)L.R. 10 Q. B. 265. (9) 5 M. A W. 476. 
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JUDGMENT. 

Farran, J. Od the 18th May, 1893, the defendants contracted to 
sell an entire cargo of Davison’s West Hartley coal. May shipment, of 
2,500 ^3,500 tons, to the plaintiff at Rs. 15-4-0 per ton. This contract 
the defendants were unable, or failed, to carry out, and the plaintiff now 
sues for damages for its breach. On the 5t;h July, the parties, being 
unable to arrive at a settlement, referred the matter to the sole arbitration 
of Mr. F. L, McAfee, and agreed to abide by his decision ; and on the 
same day, Mr. McAfee undertook the arbitration. On the lOth July, the 
arbitrator published his award, and found that the plaintiff had sustained 
no loss by the defendants’ failure to perform the contract, and that, 
therefore, no compensation was due to him. 

Three Questions arise upon the pleadings, and are embodied in the 
issues: (1) Whether the award is binding upon the plaintiff? [307] (2) 
Whether the plaintiff suffered damages by reasonoftbe defendants’ breach of 
contract? (3) What is the amount of such damage, if any ? The plaintiff 
impeaches the award on various grounds. His charges of collusion and 
moral misconduct against the arbitrator were, for the most part, tacitly 
abandoned by his counsel ; and as I consider that they were without 
foundation, I shall make no further allusion to them. Counsel, in reply, 
rested his case mainly upon the grounds (1) that the plaintiff had nob 
a proper opportunity afforded to him of stating bis own and meeting 
his opponents case, and was taken by surprise by the award being made 
with too great precipitation, and (2) that the arbitrator had before him, 
and cook into consideration, (a) papers and documents furnished to him 
by the defendants which the plaintiff had no opportunity of seeing, or 
discussing, or meeting by argument or counter-proof, and (b) evidence 
afforded by his own book which ho did not inform the parties that he 
intended to use. 

The following facts are nob greatly in dispute. I shall indicate those 
upon which the parties are at variance. After the 5th July, the plaintiffs 
and the defendants sent in written statements of their respective cases 
to the arbitrator and some papers, but no meeting was held until after 
the 17th July, the arbitrator being anxious to arrange about his fees. 
These the defendants guaranteed to him by their letter of that date, 
asking him at the same time for a prompt decision. The defendants were 
evidently under the impression that the arbitrator might give his decision 
without holding a meeting. Their written statement, dated July 6bh, 
ends with the following passage after offering to explain any points which 
might not be clear to the arbitrator:—We would also suggest that, 
after you have gone into the case and before you finally decide, both sides 
be g’ven the opportunity of meeting with you to discuss away any points 
that you may desire cleared. Perhaps Saturday afternoon, the 8bh, 
may be convenient to you,” The plaintiff does not appear to have 
read, or made himself acquainted with, the contents of the defendants* 
written statement. He expected the matter to be orally discussed, bub 
whether in the presence of both parties, is not so clear. His case, 
with certain. extracts referred to in it in the [308] form of rough 
notes, was received by the arbitrator before the 12th July. On the 
18th July the defendant Crowder wrote a private and very urgent letter 
to the arbitrator to give his decision without delay, as the defendants’ 
hands, ho wrote, with reference to the ‘ Ethelaida’s *’ cargo, were tied until 
they knew it. On this the arbitrators wrote, appointing a meeting from 
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3 to 5 that afternooD, to enable each of the parties to discuss the opposing 
points brought out in their respective statements. The plaintiff wrote 
that liis papers were with bis solicitor, and that be was writing for them, 
and would let the arbitrator know as soon as he received them. His 
solicitor sent him some papers, and he and the defendant Crowder 
attended the meeting, which lasted about two hours. Unfortunately, 
the arbitrator took a wretchedly meagre and most unsatisfactory note. 
It conveys no idea, to the mind, of what really took place. From the 
oral evidence, however, of the witnesses and what subsequently 
occurred, I think that it may safely be concluded that the salient 
points of the case underwent discussion, such as the meaning of 
the contract, whether the defendants had any valid excuse for their 
non-performance of it, and the date at which the coals ought to have 
been delivered; and that a more or less definite conclusion was arrived 
at as to these points, the parties being at one as to or not strongly 
contesting them ; but as to what should be deemed to be the proper price 
of coal at the date of the performance, though that also was discussed, 
the parties took up very different positions, and, I think, the arbitrator 
had not and did not consider that he had materials before him to enable 
him to determine it. When the meeting broke up, nothing was said, 

I think, as to another meeting being held, nor, on the ocher hand, 
was it stated that the proceedings had terminated, and that the matter 
was ripe for an award ; nor do I think that anything took place which 
would lead either of the parties necessarily to that conclusion. The 
defendant Crowder says that, at the end of the meeting, he wanted 
to raise the question of a sort of counter-claim which he contended for, 
and that the plaintilT objected, saying “ I object to any more papers 
or documents going in ; the case is finished ; ’’ bub be is not borne out 
by the arbitrator as to this latter part of the plaintiff's statement. 
[309] The plaintiff did object to the defendant’s entering upon his 
counter-claim, bub the statement that he considered the case finished, is 
quite irreconcileable with his conduct immediately afterwards. What 
was to happen after the meeting was left, I find, quite vague and undeter¬ 
mined. That the defendant Crowder considered the proceedings terminated, 
is probable. Having made the suggestion as bo the arbitrator's proper 
course which I have already road from his written statomont, and knowing 
bow urgently he had pressed the aibitrator for a special decision, ib 
probably did nob occur to him that a second meeting could be contemplated. 
The plaintitf’s broad views on the subject of time and his ignorance of the 
defendant’s letter urging the arbitrator to haste, would naturally lead him 
to a dillerent conclusion. At the close of the meeting he saw his solicitor 
and discussed with him the desirability of his attending the next meeting. 

The plaintitl complains that at this meeting he was not accorded a 
proper hearing and had no opportunity of explaining his case fully to the 
arbitrator, and says be remonstrated at the time in strong language, and, 
in support of this, he called his solicitor to give evidence as to the 
complaints he made to liim after the meeting. The arbitrator and the 
defendant both deny that he made those remonstrances, and say that he 
had ample opportunity allowed to him for speaking. The plaintiff, I think, 
has over-coloured this part of his ease, and has attributed to some possible 
petulant observations a weight which they did not convey to the mind of 
the bearers. His complaint to his solicitor cannot have been more than 
such as was suggested by the feeling that his arguments had not 
impressed the arbitrator as strongly as he desired. If his present account 
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is accurate, it is impossible to believe that be would not have written, or 1894 
caused a letter of remonstrance to be written, to the arbitrator, or with- Jan. 18. 
drawn from the arbitration. I am of opinion that nothing occurred at the " 

meeting which would justify the Court in setting aside the award. OriginAIi 

The next day {19th July) the arbitrator, at about 2 P.M.. sent a CiViL. 

duplicate letter to the plaintiff and to the defendants, running thus :— - 

“Messrs. W. Crowder and Co. and G. J. Khambatta and Co. Gentle- 
men, W^ill you do me the favour to let me have any contracts 
for sale or purchase of Davison’s West [310] Hartley coal that you may 
have entered into for May shipment between the 20th May and 15th 
June, as also prices for same species of coal ruling in Bombay between 
1st and 7th July. The plaintiff replied on the same day that, as there 
was no coal to be got at the time, no rate was ffxed. All that was going 
on was the demand for May shipment by S. S. “ Indrapoora,” which was 
offered at Ks. 17, but no sellers. The “ Indrapoora,” he added, completed 
her discharge on 30th June. The defendants replied as follows :—’* Dear 
Sir, In reply to yours of date, we beg to say that we have not sold any 
May shipment of Davison’s between the dates mentioned by you. Since 
the 20th June, we have tried to get an offer for the ‘ Ethelaida ’ cargo, 
and the best that we have had so far is Ks. 14. We send you copies of 
TiYfiBs of IttdtQ, GozcttCt and Messrs. Brooks and Co.’s coal circular for 
the 30bh June, 7th and 14bh July, from which you will see that the price 
quoted for ready Davison’s is about Rs. 14; and this being so, Messrs. 

C. J. Khambatta are Re. 1-4 to the good, not having to take delivery of 
the cargo.” ^ No further communication took place between the arbitrator 
and the plaintiff, ana the plaintiff was unaware that the defendants had 
sent the above papers to the arbitrator. The arbitrator stated at the 
hearing that he had before him, as evidence, his own book and the result 
of his private enquiry as to rates ; but that he did not inform the parties 
of this. The arbitrator after receipt of the defendants’ letter and docu¬ 
ments. and the plaintiff’s letter, at once made bis award and published it 
by sending it the same day to the parties at about 5 P.M. He awarded 
nothing to the plaintiff. The plaintiff immediately wrote a strongly- 
worded letter to the arbitrator, protesting against his conduct and the 
award, and stating that he bad no further evidence to adduce, and asking 
him for a return of his papers. The arbitrator replied by simply sending 
the plaintiff his application for arbitration, and undertaking to return the 
plaintiff’s papers on receipt of the amount. The plaintiff next day (21st 
July) sent a solicitor’s letter to the arbitrator setting out his grievances 
in great detail. On the 28th August, the present suit was filed. 

Such being the facts as I find them, the question arises whether the 
award is, at law, binding on the plaintiff? It follows, from [311] what I 
have said, that the plaintiff did not know that the defendant bad sent to the 
arbitrator the particular accounts I have referred to, and that he did not 
see them or offer any comment upon them, and that no opportunity was 
afforded him of doing so, except that arising from bis receiving the 
duplicate letters asking the defendant, as well as himself, to send 
contracts and rates to the arbitrator. Now it is a well-established 
principle of law that an arbitrator ought not to hear or receive evidence 
from one side in the absence of the other side, without, if he does, giving 
the side affected by such evidence the opportunity of meeting and 
answering it. In Russell on Awards (7th ed., p. 191), the proposition is 
put thus :—“ Neither side can be allowed to use any means of influencing 
his (the arbitrator’s) mind, which are not known to, and capable of being 
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mefc and resisted by, the other. As much as possible the arbitrator should 
decline to receive private communications from either litigant respecting 
the subject-matter of the reference. It is a prudent course to make a 
rule of handing over to the opponent all written statements sent to him 
by a party, and to take care that no kind of communication concerning 
the points under discussion be made to him without giving information 
of it to the other side." And, again, (p. 194) : “ This course of conduct, 

of examining one party, or the witnesses of one party, or receiving 
evidence from one party in the absence of the other, is ofien adopted by 
mercantile arbitrators. But the Courts in the above in-tbance and in 
many others, have strongly repudiated the idea that a different course is 
allowable in this respect in the case of mercantile referees ; and although 
the lawful usage of merchants may be imported into the contract of 
reference, they have said that the practice of receiving evidence which the 
party affected has no opportunity of meeting, is nob a lawful one.” “In 
every case in which matters are litigated, you must attend to the 
ropreso’itations made on both sides, and you must nob, in the administration 
of justice in whatever form, whether in the regularly constituted Courts 
or in arbitrations, whether before lawyers or merchants, permit one side 
to use means of inffuencing the conduct and the decisions of the Judge, 
which means are not known to the other side.” Per Lord Langdale, 
M. R. in Harvey v. Shelton (1). 


[312] In laying down the above proposition, it must be understood 
that it is subject to this qualification that the parties may agree that a 
reference may be conducted in any particular way, and such an agreement 
may be either express or implied from bh^ir conduct during the arbitration; 
and they may also, expressly or by their conduct, waive their objection to 
an irregular course of conduct on the part of the arbitrator. In the present 
case, there is no evidence of any agreement, expressed or imulied, that 
the arbitration was nob to be conducted on the ordinary lines ; and apply¬ 
ing the above principles to what, in fact, occurred, I think that the receipt, 
by the arbitrator, of the papers and documents sent to him by the defend¬ 
ants, with the comments contained in the defendant's letter of the 19th 
July, without giving the plaintiff the opportunity of seeing them or meeting 
the inferences deducible from them, would amount to such a breach of 
duty on the part of the arbitrator as would entitle the plaintiff to have 
the award set aside. The difficulty in the case arises from the circum¬ 
stance that the plaintiff must have known, from the arbitrator's joint letter, 
that the defendants were asked to send the arintrator particulars of the 
ruling rates of coal, and that the defendants would adopt means to furnish 
the arbitrator with information on that subject, and yet did not remon¬ 
strate against this course, or ask bo see the defendants’ proofs, but contented 
himself bv replying that there was no rate fixed by reason of the absence 
of sales. It may be said that this is an acquiescence, on the plaintiff s part, 
in the course adopted by the arbitrator. I do nob think that this is so. 
If I am correct in rav view of the facts, the plaintiff expected another 
meeting, and the arbitrator calling for fresh evidence was eminently cal¬ 
culated to impress him in that exoootation So expecting, he would 
understand that he would have the opportunity to see and answer the 
defendants* rates and proofs. There was, in this view, nothing in the 
arbitrators conduct in asking for fresh evidence which called for remon¬ 
strance. When the arbitrator made his award without any meeting and 


(1) TBeftv. 455 (462), 
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wibhout giving him an opporbunity of seeing bhe defendanbs’ proofs of rates, 
he was, in my judgment, completely taken by surprise, which he expressed 
in very strong and uncourteous language, which a man is apt to use 
when he considers that he has been [313] unfairly dealt with. Under 
these circumstances, the award cannot, I am of opinion, be held 
binding on the plaintiff. I need nob, therefore, consider the further objec¬ 
tions made to it that the arbitrator ruled unon evidence in the shape of 
his own contract, but which neither party knew that be proposed to use. 
In my own mind, I am not satisfied chit he did use it as evidence. It 
was not among the documents which were shown to and initialled by the 
plaintiff s solicitor, but as I have held against the award on another ground. 
It is unnecessary to pursue the question further. His reference to the 
book further confirms me in my view, that the arbitrator was, on the 18th 
July, without materials to guide him in fixing the price of coal, and must 
then have himself contemplated further evidence being necessary. I find 
the first issue in favour of the plaintiff. 

^ I now turn to the question of damages. The defendants had intended 
the " Ethelaida,” which carried a cargo of 3,395 tons of Davison's West 
Hartley coal, to satisfy the plaintiff’s contract. She did not load in May, 
and so her cargo did not fulfil the conditions of the contract. She left Port 
Said on the 21st June, and arrived in Bombay on the 22Qd July. On the 
14th June, it was known to the defendants that she had not loaded in 
May, and they informed the plaintiff of this, and offered to cancel the 
contract. They, however, later on the same day declared her against the 
contract. Time letters then passed, in which the parties fenced with each 
other, each knowing that though the " Etheluda” had been declared 
against the contract, her cargo did not fulfil its requirements. It was not, 
however, till the 28th June that the defendant repeated the statement 
made in his earlier letter of the 14th June, and the plaintiff refused her 
cargo : and at the defendant’s request sent in a statement of his alleged 
losses amounting to Rs. 5,800-14-0. On that da/, or two or three days 
later, a May shipment of Davison’s West Hartley coal might naturally be 
expected to arrive in Bombay. It is not important to fix the date with 
precision, even if it were possible to do so. Tnere is no evidence of any 
alteration in the market price of Davison’s West Hartley coal between the 
28th June and the first few days of July. The defendants cannot, I think, 
object to the [314] 28th June being taken, as they asked for the plaintiff’s 
bill of damages on that day. A question arises as to the number of tons upon 
which the damages should be calculated. The plaintiff has suggested 3,300 
tons according to the charter-party of “Ethelaida,” but the” Ethelaida” 
was never, so to say, incorporated into the contract. The defendants 
declared her against the contract, but after they had informed the plaintiff 
that she had not loaded in May, the plaintiff refused her cargo. The 
contract which the defendants have broken is a contract to deliver a cargo 
of 2,500—3,500 tons, and not a contract bo deliver the “Bdhelaida’s” car^o, 
which they were always ready and willing to deliver. The option rested 
with the defendants whether they would deliver 2.500 or 3,500 tons or 
any intermediate quantity, and upon no principle can the Court exercise 
that option for them and declare that they were liable to deliver more than 
a cargo of 2.500 tons. 

(His Lordship then discussed the evidence as to the damages and 
continued :—) 

Taking all the circumstances into consideration, (including the price 
of June shipment of Davison’s coal and coal of other classes), I have, as a 
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juror, come to the conclusion that the plaintiff could have sold a cargo of 
Davison’s coal arriving at the end of June at Rs. 15-12 per ton. I justify 
that finding, in point of law, by the consideration that this coal was sell¬ 
ing at Rs. 17 per ton during the week ending 23rd June, and that the 
defendants have not established a greater fall than one rupee per ton the 
following week. I have taken off four annas per ton, feeling that there 
would probably have been a difficulty in selling the whole cargo at Rs. 16. 
This is alnaosb the exact loss which the plaintiff sustained by not being 
able to satisfy his contracts for the 2,250 tons with the coal purchased 
from the defendants. I find the second issue for the plaintiff : and on the 
third, that the plaintiff be entitled to recover Rs. 1,250 from the defend¬ 
ants. I pass a decree for the amount, but make no order as to costs. 

Attorneys for the plaintiffs : Messrs. Turner and Hemming. 

Attorneys for the defendants : Messrs. Eoughtori and Byrne. 


18 B. 315. 

[315] APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt., Chief Justice, and Mr. Justice Telang, 


Mancharam Pranjivan (Origirial Applicant), Appellant v. Bai 
Mahah and another (Original Opponents), Respondents.^ 

[11th April. 1893.] 

Nucffssion Certificate Act {VII o/‘1889), s. 4 (a)— Preavihle—Representative of a decea¬ 
sed person—Person claiming to be entitled to the effects of the deceased—Purchaser 
at sxle in execution of a decree against a deceased p€rson% 

A certaio debt due to P. (deceised) wis sold ia exooution of a decree agaiost 
him and was purchased by M. In order to enable him to recover the said debt, 
M applied to the District Judge for a certificate under the Succession Certificate 
Act (VII of 1889). The Judge rejected the application on the ground that the 
applicant was not a representative of the deceased. 

Held, reversing the decree, that the applicant having purchased attho auction 
sale the debt as part of the deceased’s eSeots, which was sold as such by the 
Court, was entitled to a certificate under s. 4 (a) of the Succession Corlifioate Act 
(VII of 1889). 

First appeal frooa the decision of J. B. Aloook, District Judge of 
Surat. 

A firm named Motiram Kevalbhai was indebted to the extent of 
Rs. 1,0/5 to one Punjia Jagjivan, deceased, against whom a money decree 
was obtained by one Nathu Kasan in the Court of the Small Causes at 
Surat. In execution of the said decree the debt due by the firm of Motiram 
to the deceased Punjia was sold by public auction and purchased by 
Mancharam Pranjivan, who presented an application to the District Judge 
for a succession certificate, under Act Vll of 1889, in order to recover the 
debt due to the deceased. The District Judge rejected the application, 
holding that the applicant was not a representative of the deceased. 

Tne applicant appealed. 

Govardhanram M. Tripaihi, for the appellant.—It is not necessary 
that the applicant for a certificate under the Succession Certificate Act 
(VII of 1889) should be the actual heir of the deceased. Section 4 (a) of 
the Act expressly contemplates applicants like the present, and in such 


• First Appeal No. 1 of 1893.1 
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cases the preamble of the Act cannot be allowed to cut down the express 
enactment. In Kirparam v. Nagindas (1), the point has been virtually 
decided. 

[316] There was no appearance for the respondent. 

JUDGMENT. 

Sargent, G.J.—The District Judge dismissed the appellant’s 
application^for a certificate under s. 4 (a) of Act VII of 1839 on the ground 
that he was not a representative of the deceased Jagjivan, meaning, we 
presume, not his heir. The preamble to the Act speaks of representatives 
of the deceased. But s. 4 (a) expressly provides for the production of a 
certificate by a person suing the debtor of the deceased “ who claims to be 
entitled to the effects of the deceased or to any part thereof.” Here the 
appellant claims the debt as part of the deceased’s effects which was sold 
as such by the Court and purchased by him at auction sale. In K.iTpciTciTn 
V. Nagindas (1) it was apparently assumed, and we think correctly, that 
such a purchaser would require a certificate before the Court could pass 
a decree on the debt. 

We must, therefore, reverse the decision of the lower Court and send 
back the case to be disposed of according to law without intending to 
express any opinion as to the merits. Costs to abide the result. 
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Decree reversed. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 

Lalitagar Keshargar {Original Plaintiff), Appellant v. Bai 
SuraJ {Original Defendant No. 1), Respondent.^ 

[18ch April, 1893J 

Husband and wife—Suit for restitution of conjugal rights-^Cause of action'—Juris¬ 
diction. 

The plaintiff sued his wife for restitution of conjugal rights in the Court of the 
Subordinate Judge of Borsad. within whose local jurisdiction the plaintiff resided. 
Tbs defendant contended {inter alia) that the Subordinate Judge of Borsad had 
no jurisdiction to entertain the suit, on the ground that she was living outside 
bis jurisdiotion. The Subordinate Judge dismissed the suit for want of juris¬ 
diction. On appeal by the plaintiff, the decree was confirmed. On second 
appeal, 

[3173 Held, reversing the decree, that the Court of Borsad had jurisdiotion. 
The cause of action, in a suit by a husband for restitution of conjugal rights, 
consists in the wife’s absenting herself from her husband’s house without his 
consent, and it must, theretore, be desmed to arise at his house. 

Second appeal from the decision of T. Hart-Davies, Joint Judge of 
Ahmedabad. 

The plaintiff sued his wife Bai Suraj and others for restitution of 
conjugal rights. The suit was filed in the Court of the Subordinate 
Judge of Borsad, within whose local jurisdiction the plaintiff resided. 

• Second Appeal No. 900 of 1891, 

(1) P. J. for 1893, p. 55. 
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The plaint alleged that Bai Suraj was plaintiff’s wife, and lived and 
cohabited with him till about a year and a half prior to the institution 
of the suit, when she went to reside at her father’s house, and declined 
to return to the plaintiff. The other defendants, who were the parents 
and other relatives of Bai Suraj, were joined, as she was acting under 
their advice. 

The defendants alleged that the plaintiff ill-treated his wife, and 
contended (inter alia) that the Subordinate Judge of Borsad had no 
jurisdiction to entertain the suit, because they (the defendants) resided 
at Kasore, a village in the Gaikwar’s territory. 

The Subordinate Judge decided all the issues, on the merits of the case, 
in the plamtiff's favour, bub rejected the suit, on the ground of want of 
jurisdiction, for the following reasons:— 

“ It is now to be seen whether the Court has jurisdiction to entertain 
this claim against these defendants, who reside at a place outside the juris¬ 
diction of the Court, Under s. 17 of the Civil Procedure Code a suit may 
be instituted in a Court within the local limits of whose jurisdiction (a) 
the cause of action arises, or (6) all the defendants at the time of the 
commencement of the suit actually or voluntarily reside or carry on busi¬ 
ness or personally work for gain, or (c) any of the defendants at the time 
of the commencement of the suit actually or voluntarily resides * * 

* ; provided that either the leave of the Court is given or the 
defendants who do nob reside ^ aforesaid, acquiesce 

in such institution. It seems that neither the cause of action has arisen, 
nor the defendants Nos. 1, 2 and 3 actually or voluntarily reside within 
the jurisdiction of this Court. According to the plaintiff’s own allegations 
and also [318] according to the allegations of his witnesses Nos. 26 and 
30, the defendant No. 1 went by the permission of her husband (the 
plaintiff) to her parents’ house with her brother. The plaintiff admits that 
he had sent the witness No. 32 bo call her, bub that she did nob come. 
Thus the cause of action arose at Kasore and not at Borsad. The cause 
of action accrued where the demand was made, and that demand was met 
with refusal. * * “I find that the Court has no jurisdiction, 

and the suit must be dismissed. ’’ 

On appeal by the plaintiff the Joint Judge concurred with the 
Subordinate Judge in his view as bo jurisdiction, and confirmed the decree. 

The plaintilf preferred a second appeal. 

Govardhanrani M. Tripathi, for the appellant.—It is the duty of 
married persons to live together— Weldo7i v. Weldon (1) ; Dadoji v. 
Riikmahai (2). The cause of action, therefore, in cases like this, arises at 
the place from which the wife improperly absents herself, that is, at the 
husband’s house; see also Binda v. Kannsilia (3). 


JUDGMENT. 

Sargent, C. J. —It is unnecessary to consider where the defendant 
was residing at the time blio suit was instituted. The cause of action, in 
a suit by a husband for rosbibution of conjugal rights, arises from theduty 
of the wife to reside wibli her husband, unless he has been guilty of some 
matrimonial offence, which justifies her, in the eye of the law, in living 
apart from him. See the remarks of Sir J. Hannen in Weldon v. IFfWon (1). 
As the cause of action consists in absenting herself from her husband’s 


(1) 9 P.D. 62. 


(2) 10 B. 301, 
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hous 0 without his conssnt, it must bo deotned to arise at his house. In 
this view of the cause of action, it arose, in the present case, at Borsad, 
and the Subordinate Judge had, therefore, jurisdiction. Wo must, therefore, 
reverse the decree, and send back the case to the lower Court of Appeal 
for disposal on the merits. 

Decree reversed and case sent hack. 


18 B. 319. 

* [319] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt„ Chief Justice, and Mr, Justice Bayley. 


De Souza Devino {Original Plaintiff), Appellant v. The 
Secretary op State for India in Council {Original Defendant), 

EespondentJ [20th April, 1893.] 


Service inam land—Suit for a declaration of title to trees thereon and for damaaes-^ 
JurtsdxcHon of Civil Courts--Section if. Clause (a) of the Bovibay Revenue Juris¬ 
diction ^t {Bombay Act X of —Hereditary Offices Act (Bombay Act III of 

im^)^Hereditary office—Hereditary officer—Ojfficiator, 


Section 4, cl. (a) of the Bombay Revenue Jurisdiction Act (Bombay Act X of 
1876; 13 not intended to apply only to the property appropriated to the payment 
?. u member of a vatandar family, the expression used being 

hereditary officer and not the person performing the duties of the “ hereditary 
office to which by the Hereditary Office Act (Bombay Act III of 1874) the 
distinct denomination of “ Officiator *’ is given. 

The plaintifi complained that he was prevented from cutting the trees growing 

Tungarli, belonging to certain persons who had 
sold the trees to him. He claimed damages and an injunction restraining the 
Collector from interfering with him. The defendant pleaded that the trees did 
not belong to the plaintiff’s vendors, being on service inam land. The lower 
Court dismissed the plaintiff’s claim, holding that the land, on which the trees 
were growing, was service inam land, and that the plaintiff’s vendors had no 
title to them. On appeal, the High Court, on the evidence, upheld the lower 
Court’s decision that the land was inam service land, but held that it did not 
necessarily [320] follow that the trees upon it were the property of Government 
and not of the vatandars. The latter might be the owners of the trees subject to 
a condition. The case was, therefore, remanded to the District Court for a 
finding on an issue as to whether the holders of service inam lands had a title to 
the trees on the lands, and if so, whether they had the right to cut down trees 
without the permission of the Collector. On this finding the District Judge 
found in the affirmative. The case then came again before the High Court 
when a preliminary objection was taken that under s. 4 of Act X of 1876 thn 
Court bad no jurisdiction. 


* Appeal No. 45 of 1891. 

t Section 4, cl. (a) of the Bombay Revenue Jurisdiction Act :_ 

4. Subject to the exceptions hereinafter appearing, no Civil Court shall exercise 
jurisdiction as to any of the following matters : — 

(a) Claims against Government relating to any properly appertaining to the office 
of any hereditary officer appointed or recognized under Bombay Act No. Ill of 1874 or 
any other law for the time being in force, or of any other village officer or servant or 

Claims to perform the duties of any such officer or servant, or in respect of any 
injury caused by exclusion from such office or service, or 

Suits to set aside or avoid any order under the same Act or any other law relating 
to the same subject for the time being in force passed by Government or anv other 
officer duly authorized in that behalf, or 

Claims against Government relating to lands held under treaty, or to lands grant* 
ed or held as saranjam, or on other political tenure, or to lands declared by Gov¬ 
ernment or any other officer duly authorized in that behalf to be held for service. 
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Held, that it having been decided that the land in question was service inam 
land, the Court under s. 4. cl. (a) of Bonnhay Act X of 1876, ceased to have 
jurisdiction over the plaintiff’s claim against Government in respect of the troeg 
growing thereon, as such claims related to property appertaining to the office of 
a village officer. 

First aopeal from the decision of T. Hart-Davies. Acting Assistant 
Judge of Poona. 

Certain forest land (Survey No. 45) situate at the village of Tungarli, 
in the Poona District, belonged to one Sakharam bin Kondaji and his 
brothers, who were the vatandar patels of the village. In Jane, 1889, 
the plaiotiff bought the trees standing in this land, and was proceeding to 
cut them down, when he was stopped by an order of the Forest Depart¬ 
ment dated 20tih Soplember, 1889. The Collector of Poona seized the 
wood that was cut and sold it, crediting the proceeds to Government. 
The plaintiti thereupon instituted this suit iu the District Court of Poona, 
praying for damages anti for an injunction restraining the Collector from 
preventing him cutting down the trees. 

The defendant pleaded that the land was service vatan land, that 
the vatandars had no right to the trees growing upon it. and that the 
plaintiff was, therefore, not entitled to damages. The lower Court dis¬ 
missed the plaintiff’s claim, holding that the land was service inam land, 
and that the possession of land of that description did not, in the absence 
of an express stipulation in the sanad, include proprietary right in the 
trees growing upon it. 

The plaintiff appealed. 

Jardinc (with Shivram V. Bhandarkar), for the appellant. 

Rao Saheb Vaandev Jaqannaih Kirtikar, Government Pleader, for 
the respondent. 

[321] ^'Ind April, 1892. Sargent, C.J.—The plaintiff complains 
that ha was prevented by order of the Collector of Poona from cutting 
the trees on certain land in the village of Tungarli belonging to Sakharam 
bin Kondaji and others, who had sold the trees to him, and from removing 
so much rlmher as he had already cut before the issue of the Collector's 
order. Ho sues for damages and for an injunction restraining the Collector 
from prohibiting him to cut the trees. 

The defendant replies that the trees in question are not the property 
of the plaintiff's vendors, as they are on service inam land, the vendors 
being the holders of the patolki vatan of Tungarli, and that the amount of 
damages claimed is excessive. 

The Assistant Judge has found that the plaintiff’s vendors held the 
land, on which the trees were growing, as service inam, and that they had 
no title to the trees ; and he has, therefore, rejected the claim. 

The plaintiff’s vendors are admittedly the patels of Tungarli; and 
the questions for consideration in this appeal are, first, whether they held 
the land in question as ordinary survey occupants, in wliich case their 
right to the trees would be undoubted, or whether the land forms part of 
their service inam land ; and, sccondiij, if it forms a part of a service inam, 
whether the patels wore owners of the trees sold to the plaintiffs and had 
the right to sell them without the Collootor’s permission, 

The land is described in the documentary evidence, consisting of 
extracts from revenue records, as “ No. 103 ” and as measuring 15 acres. 
This description does not correspond with that in the plaint; but it was 
not contended before us that the records produced iu the case do not relate 
to the land in question. In those records, the land is entered as inam 
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land, in respect of which a quit-rent of Rs. 2. equal in amount to the 
assessment, was leviable. The land is varkas land, on which no 
assessment was imposed till 1859-60. The patels had. apparently, used 
the land for the purpose of obtaining loppings of trees therefrom to burn 
as rab on the rice fields in their vatan land. Occasionally, they cultivated 
parts of this forest land ; and when they did so, they paid a one-third 
share of the crop to the Government and retained [322] the remainder 
themselves. The share paid to the Government was credited in the 
Government accounts as judi or quit-rent, and the two-thirds retained by 
the patels were held to form part of the emoluments of the vatan. (See Ess. 
Nos. 11 and 13 in appeal.) In 1859 60. an assessment seems for the first 
time to have been placed on the land. On the lObh July, 1860, the 
Superintendent of Revenue Survey made an order, which, we were inform¬ 
ed, was applicable to this land and other similar lands, in which he 
intimated to the Collector that an assessment had been imposed on tbem, 
and that one-third of the assessment should be levied and two-thirds given 
credit for, whether the lands were actually cultivated or not. He added : 

If those people do not agree to this proposal, you should, without paying 
any heed to their claims, take steps to levy the whole of the assessment 
settled on the aforesaid numbers.” The Collector ordered the Mamlatdar 
to act upon this order. It would appear that, when this order was made, 
the varkas land of the patels of Tungai'li was regarded by the Revenue 
authorities as appurtenant to their vatan ; and it was subsequently entered 
in the revenue books as forming a part of the vatan. The mere circum¬ 
stance that a full assessment was levied on it would not, apparently, of 
itself alter the nature of the tenure. Whatever sum was paid by the patels 
in respect of this land, was credited as judi, and the land seems always to 
have been treated as service inam. In a petition. Ex, 43, which Kondaji 
Patel made in 1863, for permission to cut 20 cart-loads of fuel on the land, 
he described it as inam land standing in his name as ‘ Patel Pasodi.’ In 
a similar petition, No, 44, made in 1865, he describes the land as bearing 
an assessment of Rs. 2 and continued in his vahivat as inam granted to 
him as inam Patel Pasodi. Against these admissions by the father of one 
of the plaintiff’s vendors, and the evidence supplied by the Collector’s 
books, there is no evidence to show that the patels held the land as survey 
occupants and nob as part of their service inam lands. We must, therefore 
uphold the Assistant Judge's decision that the land is inam service land. 

By a Resolution No. 9578 of the 19bh December. 1889. (Ex. No. 79) 
the Government sanctioned the proposals of the [323] Commissioners 
of Divisions for conferring rights to forests on the holders of certain service 
inams. This Resolution, however, if applicable to the patelki vatan in 
Tungarli, had not been issued when the trees in dispute were sold and cut 
down. But it cannot be safely inferred from the issue of this Resolution 
in 1889 that the vatandars. to whom it was applicable, bad, previously, 
■no rights to trees pn their vatan lands. They are nob the holders of a 
succession of life estates. The whole family of vatandars owns the vatan ; 
and the holders of land are presumably the owners of the trees on the land. 
It may be argued that, as the vatan was granted as remuneration for service, 
the holders at any time are bound to keep the estate unimpaired as a 
source of remuneration to the officiating vatandars and to pass it on 
unimpaired to each successive generation of vatandars. But it does not 
follow that trees which may not be recklessly felled by the vatandars are 
the property of Government and not of the vatandars. They may ha the 
owners of the trees subject to a condition. In the present case, no evidence 
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has been pointed out to us as to the precise rights of vatandars in respect 
of trees on their service lands anterior to the issue of the Government 
Eesolution of tbe 19bh December, 1889. We think that enquiry should 
have been particularly directed to this point. As the evidence on the record 
is far too meagre to enable us to arrive at a satisfactory decision regarding 
it, we refer the following issue to the District Court for trial:— 

Whether, before the issue of Government Resolution No. 9578 of the 
19bh December, 1889, tbe holders of service inam lands had a title to the 
trees on their lands ; and. if so, whether they had the right to cut down 
trees without tbe permission of the Collector? 

Both parties to be at liberty to adduce evidence on this point. The 
Court to certify its finding within three months. 

On the above issue the District Judge (W. H. Crowe) found in the 
affirmative, but in his i-emarks he observed that tbe issue as framed was 
general, and did not confine itself to the land in dispute ; he, therefore, 
found in the affirmative with respect to the land in dispute as well as with 
respect to all service inam lands. 

[324] A gainst the finding of the Judge the respondent (defendant) 
presented objections, which are not material for the purpose of this report. 

Rao Saheb Vas^idev Jagannath Kirtikar, Government Pleader, for 
the respondent (defendant).—We raise a preliminary objection with 
respect to jurisdiction. On the former occasion the Court found that the 
land in dispute was service inam land. Under the Bombay Revenue 
Jurisdiction Act (Bombay Act X of 1876), s. 3, the term “ land ” includes 
trees standing thereon ; therefore the appellant’s claim to tbe trees means 
claim to the land which is service inam. But the Civil Courts have no 
jurisdiction to entertain a claim with respect to such lands, and, that 
being so, the appellant’s claim to the trees cannot be entertained— 
s. 4 of tbe Act. 

[Sargent, O.J.—Why was not this point taken on the last 
occasion ?] 

There were no instructions on the last occasion to urge the point. 
The objection is fatal to the appellant’s claim. 

Macpherson (with Shivra7n W BItandarkar), for the appellant (plaint¬ 
iff).—The question to be considered is whether the claim relates to land at 
all. In order to oust the jurisdiction of the Civil Courts under the Revenue 
Jurisdiction Act the land must be declared to be service inam bv the 
Government under s. 4. There is nothing, in the present case, to show 
that the Government has made any such declaration. What the Govern¬ 
ment did, was that the revenue of the land was credited as judi, and 
nothing more. But the crediting of the revenue ‘as judi is quite a different 
thing from a declaration. It was impliedly argued that, as the Govern¬ 
ment credited tlie revenue as judi the act of the Government should bo 
considered to bo a declaration. But that cannot be done. The declara¬ 
tion by the Government must ho strictly proved, and no amount of 
book-keeping will niter the character of the land, 

[Sargent, C.J.—Though there is no formal declaration by the 
Government, still the Government having all along treated the land 
as service inam, the conduct of the Government may amount to a 
declaration.] 

[325] Wo submit that under s. 4 of the Act there must ha an 
actual declaration by the Government, and without such declaration 
anything done by the Government cannot operate to our prejudice. A vatan 
cannot be brought into existence by a village kulkarni, who is merely a ^ 
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village accountant, or by entries made in the revenue records. The present 
vatan is a new one, and s. 22 of the Vatandars Act (Bombay III of 1876) 
applies to it. Under that section the Government is authorized to create 
a vatan. and when the Government has exercised that authority, then 
under the Revenue Jurisdiction Act (X of 1876) the Government should 
by Itself or by an officer duly authorized declare that a vatan has been so 
created. The Government may create a vatan; but, unless it is declared 
to be a vatan, it does not become a vatan as such. 

We further contend that s. 4 of the Revenue Jurisdiction Act 
has no application to the present case, because it relates to the property of 
a hereditary officer, that is, the property which the officiating vatandar is 
to enjoy on account of the service rendered by him. 

On the point of jurisdiction we contend that there are no materials 
before the Court to allow the plea ; we, therefore, submit that the appeal 
should be decided on the merits. 

(The case was then argued on the merits.) 

JUDGMENT. 

Sargent, C.J. In this case the Court, having found that the 
land in question was service ioam land, sent down an issue for deter¬ 
mination as to whether, before the issue of Government Resolution 
No. 9578 of 19th December, 1889, the holders of service inam lands had a 
title to the trees on their lands, and, if so, whether they had the right to 
cut down trees without the permission of the Collector. The District 
Judge has found this issue in the affirmative on two grounds, the first of 
which is applicable to the particular lands as being, in his opinion, 
unalienated" land within the contemplation of s. 40 of the Revenue 
Code, V of 1879, and the second applies to all service inam lands. 

A preliminary objection, however, has now been taken bv Rao Saheb 
Vasudev Jagannath Kirtikar, for the defendant, that the [326] Civil 
Courts have no jurisdiction to try the question which is the subject 
of the issue sent down, as being a “ matter" within the contemplation 
of s. 4, cl. {a) of Act X of 1876. It was said that this Court having 
decided that the land was service inam land, and not survey occupancy land 
as the plaintiff contended, it ceased to have jurisdiction over the plaintiff’s 
■claim against Government in respect of the trees, as such a claim would 
be " relating to property appertaining to the office of a village officer." 
We think that this is the necessary result of the above section. The 
plaintiff’s claim, having regard to our finding and to the definition of ‘ land ' 
as contained in the Act, undoubtedly “ relates to property appertaining to 
the office of a hereditary officer." But it was said indeed that cl. (a) was 
only intended to apply to property appropriated to the payment of the 
officiating member of the family. The expression used, however, is 
^‘hereditary officer" and not the persons performing the duties of the “here¬ 
ditary office " to which by the Hereditary officb Act, III of 1874, the 
distinct denomination is given of “ officiator," and by which we should 
expect him to have been referred to in s. 4, cl. {a) of the Act of 1876, had 
the intention been, as appellant contends it was, to confine the term 
property " to his remuneration. 

We feel, therefore, constrained to hold that the Court by deciding the 
land was service inam land ceased to have jurisdiction over the plaintiff’s 
^laim, and we must, therefore, reject the claim on that account with costs. 

Decree confirmed. 
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[327] APPELLATE CIVIL. 

Before Mr. Justice Gandy and Mr. Justice Fulton. 

Keshavlal GiRDHARLAL {Original Plaintiff), Appellant v. 

Bai Parvati (Original Defendant), BespondentJ^ 

[20th April, 1893.] 

Htishand and wife—Eestitution of cor^jugal rights—Decree—Decree not execiited — Subse¬ 
quent voluntary co-habitation followed again by desertion—Satisfaction of decree~^ 
Second suit for restitution of conjugal rights —Res judicata— Cause of action—Civit 
Procedure Code (Act XIV of 1882), ss. 13 and 244. 

Plaintiff obtained a decree against his wife for restitution of conjugal rights in 
1885 which was never executed. In 1887, however, she returned to his house* 
and stayed with him for two months. She afterwards deserted him again. 
Thereupon the plaintiff filed a second suit for restitution of conjugal rights. 

Held, that the suit was not barred either under a. 13 or 244 of the Code of 
Civil Procedure (Act XIV of 1882). A second withdrawal from cohabitation oon- 
stituies a fresh cause of action. 

This was a second appeal from the decision of T. Hart-Davies, Joint 
Judyri of Abmedabad, in appeal No. 75 of 1891 of the district file. 

In 1885 the plaintiff obtained a decree against his wife for restitution 
of conjugal rights. He made several attempts to execute the decree, but 
failed. In Juno, 1887, however, his wife returned and lived with him for 
about two months. She applied to the Court to enter satisfaction of the 
decree in accordance with s. 258 of the Code of Civil Procedure (XIV of 
1882). But this application was rejected on the ground that it was not 
made within twenty days. 

Subsequently she again deserted the plaintiff, and in 1890 he filed 
this suit for restitution of conjugal rights. 

This suit was dismissed by the Subordinate Judge on the ground that 

the matter was res judicata. 

This decision was confirmed, on appeal, by the Joint Judge, who held 
that the plaintiff’s only relief was by way of execution of the decree already 
obtained, but that that remedy was barred. 

The plaintiff thereupon preferred a second appeal to the High Court, 
[328] Ganpat Sadashiv Eao, for appellant.—The present suit is not 
barred under s. 13 of the Code of Civil Prooedure. It is not based on 
the same cause of action as the former suit. The decree in the former 
suit was satisfied when the wife returned and stayed with her husband 
for some time. Her subsequent desertion gave a fresh cause of action. 
A wife’s desertion of her husband constitutes a continuing wrong giving 
rise to constantly recurring causes of action, on demand and refusal. See 
Bai Sari v, Sankla Hirachand (l). The present suit is not, therefore* 
barred. 

Rao Saheb Vasudev Jagannaik Kirtikar, for respondent.—The plaint¬ 
iff, having already obtained a decree for restitution of conjugal rights, his 
only remedy was to execute that decree, and not to bring a fresh suit 
for asserting the game rights. If a fresh suit, like the present, were per¬ 
mitted, there would be no end to litigation ; it would be in the power of 
the husband to detain his wife in jail for an indefinite period. Such a 

* SoooDd Appeal No. 7 of 1892. 

(1) 1C B. 714. 

726 


Appel¬ 

late 

Civil. 

18 B. 327. 


1893 

April 20. 


IX.] 


KESHAVLAL GIKDHARLAL V, BAI PARVATI 18 Bom. 330 


result could not have been contemplated by the Legislature. Section 260 of 
the Code of Civil Procedure (XIV of 1882) clearly shows that, if the wife 
has once undergone imprisonment for six months for disobeying a decree 
for restitution of conjugal rights, the matter is at an end. She cannot be 
imprisoned again in execution of the decree. See Ardesar Jahangir v. 
Avaboi (l). If further proceedings in execution are barred, a/oriiori a fresh 
suit in respect of the same matter is equally ban’ed, whether we take into 
consideration s. 13 or s. 244 of the Code of Civil Procedure. 
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JUDGMENT. 

Gandy, J. —The facts in this case are simple. Plaintiff obtained in 
3885 a decree for restitution of conjugal rights. He made some attempts 
to execute the decree, which apparently failed owing to his being unable to 
serve notice on defendant. Then defendant applied to the Magistrate for 
an order of maintenance against her husband. The Magistrate told her 
that she must go and live with her husband. She did so twice. It is clear 
that in 1887 she lived with him for two months. And she applied to the 
Subordinate Judge to enter up satisfaction of her husband’s decree, but the 
Subordinate Judge replied that be could not do so under s. 258, as she had 
not applied within twenty days. [329] Then, in 1890, the present suit was 
filed by the husband, the Subordinate Judge at the same time deciding 
a suit filed by the wife for maintenance, holding that the husband had not 
turned the wife out of his house, and that she was not entitled to separate 
maintenance. The Subordinate Judge and the Joint Judge, in appeal, held 
that the husband’s claim for restitution of conjugal rights must also be 
rejected. The Joint Judge was of opinion that as the wife’s living with 
her husband in 1887 was not in execution of the decree, the husband’s only 
relief was by w ay of executing bis former decree, and that was now barred. 
I am unable to adopt that view, according to which, if the wife, after 
decree, went to live with her husband for three years and a day, though 
not in execution of the decree, and she then left her husband, he would be 
for ever barred from obtaining a fresh restitution of conjugal rights. 
Whether a husband, who has obtained a decree for restitution of conjugal 
rights, which can, in no sense, be said to have been satisfied, can at any 
time file a fresh suit for restitution, is cot the question before us. Nor, 
indeed, is the question put by the Joint Judge, whether the husband having 
executed his decree by imprisoning the wife for six months can bring a 
fresh suit after a fresh demand and refusal. Here the wife returned to her 
husband and bona fide lived with him for two months. Then she left him. 
She may have a good defence of her conduct. Circumstances may have 
arisen entitling her to leave him. These, if existing, should be pleaded in 
a fresh suit if brought, rather than on an application for execution of the 
former decree. Therefore, I think that the lower Courts were wrong in 
holding that the present action is barred by the former suit of 1885. I 
would reverse the decision of the District Court, and remand the case for 
re-hearing. Costs to abide the result. 

Fulton, J. —The Joint Judge having found that subsequently to the 
first decree for restitution of conjugal rights the defendant did return and 
live with her husband for a short time, I am unable to see on what prin¬ 
ciple it can be held that the present claim is barred by the previous suit. 
As pointed out in Dodaji Bhikaji v. Bukmahai (2), *' the gist of the action 
for restitution [330] of conjugal rights is, that married persons are bound 


(1) 9 B.H.C.R. 290. 


(2) 10 B. 301 (311). 


727 



18 Bom. 331 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1893 

April 20. 


Appel¬ 

late 

Civil. 


18 B. 327. 


to live together, and that one or other has withdrawn himself or herself 
without lawful cause,” and it does not seem possible to argue that a second 
withdrawal of a wife from cohabitation does not constitute a cause of action 
just as much as a first withdrawal. Consequently, it follows that, unless 
It can be shown that a second suit for restitution of conjugal rights is 
barred by some section of the Civil Procedure Code, such suit will lie. Now, 
if the Subordinate Judge’s view were correct, that the decree in a suit for 
restitution of conjugal rights directed the defendant to live permanently 
with the plaintiff, there would be a great deal of force in the argument that 
either s. 13 or s. 244 would be a bar to a second suit ; but I am unable to 
agree with him as to the real nature of the decree. No form is prescribed 
by the schedule to the Code, but the reported cases referred to in 
Woodman’s Digest, columns 5100 and 5101, show that the proper 
mrm is simply that the wife do return and live with her husband. 
Ihe learned Subordinate Judge has argued that such a decree is not 
limited as to time, and that, therefore, any subseauent desertion by 
the wife IS a disobedience of the decree, and not a fresh cause of action, 
^ut It appears to me that the Court cannot direct a wife to live with 
her husband for the rest of her life, as many things may occur entitling 
her to leave him. Gross cruelty would justify her departure, and it would 
be very anomalous if the decree should direct permanent cohabitation 
without regard to the possibility of occurrences which might render it 
dangerous. All, then, that the decree appears to order, is that the wife do 
return to her husband’s house in order to live with him, and when she has 
once done so with the bo7ta fide intention of cohabitation, it seems that 
the decree is satisfied and incapable of further execution. In the case of 
Motiram Harkisaii v. Bai Mancha (l). an application for execution was 
made by a husband on the desertion of his wife after her return to him for 
three days under a decree for restitution of conjugal rights, but the 
application was rejected on other grounds, and the question whether the 
wife 3 return for three days satisfied the decree, was not considered. The 
answer to such a question, however, would [331] appear to depend on 
the intention cf the wife returning to her husband’s house. If she did so 
with the bona fide intention of living with him, her return would. I think, 
constitute a complete satisfaction of tha decree ; but if she had not such 
intention, and meant to run away again after a merely nominal compliance, 
the Court would probably hold that the decree was not satisfied. The 
intention could only be determined by reference to the circumstances of 
her return and subsequent withdx*awal. 

In the present case, it appears that the wife applied to the Court, under 
8. .iSH to enter satisfaction of the decree, bub that her application was 
refused, as tlio time for making it had expired. It may well be doubted 
whether s. 2o8 has any application to a decree for restitution of coniugal 
rights; but the fact that she made such application, shows that she 
intended to live with her husband when she returned to his house, and 
that the decree has. in fact, been satisfied. 

Under these circumstances. I think that the subsequent withdrawal 
of the wife gave a fresh cause of action ; but I abstain from deciding 
whether, whilst a decree for restitution remains unsatisfied, a husband 
can file a second suit based on the continued absence of his reluctant wife, 
and thereby, as feared by the Subordinate Judge, succeed in detaining her 
peraanently in jail, or whether such second suit to obtain a result already 


(l)P.J., (1876), p. 129. 
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-directed by the first decree will not be barred by s. 244, Civil Procedure 
Code. 

1 concur in reversing the decree of the Courts below, and remanding 

the ease to the Court of the District Judge for disposal on the other issues 

arising between the parties, and in directing that the costs of this appeal 
do abide the result. 

Decree reversed. 
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[332] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Trikam Madhav Shet (Original Plaintiff), Appellant v. Hirji 
JIARJIVAN bHRT (Original Defendant), Respondent.^ [12th June, 1893.] 

Begistration^-Mortgage—Priority-Unregistered mortgage tuUh possession and mithnut 
notice not enhtled to priority as against a mortgage earlier in date, but subsequently 
r^^stered-Bombay Regulation IX of 1821-Act XIX of l8lZ-PossLsion-B^!^ 

4 

The plaintiff sued to enforce a mortgage dated 8th June, 1863, which was 

September. 186i. bub was unaccompanied with possession The 
On a mortgage of the same property dated 9th May, 1864. This 
mortgage was unregistered, but was aocompanied with possession. 

Held, t^^at apart from any special peculiarities of Hindu law, the plaintiff’s 

P'aiQtifi’s mortgage was not invalid under Hindu law owing to 
US not being accompanied with possession. ^ 

£R., 27 B. 452 (472) .] 

T decision of C. E. G. Crawford, District 

Judge of Thana, in Appeal No. 225 of 1890. 

The plaintiff sued to enforce his mortgage lien by sale of a portion 
of the property mortgaged. 

Ha claimed under three following mortgage-deeds executed by the 

defendant Bhagu and his father Chimnia, each being a renewal of the one 
preceding it, viz .— 

(1). 11th January. 1860, not registered or accompanied with 
possession. 

on the 15th September, 1864, but 

not accompanied with possession. 

(3). 4th August, 1867, registered, but not accompanied with 
possession. 

The present suit was filed in 1889. Defendants Nos. 1 to 4 did not 
pontest the claim. 

Defendant No. 5 pleaded that ha was in possession, and he relied 
upon a mortgage executed by Bhagu and Chimnia to one Mahadaii 
Bayii, dated 9th May, 1864, which was not registered [333] but 
which was accompanied with possession. He contended that ha was 
«ntitled to the benefit of this mortgage, he having, in 1878, advanced 
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money to Bbagu and Chimnia to pay it off, and haWng then obtained a 
fresh mortgage to himself, which was duly registered and under which he 
bad ever since been in possession. 

The Subordinate Judge passed a decree for the plaintiff, holding that 
though the defendant was entitled to the benefit of Mahadaji’s mortgage, 
Mabadaji had notice of the plaintiff’s prior mortgages, and that plaintiff, 
therefore, had a preferential right over the defendant, who stood in 
Mahadaji’s place. 

On appeal, the District Judge reversed the lower Court’s decree, 
holding that thex’e had been no sufficient notice to Mahadaji of the plaint¬ 
iff’s prior mortgage. 

The plaintiff filed a second appeal to the High Court. 

The question ai'gued was whether the plaintiff's mortgage of 8th June, 
1863, was preferable to Mahadaji’s later mortgage of 9th May, 1864, which, 
though unregistered, was accompanied with possession ; the plaintiffs*^ 
mortgage not having been registered until the 15th September 1864. 

Vasudev Gopal Bhandarkar, for appellant. 

Mahadeo Chimnaji Apte, for respondent. 

The following authorities were referred to in argument:— Hari 
Ramchandra V. Mahadaji Vishnu (1) ; Balaram Neynchand v. Appa (2); 
Lallubhai v. Bai Amrit (3). 


JUDGMENT. 

Candy, J.—The mortgage of 8th June, 1863, which the plaintiff 
seeks to enforce, was registered on the 15th September, 1864, but was 
unaccompanied with possession. 

The mortgage to Mahadaji relied on by the fifth defendant was dated 
the 9th May, 1864, and was accompanied with possession, but was 
unregistered. 

The povtions of the Registration Law in force when these transactions 
took place, which govern this case, are contained in s. 6 of Reg. IX 
of 1827 and s. 2 of Act XIX of 1843, and are as follows:— 

[334] Section 6 of Reg. IX of 1827 :—“ Every deed or other 
writing transferring or mortgaging immoveable property situated within 
the Jiilla if registered in the register of title-deeds shall, without regard to 
the date of execution, if proved to be valid, he preferred to and satisfied 
before any deed of the nature of those specified in s. 3, cl. 1, either 
subsequently registered or not registered at all; hut this preference shall 
extend only to the immoveable property thereby transferred or mortgaged.’^ 

Section 2 of Act XIX of 1843 :—“ And it is hereby enacted that 
from the first day of May last past every deed of sale, or gift of lands, 
houses or other real property, a memorial of which has been or shall be 
duly registered according to law, shall, provided its authenticity bo 
established to the satisfaction of the Court, invalidate any other deed of 
sale or gift for the same property which may not have been registered, 
and whether such second or other deed shall have been executed prior or 
subsequent to the registered deed ; and that from the said day every deed of 
mortgage on land, houses, and other real property, as well as certificates 
of the discharge of such incumbrances, a memorial of which has been 
or shall be duly registered according to law, and provided its authenticity 


Sanads, deeds of sale, gift, devise, or mortgage of lands, houses, offices or other 
immoveable property situated within the zilla, &o. 

(1) 8 B H.G.R.A.C.J. 60. (2) 9 B.H.C.R, 121, (3) 2 B. 299. 
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be established to the satisfaction of the Court, shall be satisfied in 

preference to any other mortgage on the same property which may not 

have been registered, and whether such second or other mortgage shall 

have been executed prior or subsequent to the registered mortgage, any 

knowledge or notice of any such unregistered deed or certificate alleged 

to be had by any party to such registered deed or certificate notwith¬ 
standing.” 

The District Judge has found, on the evidence, that it is not proved 
that when Mahadaji obtained his mortgage of the 9th May, 1864, he had 
any notice of the prior mortgage of 8fch June, 1863, and no grounds have 
been shown to us for questioning the correctness of this finding. 

[335] On these facts it seems clear that, apart from any special 
pecularities of Hindu law, the mortgage of 8th June, 1863, registered on 
15th September, 1864, must prevail over the unregistered mortgage of 
9bh May 1864. The language of s. 2 of Act XIX of 1843 is so clear as 
to admit of no dispute on this point. But it was urged that, as the 
parties were Hindus, the mortgage of the 9th May, 1864, must get 
preference, as it was accompanied with possession. The case of Balaram 
Nemchand v. Appa (1) and of Lalluhhai v. Bai Amrit (2) were relied on 
to support this theory. But in the former of these cases the unregister¬ 
ed deed of sale accompanied with possession was anterior in date to the 
registered mortgage ; and in the latter both documents were registered and 
the latter was preferred to the earlier, on the ground that it was accom¬ 
panied with delivery of possession, which under Hindu law was held 
essential to complete the title of the vendee. On the other hand, 
there is the decision of Couch, G. J., and Warden. J., in the case of 
Stifidei V. Cropcil (3) (which does not seem to have been alluded to in 
Lalluhhai v. Bai Amrit), oi which the facts are fully explained on p. 182 
of I.L.R., 6 Bom., in the judgment in Lakshmandass SariipchaJid v. 
Dasrat, The remarks made in that judgment on this case are as follows :_ 

“ Sundar v. Gopal (3) decided by the High Court (Couch. 0. J., and 
W^'arden, J.) in 1867 was a case from the Konkan. It was a struggle 
between a registered mortgagee without possession against a subsequent 
purchaser with possession. The dates show that it must have turned 
wholly upon the force of Eeg. IX of 1827, s. 6, and nob upon any 
theory as to registration being notice. The mortgage was dated 22ad 
March, 1851. The deed of purchase was dated 12fch March, 1855. The 
mortgage was registered on the 19bh October, 1859, and the deed of 
purchase (as an examination of the records shows was registered on the 
24th December, 1860. The registration of the mortgage, being subsequent 
to the execution of the deed of purchase, could neither have afforded 
notice, nor the means of obtaining notice, of the mortgage to the purchaser 
before he made his purchase and [336] obtained possession of the mort¬ 
gaged premises ; but the registration of the mortgage being anterior to 
the registration of the deed of purchase, gave, by virtue of Reg. IX of 
1827, s. 6. to the mortgagee priority over the purchaser notwithstanding 
his possession. The parties were Hindus.” 

The facts of this case are, it will be noticed, very similar to those of 
the present case. In both the earlier cases, the mortgage unaccompanied 
with possession was not registered till after the delivery of possession to 
the subsequent alienee. The only difference is that in Sundar v. Gopal 
the later conveyance was a deed of sale, while here it was mortgage.. 

(1) 9 B. H. 0. R. 121. (2) 2 B. 299. (3) 4 B. H, C. R. A, 0. J. 68. 
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This distiuctioD, however, does nob seem to aifecb the decision. In the 
earlier case the judgment was based on Rae. IX of 1827. In the 
present instance, as both documents were of the same class and notice 
of the earlier was not proved, we may rely both on the Regulation and 
on Act XIX of 1843, by either of which the registered mortgage is to be 
preferred to the unregistered document. It is true that in Lalltibhai v. 
Bai Amrii (1) the Court laid stress on the necessity of a transfer of 
possession as the complement of a contract of sale in order to effect an 
absolute change of ownership; bub this judgment is qualified by the 
decision of bbe Privy Council in Kali Das MuUick v. Kanhya Lai 
Pundit (2), which has been followed by this Court in Ugarohand v. 
Madappa (3), LuUubhai v. Keso (4), Shankar v. Vtsan (5), Ramchandra 
v. Mhasu (6). Moreover, in Lalluhhai v. Bai Amrit it was pointed out 
that the transfer of possession might bo replaced by registration. 

We are, therefore, unable to hold that the registered mortgage, on 
which the plaintiff relies, was invalid by Hindu law owing to its not being 
accompanied with possession : and as it was anterior in date bo Mahadaji’s 
mortgage (though subsequently registered), it is impossible to apply the 
reasoning followed in Balaram Ncmchand v. Appa (7). in which it was 
held that a vendor having by an unregistered deed sold an estate, and 
having completed the [337] transaction by delivery of possession, retained 
no interest therein on which a subsequently executed and registered deed 
of sale could operate. This judgment was explained \n Sambhuhhai w. 
Shivlaldas (8) as follows :—“ What we decided in that case was that the 
priority given by Reg. IX of 1827 and Act XIX of 1843 bo registered 
over unregistered instruments did not operate to defeat the title of a 
person who had obtained possession under an unregistered conveyance 
previously to the execution of a registered conveyance to another person.’* 
Under these circumsUnces. then, we think that we must follow the 
decision in Sunder v. Gopal (9), which is strictly in accordance with the 
provisions of the registration law in force when the transactions took 
place, and has never been overruled. We, accordingly, reverse the 
decision of the District Judge and restore that of the Subordinate Judge, 
with costs on the respondeat (defendant No. 5) in this Court and the 
lower appellate Court. 

Decree reversed^ 


fi) 2 13. 299. 

(4) V. J. (1H86), p.33. 

(7) 9 B.H.C. R. 121, 


(2) 11 I. A. 218. 

(5) P.J. (1886). p. 35. 

(8) 4 B. 89 (92). 


(3) 9B. 324. 

(6) P.J. (1888), p. 14. 

(9) 4 B.II. R. A.O, J, 



732 


IX.] FHAMJI DORABJI GHASWALA Z). A. DORABJI GHASWALA 18 Bo: 


338 


18 B. 337, 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Ebam,ji Dor^ji Ghaswala {Oriqinal Defendant No. 1), Appellant 
V. Adarji Dorabji Ghaswala {Original Plaintiff), Respondent * 

[12th June, 1893.] 

Indian Suc^ssion Act {X of 1865), ss. 190. <i.&^-Exccutor de son tort-Suit by one execw 
tor de son tort against another-Letters of administration—Administration suit 

dau^t^fs i ^Tn 

administration assumed the management of the estate, and eaoh°reoeived°sums 

-‘S“H V:: 

L^oDj Hela, tnat the estate being unreDiesented tliA cnif nrMn\A u 

lXt5zri”.lf r.? ‘."At*. ^'5V““If-?:-* ““ “ 

tlln''suR.“'®‘'‘‘°'' TadminTs- 

[R., 7 Ind. Gas. 242 = 20 M L.J. 934 (9S5) = 8 M.L.T. 77 = (1910) M.W.N. 272.] 

Appeal from the decision of L. G. Fernandez, First Class Subordi¬ 
nate Judge of Poona, in Suit No. 88 of 1888. 

- 0 ®“® Pestonji Ghaswala died intestate on the 23rd August 

1877, leaving him surviving two sons, Adarji and Framji, a widow and 
S Poonr^^""’ considerable moveable and immoveable property 

Bnth*^f th* managed by his sons Adarji and Framji. 

collected the rents and outstandings of the estate and both 

The/bV'Tih mortgaged a portion of the estaL to pat off 

the debts of the deceased. But they did not take out letters of administra- 
tion to the estate of their deceased father. 

The widow and the daughters of the deceased obtained letters of 
administration, but limited to their shares or interests in the deceased’s 

OSCSf uO« 

In 1888 Adarji filed a suit against his brother Framji and all other 
members of the family to recover a sum of Es. 61,948-8-0 alleged to be 
due to him on account of moneys lent and advanced to his° deceased 

Itol "bv,V' o£‘“f ‘b ioovTlbl 

amount by sale of the deceased s property. 

Defendant No. 1, Framji, denied the alleged loans to the deceased 
and contended chat the suit was not maintainable in its present form. 

Defendants Nos. 2, 3 and 4 admitted the plaintiff's claim. 
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The Subor^inafce Judge passed a decree in plaintiff s favour, directing 
that the amount claimed should be recovered by sale of the deceased 
Dorabji’s nroperfcv. 

[339] Defeodant No. 1 appealed to the High Court. 

Alo,cpherson (with him Shivyatii Vithdi HhcindciTlcdT)^ for appellant 
fdefendant)Dorabji died intestate. Neither the plaintiff nor any other 
member of his family has taken out letters of administration in respect 
of the deceased’s estate. That being the case, the suit must fail under 
s. 190 of the Indian Succession Act (X of 1865). The letters of adminis¬ 
tration granted to the deceased’s widow and daughters are only limited 
to their right of suing for their shares. There is no provision in the Act 
for granting letters of administration otherwise than of the whole estate— 

In re Bai Berozha^ (1) ; In the ooods of Rdm Chand Seal (2). As a creditor, 
the plaintiff might and ought to have obtained letters of administration. 
His proper remedy was an administration suit. He cannot be allowed 
now to convert the present suit into an administration suit. 

P. M. Mctha (with him Ghanaskam Nilkant Nadkaryii), for respond¬ 
ent (plaintiff) The defendant No. 1 has been managing the estate of 
his deceased father ever since his death. In the absence of letters of 
administration he made himself an executor de S07i tort. As such, he is 
answerable to a creditor like the nlaintiff to the extent of the assets that 
may have come into his hands. We can. therefore, proceed against him 
under s. 206 of the Act X of 1865. As to the necessity of obtaining 
letters of administration under 3 . 190 of the Act, this point does not 
appear either in the pleadings or the issues raised in the lower Court. It 
must bo. therefore, taken to have been waived. It would not be right 
to reject the claim on this technical ground. 

JUDGMENT. 

Candy, J.—The plaintiff, who is the son of the late Dorabji Pestonji 
Ghaswala, has sued his brother defendant No. 1 and other members of 
his family to recover Rs. 61,948 said to be due to him from the estate 
of his father. The hrst Class Subordinate Judge passed a decree for the 
amount claimed with subsequent interest recoverable by the sale of 
certain properties described in the plaint and, in case of defioienoy, from 

the other estate of Dorabji Pestonji. 

[340] Against this decree the tirst defendant lias appealed. At the 
commencement of the hearing, his counsel, Mr. Maepherson, raised the 
objection that the suit was wholly barred by s. 190 of the Indian 
Succession Act. The point was taken in the lower Court, bub was disposed 
of by the Subordinate Judge with the following remark : — 

" It was urged that s. 190 of the Indian Succession Act bars this 
suit. But it has been admitted that letters of administration of Dovabirs 
estate have already been issued to some of the defendants.” 

To this mode of dealing with the question Mr. Maepherson objected, 
stating that the only letters of administration issued were granted to 
the widow and daugliters of the deceased, limited to the extent of their 
interests in the estate. He contended, on the authority of In Jic Bai 
Ferozhdi (1) and In the goods of Rani Ghayid Seal (2), that such limited 
administration could not bo granted and was wholly invalid ; but, 
without deciding whether the letters in question have any validity in 
regal'd to the shares of the ladies who obtained them, it seems clear that 

(1)P. J. (1984) p. 172. (2) 5 C. 2. 


734 



IX.] FRAMJI DORABJI GHASWALA V, A. DORABJI GHASWALA 18 Bom. 342 

they are not letters of administration such as are meant by s. 190. 
They purport to deal only with such shares in the estate as the ladies 
may be entitled to, and thereby expressly exclude the portions of the 
estate required for the payment of the deceased’s debts. 

Mr. Mehta, however, contended that the suit would lie under s. 266 
of the Succession Act (X of 1865), in as much as Framji by intermed¬ 
dling with the deceased’s estate was an executor of his own wrong. Now 
there can be no doubt that a creditor may sue an executor de son tort for 
the recovery of his claim; and assuming that the plaintiff was a creditor 
as he alleged in his plaint, and that Framji had intermeddled with his 
father’s estate and had assumed the management of it, we held that we 
could not, at that stage, without going into the evidence, dismiss 
the claim, which prima facie was sustainable against defendant No. 1 
to the extent of the assests which might have come into his hands 
[341] But on examining the evidence it became abundantly clear that 
the plaintiff was, just as much as his brother, an executor' de son tort 
and Mr. Macpherson thereon renewed his claim for the dismissal of the 
suit on the ground that without taking out administration one executor 
of his own wrong could not sue another or enforce his claims against the 
estate. This contention must, we think, prevail. The plaintiff’s own 
evidence shows that after the death of their father on 23rd August 1877 
both brothers assumed the joint management of his estate Some- 
cimes the one recovered the rents due for bungalows belonging to the 
estate and sometimes the other. The plaintiff collected all the rent due 
by Mr. Moore after Dorabji’s decease. Some of it was credited in the family 
account books and some not. The plaintiff cashed one cheque for 
Rs. 6,000 and gave another for Rs. 7,000 to Framji. He received and 
retained a sum of Rs. 4,000, as he had paid some of the deceased’s creditors 
out of his own funds. He joined with Framji in executing and renewing 
khatas m favour of other creditors of the deceased, and in mortgaging 
to one Natu some of the deceased’s property. The family account books 
remained under the control of both brothers, as is clear from the fact 
that in February. 1888, the plaintiff had them examined by his own 
pleaders, while, in the following month. Framji removed some of them, 
at least temporarily (we are not now considering the question whether he 
abstracted two of them altogether), and subsequently returned them to 
the karkun Bapujl. Under these circumstances, until an account is 
taken in an administration suit of all the sums that have come into 
the hands of the plaintiff on the one side and Framji on the other, it is 
impossible to say to what extenc the plaintiff remains a creditor of the 

estate. The Subordinate Judge has dealt with the suDject in discussing 

the 5th issue ; but we are unable to agree with him in thinking that this 
suit haying been brought by the plaintiff as one of the creditors of 
Dorabji’s estates, other accounts between him and Dorabji’s estate as 
one of the heirs of Dorabji cannot be imported into it, or that an 
administration suit would not be a more appropriate remedy. Until 
we know what amount the plaintiff has hitherto received* out of 
Dorabji’s estate it is impossible to say to what [342] extent that estate 

remains indebted to him. Under these circumstances we consider_(1) 

That the only course open to the plaintiff was to take proceedings to obtain 
the appointment of an administrator of the estate who either would 
administer it by the payments of the debts and the distribution of the 
surplus (if any) amongst the hairs after taking an account of all property 
already received out of it by the creditors or heirs,.or who could be compelled 
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to do so by an administration suit; <^nd (2) that this suit must be dis¬ 
missed with costs throughout. 

This finding renders it unnecessary to go into the other questions 
ai'gued on the appeal, and we, therefore, think it needless to express an 
opinion as to the validity of the alleged equitable mortgage or the effect of 
the alleged payment of interest by Framji. As, however, serious aspersions 
were thrown on Framji’s character in reference to the disappearance of 
the books, and the whole of the evidence on this point was fully discussed, 
we think it right to say that that evidence, though it gives rise to some 
suspicion, does not appear to us to prove conclusively that the missing 
books were stolen or abstracted by him. 

Decree reversed. 


18 B. 342. 

APPELLATE CIVIL. 

Before Sir Gharles S.irc/ent^ Kt,^ Chief Justice-, and Mr. Jnsiice Telang, 

Hari Balkrishna Joglekab {Original Defendant), Appellant v. 
Naro Moreshvar Joglekar (Original Plaintifi), Respondent,^ 

[I5bh June, 1893.] 

Coniract^Coniract Act {IX of 1872), s. 2^—Unlawful co>tsidfira/ion— Agreementhy^ 
plaintiff and defendant not to bid against each other at an auction — Specific Relief 
Act (I of 1877), $. 35— Void contiact. 

There is nothing necessarily unlawful in two or more persons agreeing not to 
bid against one another at an auction sale. 

[343] In order that a contract should be sot aside under s. 35 (1) (6) of the 
Speoifio Relief Act (I of 1877), the plaintiff should be shown to have been less to 
blame in the transaction than the defendant. 

[F,, 37 P.R. 1901 = 97 P L.R. 1901 : R., 24 B. 622 (627) = 2 Bom. L.R. 483 ; 1 G.L, 
J. 85 (89) ; U.B.R. (1897—1901) 317.] 

Second appeal from the decision of Rao Bahadur Kashinath 
Balkrishna Marathe, First Class Subordinate Judge of Ratnagiri with 
appellate powers. 

Suit for the cancellation of a bond. 

The plaintiff alleged that certain land, portion of which had been 
mortgaged to him and the rest to the defendant Balaji Keshav, was 
attached by one Govind Nagesh in execution of a money decree which he 


• Second Appeal No. 1000 of 1891. 

(1) Sectinn 35, Specific Relief Act (I of 1377): — 

Any person interested in a contract in writing may suo to have it rescinded, and 
suob rescis-^ion may bo aJjudged by the Court in any of the following cases, namely 
(rt) whore the contract is voidable or terminable by the plaintiff ; 

(6) where the contract is unlawful for causes not apparout on its face, and the 
defendant is more to blame than the plaintiff ; 

(c) whore a decree for specific performance of a contract of sale, or of a contract to 
take a lease, has been made, and the piiroha.scr or lessee makes default in payment of the 
purchase money or other sums which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subjeot-mattor, and the Court 
finds that such possession is wrongful, the Court may also order him to pay to the 
vendor or lessor the rents and profits, if any, received by him as such possessor. 

In tho same case, the Court may, by order in the suit in which the decree has been 
made and not complied with, rescind tho contract, either so far as regards the party in 
default, or altogether, as the justice of tho case may require. 
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(Govind) had obfcaioed against Balaji Keshav ; that, after the attachment 
had been levied, he and the defendant had agreed that they would together 
pay off the debt due to Govind, plaintiff paying Rs. 200 of it and the 
defendant the remainder ; that Govind should apply to the Court to sell the 
mortgaged land in separate lots, and that the plaintiff and the defendant 
would nob bid against each other at the sale, bat that each would purchase 
the portion of the land which bad been mortgaged to him; that, of the 
Rs. 200 . promised by the plaintiff, Hs. 100 should be paid by him 
immediately and the other Rs. 100 after bho sales had taken place. 

At the time of the agreement, however, the plaintiff had no money 
with him. It was arrange!, therefore, that the defendant should at once 
pay this Rs. 100 to Govind, and the plaintiff executed a bond to the 
defendant for that amount. 

[344] The plaintiff alleged that at the auction sale, which afterwards 
took place, the defendant, in breach of the above agreement, purchased some 
of the land which had been mortgaged to the plaintiff, and thus failed to 
fulfil the condition under which the bond had been passed. The plaintiff, 
therefore, brought this suit to have the bond for Rs. 100 cancelled. 

The defendant denied that any agreement of the nature alleged by 
the plaintiff had been made, and alleged that when the lands of Balaji 
Keshav were attached by Govind Nagesh, the plaintiff applied bo have 
the attachment raised, and had promised to oay Govind Nagesh Rs. 100 
if he would not oppose the application ; that as the plaintiff had at the 
time no ready cash with him, he gob the defendant to pay the money 
for him, and for this payment had executed the bond to the defendant. 
He further contended that the agreement alleged by the plaintiff was 
illegal. 

The Subordinate Judge (Rao Saheb M. G. Phatak) found that the 
plaintiff’s allegations were proved, and that the consideration and ohjecb 
of the agreement were unlawful under s. 23 of the Contract Act (IX of 
1872), and that the bond was, therefore, void and should be cancelled (1). 
He passed a decree for the plaintiff. In his judgment he said :_ 

“The agreement alleged and proved by the plaintiff is without any 
consideration, or at least the consideration or object of tbe agreement was 
unlawful. The parties had agreed to purchase the lands mortgaged to 
them alone, and were not to interfere [345] with the bids of each^obher. 
This was certainly injurious to the interest of the judgment-debtor, as the 
parties by their agreement had consented to allow each other to purchase 
the property at the lowest possible bids amongst themselves. The consi¬ 
deration or object of the agreement becomes unlawful under s. 23 of the 
Contract Act, as it implies injury to the property of the third person. Any 
bond executed in pursuance of such an agreement inherits the defect of 
the original agreement, and must on that account be held to bo void.’* 


(1) Section 23 of the Contract Act (IX of 1872) :— 

The consideration or object of an agreement is lawful unless_ 

it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions of any law' or 
is fraudulent; or j » 

involves or implies injury to the person or property of another • or 
the Court regards it as immoral, or opposed to public policy. 

In each of these oases, the consideration or object of an agreement is said to be un¬ 
lawful. Every agreement of which the object or consideration is unlawful is void. 

Section 24.—If any part of a single consideration for one or more objects, or* any 
one or any part of any one of several considerations for a single object, is unlawful the 
agreement is void. ’ 
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On appeal by the defendant the Court confirmed the decree on the 
following grounds : — 

Under s. 24 of the Contract Act, where any one of the objects, or 
any part of the consideration, is illegal, the contract is void. Under the 
circumstances disclosed by the evidence, an illegal object has entered into 
the transaction, of which the bond sued on is a part, and the bond is, 
therefore, void on account of its not being executed for a purely legal con¬ 
sideration The parties are in pari delicto** 

The defendant preferred a second appeal. 

Ganesk Krhhna Deshmukh, for the appellant (defendant).—The lower 
Courts httve made out a case for the respondent which he himself did 
not make. He wanted to have the bond rescinded on the ground that 
we had failed to perform our part of the agreement, while the lower 
Courts have set it aside as illegal. The plaintiff never alleged that the 
bond was illegal. We submit that such an agieement is not illegal— 
Doorga Singh v. Sheo Pershod Singh (l). Even assuming that the agiee- 
menb is illegal, still the plaintiff cannot sue to set it aside under s. 35, 
cl. (Z)), of the Specific Helief Act. The contract is unlawful for causes 
not apparent on its face, and the plaintiff and the defendant have been 
held equally to blame. 

Makadeo Chimnaji Apte, for the respondent (plaintifi).—The objec¬ 
tion as to the making out of a new case and the point in cimrection with 
the Specific Relief Act have been urged for [346] the first time in second 
appeal. They ought to have been urged by the defendant in the lower 
apoeal Court. In his written statement the defendant con*ended that 
the agreement was illegal; therefore, he cannot now turn round and say 
that it was legal. Clause (a), p. 35, of the Specific Relief Act is applicable, 
and not cl. (i). The appellant failed to comply with the conditions of 
the agreement, and, therefore, it became voidable or terminable at our 
option. 


JUDGMENT. 

Sargent, C. J. —Both the Courts below have dealt with this case 
as one of an uolawlul contract which tlie plaintiff was on that ground 
entitled to rescind. But there is nothing necessaiily unlawful in two 
or more persons agreeing not to bid against one another at an auction- 
sale:—see Doorga Singh v. Sheo Pcrshad Singh (1). Nor, assuming the 
contract in this case to have been unlawful, has the other condition 
been eati^fiad, under which alone it could be rescindpd under s. 35 (5) of 
the Specific Relief Act, namely, that the plaintiff should have been shown 
to have been less to blame in the transaction than the defendant. On 
the contrary, the Judge of the Court of appeal says that plaintiff and 
defendant were in pan delicto. 

Mr. Apte, however, has argued that his case, as stated in the plaint, 
really falls under s. 35 (a) and not s. 35 (b) of the Specific Relief Act Ha 
argues that the conditions, whicli under the terms of tlie agreement were 
to be performed by the defendant, have not been performed by him ; and 
the agreement being thus '* voidable or terminable'* at plaintiff’s option, 
he is entiiled to claim rescission on that ground. This point has really 
not been gone into by the Courts below; and though there are exoressions 
here and there in their judgments touching upon it, wo cannot accept them 


(1) 16 C. 194. 
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ag amounting feo findings. We must, therefore, send down the following 
issue to the Court below ;— 

1. Whether the contract, the subject of the suit, had, at the date of 

the institution of the suit, become on any ground voidable or terminable 
by the plaintiff? 

Finding bo be returned within two months. 

Issue sent down. 
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[347] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 


Ratachand Mayachand (Original Plaintiff), Appellant v. Sultan 
Rahimbhai and ANOTHEii (Original Defendants), Opponents.^ 

[l9ch June, 1893J 

Dekkhan AgHcuVurists^ Rplief ActiB'^mbay Act SVII of IBrnSpecitl Judoe—Findina 
of fact—Civil Procedire Code {XIV of 1882). s. 612--Practice-Pro edure. ^ 

When the Special Judge under the Dekbhan Agriculturists* Relief Act (Bombay 
Act XVII of 1879) entertains a clear opinion that the findings of the Subordinate 
Judge on the questions of fact are errooe )us, and exerci>es bis discretion in 
setting aside the decree, the High Court will not in its extraordinary jurisdiction 
interfere with that discretion, except under most exceptional circumstances. 

[R., 19 B. 266 (288),] 

Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code. Act XIV of 18S2) against the decision of R-io Bahadur 

Mahadeo Govind Ranade, Special Judge under the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879). 

The plaintiff sued the defendants, Sultan, Sakkar and their surety 
Sakharam to recover seventy-seven rupees alleged to have been due under 
an oral agreement. 

Defendants Sultan and Sakkar denied their liability. Defendant 
Sakharam admitted the claim. 

The Subordinate Judge found the claim proved, and passed a decree 

for the plaintiff and against all the defenrlants. 

Sultan and Sakkar being dissatisfied presented an application for 
revision to the Special Judge under the provisions of the Dekkhan Agricul- 
tur'sbs* Relief Act (XVII of 1879). Tlie Special Judge examined theevidence, 
and varied the decree by rejecting the claim against Sulian and Sakkar! 

The plaintiff applied to the High Court under its extraordinary 
jurisdiction, and contended that the Special Judge had no jurisdiction in 
his revisional powers, to interfere with the findings of fact of the Court 
of first instance. 

Vishnu K. Bhatavdekar with G. L. Ckandorhar, appeared for the 
applicant (plaintiff). They relied on Shidu v. Bali (1). 

JUDGMENT. 

[348] Sargent, C. J.—When the Special Judge entertains a clear 
opinion that the findings of the Subordinate Judge on the questions of 

’ Applicatioa No. 46 of 1893 under extraordinary jarisdiotion. 

(1) 15 B. 180. 
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fact are erroneous, and exorcises his discretion in setting aside the decree 
on that ground, we think it would be most inconvenient if this Court were 
to allow itself, in the exercise of its extraordinary jurisdiction, to interfere 
with that discretion, except under most exceptional circumstances. We 
must, therefore, reject the application. 

Application rejected. 


Bapu Bin Mahadaji {Origvial Defendant), Appellant v. 
MaHADAJI Vasudeo (Original Plaintiff), Respondent.^ 

L21st June, 1893.] 

Landlord and tenant—Bight of possession claimed by tenant against landlord—Mort¬ 
gage by landlord—Possessory suit in the Mamlatdar's Court by the tenant against 
the mortgagor — Decree in favour of the. ienani—Assignment of mortgage by ynortgagee 
—Purchase of the equity of redemption by the assignee —Merger —Siiii brought by 
the assignee to recover qjossessioyi —Assij^nee bound by Mamlatdar's order against 
mortgagor —S. 16t of the Mamlatdar's Act {Bombay Act V of 1864)— S. 18+ of the 
Matnlatdar's Act {Bomba?/ Act III of lS76)—Ari. 46, sch. II of the Limitation 
Act (IX of 1871). 

One Ramii Chikoe, who was the owner of the land in dispute, mortgaged it 
to Baji in July, 1870. In October, 1876. Bapu. a tenant of the land, obtained 
an injunction against Ramji restraining him from interfering with his (B^pu’s) 
possession, in a possessory suit which was filed in the ^lamlatdar’s Court in 
May, 1876. In July, 1877, Baji obtained a decree on his mortgage, and in 
execution ho got possession of the pronerty from Ramji (the mortgagor) in June, 
1879. The plaintiff, who was the assignee of both Baji and Ramji (mortgagee and 
mortgagor), sued Bapu in ejectment in September, 1888. Both the lower Courts 
allowed the claim. On second appeal by Bapu. the plaintiff (inter alia) contend¬ 
ed that [349] having taken an assignment of the niorigage from the 
mortgagee, ho was not bound by the proceedings in the Mamlatdar's Court 
in 1876 against the mortgagor. But 

Qeld, that when the plaintiff, having previously taken an assignment of Baji’s 
mortgage, purchased the equity of redemption from Ramji, the mortgage was 
extinguished, there being no circumstance from which an intention could be 
presumed to keep it alive. The plaintiff could not stand in a bettor position 
than Ramji, and was bound by the proceedings in the Mamlatdar’s Court, 


• Second Appeal No. 972 of 1891. 

t Section 15 of the Mamlatdar’s Act (Bombay Act V of 1864) :— 

The party to whom the Mamlatdar shall give immediate possession, or whose 
existing possession he shall maintain, shall continue in possession until ejected by a 
decree of a Civil Court. 

I Section 18 of the Mamlatdar’s Aot (Bombay Act III of 1876) :— 

The party to whom the Mamlatdar shall give immediate possession, or restore 
a use, or in whose favour an injunction has been granted, shall continue in possession 
or use until ousted by a decree or order of a Civil Court. 

Provided that nothing in this section shall prevent the party against whom the 
Mamlatdar's decision is passed, from recovering by a suit in the Civil Court mesne 
profits for the time ho may bo kept out of possession of any property, or out of enjoy¬ 
ment of any use : 

Provided further that in any subsequent suit or other proceeding in the ordinary 
Civil Court between the same parties, or other persons claiming under them, the 
Mamlatdar’s decision respecting the possession of any property, or the enjoyment of 
any use, shall not be held to be conclusive. 
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notwitbstanding that he had taken an assignment of Baji’s mortgage. In 
those proceedings the defendant had claimed a right of permanent possession as 
against the Chikne family, and the effect of the Mamlatdar’s order was to 
continue him in possession until ejected by the decree of a Civil Court. It was, 
therefore, incumbent upon Bamji to bring a suit within three years from the 

Mamlatdar’s Older, as provided by art. 46, sch. II of the Limitation Act (IX of 
1871). and that not having been done, the plaintiff, who derived his title from 
Ramji, could not recover possession from the defendant, 

Beldt further, that ever since the proceedings in the Mamlatdar’s Court com¬ 
mencing with the defendant’s suit in May, 1876, the possession of the defendant, 
whatever may have been its nature originally, was distinctly adverse to Ramji 
and also to plaintiff, who as assignee might have taken possession at any time 
under the mortgage, and the present suit not having been brought until 
September, 1883 was barred by the Limitation Act (XV of 1877). 

[R., 28 B. 601 = 6 Bom. L.R. 612 (621).] 
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This was a second appeal from the decision of the First Class Subor¬ 
dinate Judge of Satara with Appellate Powers. 

Suit to recover possession of land. 

The land in dispute originally belonged to a family named Chikne. On 
the 4th July, 1870, Kamji Chikne mortgaged it to Baji Moreshvar Patankar. 
In May, 1876, Bapu bin Mahadaji. the present defendant, brought a 
possessory suit in the Mamlatdar's Court for an injunction restraining 
Eamji Chikne from interfering with his enjoyment and possession. The 
Mamlabdar found that though the land belonged to the defendants in that 
suit, still its possession was with the plaintiff, and he granted the injunction 
prayed for on the 9th October, 1876. 

[350] He made the following observations in his judgment:— 

“ Moreover, the plaintiff has stated in his application (plaint) that the 
aforesaid land is under his mirasi vahivat ; and the receipt, which is given 
in evidence, is recorded as Ex. 7. It bears the signatures of Bahirji bin 
Janoji Chikne, and in the beginning the plaintiff’s name is entered as ‘ To 
Bapu Mahadaji Patne.’ In that receipt, items have been entered four 
times, from which it is clear that the land is not plaintiff's mirasi land, 
but that it belongs to Chikne, and is with the plaintiff for cultivation. 
The plaintiff', therefore, on being questioned regarding the same, states as 
follows :—‘ The land has not been held by me from the inamdar. There 
is DO khata (account) in my name in the Government books. The defend¬ 
ant’s father having let (the land) to my father (for) cultivation, the vahivat 
(management) is with me and I have been paying the assessment to them. 
I have stated in the application (plaint) that the vahivat (management) 
has been mine for over twelve years.’ He makes a statement to this effect 
in his answer Ex. 6. 

“Now the object of the defendants is to get the lands (into their 
possession), they having considered the same to be their own; but as the 
plaintiff thinking himself to have become the owner of the land according 
to law ])y reason of hia being a tenant for many days would not give it up, 
they (the defendants) have caused obstruction and tried bo recover posses¬ 
sion of the land by getting their vahivat declared in a possessory suit. The 
case is simply this. However, it is indeed true that the original owners 
(of the land) must really be the defendants, and it is proved also by the 
admission of the plaintiff. It is clear from the receipt Ex. 7. {i. c.) from 
the receipt given to the plaintiff by Bahirji, the father of Krishna (Kusaji) 
Bahirji, the defendant No. 2, that the land belongs to the defendants as 
owners; but I did (do) not think it proper, on a consideration merely of 
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their ownership, to say that the vahivat belonged to them. From the 
inquiry held, and from personal inspection of the land, and from the fact 
of labour, &c , having been bestowed thereon, the plaintilf’s evidence seems 
to be true. (I) therefore (order that) the plaintiff should carry on the 
vahivat of the land and the trees mentioned in the [351] plaint, and that 
the defendants should nob cause obstruction to the same. The land 
belongs to defendants as owners, and they should got their suit in respect 
of their ownership decided by a Civil Court.” 

Oti the 13th July. 1877, Baji Moteshvar obtained a decree on his 
mortgage empowering him to recover the mortgage-debt, or, on tho failure 
of the mortgagor to pay the debt, to take possession of the property. In 
execution of this decree. Baji Moreshvar took possession of the land from 
Ramji Ghikneon the 17th June, 1879. 

In the year 1883. Mahadaii Vasudeo Karandikar. the present plaintiff, 
alleging himself to be the assignee of Baji Moreshvar’s right as mottgagee 
and ul-o of the equity of redemption of Eamji Chikoe (the mortgagor), 
brought a suit to eject the present defendant on a specific act of trespass 
said to have been committed in the year 1882. The Court of first instance 
dismissed the suit on the ground {inter alia) that although the land once 
belonged bo bheChiknes, they had lost their right by their omission to suefor 
possession within three years from the date of the Mamlaldar’s above- 
mentioned order, and that the sale to the plaintiff of their equity of 
redemption having been made after their right was extinguished, had con¬ 
ferred no right on the plaintiff. On appeal the decree was confirmed. 

In second appeal, the High Court doubted whether “ the omission of 
Chikne to sue w’ould have the precise effect which the lower Court has 
attributed to it ; for when the defendant brought his suit in the Mamlat- 
dar’s Court, he sued merely as a tenant whose possession had been 
disturbed within the period of his tenancy, and it was as a tenant entitled 
to present possession that he obtained an injunction against Chikoe." 
The High Court, however, did nob decide the question, but confirmed the 
decree of the lower Court, and left it open to the plaintiff, if so advised, 
to seek his remedy against the defendant as his tenant. (See Printed 
Judgments for 1888, p. 6 ) 

The plaintiff accordingly in September, 1888, as assignee of the rights 
of the mortgagee Baji Moreshvar and of the equity of redemption of 
Ramji Chikne, brought the present suit against the [332] defendant to 
recover possession of the land and mesne profits, alleging that the defend¬ 
ant was merely a yearly tenant. 

The defendant answered that tho land did not belong to and was 
never in the possession and onjoymont of tho Chiknes through whom 
the plaintiff claimed; that he (the delendant) did nob hold it as yearly 
tenant from anybody ; that it belonged to him and had been in his 
possession and enjoyment from the time of his ancestors; that on the 9ch 
October, 1876, he had obtained against tho Chiknes a decree in a 
possessory suit in respect of the land in dispute ; that the alleged mortgage 
in favour of Baji Moreshvar was fictitious, and the decree obtained there¬ 
on was fraudulent: that the claim was time-b irroi, and that the suit was 
also barred by the decree in the suit of 1883, which tho plaintiff had 
brought against him for possession of the land. 

The Subordinate Judge found that the suit was not time-barred, nor 
was it barred either by the order of the Mamlatdar in the possessory 
suit of 1876, in which the defendant merely complained as a tenant whose 
possession bad been disturbed, or by the deoision in the suit of 1883i 
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and that the defendant having denied the Chiknes' title became liable 
to be ousted by the plaintiff, who derived his title through the Chiknes. 
He, therefore, allowed the claim. 

On appeal by the defendant, the Court confirmed the decree, holding 
that the Chiknes’ lease to the defendant was proved. The Court remarked : 
“ Once a tenant always a tenant, and unless and until the relationship of 
tenancy is got rid of, defendant's possession cannot become adverse as 
against the landlords or their vendees, how long so ever his tenancy may 
continue and the tenancy dues have remained unpaid. EKhibifc 23 contains 
a most distinct admission, on the defendant’s part, that he accepted the 
lands in suit as the Chiknes’ tenant and paid the rents to them as their 
tecant. His denial of tenure having for the first time occurred during the 
progress of original suit No. 37 of 1883, falls within the statutory period.” 

The defendant preferred a second appeal. 

Manekshah J. Taleyarkhan Jor the B,pDe\\Q.rit (defendant):—We con¬ 
tend that the suit is time-barred on two grounds. First, the [353] 
Mamlatdar’s decree in our favour was passed in the year 1876. The 
respondent’s assignor, Ramji Chikne, who was one of the defendants in 
that suit, took no steps within the statutory period, that is, within three 
years, to cancel that decree, and the right to do so is now barred. In 
order that an aggrieved party should get relief, he must bring a suit within 
three years from the date of the Mamlatdar’s decree : and if that be not 
done, the Mamlatdar’s order concludes him and his assignee also. Secondly 
we say that if we paid rent to the Cnikoes at all, it must have been prior 
to 1876. There is nothing to show that we paid them rent afterwards. 
Non-payment of rent for more than twelve years, coupled with the fact 
that W 0 have been asserting our right since the Mamiatdar’s decision in 
1876, supports our plea of adverse possession. 

Mahadeo Chimnaji Apte, for the respondent (plaintiff):—The appellant 
was examined as a witnes=5 in the possessory suit, and he distinctly 
admitted that he was a tenant, and claimed to hold the land as mirasdar 
because he was in possession for a long time on payment of rent. The 
tenancy being thus admitted, his possession cannot be adverse either 
to the Chiknes or to the plaintiff as their assignee unless and until some 
overt act on his part denying our title is proved. We seek to recover 
possession in our twofold capacity: first, as the assignee of the mortgagee 
Baji Moreshvar, and, secondly, as the assignee of the mortgagor Ramji 
Chikne Even supposing that our claim as the assignee of the mortgagor is 
barred under the Mamlatdar’s Act (Bombay Act Y of 1864), still our claim 
as the assignee of the mortgagee cannot be affected by the Mamlatdar’s 
decree, which was subsequent to the mortgage. The decree was passed 
against the mortgagor, and, therefore, it cannot bind the mortgagee. 

[Sargent, C. J.—You are the assignee of both the mortgagor and 
mortgagee ; therefore your right as mortgagee has become merged in that 
of the mortgagor, unless you show that there was an intention to keep the 
mortgage alive. See Lomba Gomaji v. Vishvanath Amrit (1).] 

[354] We submit that there is nothing in the present case to show 
that there was no intention to keep alive the mortgage. The purchase of 
the equity of redemption by the mortgagee does not operate to extinguish 
the mortgage —Vinayak Balvant v. Dhuiidiraj (2). The doctrine of merger 
is a doctrine of English law. and is not applicable to India. 


(1) 18 B, 86. (2) P. J. (1882), p. 351. 
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The present IMamlatdar's Act (Bombay Act III of 1876) is not applic¬ 
able to this case. The case is governed by Bombay Act V of 1864, which 
did not lay down any period of limitation. The Limitation Act then in 
force was Act IX of 1871, and the language of art. 46, sch. II, of that Act 
was dilferent from that of art. 47 of the present Act (XV of 1877). 

JUDGMENT. 

SaR(;ent, C. J.—It has been contended by Mr. Apte that the plaintiff 
having taken an assignment of Baji's mortgage was not bound by the pro¬ 
ceedings in the Mamlatdar’s Court, the effect of which is the important 
Question in this case. It appears, however, that the plaintiff subsequently 
purchased the equity of redemption of the Chikne family, and there being 
no circumstance from which an intention can be pi'esumed to keep the 
mortgage alive, it must be regarded as extinguished —Lomha Goviaji v. 
Vtshvanaili A/urtt (1). 

The plainuff cannot, therefore, in our opinion, stand in a better 
position than the Chikne family, and it, therefore, becomes necessary to 
consider what was the effect of the proceedings in the Marolatdar’s 
Court The Mamlatdar’s judgment shows that the defendant, whilst 
admitting that the land in question had been let by the plaintiff’s father 
to his father, claimed by long possession, whatever the exact nature of his 
title may be, to liave acquired at any rate a right of permanent possession 
of which the Chikue family could not deprive him ; and the effect of the 
Mamlntdar’s order was to maintain the defendant in possession (directing 
the Chikne family not to obstruct his possession) w’ithin the meaning of 
s. 15 of the Mamlatdar’s Act V of 1864. and so to continue him in 
possession until ejected by a decree of the Civil Court, Such, we think, 
was tile effect of that section having regard to the several sections of the 
Act, althougli [ 355 ] it is made clearer by the language of s. 18 of the Act 
of 1876. It was, therefore, incumbent on the Chikne family, who claimed 
to treat him as a tonant-at-will, to bring a civil suit within three years as 
provided by cl. 4G of tlie Limitation Act of 1871, and that not having 
been done, the plaintiff, who derives his title as owner from that family, 
cannot now n cover possession from the defendant, whatever may be the 
precise nature of defendant’s title to the possession. 

But we think that tlio defendant must also succeed under the Act of 
Limitations. Ever since the proceedings in the Mamlatdar’s Court 
commencing with the defendant’s suit in May, 187G, the possession of the 
defendant, whatever may have been its nature originally, is shown, from 
what has been above stated, to have been distinctly adverse to the present 
claim as against the Chikne family, and also as against the mortgagee who 
might have taken possession at any time under the mortgage. As the 
present suit to obtain possession w^as not instituted till September. 1888, 
it is barred by the Statute. 

On both these groun is, therefore, wo think that the decree of the 
Court below must be reversed, and the plaintiff’s claim be dismissed, with 
costs throughout on the plaintiff. 

Decree reversed—Claivi dismissed. 


(1) 18 B. 86. 
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Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Bayley and Full 

Mr. Justice Gandy. BENCH. 


Keshav Pandurang (Original Defendant), Appellant v. Vinatak 
Hari {Original Plaintiff], Respondent.^' [22ad June, 1893.] 


18 B. 335 

(F.B.). 


BegiUralion—Begisiraiion Act (771 of 1877), s, 50— Priority—Purchaser under an 
unregistered deed—Lease of the land by purchaser to the vendor—Decree for rent 
obtained by the purchaser against the vendor—Effect of such decree on purchaser's 
title in competition with the title of subsequent purchaser under a registered deed. 

On the 7th August, 1876, the defendant purchased the property in dispute under 
an unregistered sale-deed. On the same day be leased it to his vendor. In 1878 
be obtained a decree for rent against bis vendor. On the 23rd May, 1881, the 
plaintili [356] purchased the same property from the same vendor under a 
registered deed of sale. In 1688 the plaintiff sued the defendant to establish his 
right to the property and to recover possession. 

Held, that the plaintiff was entitled to a decree, his registered deed taking 
priority to the prior unregistered deed of the defendant, 

Section 50 (1) of the Registration Act (III of 1877) did cot give the defendant 
priority in virtue of the decree which he obtained in the rent suit, for in that suit 
the defendant’s ownership was not in dispute, and the decree merely adjudicated 
as to the relationship between the defendant and his vendors created subsequently 
to the sale. The defendant’s title as owner was not merged in the decree, but 
still rested exclusively on bis deed of sale. 

Rolluri Nagabhashanum v. Ammanna (2) and Madar Saheh v. Subbaravalu 
distinguished. 

[F., 28 C. 139 (141): R., 27 B. 452 (482). ] 


Second appeal from the decision of M. P. Khareghat, Assistant 
Judge of Thana. 

The property in dispute originally belonged to Ladkoba Balaji, Nara- 
yan Pandurang and Nabhu Pandurang as members ofan undivided Hindu 
family. It was sold by Ladkoba B-ilaji and Narayan Pandurang on the 
7th August, 1876, under an uuregistered deed of sale to defendant Keshav 
Pandurang, who, on the same day, leased it to them as his tenants. In 
1878, he sued them for rent and got a decree. He again sued them for 
rent and possession in 1885, got a decree, and obtained possession on the 
26th January, 1387. 

In the meanwhile, Narayan Pandurang and Nathu Pandurang sold 
the property to the plaintiff Vmayak Hari Sinkar with [357] possession 


• Appeal No. 20 of 1892 under s, 15 of the amended Letters Patent of the High Court. 

(1) Section 50 of the Registration Act (III of 1877)Every document of the kinds 
mentioned in els. (a). (6), (c) and {d) of s. 17, and els. (a) and (6) of s, 18, shall, if duly 
registered, take effect as regards the property comprised therein, against every unregis¬ 
tered document relating cothe same property and not being a decree or order, whether 
Such unregistered document be of the same nature as the registered document or not. 

Nothing in the former part of this section applies to leases exempted under the 
proviso in s. 17, or to the documents mentioned in els. ^e), (/), {ff)Ag), {h), (i), (;), (k), (/), 
(m), (n), and (o) of the same section- 

Explanation .—In cases where Act No. XVI of 1864 or Act No. XX of 1866 was in 
force in the place and at the time in and at which such unregistered document was exe¬ 
cuted, “ unregistered ” me-^ns not registered according to such Act; and where the 
document is executed after the first day of July, 1871, not registered under Act No. VIII 
of 1871, or this Act. 

(2) 3 M. 71. (3) 6 M. 88. 
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under a registered deed of sale dated the 23rd May,1881. The plaintiff now 
sued the defendant to establish his right to the land and for possession. 

The Subordinate Judge allowed the plaintiff’s claim on the following 

grounds :— 

“The chief question for decision is, then, which of the parties is 

entitled to the field Hirashet * * * 

The question must be answered in favour of the plaintiff. For his 
deed ot sale (Ex. 37) has been registered under the provisions of Act 
III of 1877. He is. therefore, entitled to priority over the defendant, whose 
deed of sale (J^x. 9) is an unregistered document under s. 50 of Act III of 
1877. But it was contended for the defendant that the possession of the 
vendors as tenants of the defendant ouerated as constructive notice of the 
defendant's title to the plaintiff. Bub this contention cannot be allowed. 
Fort lie plaintiff has no reason to suppose that the possession of his ven¬ 
dors was otherwise than as owners It is not shown that the plaintiff 
had any knowledge of the defendant’s decree (Ex. 10) obtained by him 
against his vendors for rent in 1878. Under the^e circumstances the 
plaintiff is entitled to priority. (LL.R. 12 Bom.p. 569).” 

On appeal by the defendant the decree was confirmed. 

The defendant filed a second appeal. 

Mahadco Chivmaji Apte, for the appellant (defendant). 

Maiiekshah J. Taleynrkhan, for the respondent (plaintiff). 

August 1st, 1892. Jaiuhne, J. —Tli^ only point argued relates to the 
construction to he placed on the words "not being a decree or order” in 
the first part of s. 50 of the Registration Acts of 1871 and 1877. The 
question is, whether the Court below was right in giving priority to the 
plaintiff’s registered deed of sale, dated the 23i'd May, 1881, over the 
defendant’s ur)registered deed of sale, dated the 7th August, 1876. 

It appears that in 1878 the defendant obtained a decree against his 
vendors for rent and another in 1887 against them for rent and possession. 
To those suits the plaintiff was nob a party: and it is nob part of the 
defendant’s case that his deed of sale was merged in the decrees, nor 
that the plaintiff had any [358] sorb of notice, or knew that the property 
was in the possession of any person other than the vendor. At the defend¬ 
ant’s appeal here it was contended on his behalf that the effect of the 
excepting words quoted above from s. 50 was to atfeeb the plaintiff with 
notice, and that the defendant's deed was entitled to priority. No 
autliority was cifed for this conbenbion. 

The case of Eollnri Naqahhashanum v. Ammanna (1) is not on the 
same footing. In that case the unregistered document became merged in, and 
superseded by, a decree, as is pointed out in ^adar S'xheb v. Suhhxraijaln 
(2\ in whicri case also the learned Judges point out that the effect of the 
contention of the present appellant that his unregistered document is to 
have priority, because of decrees to which the plaintiff was not a party, 
wouhi have this result, that it would be only necessary to pub such a 
document in suit to be able successfully to defeat the Registration Act. 
The intention of the Act is to vu'avenb fraud by giving notoriety to the 
document, and it may be admintei that some notoriety is given by the 
passing of a decree, bub 1 think not enough to prevent fraud. In Baijnath 
v. Lach7)ia7i Das (3) the effect of the words " nob being a decree or order *’ 
is confined to the case of the unregistered document being merged in a 
decree. The case of The Hi77iala7ja Ba7ih\, The Simla Bank (4) seems to 


{1)3M, 71 (2) 6 M. 68. (3) 7 A. 888, (4) 8 A. 23. 
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have been decided on a point different from that now before us. The 
registry of an assignment of a deed which required registration was held 
in England to be no notice to the subsequent purchaser— Honeycomb v. 
l^aldron (1). An assignment of a decree was held to require registration 
—Gopal V, Trimhak (2). 

There is nothing unreasonable in the limited construction which two 
High Courts have placed on the excepting words. I concur in that inter¬ 
pretation, and would confirm the decree with costs. 

We have, however, the misfortune to differ in opinion; and as the 
case is of general importance, we think we should affirm the decree with 
costs, leaving the appellant, if so advised, to appeal when the question 
will come before a Court of three Judges. 

[ 359 J Telang, J. The plaintiff sued to be declared owner, and to 
be put in possession of the land, the subject-matter of the suit, claiming 
under a deed of sale executed in his favour in 1881 by Narayanand Nathu 
Pandurang. The defendant claims under a prior deed executed bv Narayan 
Pandurang and one Ladkoji, who was alleged to be an uncle of Narayan 
and Nathu Pandurang. The Assistant Judge held that the plaintiff’s deed 
was proved ; that Ladkoji was not, as alleged, the uncle of Naravan and 
Nathu ; and that under s. 50 of the Registration Act the plaintiff’s deed, 
though later in date than the defendant’s, was entitled to priority. This 
point of priority was the only one argued before us. 

The defendant’s deed is admittealy one the registration of which is 
not compulsory, and it has been alleged, and not denied, that some years 
before 1881, when the plaintiff’s purchase took place, the defendant had 
let the land to Narayan Pandurang and obtained a decree against him 
for the rent due. And the question is, whether an unregistered deed 
of sale coupled with a decree for rent against the vendor, must, under 
s. 50 of the Registration Act, be postponed to a later deed of sale by the 
same vendor which is registered. 

Now, it has nob been denied that, if the decree had been one contain¬ 
ing an express declaration of title as well as an award of rent, the subse¬ 
quent purchaser with a registered conveyance, even though without notice 
of the prior title, would have been bound by such deci'ee. It is argued, 
however, that a decree which does nob contain such a declaration, has not 
the same legal operaticn. I cannot concur in this view. Section 50 
contains an enactment, which admittedly invalidates a transaction per¬ 
fectly valid at the time it is entered into, as against a subsequent trans¬ 
action to which the party claiming a benefit under the first is in no wav 
party or privy. To the extent that the intention of the Legislature to do 
this is clear from the language employed by it, we are, of course, bound 
to give effect to that intention, without reference to what might be called 
its apparent hardship—see Body v Raise, Hzint v. Raise and Fenning v. 
Raise (3). But [360] we are not, I think, bound to go further. We 
ought not, in the case of such an enactment, to give effect to anything 
but clear language directing such an invalidation ex post facto, and we 
ought not, I think, by construction, to limit the words of exception or 
restriction in such an enactment which the Legislature has itself thought 
fit to employ- In spite of the large words of the enacting part, this Court 
has consistently limited them to the cases where the subsequent purchas¬ 
er has no notice of the prior unregistered conveyance. In doing so, it 
has followed that series of authorities in England which is referred to by 
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Lord Chancelior (Lord Cairns) in Aqra Bank v. Barry (l). In the present 
case we have to deal not with the enacting part, but with the exception 
grafted upon it by the Legislature itself. And as the words except a 
decree or order ” generally from the operation of the enacting part, we 
ought, I think, to interpret them largely, and to hold that all decrees and 
orders whatsoever come within the purview of the exception. 

If this view is correct, its application to the present case is obvious. 
Long before the purchase made by the plaintiff, the defendant had obtained 
not merely a conveyance from the plaintiff’s vendor, but also a decree 
against that vendor for rent of these very premises under a contract of 
tenancy averred and proved. The effect of that decree I take to be this, 
that the plaintiff’s vendor at the date of that decree incontestably became 
the defendant’s tenant, and could nob claim to be owner of the property. 

It is not pretended, in the present case, that anything occurred between 
the date of that decree and the sale to the plaintiff to alier the character 
of his legal relation to the property. The plaintiff, then, could only take 
such a title as his vendor had, and the decree being nob invalid as against 
bis conveyance, he must be deemed to have taken merely his vendor’s title 
as tenant of the property, whatever such title may be. I see nothing in 
s. 50 of the Registration Act to prevent our giving this effect to the decree 
as against one who claims under the defendant in the suit in which the 
decree was passed. 

The cases, which have been referred to, do not appear to me to militate 
against this view. In Koliuri Nagahhashamim v, [361] Ammanna (2), 
indeed, the Court said that “ the decree was binding on the judgment- 
debtor, and on all persons who might thereafter acquire title from him. ” 
That remark is suflicienfc to govern this case. Koliuri Nagabhashaimvi v. 
Amina^via is referred to and distinguished in a subsequent case in Madras 
—Madar Saheb v. Subharayalu (3), where the decree was held not to 
affect the title of the subsequent purchaser. Bub the sequence of events 
there rendered that conclusion almost inevitable. Tliere was first the 
unregistered conveyance, and then the registered conveyance which took 
effect as against the former under s. 50. And after this second conveyance 
came the decree made upon the basis of the first conveyance. There being 
nothing in the Registration Act to justify the fiction of relation being resort¬ 
ed to, the decree as a document subsequent in date to the second conveyance 
could obviously nob have any effect against the title created by such second 
conveyance. And the Court so decided. The gist of the decision is not, I 
venture to think, contained in the phrase that the prior document was 
" merged in, and superseded by, a decree,” but in the phrase which 
the Court distinctly emphasizes, viz., "prior to the execution of the 
registered conveyance.” It is that priority on which the decision rests. 
The case of Baijnaih v. Lachviayi Das (4) was also cited to us. Bub I 
do nob understand that case, any more than the Madras case, as limiting 
the meaning of the w'ords " a decree or order.” The Allahabad Court, 
indeed, goes somewhat further in favour of the decree-holder than the 
Madras case, whether rightly or wrongly it is not now necessary to con¬ 
sider. The Judges there apparently hold that a decree obtained even 
after the registered conveyance is good as against the registered conveyance, 
if only it is obtained before a suit is instituted on the strength of the 
registered conveyance. But, however that may be, I confess I see nothing 
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in this case or in the Madras cases to warrant the argument for the 
respondent from which, on other grounds, I have already expressed my 
dissent, that the words “ decree or order ” in s. 50 of the Registration Act 
must be limited to a “ decree or order ” in which the unregistered instru¬ 
ment is “ merged.” 

[362] It is true that the result of this view is that the subsequent 
purchaser will be, in effect, bound by a transaction of which he has no 
notice. He cannot find the conveyance in the registry, and he would not 
necessarily have any notice of the suit. But this argument applies equally 
whether the decree is one which supersedes the unregistered conveyance 
or not. And it cannot, therefore, be allowed any weight against the 
construction above put forward. And, apart from any special equities, I 
do not see why the above suggested result should be looked upon as any 
thing in the nature of a reductio ad absurdiim. It is entirely in harmony 
with the established rules qui prior est tempore potior est jure and caveat 
emptor. The later purchaser who is defrauded must trust to bis remedy 
against his own vendor. 

On these grounds, I am of opinion that, on the only ground which 
has been argued before us, the plaintiff’s case fails. And I would reverse 
the decrees of the Courts below and dismiss the plaintiff’s suit with all 
costs. 

The Judges thus differing in opinion, the decree was confirmed under 
s. 575 of the Civil Procedure Code (Act XIV of 1882J. 

The defendant appealed under cl. 15 of the amended Letters Patent 
of th€ High Court, 1865. 

The appeal came on for argument before a Full Bench consisting of 
Sargent, C, J., and Bayley and Candy, JJ. 

Ganesh Krishna Deshmukh, for the appellant (defendantH—The defend¬ 
ant has got a decree for rent, and, therefore, under s. 50 of the Registration 
Act, the plaintiff’s deed does not take priority. The defendant’s decree for 
rent is a decree relating to the same property to which the respondent’s 
registered sale-deed relates, as the rent sued for was admittedly in respect 
of the same property. Therefore, the condition required by s. 50 is fulfilled. 
There is no other condition required by the section. 

Even supposing that what is required is the merger of the title in the 
decree, we submit that as the decree for rent must have expressly or 
impliedly put the question of our title under the unregistered sale in issue 
in the rent suit, and thus our [363] title under the deed is merged in this 
decree, as the very relation of landlord and tenant between the defendant 
and his vendor depended on our previous purchase in 1876. Thus, in 
any view of the case, our purchase as of 1876 must prevail against the 
plaintiff’s subsequent purchase in 1881 by reason of our decree for rent 
in the year 1878. 

Manekshah J. Taleyarkhan (with Vasudev Gopal Bhandarkar), for 
the respondent (plaintiff). 

JUDGMENT. 

The judgment of the Full Bench was delivered by 

Sargent, C. J.—The question for determination is whether the 
the lower appeal Court was right in giving priority to the plaintiff's 
registered deed of sale of 23rd May, 1881, over the defendant’s unregistered 
deed of sale of 7th August, 1876, having regard to the decree for rent, 
subsequently obtained by him in 1878 against their common vendor. The 
exception.in cl. 50 of the Registration Act operates, doubtless, to give 
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the above decree its full legal effect in competing with the plaintiff’s deed 
of sale, and tbe important question, therefore, is, what is the legal effect 
it has for such purpose. 

Assuming that the defendant’s ownership was not in dispute in the 
suit in which that decree was passed, as would appear to have been the 
case from there being no declaration of his title as owner, the decree 
merely adjudicated as to the relationship of landlord and tenant between 
defendant and his vendor created subsequently to the sale. The defend¬ 
ant’s title as owner was not merged in the decree, but still rested 
exclusively on bis deed of sale, although his vendor might nob, whilst he 
was his tenant, be able bo dispute it. In this respect the case differs 
from Kclluri Nogabhashanum v. Amma7ina (1) as explained in Madar 
Saheb v. Subbaroyalu (2) where the registered document became superseded 
by a decree under which the plaintiff derived his title as tbe purchaser 
at the auction sale, and the competition was, therefore, between the decree 
and a registered document, which came within the exception. We think, 
therefore, that the decree of Mr. Justice Jardine should be confirmed 
with costs. 


Decree confirmed. 


18 B.364. 

[364] OKIGINAL CEIMINAL. 
Before Mr. Justice Parsons. 


Queen-Empress v. Sadanand Narayan and others. 

[3rd February, 1894.] 

Practice — Procfdure—Several porsm^ tned jointly—Right of reply where on« of several 
accused colls witnesses and the others do not—Criininal Procedure Code of 1882), 
ss. 289, 292. 

Where one of several accused persons tried jointly calls witnesses at the trial, 
but tbe other accused call no witnesses, they must all follow in their defence, 
and the prosecution has the right of reply on the whole case. 

Sadanand Narayan, Harichand Bhikoba, Bajirao Tatia Rioji and 

Sayad Husain were charged, under ss. 109, 467 and 471 of the Penal Code 

(XLV of 1860), as follows : — No. 1 with the offence of using as genuine a 

forged document; No. 2 with forgery, and all of the Nos. 1,2 3 and 4 

with abetment of forgery. The case came for trial at the Criminal Sessions 

of the High Court, and the prisoners pleaded not guilty, and claimed to 
be tried. 

Anderson appeared for the prosecution. 

Accused No, 1 was not defended by counsel. 

Lowndes appeared for accused No. 2. 

Jardine for accused Nos. 3 and 4. 

At the conclusion of the case for the prosecution, accused No. 1 in 

answer to a question put by the Court said he desired to call witnesses. 

Accused No-^, 2, 3 and 4 in answer to the Court stated that they did not 
intend to call witnesses. 

Accused No. 1 then called and examined his witnesses. 


(1) 3M, 71. (2) 6M. 88. 
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Counsel for the other accused (Nos. 2, 3 and 4), being then called 
upon to address the Court, objected, and contended that inasmuch as they 

had not called witnesses, counsel for the prosecution should sum un the - 

case as against accused Nos. 2, 3 and 4 and that they should then have ORIGINAL 
the right of reply on behalf of their clients. They contended that the fact CRIMINAL 

that one of the accused had called witnesses in his defence did not affect - 

the right of the other accused, who had called no witnesses. They cited 36*. 

ss. 289 and 292 of the Criminal Procedure Code (X of 1882). 

JUDGMENT. 

[36S] Parson.s, J.—It appears to me that the prosecutor has the 
right to sum up only when all the accused persons say that they do not 
mean to adduce evidence. That is my construction of the words at the 
beginning of the second clause of s. 289. which deals with the case in 
which an accused person says he does not mean to adduce evidence. The 
case of the accused saying he does mean to adduce evidence is dealt with 
in the third clause of the same section. There the words are “if the 
accused or any one of several accused says that he means to adduce 
evidence, but by that clause no right of summing up is given to the 
accused. The two cases are combined in cl. 4 of the same section, which 
must be construed as dealing with them separately, thus •— (1) The case 
of the accused or any one of several accused saying that he means to 
adduce evidence, and (2) the case of the accused, or all the accused or 
more than one saying that they do nod mean to adduce evidence, and in 
this latter case the prosecutor having summed up his case. The language 
of s. 292 IS also, I think, explicit on this point. “If the accused or any 
of the accused has stated that he means to adduce evidence, the prosecut- 
or shall be entitled to reply.” Eeply” here must mean reply generally 
on the whole case. It cannot be that he is to sum up as to such of the 

accused as do not call evidence, and reply only on the evidence that may 
nave been adduced by the others. 

Here one of the accused said he meant to adduce evidence; I called 

on the accused generally to enter on tbeir defence under the last clausa 

of 8. 289. I think they must now follow one another in tbeir defence 

under s. 290. and the prosecutor will be entitled under s. 292 to reulv 
generally on the whole case. ^ ^ 


18 B. 366. 

[366] PARSI MATRIMONIAL COURT. 

Before Mr, Justice Gandy. 


SORABJI GaWASJI POLISHVALA {Plaintiff) v. BhcHOOBAI 

{Defendant),* [23rd February, 1894.] 

Husb'ind and wife — Divorce — Parsis^Parsi Marriaqe Act XV nf iqa *; tut- w 

Quardians-PractUe-^Procedure. ^ 

of f husband for divorce under 3 . 30 of the Parsi Marriage Act. XV 

mn<ff ^ ^ ? although more than 18. 

m^Bt be “ted. “ 

[R., 22 B. 430 (435) ; 6 O.L.J. 36 (37).] 
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Suit by a husband for divorce under s. 30 of the Parsi Marriage and 
Divorce Act, XV of 1865. 

The plaint having been accepted, the plaintiff’s attorney presented a 
petition for the appointment of a guardian ad litem for the defendant, who 
was over the age of 18 years but under the age of 21. 

Notice was issued to the defendant and her mother to show cause 
against the application. 

Sorabji Bezonji anpeared for defendant to show cause :—He referred 
to s. 3 of Act XV of 1865 ; Indian Majoribv Act IX of 1875, s. 3, and 
the Guardians and Wards Act VIII of 1890. 8. 4. He stated that, if 

the defendant was held to be a minor, her mother was willing to act as 
guardian, and cited Asirun Bihi v. Sharip Mondul(l). 

F. P. Pavri, for plaintiff :—Section 3 of Act XV of 1865 indicates that 
the Legislature regarded a Parsi as a minor up to the age of 21 in matters 
relating to suits for divorces. The Indian Majority Act IX of 1875 does 
nob affect the question : see s. 2, cl. (a). There being no express provision 
on the point, it must be settled by reference to English law. 

Cur. adv, vult. 


JUDGMENT. 

Candy, J.—As all proceedings in this Court are regulated by the 
provisions of the Code of Civil Procedure (No. 1 of the Pules f367j of this 
Court and s. 40 of the Act XV of 1865) the question is whether under 
s. 443 of the Code of Civil Procedure (XIV of 1882) the Court is satisfied of 
the fact of the defendant’s minority. If the Court is so satisfied, then the 
Court ahall appoint a proper person to be guardian for the suit for defend¬ 
ant. The defendant is admittedly above 18 and under 21 years of age. 
It is also admitted that she does not come within the terms of the first 
clause of s. 3 of the Indian Majority Act (IX of 1875), therefore, under 
the second clause of the said section she must be deemed to have attained 
the ago of majority when she completed the age of 18, provided she is not 
subject to the provisions of s. 2 of the said Act, which declares that 
nothing therein contained shall affect the capacity of any person to act in 
the matter of marriage or divorce. 

Here defendant is a defendant in an action for divorce brought by 
her husband. Her capacity to act must, therefore, be determined. I am 
satisfied that for such purpose defendant must be deemed to be a minor. 
Apart from the fact that the law applicable to Parsis in India within the 
jurisdiction of the High Court on tho original side is that which is applied 
to British-born subjects (per Couch, G.J.,in Mancharshav. j^awrwHtsa(2)). 
we have the fact that the Parsi Marriage and Divorce Act (XV of 1865) 
evidently treats every Parsi under the age of 21 as a minor. Thus in s. 3, 
in treating of the requisites to the validity of Parsi marriages, it is provided 
that, in tho case of any Parsi who shall not have completed the age of 21 
years, the consent of his or her father or guardian shall have been pre¬ 
viously given to such marriage ; and by s. 6 the father or guai'dian must 
sign the certificate according to the form as shown by the schedule to the 
Act, the heading to the last column of the said form running thus :— 
"Signature of father or guardian when husband or wife is an infant** I 
am satisfied, therefore, that the defendant is an infant, and I must appoint 
a proper person to be her guardian for the suit. 


(1) 17 0. 488. 


(2) 6 B H.O.R. A.C.J. 109. 
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Her mother is willing to act as such ; but a married woman, though 
she can act as the next friend of an infant plaintiff, cannot be appointed 
guardian ad litem for an infant defendant [368] (s. 457 of the Civil 
^Procedure Code). I must, therefore, call upon defendant’s father, who is 

said to be a station master near Baroda, to act as guardian ad litem for his 
infant daughter. 

Attorney for the plaintiff:—Mr. F. P. Pavri. 

Pleader for the defendant;—Mr. Sorabji Bezonji, 


18 B. 368. 

OEIGINAL CIVIL. 
Before Mr, Justice Farran, 


Eam Dyal Saligram {Plaintiff) v, Nurhurry Balkrishna 

{Defendant)^ [10th March, 1894.] 

Practice-Inspection—Defendant's right to inspection of documents ref erred to in vlaint 

before written statement filed, ^ 

A defendant i9 entitled to have inspection of documents referred to in the 
plaint although he has not filed his written statement. 

^'kr;i08mTo 35^^^^^ 1911 = 185 P.W.R, 1911: R , 32 B. 152 = 9 Bern. 

In ohatnbers. Summons by defendant for inspection 

Tbe plaintiff sued tbe defendant for Es. 2.111. tbe amount alleged to 
be due from him for goods sold, <fec. 

In bis plaint bS stated, in tbe usual form, that be would rely on tbe 
documents specified in the list annexed thereto. 

Tbe defendant applied to the plaintiff for inspection of the documents 
mentioned in tbe said list. The plaintiff having declined to give inspection 
until the defendant filed his written statement, the defendant took out a 

summons calling on the plaintiff to show cause why he should not give 
the required iuspection. ^ 

Chitnis, for the defendant, in support of the summons cited Quilter v 
Heathy (1). 

Inverarity, for the plaintiff showed cause.—We ought not to be 
required to give the defendant inspection until his written statement is 
filed. At present he denies our claim altogether. If he sees the letters 
we specify in our list he will probably alter his defence. The case of 

case the documents, of 

which inspection was sought by the defendant, were referred to in the 
pleadings, and made part of the [369] statement of claim That io the 
ground of the decision of Jessel, M.E. 

I JUDGMENT. 

Earran, J.—I think inspection must be given. Under the Code the 
plaintiff IS required to mention the documents on which he will rely at 
the hearing. He has done so. and has mentioned the documents in 
question. There is, therefore, no difficulty as to the plaintiff knowing 
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wbati docuujGnts he is required to produce. I think, on the authority of 
Quilter v. Heatley (1), the defendant is entitled to see theno, although he 
has not yet filed his written statement. 


Original 

Civil. 

18 6. 368. 


Summons made absolute. 

Attorney for the plaintiff :—Mr. Shroff. 

Atbornevs for the defendant;—Messrs. Chitnis, ]\lotilal and ^a\vi. 


18 B. 369. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 


Ghenrasapa and another {Original Defendants), Applicants v. 
Lakshman Eamchandra {Original Plaintiff), Opponent.^ 

[22nd June, 1893.] 


Stamp Act {I of 1979). s. 34 ——Haniis inaimisslble under Stamp Act, hut 
admitted bn defendant - A«l?uissiori. 

In fi suit brouahb upDn two hu'uVxs, which wero inadmissible in evidence for 
want of impressed stAmps, the Jud:?o allo.ved the cliiiii, holding that the 
defendants’ admissions in their writteti staemjnt rendered it unnecossary to put 
the hundis in evidonco. 

Held, reversing the docroo, thib a is “ acted upon ” whore a decree is 

passed mi it, whether prove! or admitted, aud that the Court cannot give effect 

to it in cither c\se. 


[F., 30 "M, 3SG = 17 M.L.J. 303 (300) ; 2 L.B.R. 101 (104): 7 Tnd, Cas. 320 = 8 M.L.T. 
•251; R.. 25 A. 509 (525) = 2-j A W.N. 104 ; IS B. 745 (747) ; 2t B. 3S0 (366) ; 11 
C L.J 426 (430) = M C.W N. 703-6 Ind. G\s. 549 ; 17 C L.J. 399 = 19 Ind. 
Gas. SIR : 16 Ind. Cas. 33 ; 66 IMl. 1906 = 73 P.L.R. 1907 : U.B.R. (1897— 
190U, 550 ; Cone.. 12 Rim L.R. 460 (470) = 6 Tnd- Cis. 903 ; 4 Ind. Cas. 1036 = 
U.13.R. 1909, 4th t>r,, Stamp, 36 ; 2 L.B.R. 333 (335) ; D., 18 B. G14 (G16).] 


Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code. Act XIV of 1832) against the appellate daoraeof J. L. 
Johnston, District Judge of Dharwar. 

The plaintiff sued to recover from the defendants Rs. 276-4-0 alleged 

to be due on two hundis. 

The defendants Ghenbasapa and Basaya resisted the plaintiff’s claim 
on the ground that the first hundi was satisfied by the substitution of 
another payable at sight, and that no money was received for the second. 

[370] The Subordinate Judge rejected the claim, holding that the 
hundis not being stamped according to the provisions of art, 11, scb. I of 
the Indian Stamp Act (I of 1879), were inadmissible in evidence, and 
that no secondary evidence in support of the claim which was based on 
the hundis, could be taken under s. 65 of the Indian Evidence Act (I 
of 1872). 

On appeal by the plaintiff urging, among other grounds, that he should 
have been permitted to adduce evidence of payment to the defendants 
otherwise than by the hundis, the District Judge reversed the decree and 
allowed the claim on the following grounds :— 

“ The defendant appears to admit his liability under the first htindi. 
He alleges also that Rs. 150 are due to him from the plaintiff on account 


* Application No. 162 of 1892 undot Extraordinary Jurisdiotion. 

(1) 23 Oh. D. 42. 
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of ganja, for which plaintiff was surety and for which defendant drew the 1893 
Imndi for Ra. 88 . The burden of proving these allega.tions rests on defen- Junb 22 

danb. He has not discharged it. Ha is. therefore, still liable for the -- ' 

amount of the Tiuniis admitted by him, and of which he has not proved Appel- 
payment. By his admission the defendant has supplied the plaintiff’s want late 
of independent evidence of consideration for his hundis. The lender of Civir 
money can recover the original consideration—Gokp Chand v. Tkaku- — 
rani {I). There was sufiScient admission of the /tMiidis by the defendant 18 B 369. 
in his written statement. Damodar v. AtmaramiS) seems unopposed to this 
view, as the defendant admits that the money was lent to him.” 

The defendants applied to the High Court under its extraordinary 
jurisdiction, and obtained a rule nisi calling on the plaintiff to show cause 
why the decree should not be set aside on the ground that the Judge erred 
in law in holding that the plaintiff’s claim could be allowed, although the 

hundis on which the suit was brought were inadmissible in evidence for 
want of impressed stamps. 

Vishnu K. Bhatavdekar, appeared for the plaintiff to show cause 
Assuming the hundis to be iriadmissible, consideration can be proved 
ahunde—Qolap Chand v. Thakurani (1). Here the hundis were nob 
drawn on money deposited, bub were given in [371] payment of the 
price of goods sold. We could, therefore, fail back upon our original cause 
of Q.Gtlon~Sheikh Akbarv, Sheikh Khan (3) ; Hira Lai v. Daiadin (4) ■ 
Krishnasami v. Rangasami (5j. Further, we were saved from the necessity 
of proving consideration, because the defendants oleaded payment The 
burden of proof was upon them, and the Judge says that they have nob 
discharged it. Hhe oi Damodar v. Aimaram (2) is distinguishable 
on the ground of the decision in Sheikh Akbar v. Sheikh Khan (3). 

Ghanasham N, Nadkarni, appeared for the defendants in support of 
the rule. He relied upon Damodar v. Aimaram (2). 

JUDGMENT. 

SARG.ENT, C. J.—The opponent in this application sues the applicants 
on two hundis, which, it is not disputed, were inadmissible in evidence for 
want of impressed stamps. The lower appeal Court, however, awarded 
the plaintiff's claim on the ground that the applicants' admissions in their 
written statement rendered it unnecessary to put thehundis in evidence 

In Ankur Chunder Boy v. Madhub Chunder Ghose (6J, Sir R. Couch 

seems to have thought that the language of the Indian Stamp Act of 1869, 

which prohibits a hundi not properly stamped not only from being received 

in evidence but from being acted on in any manner, precluded the anpli- 

cation of the English cases under the Stamp Acts. He did not, however 

decide the point, considering that the defendants' admissions of the 

contents of the hundi were nob such as to dispense with its production in 

evidence. In Damodar v. Aimaram (2). the same question arose and was 

disposed of apparently by Mr. Justice Birdwood in the same manner as 

m Ankur Chunder Roy v. Madhub Chunder Ghose, Mr. Justice Jardine's 

remarks, however, on that case would seem to show that he thought that 

the defendants’ admissions were precluded by the language of the Stamp 
Act. 

It being necessary in this case to decide on the effect of the Stamp 
Act, it appears to us that the hundi is “ acted upon ” where a decree is 
i passed on it, whether proved or admitted, and that owing to the language 

(1) 3 0. 314. (2) 12 B. 443. (3) 7 C. 256. 

(4) 4 A. 135. (5) 7 M. 112, (6) 21 W.R. 1. 
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of the Stamp Act the Court cannot [372] give effect to it in either case.. 
The lower appeal Court was. therefore, wrong in deciding in favour of 
plaintiff ’s claim on the ground of defendants’ admissions. But it appears,, 
from the grounds of the plaintiff’s appeal to the lower Court, that he 
complained that the first Court had not permitted him to adduce evidence 
of payment to defendant otherwise than by tho hundis. It will be neces¬ 
sary for the lower appeal Court to deal with this objection, and in doing 
so it will be advisable for it to consider the judgments in Davwdarv, 
Atviaram (1) Golap Ghand v. Thakurani (2) and Sheikh Akbar v. Sheikh 

Khan (3). . ^ •• a- t-- 

We must, therefore, in the exercise of our extraordinary jurisdiction 

reverse the decree of the Court below and send back the case to be^ 

disposed of afresh having regard to the above remarks. Costs to abide 

the result. , , ^ » 

Decree reversed and case sent back. 


18 B. 372. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, KL, Chief Justice, and Mr, Justice Telang, 


BabaJI (Orighial Defendant'), Appellant v, Krishna and another 
(Original Plaintiffs), Respondents,'^ [28th June, 1893.] 


TPraud—Shavi iransaction^Fraudulent conveyanca^Suit for possession 6y purchaser^ 
of land’-Defcnce that the sale to plaintiff was a sham transaction to defraua 

creditors* 


The plaintiff sued for possession of certain land, which he alleged be had pur¬ 
chased from tho defendant under a registered sale deed dated 10th November,. 
1876. Tho defendant pleaded that the deed was a sham deed and without con¬ 
sideration, and had been executed by him merely to save the land from hU 

creditors. 


Held, that tho plea was good, and that it was open to the defendant to defend 
his possession by showing that the real transaction between himself and tho 
plaintiff was to defraud, whether a third party or his creditors generally. 


IN F 4 Ind.Cas. Q33==5 N.L.R. 146 1148) ; Rel.. 8 O C. 278 (281) ; R . 23 B. 406 (412); 

’ ‘'33 C. 967 (982) = 4 C L.J. 22 = 10 C VV.N. 650; 8 C.W.N. 620 (621) ; 1 0.0.188 

(189) ; 3 P.R. 1906=109 P.L.R. 1906; U.B.R. (1897—1901) 544 ; D.. 23 C. 962 


(964).] 


This was a second appeal from the decision of T. Walker, Assistant 
Judge of Satara. 

The plaintiff Krishna bin Apa Surve and his assignee Hari Narayan 
Jog sued the defendant Babaji bin Sadu Kirdak to [373] recover posses¬ 
sion of certain land, alleging that it had been sold by the defendant to 
plaintiff Krishna under a registered sale-deed dated the 10th November, 
1876, and had been delivered into his possession, but that subsequently 
the defendant dispossessed him. 

The defendant denied that the plaintiff was ever put in possession, 
and alleged that the sale-deed sued upon was a sham deed and without 
consideration, and was executed by him (the defendant) merely to screen 
the property from attachment and sale by his creditors. 

The Subordinate Judge found that tho transaction between tho 
parties was a mortgage and not a sale, and was intended, the consideration 


• Second Appeal, No. 99 of 1892. 

( 1 ) 12 B. 443. (2) 3 C. 3l4. (3) 7 0. 256, 
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being ioadequate, for the protection of the property against the defendant’s 1893 
creditors. He, therefore, passed the following order :— June 28. 

‘The plaintififs may recover from the defendant the possession of the . 
property as described in the plaint, not as purchasers bub merely as 
mortgagees of the land. The defendant shall bear the costs of himself LATE 
and the plaintiffs.” OlVIL. 


On appeal by the plaintiffs the Assistant Judge found that the sale jg b^ 72 
was a genuine transaction. He, therefore, reversed the decree and 
allowed the plaintiffs’ claim to recover possession of the land as purchasers, 
observing : — 

“Neither party alleges that the sale-deed (Ex. 13) the execution of 
which is not disputed, was a mortgage. The decree of the lower Court 
accordingly cannot stand, as it was not open to the Subordinate Judge 
to find that the deed was a mortgage. It remains to decide whether 
there was genuine sale or not. Defendant’s statement, that Ex. 13 was 
passed to save the property from being taken by his creditors, amounts to 
this, that he committed an act punishable under s. 206 of the Indian 
Penal Code; and he can hardly expect a Court of Justice to support him 
in such a cause. * 

The defendant preferred a second appeal. 

hiverarity (with Manekshah J. Taleyarkhan), for the appellant 
(the defendant).—The Judge was wrong in refusing to consider 
[374] our case at all —Ram Surun Singh v. Musmmut Pran Peary (1) ; 

Sreemutty Delia Ghoiodhrain v. Bimola Soonduree Debi% (2) ; Mahadaji 
Gopal V. Vithal Ballal (3) ; Dharma Sakharam v. Nago (4) ; Ghenvirappa 
V. PtiUappa (5). The last three rulings are distinguishable. We contend, 
on the strength of the above authorities, that we are entitled to show that 
the transaction in dispute was a sham sale to the plaintiff. Tbe property 
is worth a great deal, and yet it purports to have been sold for one hun¬ 
dred rupeess only. 

P. M. Mehta (with Balajt Ahaji Bhagavat), for the respondents (plaint¬ 
iffs).-—The reason why the Judge did not enter into the merits of the 
transaction was that immediately after the sale to the plaintiff No. 1 he 
was put into possession and held possession for nearly twelve years. The 
finding as to whether a transaction is a sham or not, is a finding of fact. 

Both the lower Courts have concurred in saying that it is not a sham. 

They have differed merely with respect to its nature. Mere inadequacy of 
consideration would not render a transaction fictitious. Both the Courts 
have found that possession was given to us bona fide, and that we paid the 
assessment. 


JUDGMENT. 

Sargent, O.J.—The judgments of the Privy Council in Bam Surun 
Singh v. Mussamut Pran Peary (1) and of the Calcutta High Court in 
Sreemutty Delia Ghowdhrain v. Bimola Soonduree Delia (2) as delivered 
by Sir R. Couch show that it is open to the defendant to defend his posses¬ 
sion by showing that the real transaction between himself and the plaintiff 
was to defraud, whether a third party or the defendant’s creditors general¬ 
ly. The decision by Sir M. Westropp and Melvill, J., in Mahadaji Gopal v. 
Vithal Ballal (3), followed in Dharma Sakharam v. Nago Badgu (4), turns 


(2) 21 W R. 422. 


(i) 13 M.I.A. 651. 

(4) P. J. (1890), p. 276. 
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upon the special circumstances which in those cases were deemed to estop* 
the defendant from pleading such a defence. 

The general question is much discussed in Chenvirapva v. Puttappa (1)^ 
but wo do not find that any authority of a Court of equity is referred 
to in that case, which questions the right of the [3753 defendant to plead 
such a defence whatever doubt there may be as to the plaintiff’s right to 
avoid his own deed by setting up his own fraudulent act. As the lower 
Court of appeal has refused to consider this defence by the defendant, and 
has disposed of the suit solely on the ground whether there was a valid 
sale independently of the questiou of fraudulent intention, we must send 
down the following issue for determination :— 

Was the deed in question a colourable transaction intended to defraud 
the defendant’s creditors? 

The finding to be transmitted to this Court within two months. When 
the finding is returned, it will he open to plaintiffs, if the finding be in the 
affirmative, to contend that the defendant not having appealed against the 
finding of the Subordinate Judge cannot claim to keep the property 
unburdened by the mortgage-debt as found by the Subordinate Judge. 

Issue sent down. 


18 B. 375. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Jiistice Telang, 


Bai Harkor {Original Petitioner), Applicaj^t v, Bai ShangaR 
AND ANOTHER {Original Opponents), Opponents,^ [29th June, 1893]. 

Act VIII of 1890, f. 39 (1) —Quardian and teard'^Minor—Hcmoval of guardian-^ 

“ Instrument ”— Construction. 

The word *'iostrument” in s. 39 of the Guardian and Wards Act (VITI of 1890^ 
means instruments ejusdfvi gcnerh with a will, and a decree of a Civil Court is 
not an instrument within the contemplation of the section. 

This was a reference made by Gilmour McCovkell, District Judge of 
Ahmedabad, under s. 617 of the Civil Procedure Code (Act XIV of 1882). 

[376] One Lallu Khimchand died, leaving him surviving his widow 
Bai Harkor (the petitioner), a son Chotalal and a daughter GbanohaL 

• Civil Reference, No. 2 of 1893. 

(1) 11 B. 708. 

(2) Section 39 of the Guardians and Wards Act, YIII of 1890 :—The Court may, 
on the application of any person ioterosted, or of its own motion, remove a guardian 
appointed or declared by the Court, or a guardian appointed by will or other instrument, 
for any of the following causes, namely ; — (a) for abuse of his trust; (61 for continued 
failure to perform the duties of his trust; (c) for iucapaoity to perform the duties of hia 
trust; id) for ill-treatment, or neglect to take proper care of his ward ; (e) for con¬ 
tumacious disregard of any provision of this Act or of any order[376] of the Court; (/) for 
conviction o f an oflence implying, in Iho opinion of the Court, a defect of character which 
unfits him to be the guardian of his ward ; (p) for having an interest adverse to the 
faithful performance of his duties ; (ft) for ceasing to reside within the local limits of the- 
juriadiotion of the Court; (i) in the case of a guardian of the property, for bankruptcy 
or insolvency ; (;') by reason of the guardianship of the guardian ceasing or being liable 
to cease under the law to which the minor is subject : 

Provided that a guardian appointed by will or other instrument, whether he has 
been declared under this Act or not, shall not bo removed (a) for the cause mentioned' 
in cl. ({/) unless the adverse interest accrued after the death of the person who appointed 
him, or it is shown that that person made and maintained the appointment in ignorance 
of the ozistonoe of the adverse interest, or (6) for the cause mentioned in ol. (/*), unless- 
fiuoh guardian has taken up such a residence as. in the opinion of the Court* renders iV 
impraotioable for him to discharge the functions of guardian. 
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Chofcalal died, leaving him surviving his two widows, named Bai Shangar 1893 
alias Gheheli and Bai Moti, but no issue. Chanchal married one Chimanlal, June 29, 

to whom she bore a son Mafatlal, who apparently was born at the time of - 

his uncle Chotalal’s death. On the death of Chotalal, disputes arose between Appel- 
his mother Bai Harkor and his two widows. Ultimately the disputes LATE 
were referred to arbitrators, who made an award declaring the minor OiVIL, 

Mafatlal to be the heir to the estate of his deceased uncle Chotalal. A-' 

decree was passed in the Subordinate Judge’s Court embodying the result 1® 
of the arbitration, and in that decree Chotalal’s widows Bai Shangar and 
Bai Moti were declared to be the guardians of the minor Mafatlal. There¬ 
upon, Chotalal’s mother Bai Harkor presented an application to the District 
Judge for the removal of Bai Shangar and Bai Moti from the guardianship, 
and a question having arisen as to whether s. 39 of the Guardians and 
Wards Act (VIII of 1890), which authorizes the District Court to remove 
a guardian appointed or declared by the Court or a guardian appointed by 
a will or other instruvient, was applicable to the case of a guardian appointed 
under a decree, and the Judge not being satisfied that the word instniment 
in s. 39 of the Act could be held to include * a decree,” he made the 
reference in the following terms:— 

As there is considerable doubt in my mind on the matter, and as 
no appeal appears to lie against my order refusing to remove [377] the 
guardians, I beg to submit the following question * *. Does the word 

instrument ’ in s. 39 of Act VIII of 1890 include the decree of a Subordi¬ 
nate Judge sitting as a Civil Court of original jurisdiction ?” 

The opinion of the Judge was in the negative. 

There was no appearance for the parties. 

OPINION. 

Sargent, C.J.—W^e think that the anguageof the section requires 
that the word " instrument” should be confined co instruments ejusdem 
generis with a will, and that the decree, by which the first appointment of 
the guardians in this case must be regarded* as having been made, is, there¬ 
fore, not an instrument within the contemplation of the section. 

Order accordingly. 

18 B. 377 (F.B.). 

CRIMINAL REFERENCE—FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Telang, 

Mr, Justice Candy and Mr, Justice Fulton. 

Queen-Empress v. Mugapa bin Ningapa.* [3rd July, 1893 ] 

Criminalprocedure—Charge—Alternative charge^Contradictory statements^Statement 
maae to a police officer during a police investigation—Contradictorij statement made 
before a Magistrate holding a preliminary inquiry^ Giving false evidence—Indian 
Penal Code {Act XLV of 1860), s. Separate charges. 

Where a person has made two contradictory statemenfcs, one to a police officer 
making an investigation under Chap. XIV o! the Code of Criminal Procedure 
(Act X of 1682), and the other to a Magistrate holding a preliminary inquiry, he 
cannot be charged, and still less convioted, on an alternative charge. 

* Criminal Reference, Ko, 61 of 1893. 

759 



1893 

JULY 3. 

Full 

Bench. 

18 B, 377 
(F.B.). 


18 Bom. 378 Indian decisions, new series [Yol. 

In such a case, if there is no other evidence at the trial but the contradictory 
statements made by the accused, separate charges cannot be framed. 

[R,. 26 M. 55 (59) = 1 Weir 1C9 ; 2 Weir 300 ; D., GBom. L.R. 379 (392) = 28 B. 533.] 

This was a reference to a Full Bench. 

The facts of this case, so far as they are rnaterial for the purposes of 
this report, are as follow: — 

One Fakirapa was murderecl on the 21st December, 1892. 

During the course of the police investigation of the case the accused 
was examined by the chief constable under the orovisions C378] of s. 161 
of the Code of Criminal Procedure (X of 1882). On this occasion he 
stated that be had gone to the field where Fakirapa was lying, and ques¬ 
tioned him as to who had assailed him, and that bo named Kyundgu 
Mudkir, Yella Hubali, Yella Ahetti, Kon Bassaya, Tarrihal Bassaya and 
some other persons. 

Tarrihal Bassaya was, thereupon, charged with murder. At the 
preliminary inquiry held by Mr. Bonus, a First Class Magistrate of 
Dharwar, the accused was examined as a witness. On that occasion ha 
stated that he was told by the deceased Fakirapa that he had been beaten 
by Kadpatta Kalla and Kon Bassaya and that the deceased did not mention 
the names of Kyundgu Mudkir, Yella Hubali, Yella Ahetti and Tarrihal 
Bassaya. 

Accused was, thereupon, prosecuted for intentionally giving falsa 
evidence in a judicial proceeding under s. 193 of the Indian Penal Coda 
(XLV of 1860). 

The First Class Magistrate convicted him of this offence, and 
sentenced him to one month's rigorous imprisonment. 

The District Magistrate, in revising the proceedings of the case, was 
of opinion that the sentence passed on the accused was wholly inadequate, 
considering the serious nature of the offence. He was also of opinion 
that as the accused had made contradictory statements, one to the 
police and the other to the Magistrate, he ought to have been charged 
in respect of both and convicte<i in the alternative. He had been con¬ 
victed of giving false evidence, although no evidence was taken or recorded 
to show that his statement to the police was false. On these grounds the 
District Magistrate referred the case to the High Court under s. 438 of 
the Code of Criminal Procedure (Act X of 1882), recommending that the 
conviction and sentence should ho quashed and a retrial ordered. 

The case was heard by a Division Bench (Candy and Fulton, JJ.), 
who made the following reference to a Full Bench : — 

Wo agree with the District Magistrate that the evidence does not 
prove that the accused gave false evidence before the police, but that it 
establishes, prima facie, either that he gave false evidence in a stage 
of a judicial proceeding before Mr. Bonus, or [379] that he gave false 
evidence (punishable under the latter part of s. 193, Indian Penal Code) 
before the chief constable when holding an inquiry under Chap. XIV of 
the Criminal Procedure Code. 

Before, however, remanding the case for retrial we have to decide 
whether on the above facts a charge or charges can be framed which may 
lead to a conviction. If we accept the judgment in hnperatrisi v. (1), 

apparently this question must be answered in the negative; but as the 
remarks in this judgment are in the nature cf obiter dicta, and appear 


(1) Criminal Ruling No, 40 of 1890. 
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inconsisfcent.with the decision in Imveratrtx v. Eahhai Ujam (1) and with 
the tendency of the decision in Imperatrix v. Ealidas Samal (2), we are 
unable to accept it as a conclusive authoi*ity. 

"Under the circumstances we think it desirable to refer to a Full 
-Bench the question, whether an accused parson can be convicted, in the 

alternative, of intentionally giving false evidence in a stage of a judicial 
proceeding before a Magistrate, or of intentionally giving false evidence 
before a police officer making an investigation under chan. XIV of the 

(see feq. V. Maharnmad (3) ; Queen-Empress w. 
V Ismal (51 ; Queen-Empress v. Bharma (6) ; 
Imperatrix V. Eabhai Ujam (1), Imperatrix v. Ealidas Samal (2; ; Imper- 

fram«d should be 

framed, when the only available evidence is the fact that two contradictory 

stauements have been made. 

in ,, Queen-Empress v. Bamji (4) the possibility of charging 

0008^“““®' “ (1) was no! 

Candfa'nd¥uTton! 

There was no appearance for the Grown or for the accused. 

JUDGMENT. 

Per Curiam.— He cannot be charged and, therefore, still less 

charge, having regard to the ruling [380] in 
Imperatrix y Eabhai Ujam (l) which, we think, should not be re opened 

A fof rraming separate charges where there’is no 

mSehT?h«“® befo'-e the Magistrate but the contradictory statements 
made by the accused, the decision m Imperatrix v. Eabhai Vjam (1) and 

l^np^atrix y Annya (7) are, we think, necessarily conflict- 
1 g. After a careful consideration of the question we are of opinion that 
we ought to adopt the reasoning of the Court in the latter case, and must, 

oarorb; framed circumstances 

The question, therefore, must be answered in the negative. 


18 B. 380 (P B.). 

CRIMINAL REFERENCE—FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr, Justice Telang 

Mr. Justice Candy and Mr. Justice Fulton. * 


Queen-Empress t;. Raiji Daji.* [3rd July, 1893] 

Criminal Procedure Code {Act X of 1882). s. m^Magistrate competent to try an 
accused person for disobedience of a summons issued by hun as Mamlatdar ^ 

debarred by s, 4S7 of the Code of Criminal Procedure (Act 
V »°°^sed person under s. 174 of the Indian Penal Code 

M ^ 1 disobedience of a summons issued by him in his capacity of 


• Criminal Reference, No. 34 of 1893. 


(1) Criminal Ruling No. 26 of 1887. 
(3) 13B.L.R. 324. 

(5) 11 B. 659. 

<7) Criminal Baling No. 40 of 1890. 


(2) Criminal Ruling No. 67 of 1889. 
(4) 10 B. 124. 

(6) 11 B. 702. 
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In construing 3 . 487 of Act X of 1882, effect must be given to the words “a» 
fluch Judge or Magistrate,” and these words must be read in connection with all 
the three classes of offences previously referred to. 

Queen-Empress v. Sarat Chandra Rakhii (1) followed. 

[R., U.B.R. (1897—1901) 61 (a) ; D., Rat. Unr. Cr. Gas. 904.] 

This was a reference to a Full Bench. 

The accused was charged with the offence of not obeying a legal 
order to attend before the Mamlafcdar of Vagra in accordance with a sum¬ 
mons issued by the Mamlatdar under s, 189 of the Bombay Land 
Revenue Code (Act V of 1879). 

[381] The Mamlatdar acting in his capacity as a Magistrate of the 
Second Class tried the accused on the above charge, convicted him under 
s. 174 of the Indian Penal Code, and sentenced him to the fine of Rs. 20. 

Thereupon, the District Magistrate referred the case to the High 
Court under s. 438 of the Code of Criminal Procedure (Act X of 1882). 

The District Magistrate was of opinion that the summons, which was 
disobeyed, having been issued by the trying Magistrate in his capacity as 
Mamlatdar, he was disqualified, under s. 487 of the Code of Criminal 
Procedure, from trying the accused for contempt of his own authority. 

The District Magistrate was also of opinion that the prosecution was 
bad for want of the sanction or complaint required by s. 195 of the Code 
of Criminal Procedure. 

On both these grounds the District Magistrate recommended that the 
conviction and sentence should be quashed and a retrial oi'dered. 

This case came on for hearing before a Division Bench (Candy and 
Fulton, JJ.), who referred the following question to a Full Bench :— 

“ Whether a Second Class Magistrate is debarred by s. 487 of the 
Criminal Procedure Code (Act X of 1882) from trying a person under 
9 . 174 of the Indian Penal Code for disobeying a summons issued by him 
in his capacity as Mamlatdar? ” 

The reference was heard by a Full Bench, consisting of Sargent, C.J.f 
Telang, Candy and Fulton, JJ. 

There was no appearance, either for the Crown or for the accused. 


JUDGMENT. 

Per Curiam. —Following the decision of the Calcutta High Court 
in the case of the Queeen-Empress v. Sarat ChaJidri JRakhitil)^ we think 
that in determining the construction of s. 487 of the Criminal Procedure 
Code, effect must be given to the words “as such Judge or Magistrate,” and 
that as [382] those words must be read in connection with all the three 
classes of offences previously referred to. they preclude us from holding 
that a Magistrate is debarred by law from trying an accused person under 
s. 174 of the Indian Penal Code for disobedience of a summons issued by 
him in his capacity of Mamlatdar. This is, in our opinion, the correct 
construction of the section, although we are aware that it leads to a dis¬ 
tinction between offences committed before him in his capacity as a Civil 
Judge and those committed before him as a Magistrate, for which there 
seems to be no sufficient reason. 



(1) 16 0. 766. 
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APPELLATE CIVIL. 

Before Sir Gharles Sargent, Rt., Chief Justice, and Mr. Justice 


1893 

July 4, 


Telang 


Vishnu Wripinal Plaintiff), Appellant v. Eango Ganbsh 

JrURANDARE (Original Defendant), Respondent.^ [4th July, 1893.] 
Easement~-Right of way-Right of drainage-Morigage—Mortgage of part of a house— 

Easement over the other part granted to the mortgagee by the mortgage-deed—Sub¬ 
sequent sale of parts of the house to different owners—Sale of mortgaged part subject 
to the mortgage—Mortgage paxd off oy purchaser—Purchaser's right to^easement— 

license Grant of right of way tn a mortgage of part of property of mortgagor—Re. 
servati^ by mortgagor of similar right in respect of other moperty not mortgaged by 

—^ ^ortga% giving a rightlfwai 
Mortgage paid off by purchaser—Mortgagee not a party to conveyance—Receipt for 
mortgage money endorsed on conveyance. ^ receipt for 

V the owner of a house mortgaged the east portion of it to M. in 1878. The 
mortpge-deed gave to the inortgagee the use of a certain privy situated in 
another part of the house and the right of way to it through a certain or 
passage. V. subsequently sold the whole house to C., and C., in 1880 mort 
gaged the western part of it to R.. who got a decree and in execution 

‘°IdT 887 "c ^soirth ''I defendant becaL the 

purobaset. In 188/ G. sold the east part to the plaintiff, who paid off the 

mortgage to M., and obtained M.’s endorsement of payment on his deed of 

conveyance. The plaintiff subsequently sued to restrain the defendant from 

tW h ^ of the passage and of the privy. The defendant alleged 

188 S and •“ purchased by him at the Court sale in 

1885, and that the right given by the mortgaged 1878 was merelv a license to 
the mortgagee and not an easement. ' cense to 

Beta, that the use of the passage and of the privy was a privilege granted hv 

‘u ® and should be regarded as a privi 

lep [383] ancillary to the use of the part of the house mortgaged to M in 1879 

The defendant’s purchase m 1885 was subject to the easement acquired by M* 
(the mortgagee), and the plaintiff had purchased the mortgagee’s interest in tbA 
house, which incl^uded her right by way of easement. The plaintiff was, there- 
fore, entitled to the use of the privy and the passage. 

In the mortgage deed of 1880, by which the west part of the house was mort- 
gaged by 0. to R., the followiug clause was contained “ You are to have the 
use of the dram for passing water as it has continued from old times.” 

Held, that these words should bo understood as intended to reserve to C (the 
mortgagor), in respect of the part of the house not included in the mortgage a 
right to use the dram similar to the right given to the mortgagee. The rigL’so 
reserved by 0. was afterwards sold by C. to the plaintiff alor| with the east part 

dlain plaintiff was, therefore, entitled to the use oAhh 

The plaintiff purchased a part of the house which the vendor had previouslv 
mortgaged to 51. The mortgage deed gave to the mortgagee the use of a certain 
privy and the right of going to it through a passage situated at the rear of the 
mortgaged part of the house. M. was not a party to the convevancA fn 
pl^aintiff but at the time of the purchase the plaintiff paid off M.'s mortgage and 
M. signed a receipt for the mortgage money endorsed on the conveyance ^ 

Held th^t the plaintiff must be taken to have purchased the mort^ragee's 
interest m the house including the right by way of easement over the pasfage. 

Second appeal from the decision of L. G. Fernandez, First Class 
DUDordmate Judge of Poona, with appellate powers. 

The plaintiff was the owner of a house adjoining the defendant’s house 
and situated to the east of it. 

These houses were originally one house, facing eastwards. It belonged 
to one Vibhu bin Sayaju who on the 4tfa Decemb er, 1878, mortgaged the- 

• Second Appeal, No. 335 of 1890. 
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1S93 front (7. c., east) portion of it to one Mathura. The mortgage-deed gave to 

July 4. the mortgagee the use of a certain privy, with the right of going to it 

- through a certain bol or passage at the rear of the mortgaged part of the 

Appel- Iiouse. The clause in the deed was as follows:— 

LATE “ And there is to the west of my (mortgagor’s) rear sopa (veranda), a 

Givir, passage (^ol) as far as the privy. This has been left joint for your user and 

__ enjoyment, because you have the vahivat (management) of the northern 

18 B. 382. privy in the rear.” 

‘in the following year {viz., 12th June, 1879) Vithu sold the whole 
house to one Chimnaji, and Chimnaji on the obh June, 1880, mortgaged with 
possession the rear i.e., the western part of the [384] house to one Eavji 
Lakshman, the mortgage-deed in this case providing that the mortgagee 
was **to have the use of the drain for passing water as it has continued 
from old times.” This drain passed under the above-named or passage. 

In 1882, Eavji sued Chimnaji on the mortgage and got a decree, in 
execution of which the west or rear part of the house mortgaged in 1880 
was sold in 1885. and the defendant purchased it and took possession. 

On the 14th July, 1887, Chimnaji sold to the plaintiff the front or east 
part of the house, which had been mortgaged in 1878 to Mathura. The 
plaintiff redeemed the mortgage, and Mathura made an endorsement on 
the deed of conveyance to the effect that the mortgage was paid off. 

On the 16th December. 1887, the plaintitl filed this suit, praying for an 
injunction restraining the defendant from obstructing his (plaintiff s) right 
of using the passage and the privy and the drain under the passage. Tbe 
plaintiff alleged that the passage, the privy and the drain under the passage 

belonged to him. 

The defendant contended that he had purchased the passage [bol), tl^e 
privy and the drain when he purchased the house at the Court sale in 1885. 

The Subordinate Judge found that the privy belonged to the 
plaintiff; that the passage (bol) with the drain underneath belonged to the 
defendant, but that the plaintiff had a right to use the passage (5o/) and 
to discharge the water from his premises through the drain. He. therefore, 

partially allowed the plaintiff’s claim. 

The defendant appealed and the plaintiff presented cross objections 
under 3 . 5G1 of the Civil Procedure Code (Act XIV of 1882). The appellate 
Court I'eversed the decree and dismissed the suit, holding that the plaintiff 
had not proved his right to the passage ibol) leading to the privy, that 
the privy did not belong to the plaintiff, and that he had no right to 
discharge his water through the drain. 

The plaintiff preferred a second appeal. 

[385] SJiiuraviv. Bhandnrkar, forthe appellant (plaintiff).—When the 
plaintiff purchased the front portion of the house it was under mortgage 
to Mathura, to w’hom it had been mortgaged in 1878. After hia purchase 
the plaintiff paid olT the mortgage, and the mortgagee (Mathura) endorsed 
the payment on the plaintiff’s deed of conveyance. The plaintiff, there¬ 
fore. is entitled to Matliura’s rights under the mortguge-deed. That deed 
gave iMathura the use of the privy and of the passage to it. The defend¬ 
ant's purchase was subsequent to Mathura’s mortgage, and was, therefore, 
subject to any rights which ^lathura had acquii*ed under her mortgage. 
The right of passage over the bol is an easement of necessity for the use 
of the privy— Watts v. Kelson (1); Morris v. Edqingion (2) ; Pnrxishottc^^^ 
Sakharaviv. Darqoji Tukaram (3). As to the drain, the defendant only 

(1) L. R. 6 Oh. 166. (2) Taunton’s Rep. 31, (3) 14 15. 462, 
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^kes the right given to Ravji hy Ghimnaji under the mortgage of 1880 
By that mortgage Ghimnaji merely gave the use of the drain to Bavii’ 
while also reserving a right of user to himself. This reserved right now 
Delongs to the plaintiff, who purchased from Ghimnaji. 

Mahadev Chmnoji Aptc, for the respondent (defendant).—The plaint- 
ill can only lay claim to that portion of the house which he purchased 
from Ghimnaji and nothing more. He cannot lay claim to the privy and 
the right of passage over the bol simply on the ground that the mortgagee 
Mathura was entitled to them. In order that an easement should be 
apparent and continuous, the person claiming a right to the easement 
should have a right to compel his opponent to submit to the easement 
Ihere is no reservation made in the plaintiffs sale-deed with respect to 
use of the privy and the bol. If the owner of a property conveys a portion 
ot It to another, the vendee cannot by implication get any right of ease¬ 
ment over the other portion of the property—Suffield v. Broivn (1). An 

apparent; and continuous easement may pass to the grantee, only under 
certain circumstances—R'/ieeWon v. Burrows (2); Bussell v. Watts (3) In 
both these cases Suffield v. Brown (1) was followed. 

[386] Next we contend that the appellant plaintiff cannot claim those 
rights which Mathura had under her mortgage, because there was no 
assignment of the mortgage to him. The use of the privy and the bol was 
notan easement, but a mere license conferred on Mathura by the mort¬ 
gage. Under the mortgage-deed the mortgagor allowed Mathura to use the 

in the joint use of the mortgagor 
and Mathura. This was merely a personal privilege-Prosonnn Coomar 
bmghav. Ram Coomar Ghose U) Woodv. Leadbitter (5). 


1893 

July 4, 


Appel¬ 

late 

Civil. 

18 B. 382. 


JUDGMENT. 

Sargent, C. J. Bofch the Courts below have found that the bol in 
question belonged to the defendant, but the lower Court of appeal differ 
mg from the Subordinate Judge, has held that plaintiff has failed in 
establishing a right to the use of the northern privy and a passage alon« 

the bol for that purpose, and also to have the water from bis house 
allowed to pass by the drain running down the boL 

It has been contended for the plaintiff that, as regards the use of the 
privy. It was granted by the mortgage of 1878 to Mathura, which was paid 
otl by plaintiff on the occasion of his purchase in 1887,—that it, therefore 
passed to the plaintiff by his purchase, and the defendant holds the bol 
subject to that easement. For the defendant ic was contended that it was 
only a license and not an easement which was conferred by the mortgage 
to Mathura, and Prosonna Coomar Singha v. Bam Coomar Ghose (4) was 
referred to. Here, however, the privilege was granted by the very instru¬ 
ment which created the mortgage, and must be regarded by the very terms 
of the provision as a privilege ancillary to the use of the house—to use the 
language of Martin. B., in Eill v. Tapper (6). It is plain, therefore, that 

the defendant acquired the bol subject to the easement which the mortgagee 
Mathura had over it. ^ ® 

It was contended, however, that it did not pass to the plaintiff, because 
there la no express assignment of Mathura's mortgage. It is true that 
Mathura was not made a party to the conveyance to the plaintiff as would 
be done m England ; but she signed a [387] receipt for the mortgage- 


(2) 12 Ch. Div. 31. 

(5) 13 M. and W. 838. 


(1) 10 Jurist, 111. 
(4) 16 C. 640. - 
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(6) 32 L. J. Exoh. 217, 
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money endorsed on the conveyance, and the plaintiff must, therefore, be 
taken to have purchased the mortgagee's interest in the house which would 
include the right by way of easement over the defendant s bol. We ^hink, 
therefore, that the plaintiff has established his right to the use of the 

northern privy and a way to it along the hoi. , .t j • 

As to the rights of draining the water of his house by the dram run¬ 
ning down the hoU we think that the words of the mortgage by Gbimna]i 
to Ravji Lakshman, through whom defendant derives his title,— you are 
to have the use of the drain for passing water as it has ^ntinued from old 
times"—must be understood as intended to reserve to Chimnaji the 
in respect of the house still retained by him of using the dram whilst 
conferring an equal right on Ravji Lakshman of using it for the enjoyment 

of the mortgaged house. , ^ , v ^ 

We must, therefore, vary the decree of the Court below by granting 

plaintiff an injunction to restrain defendant from interfering with or 

obstructing the right of way of himself and other inmates of the house 

through the hoi to the northern privy and the use of the same and also his 

ri«ht to have the water from his house conveyed by the dram m the bol. 

The plaintiii to have his costs of this appeal. Parties to pay their own 

costs in the lower Court of appeal. 


18 B. 387, 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 


Savlauam and others {Originat Defendants Nos. 2, 3 and 7), ^ 

Ap})ella 7 iis v. GeNU and others {Original Plaintiffs), Rcspondenis. 

[Gbh July, 1893.] 

Limitaiion Act {XV of 1877), art. 134, sch. U—MortgageSub-mortgagc^Bedcmpiion. 

In iHfi-l Raraii mortgai-ed the property in dispute wilh possession to Ra?hu. 

Raohu and his widow alter his death sub-mortgaged various portions of it to 
S..vUram (defendant No. 3) in 1864, 1866 and 1870. After the death of the 
mortgagor. Ramji, his grandsons (plaintigs Nos. L 

redemption to plaintiffs Nos. 4 and 5 and in 1891 the five plaintifis sued defend¬ 
ants Nos. 1 and [388] 2. the heirs of Raghu (original mortgagee) and ttie sub- 
mortgagee (defendant No. 3) for redemption and possession. 
contended that the suit was barred by the Limitation Act (XV of 187 0. soh. II, 

art. 134, 

I/efd. that art. 134 did not apply, as the language of the sub-mortgago-doed 
showed that the transaction was merely a mortgage of the mortgage-interest ol 
Raghu and not of the entire property in the land. 

Eaivakhan Daudkhan v. Bhiku Smba (1) and Yesit Ramji v. Balkrishna (a), 
referred to. 


Appeal from an order of remand passed by Rao Bahadur Chunilal 
M , Pirsfc Class Subordinate Judge of Poona, with appellate powers. 

The plaintiffs in 1891 sued to redeem and recover possession of 
certain lands from the defendants. The lands originally belonged to 
Ramji, the grandfather of plaintiffs Nos. 1, 2 and 3. In 1864 he mortgaged 


(1) 9 B. 476. 


Appeal No, 1 ol 1893 from order. 

(2) 15 B. 683. 
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them with possession to Eaghu. In 1864 1866 anr) Ift 7 n r ..u j 

e,»W- o "1“ r„%^p » "o ta ‘''JJ'/ "f “■= 

4 .U T • • pleaded limitation, and relied on art 7^4- nf jt f 

the Limitation Act (XV of 1877) (1). 

Act (XV of'' 1 S 7 T® r '"“m Limitation 

•j proved that the original morfcgaeep 'RnoVm u- 

apDly in a case in which “ a Lrson nsQl [^'“‘‘ation Act did not 

<«U kpowLdie kh.r to ve.d?;” i.“lTL*The oT 

himself a mortgagee.” '^1“® “^y be, is 

Defendants Nos. 2, 3 and 7 anpealed 

Ghanasham N. Nadkarni, appeared for the annellpnfc ' ■ • , 

m.iu s..6» m ..dr.,.. ; sSSfZ if;'”"-- »“«'■«» V. 

Dan Aban Khare, appeared for the respondents (original plaintiffs). 

JUDGMENT. 

art. 134, Limffation Act“(XV%Tl87S^^idTotTp^plv orth^""^- 
the defendant had notice that his mortgagor Visaif’was^nnP°'"°‘^ 
gagee of the land in question. Whether notice as sLh = ^ 
want of good faith would be sufficient to denriva tL u 

;w‘-d= <r 

»o”C.dtr..r „“‘tontfdtoM;“ r 

that it was only a mortgage of the mo^age interest of LoT'": 

and not of the entire property in the land. We must therefom^* 
the decree of the Court below with costs. ’ confirm 

Decree confirmed. 


OAD?, (1) Article 134 of sch. II to the Limitation Act (XV of lft 77 l oIttoq r. ^-u - j * 

inmrv“oabl'^:ore:ty oZa';:" of bequeatherin tr^-foVer^Sou 

purohased hom the trustee or mortgagee, for a valuable crusMe“r'a!fo®n‘*’ 

U) 15 iJ, 583, (3j g ^ 
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APPELLATE CIVIL. 

Before Mr. Justice Telang and Mr. Justice Fulton. 

Ramacharta {Original Plaintiff)^ Appellant v. AnANTACHARYA 
AND OTHERS {Original Defendants}^ Bespondents.^ 

[6bh July, 1893.] 

Hindu law — Partition—Partition of joint property situate in British India xviihout 

taking into account other joint property situate outside British India. 

A Court can grant partition of property belonging to a joint Hindu family 
situated in British India without taking into account other property belonging to 
the family situated outside British India. 

[R.. 23 B. 597 (600).] 

[390] This was an appeal from the decision of Rao Bahadur Jaya- 
safcya Bodbarao Tirmalrao, First Class Subordinate Judge of Satara, m 
suit No. 14 of 1885. 

Plaintiff sued for a partition of certain family property. The rela¬ 
tionship of the parties is shown by the following pedigree:—• 

Raghvendracharya 

I 
I 

Narayanacbarya Kamaoharya 

_I _plaintiff). 

I I ' ! 

Anantacbarya Shrinivasaoharya Badriaoharya 
(defendant No. 1.) 

Dhiraobarya 
(defendant No. 2) 

The defendants pleaded {inter alia) that the plaintiff was in possessiont 
of certain ancestral property at Gwalior consisting of houses, &o., which 
should be brought into hotchpot, and that until this was done, the suit 
would not lie. 

The Subordinate Judge declined to raise any issue as to the property 
in plaintiff’s possession at Gwalior holding that he had no jurisdiction over 
property situate oustide British India, and that it was nob necessary to 
include such property in the present suit. He passed a decree, declaring 
that the plaintiff was entitled to a third share in certain of the properties- 
mentioned in the plaint and to a half-share in the remainder. 

Against this decree the plaintiff appealed to the High Court. 

Jardine (with him Maliadcv Ohimnaje Aptc)^ for respondents 
(defendants).—This suit cannot be maintained, unless the plaintiff brings 
into hotchpot the property which he holds at Gwalior. In a partition- 
suit the plaintiff must bring into hotchpot the whole of the joint property. 
Even assuming that the Court has jurisdiction to order a partial partition,^ 
a Court of Equity will nob grant relief until the plaintiff submits to 
partition the whole estate— Ilari Narayan v. Gaxipatrav Daji {!) ; Ram 
Lochun Pattuck v. Rughoohur Dyal{2) ; Ruttun Monee Dutt v. Brojo Mohim 
Dull (3); Mayxie's Hindu law, s. 452. 


Wamoaacharya 

Badriacbarya 
(adopted Bon) 

JayanaraDRcharya 
(defendant No. 3) 


• Appeal No. 132 of 1890, 

(1)7B. 272, ( 2 J 15 W. R. m, ( 3 ) 92 W. R. 333. 
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[391] Lang (Acting Advocate General) (with him Vasudev R. Jogle- 
kar), for the appellant.—The lower Court had no juiisdiclion to deal with 
any property situate outside British India. It could not order that 
property to be divided. ^ It is, therefore, not necessary to include it in 
the present suit. The defendant cannot complain of any injustice or 

property in suit is divided without taking into account the 
Gwalior property. It is open to him to demand partition of that property 
in the Courts at Gwalior. 

* 

JUDGMENT. 

Telang, J.—Of the points argued before us, one relates to the 

adoption of Jayanarain by the widow of Badri. On the evidence I have 

come to the conclusion that that adoption is proved. It is unnecessary 

to go in detail into the evidence, as it has been set out by the Subordinate 
Judge. 

The other important point relates to the argument urged on behalf 
of the defendants before us, to the effect that this suit is not main¬ 
tainable, as the plaintiff has not brought into hotchpot certain pro¬ 
perty situated in the Gwalior territories which the defendants alleged to 
ha family nroperty. Now, there can be no doubt that tnis objection, if in 
itself sustainable, does not prevent the suit being maintained. It can only 
lead to a partition being made by the Court on the basis of the property 
in question being included therein. But the question here arises, whether 
the Court can make such a partition in the present case. Here the property 
alleged to he family property lies outside the jurisdiction of this Court and 
indeed outside British India. It is plain that the Court has no jurisdiction 
and no machinery for partitioning that property. Such jurisdiction and 
machinery are wanting in exactly the same way whether the suit is one 
like Dada Naik’s case, whether the plaintiff, in the first instance, claimed 
partition of property outside the jurisdiction, or whether it is like'the pre¬ 
sent case where the defendant asks that property should be brought into 
hotchpot for purposes of division although it lies outside the jurisdiction. 
It must, therefore, be futile to call on the plaintiff to bring that property 
into hotchpot for purposes of partition. 

It may he said, no doubt, that the result of this will be that the plaint¬ 
iff will have his full share of the property in British India [392] and will 
at the same time retain the entire property in Gwalior. But the remedy 
for this is in the hands of the defendants themselves. They must obtain 
their share of theGwalior property by resorting to proper proceedings in the 
tribunals which have local jurisdiction over that property. Again, it mav 
be said that this result is inconsistent with the general rule that partition 
takes place only once. But I am not aware that that rule has been enforced 
in such a case as the present, where partition cannot, by any means be 
effected in one jurisdiction. In Hari Narayan v. Ganjmtrav Daji (1) the 
point was left open, and in other cases the property was not outside 
British India, and, therefore, under the Civil Procedure Code, it has always 
been possible by resorting to the appropriate procedure to give a single 
Court jurisdiction over the whole of the family property. 

But it is said that although the Court cannot make partition of pro¬ 
perty in a foreign jurisdiction it may nevertheless take such property into 
its calculation and award to the plaintiff in possession so much only of the 
property in British India as will equalize the shares of the plaintiff and 
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aefendanti. In the first; place, this is doing indirectly that which the law 
says may not be done directly. Secondly, it excludes a plaintiff who has 
property in a Native State, for no fault of his own, from what ordinarily 
would be his prooer sliare in properties in British territory. And thirdly, 
in Che event of the property in British territories being less than that in 
the Native State, it will exclude him from all share or benefit out of the 
former properly. It appears to me that these results are much more 
inequitable than the results of refusing to entertain jurisdiction in any way, 
direct or indirect, in relation to the property in Native States. In fact, 
the very princinle which underlies the rule that “once is partition of 
inheritance made, viz., that thus alone can all the mutual rights of the 
parties be equitably adjusted, also requires that the Court should not 

attempt to deal with property outside its jurisdiction, because such a com¬ 
plete adjustment is outside its powers. 

Oq the whole, therefore, I have come to the conclusion that the Sub¬ 
ordinate Judtie was rii^ht in refusinR to deal with the prooerty [393] in 

the Gwalior jurisdiction, and that his decree cannot be disturbed on that 
ground. 

Fulton, J, (after referring to the question of adontion, continued :—) 
ihe next question to consider is whether the Subordinate Judge was right 
in refusitif. to take into account the Gwalior property. It is admittedly in 

^ ^ t * t * says ir. is not family property. For the 

defendants it is contended that, without deciding whether it is family 

property or not and without taking it into account if it is joint, it is im¬ 
possible to make an equitable partition of the properr.v in British India. 

It was I think, not disputed that, before granting partition of joint 
property in the hands of a defendant, account must be taken of any such 
property m the posse'^aion of the plaintiff in British India. Ballal Krishna 
V. Govima (I) and Parbatsinq v. Moiihhai (2) may be referred to in sup¬ 
port of this proposition, which seems obvious. A plaintiff is entitled to 
his share in the whole family property, but he is not entitled to a 
s are in any specified portion of the property apart from the rest. See 
Nanahhai y. Nathabhai (3). If he has family property in his possession, 
he cannot insist on a decree which will leave him in possession of more 
than his share of the whole. When, however, wo come Co apply this 
nrinciple to nroperfcy held by a plaintiff in a Native State, a doubt arises. 
It It be admitted that such property is joint, it would at first sight seom 
inequitable to grant partition of the property in British India without 
taking It into account, for the effect of such a decree would be at once to 
place the plaintiff in possession of an admittedly larger share of the family 
estate than he was entitled to. but the point does not appear to have been 
ever expressly aec.ded m any reported case. In Ra^nchandra Dada Naik 
V. Dada Jiahadev Naik (4) the Supreme Court held that it had no jurisdio- 
tion to enfoice partition of immoveable properly in the territories of an 
ndepemiont Chief hut in the subsequent case between the members of 
the same family—Lats/iwtaii Dada Naik v. Rdvichundra Dada Naik (5)—a 
house in Shahainirin the Sangli State was taken into oonsidoration [394] in 
a decree hir partition. No objection, however, appears to have been taken, 
and possibly the fact that it was not situated in British territory was not 

M ''t® r”*"!® V. Ganpntrav 

.») Mr. Justice Kemball inclined fro the view that proporfcv in a Native 


fl) P.J. nS77). p. 124. 

(3) 7 B.H.C.R, A.O.J. 46. 
(5) 1 B. 561. 


f2i P.J. (18391, p. 108. 

14) 1 B.H.O.R. App.lxxvi. 
(6) 7 B. 272. 
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Sfcafee should be considered when granting partition, but the auestion was 
not decided. A good deal may be said on both sides, but the arguments 
used by my learned colleague seem to me conclusive, and I, therefore, 
concur in the decision at which he has arrived. 

As regards the details of the moveable property liable to partition, no 

sufficient reasons were shown for interfering with the judgment of the 
bubordinate Judge. 

We must, therefore, confirm the decree of the Subordinate Judge, and 
direct that the costs of this appeal be paid by appellant, excepting the costs 
ot the cross-objections, which must bo borne by the respondent. 

Decree confirmed. 


18 B. 394. 


APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt . Chief Justice, and Mr. Justice Telang. 

Eanchordas Nathdbhai and othrrs (Original Plaintiffs) 
Applicants v. Bhagubhai Paumanandas and others {Original 

Defendants), Opponents.* [11th July, 1893.] 

Succession Cerlificate Act [Vll of l%d.d)~Landlord and tenant-Suit for rent. 3 

A certain firm mortgapd with possession its immoveable property to two other 

firms trading joiotly, who let out the property to the mortgagor firm 

wards some of the partners of the mortgagee firms having died, tL surviving parr 

ners aud the sods ot the deceased brought a suit against the mortgagor firm 'o 

recover rent which accrued due after the deaths of the deceased ptruiers The 

Judge held that the p^int.ffs could not proceed with the suit without a oertifioate 
under the Succession CertificAte Act (VII of 1889). t-eruncate 

a Tvupon became duo after the 
deaths of the deceased partners, it formed no part of their estates at the time of 

their respective deaths, and no certificate was, therefore necessarv nndor 
Succession Certificate Act (VII of 1889). «rerore, necessary under the 

[R., 36 0. 936 (942i=16C.L.J. 180=13 C VV.N. 936. ] 

[395] Application under the High Court’s extraordinary jurisdic¬ 
tion ^s. 622 of tbe Civil Proc.sdure Code, Act XIV of 3882; agiinst the 

decision of Eao Bahadur M. N. Naoavati, First Class Subordin°ate Judee 
of Surat. ® 

Suit to recover arrears of rent. 

In 1885 the defendants’ firm through its manager mortgaged certain 
premises to two firms which traded together in partnership. Of these 
two firms, Chunilal Dwarkadas and Fatechand Hirachand were the 
proprietors. On the day of the mortgage the mortgagee firms leased the 
mortgaged property to the mortgagor firm, agreeing to take rent by two 
instalments per year. Fatechand died on the Sth January J888 and 
Chunilal on the 1st January, 1889. In the year 1892 the plaintifi’s ’who 
were then the partners of the mortgagee firm, and the sons of the deceased 
Chunilal and Fatechand brought a suit against the proprier.ors of the 
mortgagor firm to recover rent which was due from April, 1889 

The Subordinate Judge held that the plainfciifs could not proceed with 
the suit without a certificate under the Succession Certiticata Act (VII of 
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1889/, on the ground that the partnership of the plaintiffs was a partner¬ 
ship by contract and not a family partnership, and directed them to pro¬ 
duce the certificate within a particular time. 

The plaintiffs applied under the extraordinary jurisdiction, and 
obtained a rule nisi calling on the defendants to show cause why the 
Older of the Subordinate Judge should not be set aside on the ground that 
he was wrong in holding that a certificate under the Succession Certificate 
Act was n 0 C 0 Ssary for the naaintonance of the suit. 

Kalabhai Lallubhai appeared for the plaintiffs in support of the 
rule. On the deaths of Chunifal and Fatechand their interest in the 
mortgaged property survived to their sons, and, therefore, no succession 
certificate was necessary. Further, our claim is in respect of rent, which 
accrued due after the deaths of Chunilal and Fatechand. We do not seek 
to recover rent which became due during their lifetime, and if we had 
done so, a- succession certificate would have been necessary. 

f396] There was do appearance for the opponents (defendants) to 
show cause. 


ORDER 

Sargent, C.J. As the rent sued upon became due after the deaths- 
of Chunilal and Fatechand it formed no part of their estates at the time 
of their respective deaths, and, therefore, no certificate was necessary under 
the Act of 1889. We must, therefore, make the rule absolute and reverse 
the decree of the Court below and send back the case for trial. 

Order reversed and case sent back. 


18 B. 396. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 

Shridhar Ballal Kelkar {Original Plaintiff), Appellant v. 
Ghintaman Sadashiv Mehendale and another (Original 

Defendants), Respondents.* [12th July, 1893.] 

0 / 1877). .s. 17. cU {h)~Sale^Construction^Docu- 

ment creatmg a right to obtain anotlur document. 

By an unregistered writing dated 17lh April, 1889, A. agreed to sell to B. cer- 
tain landod property on his (B s.) paying off the mortgage-debt due upon it and a 

agreement also stated that B. had on that day paid 
A. the Rs. 1,600 and might pay off the mortgage-debt at any time he liked and 
that A. would execute a valid deed of sale. In a suit brought by A. upon the 
apeement the lower Court held that the agreement was an agreement of the eauitv 
of redemption and required registration, and that being unregistered, the plautiff’a 
claim based on it oould not be maintained. On second appeal, ^ 

Held, tone fing Chunilal Panalaly. BonianjiH) that the ^reement did not 
require rcgistratioo. 

Second appeal from the decision of A. D. Pollen, District Jud^e of 
Poona. 

The for a declaration that a deed of sale, dated the 28th 

January, 1890, of two houses in Poona executed by defendant No. 1 ta 

• Second Appeal, No. 43 of 1892. 

(1) 7 B. 310. 
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defendant No. 2 was fraudulent and invalid. He alleged that defendant 
No. 2 had previously agreed to sell the property to him by an unregistered 
agreement, dated the 17th April, 1889, under which ha had paid the defend¬ 
ant No. 1 a sum of Rs. 1,500. The property was mortgaged, and by the 
agreement the plaintiff was to pay off the mortgage. 

[397] The following is the material part of the agreement passed by 

defendant No. 1 to the plaintiff, on which the latter relied ;_ 

“At present I have mortgaged the said properties to Rajashri 
Shankarrao Krishna Limaye, minor, hy his guardian and administrator 
(of the property)—as owner—Krishna,ii Vishnu Limaye, under a mortgage- 
deed for Rs. 5,000. I have agreed to sell the above-mentioned pronerties 
to you on your paying the whole amount, (that is to say), on your paying 
directly to the mortgagee, in respect of his mortgage right to the said pro¬ 
perties, the amount that may be found due to him after deducting the pay¬ 
ments, &c., made to him, and paying me this dav a further sum of Rs. 1 500 
namely, fifteen hundred. You have accordingly paid me this day fifteeii 
hundred rupees. Now you should pay off directly the amount due to the 
mortgagee on (making account), without waiting for me. You may pay off 
the same at any time from this day you like. I will execute a proper "and 
va,lid deed of sale in respect of the above-mentioned properties, together 
with their appurtenances and rights after taking upon me the responsibility 
of removing obstructions and obstacles caused, if any, to the above 
properties, and will get the same registered. You should take into your 
possession the above-mentioned properties which are in the possession of 
the mortgagee after paying him the amount due to him.” 

Defendant No. I alleged chat a second agreement had been executed 
on the same day, which provided that, if he (defendant No. 1) repaid 
the plaintiff the sum of Rs. 1,500 within a year, the first agreement 
for sale should be null and void. He contended that the plaintiff might 
claim the Rs. 1,500 and interest, but not the propertv itself, which he 

admitted he bad subsequently sold to defendant No. 2 under a duly 
registered sale deed. 

The following is the material part of the second agreement relied on 

by the defendant. It purported to be passed by the plaintiff to the 
defendant No. 1 :— 

‘ I entered into an agreement for the purchase from you of your house 
No. 489 ^ ^ and paid you Es. 1,500.'fifteen 

hundred, out of the price of the same which was due to you ; and I have 
this day taken from you an agreement in writing for having a purchase 
deed of the said properties executed (to me). But it has been stipulated 
between you and me that should you within six months from this day 
repay (pay ?) to me the interest on the Es. 1,500 paid to you this day 
which at the rate of rupees one and a half per cent, per month comes to 
Es. 135, (one hundred and thirty-five), and (repay) the remaining rupees 
fifteen hundred within the further period of six months which at the "said 
rate of interest comes to rupees one hundred and thirty-five, then only 
the agreement which I have this day taken from you in writing for having 
a purchase-deed executed by you to me will be null and void. If any of 
the instalments be not paid within the fixed periods as mentioned above, 
this agreement will be null and void immediately on the failure of pav- 
ment of the instalment. This agreement is duly given in writing.” 

[398] Defendant No. 2 pleaded that he had purchased the property 
ho7ia fide from defendant No. 1. and that he had no notice of the previous 
transaction with the plaintiff. 
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The Subordinate Judge found that the later sale by defendant No. 1 
to defendant No. 2 was colourable and collusive, and passed a decree 
declaring that it was void as against the plaintiff. 

On appeal by the defendants the Judge reversed the decree and 

rejected the plaintiff’s claim on the ground that the agreement of sale 

leiied on oy him needed registration, but was not registered ■— 

Now this agreement (relied on by the plaintiff) by its terms really 

assigns to the plaintiff the equity of redemption to be exercised at any 

moment for the. consideration of Rs. 1.500 actually received. It is thus 

more than a more contract to execute a conveyance: it evidences a com- 
plere transaction in itself. 

Now it seems to me that the above agreement really operated as a 
transfer of an interest in immoveable property exceeding Rs. 100 in 
value, and that it needed registration, and that it does not fall under the 
exception (Zi) to s. 17 of the Registration Act. 

“ The counter agreement executed by plaintiff to defendant No. 1 

on the same day, namely, 17th April, 1889. provides that if defendant 

No. 1 repaid Es. 1,500 with interest within one year, the previous 

agreement should thereupon be considered as cancelled'. Defendant No. 1 

contends that the two agreements taken together were only intended to 

be an assurance that the loan of Es. 1,500 would be’repaid. The 

bubordinate Judge also regards the two agreements read together as 

amounting to a mortgage ; but even then the agreement would require to 

be registered. It seems to me that the two agreements when read together 

constitute a conditional assignment of the equity of redemption to become 

void on the occurrence of a speciSed contingency, and as such they 

require registration, and should not be admitted in evidence being 

unregistered: and that plaintilfs claim founded on such agreements 
cannot be maintained." 

The plaintiff filed a second appeal. 

[399] Mahadco B. Cliavhal, for the appellant (plaintiff),—The 
agreement we rely on. is not a conveyance of the equity of redemption. 
It IS merely an agreement and nothing more. It contemplates the 
execution of another document, and. therefore, its registration is not 
necessary. It is the conveyance which requires registration—Ji/sai Enjf 
Jafar v Haj^ Gul Muhammad (1) ; Burjorji v. Munchcrji (2); Ghumlal 
Panalal y Bomaujr Mavchcm (3), We are entitled to specific performance 
of our contract—Jvadar v. Ismail (4) ; Adakkalam v. Thccihan (5). 

Nar/indas T. Marphatia, for respondent 1 (defendant 1).—We contend 
that the agreemont requires registration because it effected a complete 

sale of he equity of redemption-/!fmicdi/ioi/ Euhibhoy v. VuUccbhcy 

Cassumbhoy (6) Although the agreement in question contemplates the 
execution of a formal document, still the intention of the parties is to be 
gathered from the agroomeut itself, and the intention being to convey an 
interest in immoveable property, the agreement requires registration— 
PuiManandas Jiwandas v. Dharsey Vitji (7). 

JUDGMENT. 

fi C.J.—We think the document passed by defendant No. 1 

to the plaintiff was not. as the lower Court of appeal has held, merely. 


(II 12 B.H.C.R. 175, 
(5) 12 M. 505. 


(2) 5 B. 143. 
(6) 8 B. 323. 


(3) 7 B. 310 
(7) 10 B. 101 


(4)9 M. 119 
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an assignment of the equity of redemption, but was an agreement for the 1893 
sale to the plaintiff of the entire interest in the properties therein mention- July 12, 

ed for Rs. 1,500 and the sum aue on the mortgage to Limaye, with a further - 

agreement by the defendant to execute a formal deed of conveyance as Appel- 
soon as the above sums were paid. The defendant No. 1 says : ” I have LATE 
agreed to sell the above-mentioned properties to >ou on vour pa\iDg the Civil 

whole amount (that is to say), on your paying directly to the mortgagee in - 

respect of his mortgage right the amount that may be found due to him ^8 B. 396. 
and paying me the further sum of Rs. 1,500.'’ There is no sale in terms of 
the equity of redemption as such, but an agreement fo sell complete 
ownership in tbe property after the mortgage has been paid off, and the 
mere fact that the Rs. 1.500 is recited as having been paid, cannot affect 
the plain meaning of the language of the instrument. 

[400] Such being the nature of the document according to its terms, 

the question is, whether it required registration, having regard to sub- 

cl. (A) of S. 17 of the Registration Act. This was decided, and incur 

opinion rightly decided, in tbe negative with respect to a similar document 

by Birdwood, J., in Ghunilal Panalal v. Bomanji Mancherji (l). We 

must, therefore, hold that the agreements referred to in the judgment of 

the Court below do not require registration, and must reverse the decree 

of the Court below and send back the case for a fresh decision. Costs to 
abide the result. 

Decree reversed and case seJit hack. 

18 B. 400. 

CRIMINAL REFERENCE. 

Before Mr. Justice Candy and Mr. Justice Fulton. 

In Be Lakmia.* [I3tb July, 1893.] 

Bombay Distmct Municipal Act {VI of IR73J, s, Qi—Non-payment cf taxes-Liability to 

penalty—Offence-Beyial Code {XLV of 1860), s. 40 -Penally—Imprisonment in 

default of payment of penalty. 

There is no distinction between the word “ penalty ” as used in the Bombay 
District Municipal Act (VI of 1873) and the word “fine” as used ins. 64 of the 
Indian Penal Code (XLV of 1860). Imprisonment can. therefore, be awarded in 
default of any penalty inflicted under s. 84 of the Municipal Act. 

This was a reference by J. Davidson, Esquire, District Magistrate of 
Kanara, under s. 438 of the Code of Criminal Procedure (Act X of 1882), 

One Lakmia was prosecuted by the Municipality of Haliyal for not 
having paid wheel tax alleged to be due. 

Tbe Third Class Magistrate, acting under s. 84 of the Bombay District 
Municipal Act (VI of 1873) as amended by s. 49, cl. (1) ot Bombay Act II 
of 1884. ordered Lakmia to pay tlie arrears of the tax, together with a 
penalty of annas 4 or in default to undergo three days’ simple im¬ 
prisonment. 

The District Magistrate, on examining the record of this case, enter¬ 
tained con.siderable doubts as to the legality of the order of imprisonment 

* Criminal Reference, No. 76 of 1893, 

(1) 7 B. 310. 
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in default of payment of the arrears and penalty. He, therefore, referred 
the cas>^ to the Fltgh Court. His reasons were as follow:— 

[4011 I do not think that it was intended by the Legislature to 
render a naunicipal defaulter liable to imprisonment in a oriminal jail. 
I think that a di.-^tmction exists between an offender sentHnced to a fine 
and a municipal defaulter, though also legally an offender, ordered to pay, 

in addition to his "ues, a penalty, and that the order of imprisonment on 
default is nltra vires.'* 

The reference was heard by a Division Bench (CANDY and FULTON, 

J J • j 

There was no appearance for the Crown or for the accused. 


18 B. 401. 


ORIGINAL CIVIL. 
Before Mr, Justice Farran 


Advocate-General OP Bombay {Plaintiff) v. Moulvi Abdul Kadir 

JiTAKER AND OTHERS {Defendants).* [12th, 13th, 15th and 
20bh February and Gth, 8th, 9th. 10th, 12th and 20th March, 1894.] 

Mahome-inn law-lilosque—Charity—Stiil against directors or Mushavirs of a mosque 

—Jji 0 / directors-Board of directors not properly conslitated under the rules 

of the mosque Lmbihty of directors for acts done by Board not properly constituted 

-‘Apoininnut of offeers-Management of property—Liability oi irovisional com- 
^^ittee assuming ju honty to act—Tuniets—Limitation—Kazi -Act 11 of 1864 and 
Bombay Act 1\ o/ 1864 —of mosque, liability of—Parties to suit against 


irustets of mosque - Practice. 


A certain MaL medan mosque in Bombay, known as the Juma Masiid, was 
possessed of oonsi-lorable property. The administration of the mosque and ils pro- 
perty was [102] carried on under rules which had been drawn and approved in the 
year 1834 at. a special general meeting of the jamat convened for the purpose in 
the course of a suit which had been filed in the Supreme Court against the then 
mushavirs of the mosque. That suit was referred to the Master to make certain 
onqmrio... and in his report these rules were sot out in full. His report was con¬ 
firmed by tbe Cr.urt. The rules provided that the mosquo and its property should 
bo managed by the Kazi of Bombay and ten mushavirs, and that a nazir should 
bo appointed by them, and be subject to their control. The rules also prescribed 

of the kazi, mushavirs and nazir. and declared that tbe power 
of fillirg up vHCineies should be exercised by the kazi and mushavirs collectively 
or by tho k izi and an absolute majority of the mushavirs. 

In 1831 and for many years subsequently there was, as there had always been, 
c of B .nibiy appointed under a sanal from Government. He held tbe 

appoinfinoiit f-T hfo. and tho office was not hereditary. In 1866 the then Kazi 
ot Boinhav (iiod, but in consequence of the provisions of Act 11 of 1864 and Bom- 

L VT made no new appointment, and the office 

lapsed. One Mahomed Husain Murgay, however, assumed tbe office and was 

generally accopicd by tho community as Kazi of Bombay. He died in 187S and 
upon his duitb. riv.il claimants sought the office of Kazi of Bombay. 

tn fi irs wore then advised that they could not select one of tho rival kazis 

fill tbe otlioo of Kazi of Bombay under the rules, and they, therefore.continued 
to manage tbe mosquo without a kazi in violation of the rules of 1834 Two of the 
mushavirs (mow rolator9)weroof opinion that one of the rival applicants for the posi- 
lon should ho appointed kazi, and as their wishes were not acceded to, they ceased 
t attend the board, and as far as possible, while retaining their offioes they 
thwarted (hc aclion of tho other mushavirs. Subsequently in 1878 other vacan¬ 
cies occurred in tho board. In 188S>he number of mushavirs was reduced to six 


• Suit No. 656 of 1891. 
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and two of them (the relators) as above stated took no part in the administration, 
so that the management was left in the hands of the first four defendants. In 
1891 four new mushavirs (defendants Nos. 6 to 9) were elected, and in that year 
the Advocate-General at the relation of the two dissatisfied mushavir.^ filed this 
suit against the mushavirs. The former nazir of the masjid was also made a 
defendant (No. 5). ^ He had held the office of nazir from 1879 to 1891 when he 
resigned. The plaint set forth the irregularities which had taken place in the 
manasieme it in 1878, and prayed for the removal of the defendants (other than 
defendant No. 5) from the position of directors or mushavirs and for an account 
against all the defendants, and for a scheme. &c. The following were the prin¬ 
cipal charges made against the defendants in the plaint and at the hearing : - 

(1) The neglect to take steps to supply the place of the kazi and the failure to 
keep up the proper number of the mushavirs. 

Held, as to this, that subsequently to 1878 the mushavirs had no authority 
under the rules of 1834 to fill up vacancies as they occurred or to carry on the 
government of the masjtd. Since that year the mushavirs were a provisional 
committee of management kept up from time to time by co-optation tacitly per- 
muted bythejamatto manage the affairs of the masjid until the original 
constitution could be restored or legally changed, that original constitution being 
for the time in abeyance. ° 

[403] 2. The improper appointment, in 1879, of one Mahomed Cassum Curtay 
(defendant No. 5) as nazir. 

Seid, that the mushavirs incurred no liability and deserved no censure for so 
uoing. 

3 The neglect to call for an annual account of the income and expenditure of 
the masque under Rule 6. 

Held, that this charge was not proved. 

4 The neglect to purchase properties with the surplus income of the mosque as 
required by Rule 4. 

Upon this point it was contended that the defendants should be charged with 
luteresoon the uninvested funds, so as to make up for the loss of rents which 
would have been recovered if properties had been purchased. In answer to this 
claim it was argued (1st) that, under the circumstances, the mushavirs had no 
pow.T to expend the funds of the mosque in purchasing property, and (2) that the 
claim was barred by limitation, 

HWd. that the claim fell within art. 120 of the schedule to the Limitation Act 
(XV of 1877), and was barred except asjto|six years prior to the filing of the suit 
but even as to this period the Court refused to order accounts to be taken against 
the defendants. There had been no dishonesty or improper dealing with the funds 
of the mosque. The highest at which the case could be put was that there bad 
been error of judgment. In this the community had acquiesced. Moreover the 
position of the parties had changed. Some of the mushavirs were dead 
others had resigned and were not defendants to the suit, and it would be difficult 
to enforce contribution against them. The Court was further of opinion that in 
any case, it was very doubtful whether a provisional committee like the musha¬ 
virs would have been justified in assuming the power of purchasing property' 

Had the property fallen in value, the purchase might perhaps have been 
repudiated. 

5. Their neglect in not detecting sums appropriated by the bill-collectors of 
the mosque and getting in the same. 

Held, that as a provisional committee who had assumed the management of 
the masjid, the defendants were bound to protect its interests. Oi the money 
which th(y actually received, or which was paid into their account, they were 
actual trustees, but in addition to this they were officers of the mas’jid charged 

with the specific duty of superintending the nazir and bis accounts, and if the 

masjid had suffered loss by their neglect of duty, they were answerable for it. 
They neglected to examine the books, a cursory audit of which would have 
detected the defalcations of the bill-collectors. Tlie Court, therefore, directed an 
account against them of the rents actually received, or which, but for their 
wilful default or neglect they might have received from the bill-collectors. 

6. Their neglect in allowing arrears of rent to accumulate and to be lost to 

the masiid. 

Held, that it was not the duty of the mushavirs to look into the account of each 
individual tenant. Under the rules the nazir, and not the mushavirs, was 
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entru<;ted with the collection of rente, and it was his duty to see that the rents 
were not allowed to fall unduly into arrear. It was not shown that, except at 
an exceptional time when f4()4J the nazir was ill, the rents were so much in 
arrear a^ to call for the active interference of the mushavirs. or that the masjid 

bad suffered undue loss under this head. The Court, therefore, refused relief on 
this charge. 

7. The non-payment into the Bank of sums in the bands of the nazir when 
they exceeded Rs. 500. 

Held^ that the spirit of the rules had been complied with, and no loss had been 
shown. 

Defendant No. .5, as above stated, had acted as nazir of the masjid from 1879 
to JUI 7 , 1891, when he resigned. Under the rules (see Rules 2 and 7) he was 
appointed by tbe directors and was under their orders and was removable at their 
pleasure. It was contended at the bearing that he was not a proper party to the 
suit, being merely the agent or servant of the directors and not a trustee'. 

Held, that he was properly made a defendant. Both under Mahomedan law 
and under the rules tbe nazir was a public officer in charge of the mosque, and 
as such liable to account to the community. 

Suit to remove the defendants from the position of directors of the 

Mahomedan mosque in Bombay known as the Juma Masjid and of tbe 

charitable property connected therewith, and for an account against them ; 

for a scheme an 1 fclie appointment of new officials; for the administration 
of the mosque, Sec. 

OPINION. 

Per Curiam.— As non-payment of municipal taxes entails liability 
to a penalty, it appears to bean offence as defined by s. 40 of the Indian 
Penal Code. We are unable to draw a distinction between the word 
penalty ” in the Bombay District Municipal Act and the word " fine" 
in s. 64 of the Indian Penal Code. The word penalty ’’ is used in many 
places in the Municipal Act as equivalent to a fine or pecuniary punish¬ 
ment for an offence (vide ss. 64 and 74). In Reg. v. Gulalchand (1), it 

was held that imprisonment could be awarded in default of fines imposed 
under this Act. 

The order of the Third Class Magistrate is, therefore, correct. 

The suit was filed in December, 1891, by the Advocate-General at the 

^lation of five persons, two of whom, viz., Mahomed Husain Churgay and 

Haji Sheriff, were then and had been for many years directors of the 
masjid. 

The plaint stated that in the year 1834 a.D. certain rules for the 
management of tbe Juma Masjid and of the charitable properties connected 
with It had been framed and adopted, and had received the sanction of tbe 
then Supreme Court of Bombay. These rules were the result of certain 
litigation which had been instituted in the Supreme Court. Tbe rules 
referred to were as follows :— 

.u ' ^ general meeting of the Kazi Chougla and the members 

of the Jamat or Mahomedan community of Bombay held at the Juma 
Masjid on the twenty-eighth day of October, 1834. two certain decrees of 
His Majesty s Supreme Court of Judicature at Bombay have been read 
bearing date respectively tbe 8th day of March, 1833. and the 8th day of 
September, 1834, which said decrees were made in a certain suit on the 
Equity Side of the said Court wherein Kazi Kutbudin Saheb bin Shaik 
Abduia Mahimker. the Kazi of Bombay, Haji Ebrahim Jitaker Maho¬ 
med Ally Rogay, Mahomed Ebrahim Muckba, Shumaudin Kisay, and 
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Mahomed Syed Palloba were the complainants and Nur Mahomed bin 
Bjbrahim Patell was the defendant. 

[405] And whereas ih and by the first of the said decrees it was 

declared that the said complainant Kutbudin Saheb bin Shaik Abdula 

Mahimker, the Kazi of Bombay, Haji Ebrahim Jitaker, the Ohougla of the 

Mahomedans residing in Bombay. Mahomed Ally Eogav, Mahomed Ebrahim 

Muckba, Shumsudin Kisay, and Mahomed Syed Palloba. the principal 

members of the jamat of the Mahomedans of Bombay on behalf of themselves 

and the rest of the Mahomedans of Bombay, were entitled to an account 

from the said defendant Nur Mahomed bin Ebrahim Patell as executor of 

his said father Ebrahim Ismail Patell, of all sums of moneys received by 

him either for donations, bequests, or otherwise for or on account of the 

Juma Masjid in the pleadings mentioned, and for the rents and profits of the 

ground in the pleadings also mentioned and of the chawls and buildings 

tnereon erected from the time of tbe death of NathuPatell in the pleadings 

mentioned until the tenth day of May, 1814, and also of all sums received 

by the said defendant in his own right since the said tenth day of May 

1814, on the same account; and whereas by tbe other decree it was decreed 

that the said defendant should be forthwith removed from his situation 

as manager or superintendent of the said Juma Masjid and ebawls now 

following rules and regulations for the future management 

of the affairs and concerns of the said Juma Masjid and tbe chawls above 

mentioned, having been taken into consideration by the said meeting the 

same are hereby and in and by the said meeting unanimously confirmed 
and agreed to. 

Rule Is/. 

" The late superintendent having been removed hy the last mentioned 
decree of the Supreme Court from his said situation as manager of the 
Juma Masjid and the chawls helonging thereto, the said Juma Masjid and 
chawls shall henceforth (subject to any order or decree cf the Supreme 
Court to tbe contrary in the suit pending therein in which the above- 
mentioned decrees were made) ha placed under the Government and control 
of the Kazi of Bombay for the time being, and ten directors to be appointed 
in the manner hereinafcer mentioned. 

Rule 2nd, 

" Subject as aforesaid, a superintendent of the said masjid and chawls 
shall be appointed in the manner hereinafter proposed, such superintendent 
to be at all times subject to the control of the kazi and directors, and in 
all respects to obey their orders; the duties of such superintendent to’consist 
in the collection of the rents of the aforesaid chawls and of any other 
property dedicated to the mosque, and that such superintendent shall 
thereout defray all expenses incurred on account of the masjid and the 

ceremonies performed therein or of its appropriated property in necessary 
repairs or otherwise. * * ^ 


Rule Zrd. 

“ The superintendent shall not expend any sum exceeding rupees one 
hundred in amount in tbe repairs of the masjid or chawls, or any sum 
exceeding rupees fifty beyond the ordinary monthly expenses of the 
niosqueor chawls without an order in writing signed by the kazi, and the 
directors or by the kazi and a majority of the directors for that purpose 
first had and obtained to sanction such payment, and such superintendent 
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shall not at any time retain in his bands funds belonging to [406] the 
said masjid exceeding in amount the sum of rupees five hundred, and all 
surplus funds arising from the rents of the chawls or otherwise belonging 
to the said masjid exceeding the aforesaid amount shall from time to 
time be paid by the superintendent as the same shall be received by him 
into the hands of the kazi, who shall forthwith deposit the same in the 
Bombay Treasury in the names of himself and the two senior directors for 
the time being. 


Rule Ath. 

As often as the funds standing to the credit of the kazi and the two 
senior directors shall amount to the sum of rupees five thousand or up¬ 
wards, then and so often the kazi and the directors or the kazi and a 
majority of them shall therewith purchase other property to be added to 
the then appropriated property belonging to the said masjid, and the deed 
of sale thereof shall be made out to and in the name of. the kazi and ten 
directors for the time being and their successors and assigns in trust for 
the kazi and jamat of Bombay for and on behalf and for the sustentation 
and repairs and other expenses of the said Juma Masjid, and of its 
appropriated property. 


R^ile 5th. 

“ The superintendent shall on the 1st day of Rujab, on the 1st day 
of Shawal, on the 1st day of Mohurrum, and on the Ist day of Rubussani 
in each year make a report in writing to the kazi and directors exhibiting 
what sums of money he has received on account of the rents of the chawls 
or otherwise and of his application thereof, and in such report such 
superintendent shall state the condition of the masjid and chawls and other 
property belonging to the said masjid, and what, if any, repairs are in his 
opinion required, and generally any matters connected with his duties as 
superintendent, and the said kazi and directors shall within fifteen days 

affer the receipt of such report meet for the purpose of taking such report 
into consideration. 


Rule 5th. 

The superintendent shall keep proper books of account, wherein he 
shall duly enter all sums received by him as rents of the chawls or 
otherwise on account of the masjid, and in like manner he shall enter all 
oums expended by him on account of the said mosque or chawls or other 
property ; he shall make up, sign, and render to the kazi and directors 
annual accounts in duplicate of his receipts and disbursements, and such 
accounts shall not be allowed and considered as correct until they shall 
have been audited and signed by the kazi and tbe directors, or by the kazi 
and the directors, or hy the kazi and a majority of the directors, and when 
so audited and signed one copy thereof shall be deposited and kept in the 
office of the kazi and another copy shall be lodged in the Juma Masjid. 

Rule 7th. 

The superintendent shall hold his office at the will of the kazi and 
directors, anil shall be removeable by them or by the kazi and the majority 
of the directors by notice signified in writing; such superintendent on being 
appointed by the Supremo Court and all future superintendents upon being 
appointed Shall execute and deliver to the kazi and the directors for 
the time being a bond in a penalty [407] of ten thousand rupeeSt 
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conditioned to be void upon the due observance and performance by such 
superintendent of tbo rules thus made, or which shall hereafter be made 
by the kazi and the directors, or by any general meeting of the kazi, 
chouglas, and jamat convened for the purpose, and nothing in these rules 
contained shall prevent any superintendent from resigning his situation 
as such, but in every such case he shall give to the kazi and directors two 
calendar months’ previous notice of his intended resignation. 

Buie 8th, 

“Inasmuch as the Master in Equity of the said Supreme Court is 
directed by tbe aforesaid decree to inquire and state to the Court who 
should be a fit person for the future superintendent, the complainants in 
^e said suit are requested to propose that Haji Mahomed Sueed Saheb 
Eogay he appointed under and subject to the preceding rules as a fit and 
proper person to be appointed future superintendent. 

Rule dth, 

‘The persons following, that is to say:—Mahomed Ailv Saheb 
Eogay, Mahomed Ebrahim Saheb Muckba, Haji Ebrahim Saheb Jitaker, 

o'"uShumsudin Saheb Kisav, Shabudin 
Saheb Ghuttay, Mahomed Sueed Saheb Palloba, Mahomed Yusuf Saheb 

Murgay, Mahomed Shumsudin Saheb Palloker and Zeyawudin Saheb 
Narker are hereby appointed directors of the said Juma Masjid and cbawls 
and upon the death or resignation of any of the above-named directors 
the vacancy occasioned by such death or resignation shall be supplied by 
the election of another director or directors in the place of the director or 
directors dying or retiring, such election to be made by the kazi and the 
remaining or continuing directors, or by the kazi and the majority of the 
remaining or continuing directors. 

Rule 10th, 

"Every future director, superintendent, and every other officer con¬ 
nected with the said masjid. with the exception of the kazi. shall be elected 
by the kazi and directors, or by the kazi and the majority of the directors 
for the time being, who are hereby authorized to fix the scale of remunera¬ 
tion of the several officers, with the exception of the kazi, the directors, 
and superintendent, whose respective offices as connected with the said 
masjid shall be and are hereby declared to be honorary. 

Rule 11th, 

" The kazi and directors shall be empowered to frame and make from 
time to time rules and regulations for the management of the Juma 
Masjid and chawls and the general concerns thereof, provided such rules 
and regulations are not contrary to the Mahomedan law. 

Rule 12th. 

"The several powers and authorities conferred upon the kazi and the 
directors by the preceding rules shall be exercised by them collectively or 
by the kazi and a majority of the directors.** 

[408] The plaint stated that by the above rules the Juma Masjid 
and the properties appertaining to it were to be managed by the kazi of 
Bombay and ten directors, &o.; that by the said rules a superintendent 
should be appointed by the kazi and directors, &c. It also referred to 
various other provisions made by the above rules for the administration 
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1894^ of the funds of the mosque. It then set forth that at the beginning of 
AK^ JO year 1878 the governing body of the mosque consisted of ten directors 

Ol^iGlNAL K^z\ Mahomed Husain Murgay. The first two relators 

(hvi^ present suit (Mahomed Husain Churgay and Mahomed Husain 

_ Londay) were then directors, as also were the first three defendants, viz., 

IS B. 501. Moulvi Abdul Kadir Jitaker, Shaik Ahmad Saheb Muckba and Shaik 

Mahomed Ourtay. In January, 1878, however, the kazi died, and from 
that time there had been no kazi as president, as concemplated by the 
rules. The community was divide 1 as to the person to be appointed kazi, 
and the result was that no appointment was made. 

Subsequently to the death of the kazi, but in the same year, one of 
the then directors (Guiam Mohidin Delvi) died, and the fourth defendant 
(Munshi Shaik Ahmed Delvi) took bis place. The plaint stated that the 
validity of the nevv appointment was doubtful having regard to the rules, 
as there was then no kazi and no quorum of directors. 

In 1888 another director (Munshi Mahomed Unday) died and no 
successor to him was appointed. Three others of the directors, who held 
office in 1878 subsequently resigned, and their places were not filled up. 
The result was that instead of having a governing body consisting of a 
kazi and ten directors as provided by the rules, there were only six direc¬ 
tors, and the validity of the appuintment of one of these six was doubtful. 
Of thfsesix directors, two were relators and the others were the first four 
defendants. Munshi Shaik Ahmed Delvi, whose apnoiutment was 
doubtful, was the fourth defendant. 

In 1891 the first four defendants appointed four additional directors 

(defendants Nos. 6, 7. 8. 9) in spite of the remonstrance of the other two 

diiectors (the first two relators). The defendants also appointed the first 
defendant to be president. 

[4093 The fifth defendant to this suit had been nazir or superin¬ 
tendent of the mosque from 1879 until July. 1891, when he resigned, 
ihe plaint (at the relation of the said relators) complained that, having 
regard to the rules, there had been no validly appointed superintendent; 
that the fifth defendant, who was not a fib person for the office, had got 
himself appointed and had acted as superintendent; that the directors 
(defendants) had exercised no proper supervision over him, and the plaint 
charged that the properties and funds of the mosque had been greatly 
mismanaged and that the rules with regard thereto had been disregarded. 

plaint further complained that the provisions of rules 3 and 4 
bad been disregarded by the defendants to the great detriment of the 
mas}id. With regard to rule 4, it alleged that for many years no property 
had been purchased for the masjid. and that the funds had been allowed 
to ho idle in the Bank, bringing in no income: that these funds at the 
date of suit amounted to two lakhs of rupees, and that, if the same hud 
been duly invested as directed, the charity would have been much benefited 
The plaint also complained that rules 5 and G had been disregarded' 
and further alleged that all the moneys received from tenants of the 
charity were nob credited to the masjid. 

The plaint prayed for a declaration that the defendants were nob 
entitled to carry on the management of the Juina Masjid and its pronercv 
or that if entitled, the defendants might be removed from their position 
us dii'fctors ; that an account should be taken of moneys received by the 
defendants, and that defendants should make good such sums as bub for 
their wilful default they might have received. I’tc. ; that a kazi, directors. 
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and superinfeendenl; be appointed to manage the charifcv and a scheme 
settled, <tc., &c. 

The first four defendants filed a written statement, stating that they 
had always been desirous of having the Kazi of Bombay as their president, 
but that there was not and had not been for years any such officer in 
existence ; that each section of the Mahomedans recognised as kazi any 
person they pleased ; they denied the [410] charges of mismanagement, 
neglect and misconduct, and alleged they bad performed their duties to 
the best of their ability under the circumstances in which they were 
placed. They prayed that the rules should be amended and the affairs of 
the mosque put on a proper footing under the direction of the Court. 

At the hearing, issues were raised as to the validity of the various 
appointments since the death of the kazi in 1878 ; as to the liability of 
the directors in respect of the alleged violation of the rules in adminis¬ 
tering the affairs of the mosque, &c. As above mentioned, two of the 
relators were directors of the mosque. At the hearing. Mahomed Husain 

Cnurgay, the survivor of them (the other was then dead), was made a 
defendant. 

Lang (Advocate General) and Jardine, for the plaintiff. 

Badrudin Tyehji.Inverarity ?indiVicaji, 12 3 4 

Kirkpatrick and Slater, for defendant No. 5. * * » • 

Scott and Lowndes, for defendants Nos, 6, 7 and 8. 

At the close of the examination of the first witness Mahomed Husain 

Ghurgay, the relator, counsel for the fifth defendant (the nazir or 

superintendent) raised an issue wheiher the fifth defendant was a proner 
party to the suit. ^ 

Knkpatrick : The superintendent or nazir is not a proper party, and 

the suit ought at once to be dismissed as against him. Under the rules 

and from the evidence just given, it appears that he was meiely the servant 

of the directors and was accountable to them only— Attorney General v. 

Earl of Chesterfield (1); Tudor on Charities, (3rd ed.), pp. 327 310 ■ Indian 

Contract Act (IX of 1872), s. 192; Lewin on Trusts, (9ch ed.), pp. 201, 

723. He ceased to be nazir before suit brought. Moreover, he eaunot be 

charged wi^h fraud or default,, as the plaint contains no specific instances 

—Ganga Narain Gupta v. Tilukram (2); Krishnaji v. Wdninaji (3)- Lewin 
on Trusts {9th EiJ, p. 1034. 

Badrudin Tyahji, for first four defendants:—We object to the fifth 
defendant being dismissed from this suit. He is a [411] proper party. 
The nazir or superintendent of a masjid is the mutawali and is the real 
trustee and the person resnonsible for the administration of the property 
—Tagore Law Lectures, 1884. p. 264. The rules of this mosque recognise 
the general principles of Mabomedan law. Other defendants who are 

directors are the mushavirs or merely supervisors, and represent the 
general community. 

Jardine, for plaintiff on the same side. 

Farran. J.—I cannot dismiss the fifth defendant from the suit. He 
was the nazir of the mosque, or, as he is called in the rules, the superinten¬ 
dent. I think that both under the Mahomedan law and under the rules 
the nazir of tU;s mosque was a public officer in charge of tne mosque and 

of its property, and as such liable to account to the community in this 
Court. 

Tbe hearing of the .suit thea proceeded. 


(1) 18 Beav. 596. (2) 15 C. 533. (3) is B. 144. 
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Jardine (with Lang^ Advocate General).—The directors were bound by 
the rules The kazi died in 1878 and there has been no attempt 
to fill bis place. The board of management has never since been 
legally constituted. Only three of the present directors have been 
legally appointed. The others have been appointed by an imperfectly 
constituted board, and their appointment is invalid and illegal. But they 
are all equally liable for their acts— Rackham v. Siddnlii) : Pearce v. 
Pearcei^), Their acts since 1878 have caused heavy loss to the masjid, 
and the relators were right in causing this suit to be instituted. Even 
without a kazi the directors might have properly collected and invested 
the funds of the mosque. They should have superintended the nazir. 
There has been much rent lost through negligence and fraud. Ho referred 
to hi re Caj^e Breton Co.(3); Seton, s. 3, ch. 41,p. 982(5 h E l.), Lewin on 
Trusts, (9th Ed.) p, 1017-1035; Inrc Symons (4); Scidthorpc v. Tipper (5); 
Devaynes v. Robinson (6). 


Badrudin Tyahji with Inverarity and Vicaji, for defendants Nos. 1, 2, 
3, 4.—The plaint states that the directors have violated the rules 
by acting without a kazi. But the kazi mentioned in [ 412 ] the 
rules of 1834 was the Kazi of Bombay. There was then an official who 
bore this title, which was conferred by Government. But Government 
ceased to appoint: see Act 11 of 1864 ; Bombay Act IV of 1364 : jSIuham- 
mod Yiissub v. Sayad Ahmed (7). See also Regulation XXVI of 1827, 
which related to the mofussil. The directors had no power to appoint a 
kazi and are nob responsible for acting as best they could without one. In 
1888 the number of directors was reduced to six. Wlien their numbers 
were further reduced, they could do nothing, as tiiere was not a majority, 
the full number under the rules being ten. Reference was made to Attorney 
General v. Corporation of ExeteriS) \ Wyatt v, TEa//?si9) ; Tagore Law 
Lectures. 1834. p. 248; Saroda Pershad v. Brojo Nath (10) ; Kathiawar 
Trading Company v. Virchandill), 

Kirkpatrick Slater, for defendant No. 5.—The fifth defendant 
acted as nazir or superintendent from 1879 to July, 1891, without 
remuneration. Ha was entirely subordinate to the directors who might 
have dismissed him at any time. He continued the system of manage* 
meat which existed previously, and for which he was not responsible. 
The bill-collectors under him were not appointed by him or removeablo by 
him. They were his fellow servants. Not receiving any remuneration, he 
was obliged to earn his living, and in doing so was frequently absent from 
Bombay with the knowledge and sanction of his masters the directors. 
The director (Churgay), who as relator has caused this suit to be instituted, 
has wholly neglected his duties as director for twelve years. Ho refused 
to attend meetings or sign papers. He instigated the tenants not to pay 
the rents. He is more responsible for any loss than the other directors— 
Lewin on Trusts (9th Ed.), 217, 777, 994 ; Attorney General v. Stamford 
(12). This suit is a vindictive suit and unnecessary. It has not been sanc¬ 
tioned by the community. All the defendants desire a new scheme. The 
nazir is willing to account. Ho is only responsible for money come to his 
hands.—Williams on Executors, p. 1674. No account for wilful default 


(1) 16 Sim. 297 (305) ; 1 Mac. and G. 607. 

(3) 26 Oh. D. 221. (4) 21 Ch. D. 757. 

(6) 24 Beav. 86. (7) 1 B.H.C.R. Ap 

(S) 2 Russell, 45. (9) 8 Jurist 117, 

(111 18 B. 119. (12) 1 Phillips 737. 


(2) 22 Beav. 248. 

(5) h R. 13 Eq. 232. 

. xviii. 

(10) 5 C. 910. 
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caa be directed, as no particulars [4l3] were civen in fhn a- 

z’,: <:>• !9®b “),Tool 

ocott and Ztowndes, for defendants Nos 7 ft \r fu* u 

?ii«d o.. „™,.j ortL..’,, S:: 

incurred, it rests on the other defendants. ^ lability has been 

JUDGMENT 

the governing body of the Junia Masjid and to enable state of 

conclusions at which I have arrived readilv intelligible The i 
of the Court to intervene in its affairs at the insta^nce of thi”^ A^’ 
General arises from the fact that the masiid and the , 01 - ^ Aovocate 
to it constitute a public charity. “ Pioperties belonging 

On the 8th September, 1834, the lato Sunreaio Com-t in n •<- k 
by certain members of the Mahomedan commnnii- ^ 
mnshavirs of the Juma Masjid, referred it to the Ma^ster^f'"^'' 
were fit and proper persons, or a fit and nroper f° 

the future managers or manager Qnn«iM F ,q be appointed 

mutawblis or nntaw.ll ol the JornCla.M Sd to ” “•‘t""*®"'’*"'• 

potsoo „t p.r,„„ so to b. .ppolnwSlA, , T Sol"’" ’”5 

What security to account for the monevs whioh Ful f 

I take this recital from the plaJnt in suit No 23 of 187?'^^ receive, 

the decree itself or the report of the Mastei amon J ^ 

The Master reported on the 31st Novembe'r • 

general meeting of the jamat had been convened fo.-Vl, 
rules for the future management of the affiairs and Pnrposc of fiMming 

Masjid, and that several rules were submitted for the ^ Jumca 

meeting and were unanimously anl“ and stned 
English, or a translation of them, the Master set out in f iB 

The report of the Master was confirmed by the Oou J T i 

able to ascertain, from the materials bLm me wheV^ 

at the meeting were in Persian or English In the hlh 

.Pd,p „hlob they adopted, ,f to ie ’S.t bT" k '" 

their efficacy and force from the will of tho pnmn •#. ^ derive 

from the decree of the Court; and that therefore i 

at the meeting and signed, and not the copy or translatlmi'M the^* 

the Master sot out in his repoit, are the rules which determine 

stifeution of the governing body of the masjid It is no"i-^ hnw 

important, as the difference between them is meielv a 
phraseology. meieiy a difference of 

In one instance, however, this difference of nhraseoloev hp-. » k ■ 
upon a most important question in the suit. 4 print ff rh« bearing 
Persian Urdu and English has been put in evidencTbv hJ 
General. It affords some internal evidenc#^ that the orini l 
in Persian. The rules provide that the Juma A 

shall be placed under the Government and control of^ rr 
Bombay for the time being and tan mushavls fr .A m 
Persian expression), and thata nazir of the masjid and elmwIs ^ 

appointed subject to the control of the kaz. aTd ^avirs 
then specify the various duties assigned to the ka^i mnch • 

P.P.P ,p,p.bbi..iy. At pp,..„bi. wM b", trfTp.*”? 
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had the general executive control of the masjid subject to the directions 
of the mushavirs, and that the several powers and authorities conferred 
upon the ka/i and the mushavirs, including the power of filling up 
vacancies, were to be exercised by them collectively or by the kazi and an 
absolute majority of the mushavirs. 

At the time when the rules were framed there was, and had always 
been, a “ Kazi of Bombay*’ holding office under a sanadfrom Government, 
a public local functionary who held the appointment for life and whose 
office was not hereditary. One Kutubudin Saheb Mahimker was then 
the Kazi of Bombay. Tie died in 1837 and Mahomed Yusuf Murgay was, 
on his death, appointed to the office. The latter died in 1866. In conse¬ 
quence of the passing of Act II of 1864 and Bombay Act IV of 1864 no 
appointment to the office of kazi was made upon bis death by Government. 
The office lapsed. 

The case oiMuhavimad Yussuh v. Sayad A/ijncd(1) establishes [415] 
that the appointment of kazi is by Mahomedan law vested in the chief 
officer of State and has never rested with the Mahomedan community at 
large. Kazi Mahomed Husain Murgay, however, assumed the office, and 
was generally accepted by the community as Kazi of Bombay. No 
difficulty occurred in his lifetime. He died in 1876. Upon his death, 
rival claimants to the office of kazi of Bombay sprang up. A minority of the 
Konkani Mussulmpms, who appear to lead public IMahomedan opinion in 
Bombay, recognized bis son Shaik Mahomed Murgay as kazi. A large 
majority were in favour of Kazi Abdul Latif Londay, and now recognize 
his son ^lahomed Salay Londay as their kazi. 

It is admitted on both sides that the Kazi of Bombay contemplated 
by the rules of 1834 was the official kazi appointed by sannd^ and that 
consequently since 1866. or, at all events, since 1878, there has been no 
Kazi of Bombay within the meaning of the rules. My own view is in 
accord with that admission. This difficulty was felt in 1871, and in that 
year the Advocate General taking advantage of a suit, which he felt himself 
obliged to file against the then kazi and certain of the mushavirs to 
recover funds of the masjid in their hands and for the removal of the latter, 
urged upon the Court the necessity of amending the rules, and the Court 
by its decree declared that the system of management of the Juma Masjid 
was unsatisfactory and ought to be amended, and ordered that certain 
revised rules, which it approved, should be laid before the community for 
their consideration and adoption. The main object of the revised rules 
was to obviate the difficulty which had arisen from the lapse of the office 
of Kazi of Bombay. Tho revised rules were twice laid before the com¬ 
munity for their adoption. They were explained and pressed upon the 
meeting by I^Iahomed Ally Rogay and others, hut an anonymous handbill 
had been circulated misrepresenting their tenor. Certain persons opposed 
them, including the prosonc relator Mahomed Husain Churgay, and they 
were rejected, and on tho 28th February, 1876. tho Court ordered tho 
decree in tho suit to he drawn up, stating that the revised rules mentioned 
in the decree had not been adopted. The Court was evidently of opinion 
either that it had no inherent power [416] itself to revise tho rules, or 
that it could not do so on a jilaint which did not specifically ask for such 
relief. Tlio Advocato-tionoral took no further steps, and loft tho Juma 
]\Iasjid to ho managed under a constitution which had become unworkable. 


(1) 1 B. 11. C. R. (App.) 18. 
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When Kazi Mahomed Hussein Murgav died in f] u 
of the masjid were Mahomed Ml ^895 

Kadir Jitaker. Shaik Mahomed Curcay tad Shaik A March 20 , 

Mahomed Hussein Chur^av ^ Muckba; relators - 

others (Gulam M Delvi ' Kntnh Hussein Londay, and some Original 

to whose ancestors’ expenditure and exerfcion^c: h' All Eogay. 

the Juma Masjid may be traLd was tL i. prosperity of 

the difficulty Zch had be«n Si H °u Mahomed H. Murgay 
No. 28 of 1871 at once arose Them w proceedings in suit 

within the meaning of the rules The of ^loncbay 

became defective, and the poSers anT autZ lSs • 

derived from having been elected under thS rules 0^1834 

They i..a . ”• 

whe. itT"L«i:ed rtr.”o„r.u““ “ “.-i 

and Mr. B. Tyebji, Mr. MayhewSvl, of n 

could not select one of the rival kazis to “ushavirs 

Bombay under the rules in whi^h * u office of Kazi of 

right, but that they could act withouT^hi ^ judgment, 

which opicicc he w'as. for .he re.:!™ whi L" S°“" cho “ 7 

m my judgment, wrong. Mr. B Tvebii’s nni • u ^ assigned, 
in evidence, being, it is said, lost He *^®®“ 

the constitution of the board became defective bv?l ^°A^^''l! 

Bombay. These opinions wereTonsidered at n S “L'^he Kazi of 

ba acted on, and that the mushaviS as beZrshS 5" f 

Mahomed Ali Eogay should be president Thn appointed, and that 
and M. H. Londay did not tEh sLSo" 

Their view was that the mushavirs should nail ’ meeting. 

Londay to co-operate with them on the board Corn" 
not attend, and they have ever since kent they would 

as they could, thwarted their" otion They did 
and have now put the Advocate General in 

scheme for the government of the mosque being a^w a new 

old scheme cannot be worked in the'wav which 

advocated. ‘tiey Pave until lately 

The rival kazis and their respective adherents from timo fc ^■ 
forward claims for a kazi to sit on the board of the t Tr ''‘“® P"*’ 

majority of the musliavirs have never felt tham^el^ Masjid, but the 

.ifh., o,.he„ .o occupv ,h.rp"Lf 

have said, in my judgment, justified. “®y as I 

In 1879, Gulam M. Delvi died, and the majoritv nf h i • 

then appointed the defendant S. A. Delvi to fill hL nl ^ ^ mushavirs 

In the same year, Kutubudin Tomgekar resigned n'^nd at i .r o , 

Eanki was in like manner appointed to act %^°® Sayad 

Ismael Unday died before or in 1888 The Manomed 

made efforts to fill the vacancies, but 

Mahomed Ali Rog^y and Shaik Husain T?r^rt 
leaving the defendants Nos. 1, 2, 3 and 4 and the'" ''esigned in 1888, thus 

the only remaining mushavirs. Though the dafendants°NoJ^°l _4 made 
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some attempts to fill the vacancies, they could not do so. and the 
rimsbavii -3 continued to bo only six in numbei- until the election of defend¬ 
ants Nos. 6, 7, 8 and 9. in 1891. Tne ninth defendant hosvever did not 
,'-ree to act. The board is at present thus constitute.!, except that the 

L-olator M. H. Londay has died since this suit. 

Fioni what I have already said it will be s=en lha , T consider that 
the majority of the mushavirs have had since 1878 no_ authority, under 
tlin rules of 1831, to fill up vacancies as they occiin\d Lll3] or to carry 
on the government of the masjid. What, then, has h..ii the legal position 
of the mushavirs generally since that time ? They apimar t < mo to have 
been a provisional committee of management keut in. n oiu time lo. 
by co-operation, tacitly permitted by the jamat, to manage the allairs of 
the masjid until the original constitution could lie r-tored or lega ly 
changed, that original constitution being for the tuna in -ihevance. Atter 
the unsuccessful etlert which was made from ls71 to ihiG to amend the 
constitution it was not, I think, incumhont on them to take further legal 
procee lings, which they could only have done at the risk of costs. It is 
not. therefore, I tliink, by their default that their provisional management 
has lasted unduly long. The election of the defendants Nos. 6. ° 

9 ii 3 1891 shows, I think, that they have been aclioH with the tacit cou- 
seut of the communitv, as many of its inliuenbial members took part m 
that election. It does not, I think, alter their position, that the relators 
Churgny and Londay individually objected to their proceedings, as they 
did not suggest any legal means for the mushavirs to adopt. 

These persons, assuming then the position of mushavirs of the maspa, 
were I think, bound to carrv on the administration of its alTairs according 
to its established rules so far as they could do so. and are liable for neglect 
or misconduct in their office to the same extent as if they had been validly 
appointed. I am unable to fin3 any direct authority for that proposition, 
bub it app'.'ars bo me that it inubt bo so. Mr. Jaraino has referred me bo 
Lewin on Trusts, chap. 30. s. 3. p- 1035 ; but that passage and tno cases 
there referred to are not, I think, quite analogous to the present case. 
That of an executor dc son tort is the nearest analogy \Yhich occurs to 

Various charges are mado in the plaint against the mushavirs since 
they began to act in 1878. The plaint itself is so vague and general in 
its terms that it is dillicult to specify exactly what ti e Advocate-General 
complains of. I shali imlicato the points which were inandy relied upon 

in counsel’s reply :— , , , r i • i 

(1) The neglect to take steps to supply the placo of the kazi. thereby 

depriving tim charity of the assistance of the mushavir [419] relators and 
the faihn-o to keep up the proper number of the mushavirs. 

(2) The improper appointment of the dofondant i^lahomed Gassum 

Curtav as v axir of the masjid. . . n 

(3) Tho neglect to call for an annual account of the income and 
expenditure of the mosque and to audit tho same as required by rule G. 

(•1) Tiio neglect to purchase immoveable properties with the surplus 

income of tho mosque as required by rule 4. . t 1 n 

(5) Tho neglect in nob detecting sums appropriated by the bill- 

collectors, and getting in tho same. 

(G) Tho neglect in allowing arrears of rent to accumulate and to be 

lost to the masjid. . 1 . f u 

( 7 ) Tho non-payment into tho Bank of sums m tho hands of tho nazir 

when they exceeded Ks. 500. 
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As Do the iiisc. eharg ), 1 have already stated my oDiciou. Thai a 

were several winch I could indicate, open to the miishavirs when 

e ^Kazi died in iri7d. They adopted the course which their senior counsel 

advised i cauuo . say that they were wrong in this, though possibly 

some other cou' sr mi dit have been more politic. It, was the action of she 

present relators a,-1 tlieu- adherents with regard to the suit of 1871 which 
caused the I'l’iie: ! lid'iculty. 

(2) I do no-, dh. k the mushavirs incurred any liability or kid them¬ 
selves open to censure in anpointing the defendant Mahomed Gassum 

imn^‘^f Considering this auestioa it is 

important ro bear m mm i what the duties of the nazir then were Whatever 

may have been the case in 1834, it was manifestly impossible, when the 

proper^es of the raasjid had increased and were producing an income of 

about Ks 3,000 per month, for the nazir personally to collect the rents or 

carry ouo the mon .hlv repairs and keep the accounts. The kazi and the 

mushavirs nad, tcerefore, established a nazir’s office and employed in 

It two mei.has to keep the accounts, a munshi to do the Persian and 

Urdu writang, and two bill-collector-i to collect the rents and see after the 

repairs. The qua, terly and annual statements [420] of accounts were 

1 ^^® ^oul^.now perform them with the assistance of 

and rp tbe'-efore, really was to superintend 

for^tS f P M out thus. Biil forms were kept 

for the colecticu oi the rent. These (when filled up in the office) the 

nazu used to sign about the beginning of the montl. and send to the bill- 

collectors, aking their signatures for them. The amount receive! each 

fn Ibi collectors would bring to office and get the methas to credit them 
m the cash book to thedifterent tenants. The nazir in the evening would 
see from toe cash boolt what amount had been collected each day and 
would receive that amount and lock it up. initialling the cash book So 
far the duties would be merely routine duties. To make the system and 
check comple e he should at the close of each month ascertain from 
the inspection of the bills and the bill book what bills bad been paid 
and what remaineo un-ecovered, and see that the cash received dnrin° the 
nionth corresponded with the amount of the bills recovered. Ha w°ouId 
also have to receive the reports of the bill-coliectors as to the repairs 
requirei and give his sancftion to fcbom, or, when tbav exoe ded Rs 100 

obtain the sanction of the mushavirs for them. A short time spent in the 
ofhea each day and a few hours’ labour each month would enable him to 

igence rather than 

the expenditure ot much time was what would be required for the nazir 
Prima facie, a responsible clerk in a solicitor’s office would be an excellent 
man for the post. Nazir Gurtay was a clerk in the office of Messrs Tyebii 
and Sayani; He was a man of good family and had interested himself 
in the affairs of the masjid The mushavirs offered the post to the 
defendant Jitaker, but he declined it. They then selected Gurtay to act 

INo one ever objected to the appointment, and I see no reason whv the 
mushavirs should not have appointed him. It has transnired during the 

proceedings that he was in need of money, if not in debt, soon afte°r his 
anpointment, but there is nothing to show that the mushavirs knew of it 

Until 1888 as all events he appears to have carried out the duties of his 
nazir-ship with seeming regularifey. 

[421] (3) The defendant Gurtay says that quarterly statements of 
accounts as required by rule 5 were always made out and laid before the 
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rnushavirs, and I see no reason to doubt his statement The accounts 
are forthcoming. Ha aiso says that the annual 

down to 1888 and that notice was sent, to the J TLfc 

ready. I think this was probably done. Down o 

the directors examined and pa-sed them legular y, ‘ maioritv of 

to 1888 they did not do so, as there was no quorum or majority ot 

mushavirs to act during the absence of Mahomed Ah 

Iq 1883 the accounts down to that year were adjusted by the 

and passed. They were also printed and ciroulatech o 

pointed out in them. Mr. .Tardine suggests '^at the dMalcat ons of the 

bill-collectors, presently to be referred to, began before 1883 but he has 

not shown it. Even if some small defalcations did take 

1888, and have not been detected, I could not upon the ev 

the mush.avirs responsible for them. The rules do not provide .or a paid 

audit, and an audit by ten gentlemen like the mushavirs none o' 

are accountants, with the h.ist intentions must necessarily be to a certain 

extent formal. Until an official auditor is appointed by Government to 

examine charity accounts, I do not see how there can ever be a really 

effective audit. I, therefore, consider that in respect of the accounts 

down to 1888 the rules have been substantially complied with, binco Ibbtt 

the annual accounts have not been audited or passed by the mushavirs. 

How far they are liable for not having done so, I shall consider when i 

deal with the appropriations of the bill collectors. r fi o 

(4) This is the most important question in the case, so far as cna 

mushavirs are concerned. No purchases have been made by the mushavirs 
since 1878. The balance in the Bank, when after the death of the kazi 
the account was transferred to the name of :Mahomed Ah Kogay ancl 
Kutubudin Tomgekar, was Rs. 30,204-15-8. The balance at the end of 
1888 was Rs. 1.83,592-11-10. These sums include the moneys belonging 
to some subordinate charities, the accounts of which were k?pt m 
the Juma Masjid books; and deductions have to he 
on tliat account. They are suflicienfcly near the mark to L422J enable 

me to consider the auestion of principle. In 1888 they ^ ® 

names of Mahomed Ali Rogay and the defendant Moulvi Abdul Ivadir 
Jitaker in the hooks of the Bank of Bombay. Tho rule regarding the 
power or duty of the kazi and the mushavirs to mirchase property is toe 
fourth. In the Englisii form it runs thus.—“ As often as the 
standing to tho credit of the kazi and the two senior directors shall 
amount to tho sum of Rs. 5,000 or upwards, then and so often the kaza 
and tho directors or tho kazi and a majority of them shctll theiewith 
purchase other property, to be added to the then appropriated prouerty 
belonging to the said masjid, and tho deed of sale thereof shall be made 
out to aud in the name of tho kazi and ten directors for tho time being 
and their successors and assigns in trust for the kazi anl jamat of 
Bombay for and on behalf and for tho sustentation aud repairs and other 
expenses of tho said Juma Masjid and of its aiipropriated property. In 
the Persian aud Urdu forms the exoression " shall purchase ’* is rendered 
by a word which rather means *' may purehase” thuu shall purchase, 
which confers an authority rather than indicates a command, and the 
addition of the " or upwards” in the English form rather points 
in the same direction. The plaintiff has not shown whether the 
vernacular or English form of the rule is authoritative. In either form, 
however, I apprehend that tho rule imposed on the kazi and the 
mushavirs the duty of purchasing property with the surplus funds, but 
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fche vernacular form gave them a wider discretion as to the time when 
they shall purchase than did the English form. The rule certainly seems 
to have been throughout understood in that sense, for we find in the time 
of tnekazi that the fund was allowed to reach the sum of over Es. 30,000. 
I myself feel much doubt whether the power or duty of purchasing pro¬ 
perty for the masjid was one which the provisional committee like the 
mushavirs would have been justified in assuming. Had they purchased 
property with the masjid funds, and had property fallen in value, it 
appears to me that the Advocate-General, in the absence of special 
circumstances, acquiescence or the like, could have called upon them 
to restore the masjid funds and repudiated the purchase as made without 
authority. This power of purchasing property is a peculiar power 
requiring judgment to render the purchase a suitable addition to [423] 
the other appropriated property of the masjid, and is not like lending 
money on mortgage or investing it in stock. It is not a mere question 
of routine like most of the other duties of the mushavirs. A doubt, 
as to their powers, must have, I think, been the principal reason why 
the mushavirs did not purchase property. They made inquiries as to 
suitable purchases and employed brokers with the same object, but 
always stopped short of actual purchase. The property of Sonabai adjoin¬ 
ing the mosque they seemed to be particularly anxious to acquire, This 
absence of power on the part of the mushavirs to make purchases, I 
think, must have been generally felt ; for I do not find in the case any 
evidence even of a suggestion made by any one (except the relator 
Ghurgay) to Mahomed Ali Eogay and his colleagues that they should 
lay out the masjid funds. This, however, is not the case that the 
defendants Nos. 1—4 put forward. They have not themselves been 
examined, but the evidence afforded by the record of the masjid and that 
of the brokers which they have adduced, points rather to their defence 
being that the money was retained for the purpose of enlarging and 
improving fche masjid and that it was not possible to find suitable invest¬ 
ments at reasonable prices, than to their having entertained a well-founded 
doubt as to their power of purchase. Mr. Tyabji, however, did put for¬ 
ward this want of power in the mushavirs as an absolute defence. 

The accounts which the mushavirs published prior to 1883 and those 
which they published in 1883 for the last preceding seven years show 
clearly that there were large uninvested funds of the masjid, and that no 
purchases had up to that date been made. These accounts were 
distributed amongst the leaders of the community, and no objection was 
taken to them. The Advocate-General, however, now seeks to ro-open 
them by making the mushavirs, the defendants Nos. 1, 2, 3 and 4, liable 
for not purchasing property. He suggests that they should be charged 
interest on the uninvested funds, such as would have been received in the 
shape of rents had properties been from time to time purchased under the 
provisions of rule 4. 

The first question which arises on that contention is whether the 
claim is within time. I think that it is clear that s. 10 of the Limitation 
Act (XV of 1877) has no application to this [424] case. This claim is not 
one to follow property which has become vested in the mushavirs for a 
specific purpose. They never had in their hands the interest with which it is 
sought to make them liable, nor did they use or misuse the principal moneys. 
It is really a claim against them as officers of the masjid for neglecting the 
duty to purchase landed estate. I cannot hold that they are agents so as to 
bring the case within art. 90, which applies to suits by principals against 
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1894 a"eul 3 for Doglecfc. Tbe claim must, theroforejall wifchin arfc. 1^0 of the Limi- 
MARCH -20. t^tion Acfc XV of 1877, and musr, be enforced within six years [*^ 0 “ the cause 

of action arising. The plea of limitation, Uierefoi e, only protects defend- 

Original ants Nos. 1 to 4 in respect of neglect to invest arising before the lUth 
Civil December. 1885. Ought- 1, however, to allow the Advocate-General to open 

the accounts adjusted and published in 1888 for the purpose of enforemg 
tueliabilitv of the defendants Nos. 1—4. which, to say the least, is 
extremely doubtful? I think not. The case is not. of course so strong m 
point of time as that of the KoAkiaivar Trading Company v. Virchandyi), 
but the equities in the present case are far stronger. Dishonesty or improper 
dealing with the funds in this case there has been none. The highest at 
which the case can be put is that there has been an error of judgment. 

In this tbe community has acquiesced. The two Rogays are nob defend¬ 
ants. and it would be oifliculb now for defendants. Nos. I—4 to enforce any 
contribution against them. Oblier mushavirs are dead. The position of 
parties is changed. Moreover, my own opinion is that the 
have never had since 1878 power or authority to invest these funds, though 
I prefer to trust my decision on the other grounds. Since 1888 the position 
is diiferent. The number of acting mushavirs was then reduced to four. 
They tried to fill the vacancies, but without success. They had nob even 
a w'orking majority of six mushavirs, and the funds stood m the joint; 
names of Mahomed Ali Rogay and the defendant Jitaker and could nob bo 
operated on by reafon of the insanity of the former, lb was then quito 
impossible for defendants Nos. 1—4 bo make any purchase, even if the 
community would have permitted them to do so. I cannot hold them 
liable for not purchasing land during this period. The new directors wore, 
as to the old funds. [425] under similar difficulties. As to the new, there 
was not time allowed for them to act. The filing of the suit and the 
nature of the relief sought therein precluded them from moving m this 
matter after its inception. I must, therefore, decline to make any re.erenca 
to the Commissioner under this head of charge. 

5. After the retirement of the Rogays in 1888 the affairs of the 
masjid appear to have been neglected. The nazir, to the knowledge of 
the defendants Nos. 1—4, had to leave Bombay on business, and after 
that, until he retired in July. 1891, only superintended the nazir’s office 
from time to time in the most spasmodic manner. The annual accounts 
were nob checked bv the defendants Nos. 1—4 or audited. It does nob 
appear that they were even made out. No meetings of mushavirs were 
called. Nothing was done. The reason of this apathy apparently was 
that the four remaining mushavirs did not consider that they could act 
for want of a quorum or majority of six. The unfortunate opinion which 
had been obtained in 1878, misled them. As a provisional committee 
who had assumed the management of the masjid they were bound to protect 
its interests. Of tbe money which they actually received, or which was 
paid into their account, they were, I bliink, actual trustees, as the kazi 
and two senior mushavirs had been, when the funds were received by the 
kazi and lodged in their names : but in addition bo this they xvere officers 
of the masjid, charged with the specific duty of superintending the uazir 
and his accounts ; and, if the masjid has suffered loss by their neglect of 
duty, I think they are answerable for it. It is practically admitted that 
the bill-collectors have collected since 1888 vents from tenants of the 
masjid which have nob been credited in the books, and it is proved that 
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a cursory audifc eveu, af the end of each year, 'ivould have detected these 
defalcations. If the mushavirs had examined and aiuhted the accounts 
and failed to discover these defalcations. I do not. say that they would 
have been liable; but they have not done. They'have t:es!ected to 
exacni[ie them altogether. I think that a case is made out here lor directing 
an account of the rents actually recovered which they hpvve received since 

the date of the last account published, or which but for their wilful default 
or neglect they might have received. 

[526] 6. The sixth head is not a very important one. The nazir 

and not the mushavirs is._under the rules, entrusted with the coilection of 

the rents, and it is his duty to sea that the rents are not allowed to fall 

unduly into arrear. Ic is not shown that, except at an exceptional time 

■when the nazir was ill. the rents ware so unduly in avrnar as to call for 

the active interference of the mushavirs, or that the masjid has suffered 

undue loss under this head. The new mushavirs have pub things to right 

on this score. As to the rents due bv the servants of the masjid and 

the tnends of the nazir. which have not been recovored, I do nor, think I 

should direct any special inquiry as bo them It was nob the dury of the 

mushavirs to look into the account of each individual tenant and bo stop 

his rent from his pay if he were a servant of the masjid. I consider that 

I have gone as far as it is possible to go in the direction I have alreadv 
given. ^ 

7. As to the payment into the Bank of the moneys when thev 
amounted to Rs. 500, I think that the spirit of the rules has been com“- 

plied with, and no loss to the masjid has been suggested from its not 
having been observed to the letter. 

I have lastly to consider the case of the nazir defendant. Althou^^b 
1 am nob altogether satisfied with his oxulanation of Exs. 1—4 with refer¬ 
ence to his borrowing from the bill-collectors, and some other charges 
made against him ; yet I think that on the whole, notwithstanding his 
embarrassed circumstances, it has not been proved that he has not kept 
his hands fairly clean. I do not think the statements of the bill-collectors 
made behind his back ought to have been entered upon mv not^s. Ser¬ 
vants detected in defalcations are always ready to make their immediate 
superior a participator in the default. Their statements, though not evi¬ 
dence against him, the defendant No. 5. has met with an unaualified denial 

which as the bill-collectors have not been called, I s-e no'reason for not 
accepting. He ought, however, to have resigned his office in 1888, if nob 
before. He is of course in a higher degree than defendants Nos. 1—4 ans¬ 
werable for his neglect in allowing the defalcations of the bill-collectors, and 
m nob rendering his accounts since the adjusted accounts in 1888, and he 
must be charged with wilful default in the same respect and with nob [427] 
having recovered his own rent. If pressed to do so. I might be induced to 
add the rents of the servants of the masjid whose rents have been lost 

but It seems hardly worth while to have the last-mentioned special 
direction. ^ 

I have nothing hut praise to assign to the conduct of the defendants 

Wos. 6 7 and 8. The want of discrimination in the drafting of the plaint 
IS much to be regretted. 

Declare that the defendants, the mushavirs, are not authorized under 
bbe rules of 1834 to carry on the management of the masjid, and that they 
have not been validly appointed under these rules. Direct that thev 
continue bo carry on the management of the affairs of the masjid until 
fcae scheme hereafter provided for shall come into operation. Direct that 
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1894 a revised scheme for the future management of the affairs of the Jama 
March 20 Masjid and its appropriated properties be prepared by the Advocate-f^eneral 

- and approved by the sitting Judge in Chambers and, when so approved, be 

Original jaid before the jamat of the Juma Masjid for their approval and adoption. 
Civil. Direct that the defendants do bring in an account pf the rents, profats and 
— income of the Juma Masjid received by them respectively since the last 
18 8,401. adjusted and published accounts, and in taking such account let the 

defendants Nos. 1—4 account for the rents actually recovered and 
received by them, or which but for their wilful default or neglect they 
might have received, and let defendant No. 5 be similarly charged, and 
also with rent due bv himself (if any) which he ought to have recovered, 
and pay such sum (if any) as upon the taking of such accounts may be 

found due from them respectively. t r j i. 

The Advocate-General and the defendants other than defendant 

No. 5 to have their costs taxed as between attorney and client out of the 

funds, including costs of rule. Two counsel allowed to defendants Nos. 1 

— 4. Costs of defendant No. 5 reserved. Further directions and further 

costs reserved. Liberty to apply. , ■» ? 

Attorneys for plaintiff: Messrs. Ardesir, Hormasji and Dmsfia 

Attorneys for the defendants : Messrs. Nanu and Eormasjt. and Mr 
K. D. Shroff, 


18 B. 428. 

[428j CRIMINAL REFERENCE. 

Before Air. Justice Gandy and Alt. Justice Fulton. 

Queen-Empress v. Pirio Kalio * [17bh July, 1893.1 

Ablcnri Act {Bombay Act V of 1878), s. 3. cl. 11, atid 43, cl. {f)—Drawing toddy is not 
manufacturing liquor. 

Drawing toddy in not * mamufacturing liquor' as defined in oL 11 hi of s. 3 of 

the Bombay Abkari Act {V of 1878). x jj «« 

The more po8>?es8ion of implomenta for the purpose of drawing toddy is not an 

ofionce punishable under cl. (/) of s, 43 (2) of the Act. 


* Criminal Reference No. 54 of 1893. 

( 1 ) Bombay Act V of 1878, a. 3, cl H :— 

(11) “Manufacture” includes every process, whether natural or artmciai, oy 
which any spirituous, fernoontedor intoxicating liquor or intoxicating drug is prepared, 
aud also every process for the reotification of liquor ; 

admixing is a process wuhin the meauing of this definition. 

(2) Section 43 :— ■, j .a *u;a 

Whoever in contravention of this Act, or of any rule or order made under ttus 

Act, or of any liceuso, permit or pass obtained under this Act, 

(а) imports or exports liquor or any intoxicating drug into or out of any part 

of the Presidency of Bombay, or 

(б) transports or removes liquor or any intoxicating drug from one place to 

another, or 

fc) manufactures liquor or any intoxicating drug, or 
(di draws toddy from any tree, or 

jc) constructs or works any distillery or brewery, or 

(/) uses, keeps, or has in his possession any material, still, utensil, implemout, 
or apparatus whatsoever for the purpose of manufacturing liquor or any 
intoxicating drug, or 
(g) sells liquor or any intoxicating drug, 
shall be punished for each such offence with fine which may extend to one 
rupees, or with imprisonment for a term which may extend to eix months, or with botn« 
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This was a reference under s, 438 of fcbe Coda of Criminal Procedure 
(Act; X of 1882) by F. S. P. Lely, Esq., District Magistrate of Surat. 

^ The accuse! was charged with the offence of keeping in his possession 
implements for the purpose of drawing toddy, and convicted bv the 
Second Class Magistrate of Olpad under [429] s. 43, cl. (/) of the Bombay 
Abkan Act (V of 1878) and sentenced to a fine of Es. 8. 

The District Magistrate on examining the record of the case was of 
opinion that mere possession of implements for the purnose of drawing 
toddy was not an offence punishable under s. 43, cl. (/) 'of the Abkari 
Act. He. therefore, referred the case for the orders of the High Court 
under s. 438 of the Criminal'Procedure Code (X of 1882). 


JJ.). 


This reference was heard by a Division Bench (Candy and Fulton, 


Eao Saheb Vasudev J. Kirtikar, Government Pleader, for the Crown. 
Manekshah Jehangirshah, for accused. 


1893 

July 17. 

Criminal 

Eefer- 

ENCE. 

18 B. 428. 


JUDGMENT. 

Per CURIAM.-— We do not think that drawing toddy is manufacturing 
liquor as defined m cl. 11 of s. 3 of Bombay Act V of 1878, for it will be 
observed that in s. 43 of the Act the drawing of toddy and the manufac- 
toe of liquor are treated separately. We concur, therefore, with the 
District Magistrate that the mere possession of implements for the purpose 
of drawing toddy is not an offence punishable under cl. (/) of s 43 of 

Bombay Act V of 1878. We accordingly reverse the conviction and 
sentence, and direct the fine, if paid, to be refunded, 

Conuiction and sentence reversed. 


18 B. 429. 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Hajrat Akramnissa Begam [Original Defendant No. 14), Applicant 
V. VALIULNISSA Begam [Original Defendant No. 2), Opponent * 

[18th July. 1893.] 

Civil Proceiure Code (Act XI7 of 1B32). s. 617 as aviended by Act 71 of 1892 , 4 
—Execution of decree-Apphcation for execution dismissed for default— Power of 
the Court to restore such apphcilionlo the flle-Construclion of Statutes. ' 

[4301 There is uo'.hing i.i the Code of Civil Procedure (Act XIV of 1882) as 
ameuded by Act VI of IS92. which authorizes a Court to apply to execution 

proceedings any of the procedure enacted in chip. VII of the Code^ xecution 

Accordingly a Court cannot under s. 103 restore to the file an i- / 

execution which has been dismissed lor delault “ application for 

peSproceedkg:'”' retrospective in eSeet. and apply to 

[F., 18 M. 131 (133); 7 Ind. Cas. 11 (15) ; 139 P. L. R. 1Q05 * R iq P T t n 

In d. Cas. 3S5 ; 2 C.W.N 606 (607) ; 153 P.L.R. 1901 ] ’ = “ 

1 Act Sv Of the Code of Civil Procedure 


• Application No. 113 of 1893 under Extraordinary Jurisdiction. 
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One Amtulnissa Begam filed a suit (No. 76 of 1836) in the Court of 
the First Class Subordinate Judge of Surat for a partition of three 

jaohir villages. _ 

On the 29th October, 1890, the Subor<3 in ate Judge passed a decree 

directing the villages to be divided among the parties to the suit according 

to their respective shares under the Mahomedan law. 

On 15th April, 1891, defendant No. 2 proseuted a darkhast for exe¬ 
cution of the decree. , , , 7 71 . 

On the 27th July. 1892, the Subordinate Judge dismissed the darfcn- 

ast for default of appearance of the applicant’s pleader in support of the 

darkhaH. ^ .u rt i. 

On the 29th July, 1892, the pleader made an application to the Oourt 

to restore the darkhast to the file. This application was granted on 27th 

August, 1892. ^ . 3 - 1 . 

Thereupon defendant No. 14 moved the High Court 

extraordinary jurisdiction, and obtained a rule nisi calling upon defendant 

No. 2 to show'cause why the Subordinate Judge’s order restoring the 

darkhast to the file should not be set aside. ^,.13 

Ganpat Sadashiv Rao, for the applicant The lower Court had no 

jurisdiction to restore the dar/c/ifzst to the file. There is no provision m 

the Code of Civil Procedure empowering the Court to restore an application 
for execution which has been dismissed for default. Under 9. 4 of Act 
VI of 1892, the provisions of s. 647 of the Civil Procedure Code are no 
longer applicable to applications for execution of decrees. That being 
the case. [431] s. 103 of the Code, under which the lower Court s order 
purports to have been passed, has no application to the present case 
Dhonkal Smah v. Phakkar Singh (1). 

Motilal M. Miinshi, for the opponent.—The darkhast was dismissed 

for default on the 27th July. 1892. The applicabi^m for its 
the file was made on the 29bh July, 1892,—that is, before Act \ I of 1o9a 
came info force. Section 4 of that Act does not, therefore, apply to the 
present proceeding. That being so, the provisions of chap. VII of the 
Code of Civil Procedure relating to suits are applicable also to execution 

proceedings under s. 647 of the Code. 

Ganpat Sadashiv Rao, in reply :—Act VI of 1892, relating as it does 

to procedure, applies to all pending proceedings, and. therefore, governs 

the present case— Sha Jasraj Bimaraj v. Chudasama Vakhaisang U) I 

Javanmal Jitnial v. Muktabai (3). 

JUDGMENT. 

Fulton, J.—As by s. 4 of Act VI of 1892 it is declared that s. 647, 
Civil Procedure Code (XIV of 1882), is inapplicable to applications for 
execution which are proceedings in suits, it seems impossible to roly on 
this latter section as justifying the use of s. 103 for the purpose of restor¬ 
ing to the tile an application for execution. We, therefore, concur in the 
opinion of the learned Chief Justice of Allahabad expressed in Dhonkal 
Singh v. Phakkar Singh (1), that there is nothing ia the Code of Civil 
Procedure as new amended which authorizes a Court to apply to an appli¬ 
cation for execution any of the procedure enacted in chap. VII of the 

Code. 

But the question remains whether, apart from the provisions of s. lOo, 
a Court can restore to the file an application for execution dismissed in 


(1) 15 A. Bl. 


(2) P.J. (1891), p. 294. 
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the absence of the applicant. This question, we think, must be anwered 

Co!ncin®''fr'n Committee of tho Privy 

Side's s, Bank V. Orchard (1) is an authority J- 

tion ?o?itT^ " s^^bseqnent application for e.xecm 

tion.foi It shows that an order refusing execution on a particular 14321 

£d on°“ application when such ordei is 

the rtht ofTh® f ? ■ as to 

then bb of the apphcaot to enforce the decree. And the iudement in 

(2) shows that, in the absence 
of statutory provision, a Court, when it has once passed an inberlocuto-v 

judgment or oraer in a suit, cannot alter that order. As howeveV 

as above pointed out, uo statutory authority for restoring to the 

hie an application for execution which has been dismissed for default 

'.id ^ that the Court cannot, without departing from the principles 

laid down m the last-mentioned case, set aside the order of Lmissal 

P.«.H So l.r Ih. o,dor i, in.ffeota.i ^ b.' TSb.eoull \Zli 

ooM„ for .reoolioo .t Is iooooooo. : bot io so f.r .s it m.y b, ““ooZ„!;: 
led by any older as to costs or otherwise places one party in a position 

of advantap over the other, it appears to be an order in a suit which 

cannot subsequently be changed by the Court which made J 
excepting possibly on review. It was not suggested in argument that t^e 
application granted on the 27th August 18'a2 could ho 

apj>lio.lioo for review. „d it i. ols.r it 

ootioo. were oot s.rv.d oo .11 tba parlies li.bie to be .fleid reopia 

by 8. 6.6, proviso (a). We must, therefore, hold that assumine the 
proceeding to oe governed bv Act VI of 1892 tho Court had io i ® 

to pass the order of the 27th August, ' Jurisdiction 

Next it was contended that Act VI of 1892 did not anolv to thJw 
proceed mg because the apnlication for restoration to the file was presented 
on the _,9th .July before the Act came into force. Whether e-iochi •• 

that the .Act came into force on the 29th Julv anvaopi! p-’ 

OP th.td.y oopid b,t,,.tsd as12,,^^.": s^otr r.ToS 

the law was enacted, the case would be governed bv fch=) eenAral 
that alterations in forms of procedure are retrospective in effect 
.0 pspdip, pt„o.sdi„,a_s,,w da.™ SlirSlaLiS’' 

Section 5 does not seem to have [433] any reference to appliclionffor 
execu^on and merely deals with appeals and applications for review' 

^e^set aside the Subordinace Judge’s order of the 27fch August 1892 

but, UDcier the circumstances, we think it fair to direct that ’ (• ’ 

severally pay their own costs in both Courts. ^ ^ Parties 

Order reversed. 
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Before Mr. Justice Candy and Mr. Justice Fulton. 


Ramchandra Narayan Mantki and others {Original Defcjidants), 
Appella7it.s V. Anant and others [Original Plaintiffs, tccj, 

Rcspondeiits* [8bh August, 1893.] 

Landlord and te^iayit—Permanent temncy—Bombay Land Revenue Code (Bombay Act 
V of 1879), s. 83. 


The mere faot that a tenancy has oomraonced subsequently to the commence¬ 
ment ot the landlord’s tenure, does not prevent the application of s. 83 O) ot 
the Bombay Laud Revenue Code (Bombay Act V of 1879), in cases where by 
reason of the antiquity of the tenancy no satisfactory evidence of its commence¬ 
ment is forthcoming. 

G. held certain lands as a tenant under M. an inamdar. The lands continued 
in G.’s family for nearly 80 years. It was found that owing to this ^ 

the tenancy, its commencement ot duration could not bo satisfactorily established 

by evidence. 

Held that, in the absence of any local usage to the oontrary, G.'s tenancy must 
be Dresumed to be permanent. 


These were appoals frocn the decreo of Rao Bahadur R. S. Tipois, 
Acting Assistant Judge of Ratnagiri. in appeal No. 349 of 1889. ^ 

The plaintiffs sought to recovor possession of the lands mentioned m 
the plaint, alleging that they belonged originallv to a family named Mantri. 
who were jaghirdars in the district of [434] Satara ; that they were lot 
on a permanent lease to one Ganesh Savant; that Ganesh s rights were 
purchased bv the plaintiffs at a Court sale ; that plaintiffs were in posses¬ 
sion until 1881, when they were wrongfully dispossessed by defendants 

Nos. 1 to 9. , 

Defendants Nos. 1 to 9 pleaded [titter alia) that Ganesh was only a 

yearly, and not a permanent, tenant, and that the plaintiffs alleged 

purchase bad given them nothing. Defendants Nos. 10 to 15 pleaded that 

they were tenants of defendants Nos. 1 to 9, and were not liable to the 

plaintiffs’ suit. , 

The Court of first instance found that Ganesh’s tenancy was yearly 

tenancy, although it had continued in his family for over fifty years, and 

the plaintiffs were not entitled to recover. It, therefore, rejected the claim 

with costs. 

On appeal, the Assistant Judge found that Ganesh’s tenancy 
though it admittedly arose at the hands of the Mantris, was of a \ery 
ancient date—certainly not loss than eighty years, and that by reason of 
this antiquity of tho tenancy its commencement or duration could not be 
satisfactorily established by evidence.’’ He further found that theie was 
no evidence of local usage as to the duration of such tenancy. In the 


• Socoiul Appeals Nos. 682 and 758 of 1891. 

(1) Section 83. Bombay Act V of 1879 ;— • * 

And where by reason of tho antiquity of a lonauoy, no satisfactory ovidonco of its 
commencement is forthcoming and ibero is not any such ovidonco of the period of its 
intended duration, if unvi agreed iip'ui between tho landlord and tenant, or those 
under whom they respectively claim title, or any usage of the looiUty as to duration 
of such lonauoy, it shall, as against the immediate landlord of the tenant, bo presumed 
to bo cn-extensivo with the duration of tho touuro of such landlord and of those who 
derive title under him. 
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absence of any local usage he held that under s, 83 of the Bombay Land 
venue Code (Act \ of 1879) Ganosh’s tenure must be presumed to have 

tenLcvoftT^'T-T?and that the permanent 
tenancy of the plaintiffs as assignees of Ganesh must be held proved H > 

therefore, awarded the plaintiffs’ claim. «mpro%ea. a.. 

High^Couif '^®°‘sioQ the defendants preferred these appeals to the 
In appeal No. 662— 

9 an<f 17 ”**^**”' Nzlkant, appeared for appellants (defendants Nos. 5, 6. 7, 

Manekshah Jehangirshah, for respondents (Nos 1 _ 3 ) 

In appeal No. 758— 

to ^oHlal and Malvi, for appellants (defendants Nos. 1 

Manekshah Jahangirshah, for respondents Nos. 1 _ 3 

L43S] V G. Bhandarkar, for respondents Nos. 4, 5. 8 and 9 
Ghanasham Nilkant, for appellants (defendants).—The interest pur- 

permanent tenancy. It is admitted 
that the original tenant (Ganesh) came in under the defendants’ ancestors 

(the Mantris) subsequently to the commencement of their tenure That 

being so, s. 83 of the Land Eevenue Code does not apply. Mere leneth of 

possession at an invariable rent cannot establish a Lrnetn»l to. ^ 

Narayanhhat v Daulata (1) ; Gavgabai v. Kalapa (2) RaZTa7l^ 

Baiaji (3) ; Ealidas v. Bhoijai (4) ; Lakshman v. Vithu (5). 

Jfi/iaMsirs/iali, for respondents (plaintiffs)It is found 
that the tenancy in question is ancient. It is also found that bv reason 
of Its antiquity the commencement and duration of the tenancy cTnnot be 
established by satisfactory evidence. The case, therefore, falls within s 83 
of_Bomb., Aob Y of 1872. (6) i.'coLlu"). eS 

JUDGMENT. 

Candy, J.—The prelimicary and main ar^iinoAnh m i 

relates to the applicability of s. 83 of the Land Eevenue Code"' “S 
Subordinate Judge found as a fact that the ihtkan had continued in the 
family of Ganesh Savant for nearly three generations for a period of oter 
fifty years, but that the tenancy was simply an annual tenancy and such 

tenancy by any lapse of time could not be converted into a permaLnt 

tenancy. On appeal the Assistant Judge found as follows The 

tenancv, though it admittedly arose at the hands of some Mantri ” (the 
thikan ^ the mam property of the Mantris, who are jaghirdars in the 
Satara Collectorate) is of a very ancient date, certainly not less than 
eighty years. It is on account of this antiquity that the'commerement 
or period of duration of the tenant (tenancv ’) cannot be f, “T 
....blished b, ,vi W. . . , 0» tb, 

that by reason of the antiquity of the tenancy its commencement or 
duration cannot be satisfactorily established by evidence WV, i-w 

case was decided by the [436] Subordinate Judre re h^d n.r i 

Thesfc“fsei°^“"^d^“’d f (G) <ind Jaikrishna v. LakshmanZt {7h 

These cases were decided with reierence to s. 83 of the Bombay Act V 


(1) 15 B. 647. 


(3) P. J. for (1S9I), p. 97 ; 15 B. 704 
5) P. J. for (1893), p, 111; see 18 B. -^21. 


(2) 9 B. 419. 


(4) 16 B. 646. 


(6) 14 B. 392. 


(7) P. J. for (1890), p. 179. 
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of 1879 r^nd they govern the cresent case. It must be presumed that the 
du,luo;/of Ganeshs tenancy is co-extensive with the duration of the 

.rise. wh..be, .be 

applying s. 83 of the Land Kevenue Code, he having taken it as admuted 

that the tenancy of Ganesn Savant arose at the hands of the ? 

(Mantn). If the Assistant Judge was right, then I concur in holding 
ihat the finding of the Assistant Judge as to the tenancy being at least 
Sty years Old is a finding of fact with which this Court cannot interfere, 
and that the decree of the District Court on the mam point must be con- 

^'“'it is to he noted that neither before the Subordinate Judge nor before 
the Assistant Judge does the applicability oi s. 83 apiear to have been 
raised. It is possible that, apart from that section, the plaintiffs may be 
able to establish the permanent tenancy of Ganesh. whose lights they 
have purchased. But the Assistant Judge evidently .considered the case 
to be governed by s. 83: hence tbe imporlance of the question wbeihei 

that vvLds of the seetion in their plain grammatical sense, I 

amofop nion that the fact taken as admitted in the ^ 

the tenancy commenced subsequent to the origin of 

does not prevent s. 83 of the Land Revenue Code being applied. The 
following are the conditions which must exist before the presumption can 

be drawn under the section *. l* 

11) By reason of the antiquity of the tenancy, no satisfactory 

evidence of its commencement is forthcoming. -At ifo inf^ndfid 

(2) There is no^atistactory evidence of the period of its intended 

There is no usage of the locality as to duration of such tenancy 
[437] When all ttieso three conditions exist, it shall be piesumed 
tliat the terancy (or the duration of the tenancy. I take it « 

no practical difference, whether we refer ii. to tenancy o ° 

01 such tenancy,”) shall bo presumed to be co-extensive with the duration 

of the tenure of the landlord. , u i fUL-d 

In the present case there is no dispute about the second and thud 
conditions. Wo are conoornod solely with the farsc. The question is, 
when we are satisfied that the tenancy commenced suhsequently to the 
tenure of the landlord, can it ha said that there is no satisfactory evidence 
of the commencement of the tenancy ? In my opinion it oan. If the 
Legislature had intended to say where by reason of the antiquity of a 
tenancy there is no satisfactory evidence that it commenced subsequent 
to the landlord’s tenure,” it would have used plain words to that effect 
The words simply mean, there is nothing to show satisfactorily the 
origin of the tenancy, i. e., the terms under which the tenant commenced 

'^°Whon the Bill was introduced, which afterwards became Bombay 
Act V of 1879, it was not asserted that tho section now under consideration 
(s 134 in the Bill) moroiv ouuneiatod tho law as established by a series of 
decisions. On the contrary it seems to have been understood tmit a now 
tonaub law was being enacted. In the Statement of Obieots and Reasons 

ib wrts remarked :— . . , ^ •i.u 

'* In s 134 some provisions have been introduced with a view ot 

facilitating'the deteiinination ot the status of tenants and their liability to 

the payment of rant. The principles therein laid down will, it is behoved, 
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tend to the settlement upon an equitable basis of all questions arising 
Detween landlords and tenants when, owing to the antiquity of the tenancy, 
no satisfactory evidence can be produced with regard to its origin.” 

It IS of no use, therefore, to refer to decisions passed before Bombay 

Act V of 1879 became law, such as the case of Kaluv. Hari (1) where the 

tenancy must have commenced subsequent to the origin of the landlord’s 

tenure, and this was taken to be one of the reasons (not the sole reason) 

why the tenancy was not perpetual. [438] So, too, in the case of Dmilata 

v.bakharam (2), wnich was quoted by the Assistant Judee. No doubt in 

the judgment of this Court it was remarked that it the defendants could 

prove that their tenancy was in existence previously to the grant of the 

sanad under which the plaintiff claimed, then undoubtedly that tenancy 

would be ot the nature claimed by defendants. But that was apart from 

the statute. After showing, that in the absence of evidence to the contrary 

defendants’ possession could be referred back to a time not later than the 

date on which the plaintiff’s tenure commenced, the judgment proceeds 
(p. 394) :— 

" It is not, however, necessary to cite cases on this point. The second 
clause of s. 83 of the Bombay Land Revenue Code lays down the law on 
the subject, and distinctly applies to the present case. No satisfactory 
evidence of the commencement of this tenancy appears on the record, and 
^ere can be no doubt that this is by reason of the antiauibv of that tenancy 
There is no such other evidence as is referred to in the section In ^uch 
a state of things the Assistant Judge ought to have presumed''the 
defendants tenancy to be. as against the plaintiff, co-eztensive with the 

duration of the tenure of the plaintiff, and thrown upon the plaintiff the 
burden of proving the reverse.” 

The above enunciation of the law is applicable to the present case, and 
there is no suggestion m the judgment just quoted that the applicability of 
s. 83 depends upon whether the landlord is unable to show that the tenant’s 
tenancy commenced subsequent to the time whan his own tenure be«an 

For these reasons I would confirm the decree of the Assistant Judge 
With costs. 


FaDTON, J.—Whether antiquity of tenancy has been proved, and 
whether It is by reason of such antiquity that no satisfactory evidence of the 
commencement of such tenancy is forthcoming, are questions of fact which 
it was within the competency of the Assistant Judge to decide ; and looking 
to the evidence of Ganesh Baba Savant, I am unable to say that it was not 
open to him to draw the inference that the tenancy is of a very ancient 
date [439] certainly not less than eighty years. Though the Judge rejected 
the witnesses’ statement as to the existence of a lease, he was entitled if 
he thought proper, to rely on other parts of his deposition relating to the 
reputed antiquity of tenure. Ha noted that there was no evidence to show 
how rent was paid by Ganesh, whether at an uniform rent or otherwise • 
and if notwithstanding this circumstance he still considered that the present 
tenancy was of very ancient date, there was nothing illegal in his doing so 
Mr. Ghanasham referred us to the decision of this Court in Special Aopeal 
No 242 of 1871, Bechar Nathuv. Bai Hari (3J and those in Narayaiibhat 
V Daolata (4), Bamabai v. Babaji (5), Kalidas v. Bhaiji (6) and Lakshman 
Vithu C7), and further quoted the case of Gangabai v. Kalapa (8) in which 


(1) P. J. (1874), p. 191. 

(3) P. J. (1871). p. 194. 

(5) P. J. (1891), o. 97. 

(7) P. J. (1893), p. Ill; ante 18 B. 221. 


(2) 14 B. 392. 
(4) 15 B. 647. 
(6) 16 B. 646. 
(8) 9 B. 419. 
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a tenant was held not to be a mivasdar though he and bis predeoessora 
had held for over a century. But this last-named case is really inapplio- 
able, as the tenancy commenced with a lease on the construction of which 
the decision depended ; and looking to the other decisions above referred 
to as also to those in Babaji and Nanaji v. Naraya7i (1) and Daulata v. 
Sakharam ( 2 ), I think that, finding as the Assistant Judge did that the 

tenancy bad lasted for at least eighty years and that its commencement 

could not be ascertained, he was entitled to hold that it was by reason of 
antiquity that no satisfactory evidence of the origin of the tenancy was 
forthcoming and to apply s. 83 of the Land Eevenue Code. 

As regards the mesne profits, it was contended that allowance should 
have been made for the plaintiff’s rents for two years. But I think the 
Assistant Judge was right in holding that as the Mantris bad not proved 
what rent they were entitled to, no deduction could be made on account 
of ifc. It was their duty to give evidence as to the araount of rent due, 
and as they failed to do so. such rent could not be taken into account. 

The point taken in the memorandum of appeal, that ^he Court 
should have considered whether the purchase by the plamfcitfs, t^^OJ who 
were agents of the inamdars. was or was not for the inaindars, was nob 

pressed in argument. 

Under these circumstances, I think we must oo^firm the decree m 
the lower Court and direct the appellan s in appeals Nos. 682 and 7&» 
respectively to pay all costs of such appeals. 

Decree confirmed. 


IB B. 440. 

CRIMINAL REVISION. 

Before Mr. Justice Candy and Mr. Justice Fulton. 

Queen-Empress v. Kutrapa.* [14th August, 1893.] 

nnihrn^i Act iix of 1890). s. l\^~Excess charge and fare recoverable as a fine-- 
Magistrate not competent to impose imprisojiment in default—Fine—Imprisonment. 

Section 113, aub-s. (4) (3) of the Indian Railway Act (IX of 1890), which 
directs that on failure to pay on demand excess charge and fare when due, the 
amount shall on application be recovered by a Magistrate as if it were a ^e, 
does not authorize the Magistrate to impose imprisonment in default. The 
exooss charge and fare referred to in the section is not a fine, though it may bo 

recovered as such. 

rP., 20 M. 385 (386); 1 Bom. L.R. 126 ; 4 lod. Oas. 236 = 5 N L.R. 151 U621 I R*. 31 
C. 979 (9351; 11 Or. L.J. 577 = 8 Ind. 0\s. 190 = 35 P.W.R. 1910 (Or).] 


• Oriminal Review No. 179 of 1893. 

(1) 3 B ^40 

(3) Section 113. sub- 3 . (4) of Act IX of 1890. provides as followsIf a 
passenger liable to pay the excess charge and fare mentioned in sub-s. (1) or the 
excess charge and any difference of fate mentioned in sub*9. (2) fails or refuses to 
pay the same on demand being made therefor under one or other of those sub-eeotions, 
as the case may be, the sum payable by him shall, on application made to any 
Magistrate by any railway servant appointed by the railway administration in this 
behalf, be reoovered by the Magistrate from the passenger as if it were a fine imposed 
on the passenger by the Magistrate, and shall, as it is recovered, be paid to the railway 

administration. 
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The accused was prosecuted before the First Class Magistrate of 
Pooua under s. 113 of the Indian Railway Act (IX of 1890) for travelling 
in a railway without a ticket. 

The Magistrate ordered the accused to pay the Railway Company 
Rs. 2-1 on account of railway fare, and Re. 1 as excess charge, or in 
default to undergo three days’ simple imprisonment. 

The High Court in the exercise of its revisional jurisdiction sent for 
the record of the case. 

[441] There was no appearance either for the Crown or for the 
accused. 

JUDGMENT. 

Per Cwrmw.—We do not think that the provision in s. 113 of the 
Railway Act, which directs that on failure to pay on demand excess 
charge and fare when due, the amount shall on apnlication be recovered 
by a Magistrate as if it were a fine, authorized the Magistrate to impose 
imprisonment in default. Section 64 of the Indian Penal Code applies 
to all fines imnosed for offences. And by s. 5 of the General Glauses 
Act (I of 1868) ss. 63 to 67 of the Indian Penal Code and 63 of the 
Criminal Procedure Code (now s. 386) apply to all fines imposed under 
the authority of any Act hereinafter to be passed. But we cannot 
say that the excess charge and fare referred to in s. 113 of Act IX of 
1890 is a fine, though it may be recovered as such. The provisions of s. 64 
of the Indian Penal Code provide imprisonment as a punishment for the 
offender, and not merely as a means of recovering the fine, which can be 
recovered under s. 386 of the Criminal Procedure Code (X of 1882). It 
is true that in s. 560 of the Criminal Procedure Code (as in the old s. 250) 
it seems to be assumed that the expression “recoverable as a fine” 
includes the power of imprisonment in default of payment, but the 
language of s. 552 suggests a contrary inference. We think, then, that 
we cannot safely determine the construction of s. 113 of the Railway Act 
by any analogy based on the wording of either s. 552 or 560 of the 
Criminal Procedure Code, but must be guided by the general principle 
that imprisonment cannot be ordered except in cases in which it is 
expressly prescribed. 


18 B. 442. 

[442] EEVISIONAL CEIMINAL. 

Before Mr. Justice Gandy and Mr. Justice Fulton. 


Queen-Empress v. Pherozsha Pestonji.* [i7th August, 1893.] 

Judge—Disqualification of a Judge—Personal interest^Crim. Pro. Code {Act X of 
1832), s. 555~Bombay District Municipal Act {VI o/1873). s. Municipal offence. 

The mere fact that a Magistrate is the vice-presideat of a district municipality 
and chairman of the managing committee does not disqualify him from trying a 
charge of an offence brought by the muoieipality under Bombay Act VI of 1873 

But if he bas taken any part in promoting the prosecution, as,'for instance by 

concurring in sanctioning it at a meeting of the managing committee or other¬ 
wise, he will be disqualified by reason of the existence of a personal interest over 

and above what may be supposed to be felt by every municipal commissioner in 
the affairs of the muoieipality. 

[R., 93 C. 44 (47) ; U.B.R. (1897—1901) 133 Cr.] 

This was an application under s. 435 of the Code of Criminal 
Procedure (Act X of 1882). 


* Criminal Revision Application No. 163 of 1892. 
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The accused was prosecuted by the Municipality of Broach for 
allowing sullage water from his house to flow into a public street. 

The trying Magistrate was vice-president of the municipality and 
chairman of the managing committee. He convicted the accused and 
sentenced him to pay a fine of annas two under s. 54 of the Bombay 

District Municipal Act (VI of 1873). 

Against this conviction and sentence the accused applied to the High 

Court under its revisional jurisdiction. 

^anekshah Jehangirshah, for accused:—This was a prosecution by 
the Municipality of Broach. The trying Magistrate was vice-president of 
the municipality and chairman of the managing committee. As such, he 
was not competent to try the case. There was a likelihood of his being 
biassed against the accused. He ought not, therefore, to have taken 
cognizance of the case. Refers to Nohiu K>'ishna v. The ChciiTiiian of 
the Suburban Municipality (1) ; Kharak Chand Pal v. Tarak Chunder 

Gupta (2). 

There was no appearance for the Crown. 

JUDGMENT. 

[443] Fulton, J.—Having regard to s. 84 of the Bombay District 
Municipal Act and the explanation to s. 555 of the Criminal Procedure 
Code, we do nob think that the mere fact that the Magistrate was vice- 
president of the municipality and chairman of the managing committee 
disqualified him from trying this case. It cannot be said that as chair¬ 
man of the managing committee or as vice-president he was necessarily a 
party to tue prosecution any more than any municipal commissioner was 
a party, and any disqualification on the ground of his being a municipal 
commissioner is removed by tbo sections above referred bo. But if it were 
shown that he had taken any part in promoting the prosecution, as. for 
instance, by concurring in sanctioning it at a meeting of the managing 
committee or otherwise, he would doubtless be disqualified by reason of 
the existence of a personal interest over and above what may be 
supposed to be felt by every municipal commissioner in the affairs 
of the municipality. This has been ruled in England in The Queen 
V. Lee and others (3), in reference to a provision in the Public Health 
Act, 1875, which provides that “ except as expressly otherwise provided, 
any person shall nob be disqualified or disabled bo act as justice of 
the peace, coroner, juror or otherwise in any matter arising under or in 
relation to this Act by reason of his being a rate-payer in the borough or 
liable to any payments under this Act or a member of the Council or any 
committee thereof.” In The Queen v. Ilandsley (4) it was held under this 
section that it was nob sulficient, in order to establish the disqualification 
of a justice, to prove that he was a member of the town council, but that 
it must be shown that he had a substantial interest in the results of the 
trial, such as to make it likely that he had a real bias in the matter. 

In the present case it is nob alleged that the complaint was instituted 
at the inscance of the managing committee. Our attention has been drawn 
to the oases reported in I. L. R., 15 Mad., 50 and I. L. R.. 10 Calc., 194 and 
1030, but they do not appear in any way inconsistent with theSprinciples 

above laid down. 

We must dismiss the application. 


(1) 10 0. 194. • (2) 10 C. 1030. 

(3) 9 Q. B. D. 394. (4) 8 Q.B. D. 383. 

804 



IX,] 


BALMAKUNDAS atmaram v. moti narayan 18 Bom. 445 


18 B. 444. 

[444] APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 

BALMAKUNDAS Atmaham [Original Defendant No. 2), Appellant v 
Moti Narayan and others [Original Plaintiffs), Eespondents.* 

[17th August, 1893.] 

of title deeds-Mortgagor allowed 
by first mortgagee to retain title-deeds-Subsequent mortgage to Stcond viortoaoee 

of no notice of fi.sl morlgaoe" 

^cgtsiyaiton of first mortgage equivalent to notice. ^ ^ 

bafk I J ■July registered. A. subsequently got 

back the tUle-deeds, and handed them to C., to whom he mortoa^ed the same 

property. B. sued 0 (the second mortgagee) for a declaration Sf priority The 

Beld that B., as first motigagee, was entitled to priority. The registration nf 
his mortgage was notice to C.. and there was no misreprelentation by B wh“ch 

[F., 6 Bom. L.R. 1043 (1050); R., 31 M. 7 = 17 M.L.J. 490 (502) = 3 M.L.T. 87.] 

j‘ I;/ „;s.‘ «< b. 

for mortgaged certain property to the plaintiff 

for Bs. 499 by a registered mortgage-bond dated 11th November, 1884 
Subsequently to the mortgage the title-deeds got back into the bands of the 

they difso circumstances under which 

d f d° mortgaged the same property- to 

deiendanf; No. 2 and gave hina the title-deeds. ^ 

On the 6 th August, 1890, defendant No. 2 obtained a decree unon his 
mortgage for sale of the property mortgaged. In the execution proceedings 
plaintiff applied to the Court that the property should be sold subject to 
bis moitgage lien. The Court refused this application. 

Thereupon the plaintiff filed the present suit to enforce his mortgage 
hen against the croperty m dispute, and also for a declaration that hfs 
mortgage was entitled to priority over the mortgage to defendant No. 2. 

claim*’^^^^ Defendant No. 1 (the mortgagor) did not contest the plaintiff's 

Defendant No. 2 (the second mortgagee) nleaded that he had no 

the ® mortgage; that plaintiff had fraudulently restored 

(dof^n^rN 1 mortgagor, and thereby led him 

(defendant No. 2) to believe that the property was unincumbered, and 

that acting on such belief he ithe defendant No. 2 ) had made advances to 

the mortgagor on the security of the same property under a mor#^gaee-bond 

dated 9th July, 1886. Defendant No. 2, therefore, contended that his 
mortgage was entitled to priority over plaintiff's. 


1893 

Aug, 17. 


Appel 

LATE 

Civil. 


is B. iif. 


* Appeal No. 12 of 1893 under ol. 15 of the Letters Patent, 1865. 
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TheCourbof first instance held, on the authority of The Madras 
Emdu U 7 iion Bank v. C. Venhatrangiah (1) and Madras Building 
Company v. Rowlandson (2), that as the plaintiff had parted witn the title- 
deeds, and as thev were now in the possession of defendant JMo. A, be 
(defendant No. 2) had priority. The Court, therefore, passed a decree 
directing the plaintiff to recover his mortgage-debt from the mortgagor 
(defendant No. 1) personally, and dismissed the suit as against deiendant 

On appeal the District Judge was of opinion that the registration 
the plaintiff’s mortgage was a sufficient notice of it to defendant No. 2. and 
that his possession of title-deeds did not give defendant No. 2 a claim to 
priority. He further held that there was nothing to show that plaintm 
(the first mortgagee) was guilty of negligence or fraud with respect to 
the title-deeds. He, therefore, reversed the decree of the first Court ana 

awarded the plaintiff’s claim. a i 

Against this decision the second defendant preferred a second appeal 

to the High Court. The appeal was dismissed by Telang, J.. under s. 50l, 

cl 1 of the Code of Civil Procedure (Act XIV of 1882). 

Against this decree the present appeal was made under the Cetters 
Patent. The appeal came on for hearing before a Division Bench (Candy 


and Fulton, JJ.). r.\ • mi. i • tj-cf 

Kaiabhdi Lalluhhaijor appellant (defendant No. 2)—-The plaintiff 

is a prior mortgagee. Ho has negligently allowed the [446] title-deeds of 
the property in dispute to remain with r.he mortgagor. He has thereby 
pub it in the power of the mortgagor to raise fresh loans from others on 
the security of the same property, as if it was unincumbered. He has-thus 
assisted in or connived at the fraud practised by the mortgagor He can¬ 
not take advantage of his own wrong. Equity will postpone his rights 
to those of a puisne mortgagee. Refers to Northern Counttes of England 
Fire Insurance Company v. WhippiZ), The plaintiff’s mortgage is no 
doubt registered. But registration is not equivalent to a notice m a 

case of fraud —Agarchand v. Rakhina (4) 

There was no appearance for the respondent. 




JUDGMENT. 


Fulton, J.—I think this appeal should be rejected. Even assuming 
that the conduct of the prior mortgagee in allowing the sa7iai to pass 
into the hands of a mortgagee after he had once been given possession of 
it would, in tho absence of notice to the puisne mortgagee, have amounted 
to gross negligence such as would have justified the Court in con¬ 
cluding that he was “ an accomplice ” in the mortgagor’s fraud (5), 
no question of assistance in fraud here arises, inasmuch as in this Piesi- 
dency registration is held to be equivalent to notice. It is not alleged that 
there was any actual misrepresentation on the part of tho prior mortgagee. 
If there had been such misrepresentation,^ doubtless the doctrine of 
constructive notice would not have applied. “ If a man is induced to enter 
into a contract hy a false representation, it is not a sufficient answer to 
him to say, ' If you had used due diligence you would have found out that 
tho statement was untrue. You had the means afforded you of discovering 
the falsity and did nob choose to avail yourself of them’ ” (per Jessel. M. R., 
in Redgrave v. Hurd (6). But in a case like the present, in wh ich it iano t 


(1) 12 M. 424. 

(5) 26 Cb. D. 482. 

(6) Vide Kerr on Fraud, 2Dd Ed., p. 113. 


(2) 13 M. 363. 

(4) 12 B. 678, 

(6) 20 Oh. D. 1 (13.) 
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suggested that there was any misrepresentation by the prior mortgagee of 
a kind to relieve the subsequent mortgagee of the duty of inquiry, we 
cannot hold, consistently with the doctrine recognized in this Presidency 
that registration gives notice, that the latter was misled by the conduct of 
the prior mortgagee and induced thereby to lend money on the property. 
In the case [447] of the Northern Counties of England Fire Insurance 
CoMpany v. Whipp[V) relied on by Mr. Kalabhai, the authorities summarised 
were held to lead to the conclusion that the Court would postpone the 
prior legal estate to the subsequent equitable estate where the owner of the 
legal estate had assisted in or connived at the fraud which bad led to the 
creation of a subsequent equitable estate, without notice of the prior legal 
estate. But no decision was shown to us in which it had been held that the 
surrender of a title-deed by the holder of a prior estate could postpone his 
rights to those of a subsequent encumbrancer who had notice of the prior 
mortgage when he accepted the later one. 

Mr. Kalabhai referred us to the case of Agarchand v. Rakhma (2) as 
throwing doubt on the doctrine that registration is equivalent to notice. I 
do not think, however, that it has that effect. I understand it simply to mean 

that a mortgagee who puts up property to sale in execution of a money 

decree, and makes no mention of his prior mortgage, necessarily leads the 

purchaser to believe that no such prior mortgage exists and thereby relieves 

him of the ciuty of inquiry, and that he is, therefore, subsequently estopped 

from allecmg such mortgage. The principle is more fully explained in 

Han V. Lakshman (3) and is no way in conflict with the decision in 
Lakshma/idas v. Dasrat (4). 

We have referred to the decision in Shan Maun Mull v. Madras 
Building Company (5) : but as the Courts in the Madras Presidency do not 
recognize the principle that registration is equivalent to notice, it cannot 
be treated as an authority to govern the case now under consideration. 

In the above remarks I have assumed that the prior mortgagee's con¬ 
duct might, in the absence of notice, have amounted to connivance at fraud 
but I am very doubtful whether, having regard to the usages in the 
mofussil of this Presidency, in which I do not think that there is any 
settled practice about the custody of title-deeds, it would, in the absence of 
clear proof of fraudulent intention, be safe to hold that the omission by 
a mortgagee to obtain or keep the title-deeds was prima facie evidence 
[418] of assistance in or connivance at fraud. Whether it would con¬ 
stitute gross neglect under s. 78 of the Transfer of Property Act, IV of 
1882, is a point which need not be considered, as the transactions'which 
gave rise to this suit occurred before that Act came into force. 

Candy, J.—I concur in holding that this appeal should be dismissed 
under s. 551 of the Civil Procedure Code. 

The District Judge was mistaken in saying that no issue about 

negligence or fraud was raised in the lower Court. Toe second issue ran,_ 

Is the second defendant’s mortgage, though subsequent to the plaintiff's, 
entitled or not to priority over the plaintiff’s for the reasons given in his 
written statement ”? The plea in the written statement was that niaintiff 
had parted with the title-deeds of the property and so his conduct was 
frauaulent, and he could nob bake advantage of his own fraud. Turning to 
the proceedings of the Court of first instance in this and in tbe companion 
case, wich was tried with it, it is at once apparent that the only allegation 


1893 

Aug. 17. 

Appel¬ 

late 

Civil. 

18 B. 444. 


2) 12 B. 678. 
(5) 15 M. 268. 


(1) 26 Ch.-D. 482. 
U) 6 B. 168. 
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of fraud was that plaintiff had lost the title-deed (sciuad), and so allowed 
the document to go into the possession of the mortgagor. This, on the 
very authority relied on by Mr. Kalabhai, Northern Counties of EnQlfind 
Fire Insurance Company v, Whipp (1), would not postpone the plaintiffs 
prior title. 

The Madras authorities quoted by the Subordinate Judge are clearly 
not applicable in this Presidency. In Shan Maun Mull v. Madras 
Building Company (2), where the authorities are all reviewed, the 
judgment of the Court proceeds (p. 277) on the assumption that the 
subsequent mortgagee had no notice of the prior mortgage, and then it is 
shown that in Madras Presidency it has not yet been held that registration 
is notice, while in Bombay the contrary is the rule. The Full Bench 
decision of this Court given so long ago as 1880 in Lakshmandas v. 
Dasrat (3) must of course govern the present case, and thus there is no 
reason for questioning the District Judge’s decision. The present appeal 
should be dismissed. 

Appeal dismissed. 


18 B. 449. 

[449] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Telang. 


Nathekha valad Bhekhankha (Applicant) v. Abdul Alli. 

Opponent.* [i9th August, 1893.] 

Mtimlnidars' Act 3onib(xy Act {III of 1876). s. 15, cl. (fl) sublet, (1) ftud sub cl. (2)t » 
. 9 . 18*—Possessor// suit—Execution of decree—Actual possession—Execution of 
decree against a third parly — Want of jurisdiction—Exercise of the extraordinary 
jurisdiction discretionary. 

A third party cannot ba ousted from possession of properly in the execution of 
a decree for possession made by a Mamlatdar against a defendant under Bombay 


• Anpticalion No. 175 of 1802 under extraordinary jurisdiction. 

t Mamlatdars’ Act. s. 15. cl. sub-el. (1). sub-ol. (‘i)— 

15. On the day appointed, the Mamlatdar shall proceed to hear all the evidence 
that is then and there before him and try tbo following issues, t>i«.;— 

(a) If the plaintiff avers that ho has been unlawfully dispossessed of any property 
or deprived of any use : — 

fl) Whether the plaintiff or any person on his behalf or though whom he claims 
was in possession or enjoyment of the property or use claimed up to any time within 
six months before the suit was filed. 

(2) Whether the defendant is in possession at the time of the suit and if so 
whether bo obtained possession otherwise than by due course of law, 

\ Mamlatdar’s Act, s, 18— 

18. The party to whom the Mamlatdar shall give immediate possession, or restore 
a use, or in whose favour an injunction has been granted, shall continue in possession 
or use until ousted by a deoreo or order of a Civil Court: 

Providi'd that nothing in this seoiion shall prevent the party against whom the 
Mamlatdar’s decision is passed from recovering b\ a suit in the Civil Court mesne profits 
for tbo time ho may be kept out of possession of any property, or out of enjoyment ol 
anv use: 

Provided further that in any subsequent suit or other proceeding in tho ordinary 
Civil Courts between the same parties or other persons claiming under them, the 
Mamlatdar’s decisiou respecting the possession of any property, or the enjoyment of 
any use, shall not bo held to be conolusive. 

(1) It . R. 26 Oh. D. p. 482 ; see especially p. 494, 

(2) 15 M. 268. \3) 6 B. 168. 
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Act in of 1876, and it is beyond the power of Government by Resolution to give 
a Mamlatdar authority to oust a third party. 

A. obtained an order in a Mamlatdar’s Court against G. for popsession rf a 
house, and lu execution N.. who was found in possession of the house and who 

was reported by the village officers as holding possession for G., was evicted by 
order of the Mamlatdac. N. then applied to the High Court. 

Held, that the Mamlatdar’s order was, strictly speaking, beyond his authority, 
but that as N.’a petition to the High Court contained no distinct denial that he 
was [150] occupying merely on behalf of the defendant, the High Court would 
not interfere in its extraordinary jurisdiction. 

[F,, 21 B. 775 ; R., 23 B. 761 (768) ; D.. 26 M. 176 (178) = 12 M. L. J. 264.] 

Application under the extraordinary jurisdiction of the High Court 
(a. 622 of the Civil Procedure Code, Act XIV of 1882) against the order 
of the Mamlatdar of Bhusaval. 

One Abdul Alii filed a possessory suit on a rent-note against Gulab 
in the Mamlatdar’s Court and obtained a decree. When the patil and 
kulkarniof the village proceeded to execute the decree they found that the 
land was in the possession of one Natbekha (the opponent), who was not 
a party to the suit. They made a report to the Mamlatdar that Nathekha 
was in possession on behalf of the defendant Gulab. The Mamlatdar 
thereupon, passed an order that Nathekha should forthwith give up posses¬ 
sion. His order was as follows :— 

“But eve.n if Nathekha be living there, the plaintiff must get 
possession according to the order made (for the same). You should 
therefore, take steps to make over possession of the same as soon as you 
receive the order. If Nathekha does not vacate the house, and make 
over the same by persuasion, he should be forced to vacate the same.” 

The Mamlatdar’s order was apparently based on a Government 
Eesolution No. 1673, dated the 11th March, 1832, from which the follow- 
ing is an extract:— 

“The decision of the Mamlatdar is good, not only against the defend¬ 
ant, but the whole world ; and as the village officers are bound, under s 17 
of Bombay Act III of 1876, to give effect to the Mamlatdar’s’decision by 
putting the plaintiff in possession, any resistance or obstruction on the 

part of any person will render such person liable to punishment under the 
Indian Penal Code.” 

Nafcbekha being evicted in pursuance of the order of tbe Mamlatdar, 

he applied to tbe High Court under its extraordioary jurisdiction, and 

obtained a rule nisi calling upon the plaintiff Abdul Alii to show cause'why 

the Mamlatdar’s order for possession should not be set aside, contending 

that tbe Mamlatdar’s decree could not bo executed against him, as he was 

not a party to it, and that the Mamlatdar had no jurisdiction to pass the 
order. 

[451] Balkrishna N. Bhajekar appeared to show cause for the 
opponent (Abdul Alii) :—The ruling in Kasam Saheh v. Maruti (1) is a 
conclusive authority in our favour. The applicant’s remedy is a suit in a 

civil Court and not an application under the extraordinary jurisdiction_ 

Govinda Babaji v. Naiku Joti (2). If the applicant is right, a judgment- 
debtor can always upset a Mamlatdar’s decree by alleging that some other 
person is in possession. Tbe Mamlafcdar’s order does not debar the 
applicant from bringing a regular suit. 

Govardhanram M. Tripathi, cojitm, for the petitioner (Nathekha). 
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JUDGMENT. 

Sargent, C. J.—In this case the Mamlatdar passed a decree in 
favour of the opponent directing possession to be given to him by one Gulab. 
The patil kulkarni having reported that in proceeding to execute the decree 
he found that the applicant Nabhekha bad been occupying the place on 
behalf of the defendant Gulab, the Mamlatdar ordered that if the applicant 
“ did nob vacate the place and make over the place by persuasion, he 
should be forced to vacate the same." The applicant complains of this 
order as being beyond the jurisdiction of the Mamlatdar. 

The Division Court in Kasam Saheb v. Maruti (1) remarks that “ The 
Mamlatdars’ Act does not seem to contemplate the case of a third party 
being ousted in the execution of an order for possession, for such order 
is only made on finding that the defendant himself is in popsession.” We 
agree in this view of the Act. It is to be remarked that the language in 
cl. (a), (sub-cl. 1) of s. 15 of the Act with respect to the “plaintiff’s 
possession ' differs materially from that used in sub-cl. (2) with regard 
to “defendant's possession.” which standing alone, without any additional 
words to enlarge its meaning, must be understood as actual possession. 
Moreover, s. 18 shows that the only person who is contemplated as being 
affected by the Mamlatdar’s giving possession to the plaintiff is the 
person against whom the decree is passed. This view of the Act may 
lead to a practical difficulty in the working of [452] it which it would be 
perhaps advisable to remove by legislation, hut which is quite beyond the 
power of a Government Resolution to remedy, as was apparently atternpt- 
ed to be done by Re-iolution No. 1673 of lllh March, 1882. We think, 
therefore, that the Mamlatdar’s order was. strictly speaking, beyond his 
authority, as the exercise of our extraordinary jurisdiction is one of 
discretion, and as the applicant’s netibion contains no distinct denial that 
be was occupying merely on behalf of Gulab. we must refuse to interfere 
in the matter. The applicant is not without liis remedy by suit. See 
Kasam Saheb v. Maruti (1). 

Etile discharged with costs. 


18 B. 452. 

APPELLATE CIVIL. 

Before Sir Charles Sargeiii^ Kt,, Chief Justice, and Air, Justice Baylexj, 

Yellawa and others {Original Defendants), Appelhints v. 
Bhimangavda (Original Plaintiff), Besponderit* 

[21st August, 1893.J 

Hindu law—Widow — lieir to recover j amiiy preveriy /“rom trWow— 
Provision tor widow. 

Tho Court will not allow the heir to recover family property from a widow enti¬ 
tled to be niaintainod out of it without first securiug a proper maiutonancD for her* 

Jamnahai v. Raycliand (2) followed. 

[R,. 29 A.W.N. (1900) 135 (136) ; 11 G.P.L.R. 43 (44).] 


(1) 13 B. 552. 


* Second Appeal No. 142 of 1892. 

(2) P. J. (1883), p. 48, 
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Skcond appeal from the decision of T. Hamilton, District Judge of 
Dbarwar. 

The plaintiff sued to recover certain land from the defendant. He 
alleged that his deceased father was the undivided brother of Ratnapa, 
whose son was the husband (deceased) of Yellawa, the first defendant, and 
that on Ratoapa’s death Yellawa had taken wrongful possession of the 
lands and got her name registered as owner in the revenue records. He 
also claimed Rs. 100 as mesne profits. 

Yellawa (defendant No. 1) pleaded (inter alia) that a partition had been 
effected between her fatber-in-law Ratnapa and his [453] brother Pav- 
dapa, the father of the plaintiff; that she was the heir of her father-in-law, 
and that she had sold one of the fields in question and mortgaged two of 
them to defendant No. 2. 

Defendant No. 2, Maharudrapa bin Basapa, answered to the same 
effect. 

The Subordinate Judge dismissed the suit. 

On appeal by the plaintiff the Judge held that though there had been 
a partition between Pavdapa and Eatnapa, the plaintiff's claim to inherit 
Eatnapa’s property was preferable to that of defendant Yellawa ; that the 
suit with respect to the transfer of the lands to the plaintiff’s name was 
maintainable in the Civil Court, and that the plaintiff was entitled to re¬ 
cover possession of the lands in dispute and also mesne profits, which the 
Judge found amounted to about Es. 50 a year. He, therefore, reversed the 
decree aud allowed bhe claim. 

The defendants filed a second appeal. 

Manehshah J. Takyarkhan, for the appellants (defendants) :~The 
Judge was wrong in making no prevision for the maintenance of the 
defendant Yellawa who is a Hindu widow and is entitled to be main¬ 
tained out of family property. This application for maintenance is 
no doubt made now for tbe first time in second appeal, but that can be 
done—Jamnabai v. Raychaiid (1). The order with respect to mesne profits 
is wrong. The Judge found the mesne profits amount to Rs. 50 per 
year, and that sum is barely sufficient, for our maintenance. 

Balaji Abaji Bhaejavant, for the respondent (plaintiff) We are at 
least entitled to recover mesne profits from the second defendant 
Maharudrapa, who is the alienee of the first defendant. The first defendant 
had no authority to make the alienations. 

JUDGMENT. 

SargkNX, C.J.—The decision in Jamnabai v. Eaychajid (1) shows that 
it is the settled practice of the Court not to allow the heir to recover the 
family property from a widow entitled to be maintained out of it without 
first securing a proper maintenance for her out of the property or by such 
other means as may be [454] deemed sufficient. The order for payment 
of mesne profits as against the widow, the amount of which did not 
exceed what was required for her maintenance, cannot, therefore, stand, 
and the decree must, therefore, be varied by reversing the order for mesne 
profits as against defendant No. 1, and a declaration must be added to 
the decree as was dona in the above case to the effect that "the plaintiff takes 
the property awarded to him, subject to the obligation to provide a sufficient 
maintenance for the defendant ; and we direct that when executing the 

(1) P. J. (1883), p. 48. 
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decree in the plaintiff’s favour, the Subordinate Judge do determine what 
is a proper and sufficient maintenance for the defendant, and do secure the 
same, either by directing an investment of a sufficient part of the estate 
in trust for that purpose or by such other means as he may deem sufficient.**^ 
The appellants to pay the cost of this appeal. 

Decree varied. 


18 B. 454. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


CoLLiccTOK OP Kanaka (Applicant) v. Eambhat bin Ganeshbhat 

{Opponent).* [23rd August, 1893.] 

Patiper—Suit in forma pauperis—Cos/s of plaintiff^Court fees payable by plaintiff‘s 
Decree cviitiing to order plaintiff to pay Court fees when suit dismissed—AppUca- 
tion by the Collector under the extraordinary jurisdiction of Btgh Court—Practice 
— Procedure. 

The plaintifi’s suit in forma pauperis was rejected by the Subordinate Judge. 
The decree, however, omitted to order the recovery from the plaintiff of the Court 
fees payable in the plaint. The Collector applied to the High Court under its 
extraordinary jurisdiction for the rectification of the decree. It was contended 
that, as the omission might have been remedied by an appeal or on review, the 
Collector could not apply under the extraordinary jurisdiction of the Court. 

Held, on the authority of The Collector of Batnagiri v. Janardan (1), that no 
appeal by Government would lie in the case, and that iu the exercise of its extra- 
ordir^ary jurisdiction the High Court would rectify the decree by directing the 
plaintiff to pay the costs of Government. 

[R , 27B. 140 (I43t = 4 Bom. L.R. 974.] 

Application under the extraordinary jurisdiction of the High Court 
(s. 622 of the Civil Procedure Code, Act XIV of 1882) [455] against the- 
decision of the Subordinate Judge of Sirs; in the Kanara District. 

The plaintiff brought a suit in fornia pauperis against Shrinivas 
Subbaya and three others to set aside a certain deed. The suit was valued 
at Rs. 4,450, and was, therefore, liable to a Court-fee of Rs. 250. which 
the plaintiff would have had to pay if he had not sued as pauper. The 
Subordinate Judge rejected the suit aud ordered the parties to bear their 
own costs. The decree under the head of " Plaintiff’s costs ’* set forth a 
sum of Rs. 250 as the amount of Court-fees payable on the plaint, but it 
contained no order for the recovery of that sum from the plaintiff permit¬ 
ted to sue as a pauper. The Collector of Kanara applied to the High Court 
under its extraordinary jurisdiction, alleging that the decree was imperfect 
and contrary to the provisions of the Civil Procedure Code, and he prayed 
that the decree might be rectified. 

A rule nisi was issued calling on the plaintiff to show cause why the 
Collector’s praver should not be granted. 

'Narayan Ganesh Ckandavarkar appeared for the plaintiff to show 
cause.—The Collector cannot apply under the extraordinary jurisdiction* 
He is not a party to the suit. The non-insertion of the provision in the 
decree as to the payment of the Court-fees by us was an omission which 

* Application No, 6 of 1893 uodor extraordinary jurisdiction. 

(1) 6 B. 690, 
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might have been remedied by an application for review, or an appeal might 

have been preferred to the District Gourt~The Secretary of State for 
India V. Bhagaioanti Bibi (1). j J 

Eao Saheb Vasudeo J. Kirii/car, Government Pleader, contra, for the 

Collector m support of the rule.-The Collector was not a partv to the 

suio and could not appeal, but he can apply under the extraordinary juris- 

diction, The Collector of Ratnagiri v. Janardan Vuthal (2) The 

Collector of Kanara v- Krishnapa Hedge (3). Section 412 of the Civil 

Procedure Code imposes an obligation upon the Court to make a provision 
tor the payment of Court fees by a pauper. 

ORDEE. 

Sargent, C. J-— The decision in The Collector of Batnagiri v 
Janardan (2) is an authority that no appeal by Government would [456] 

followed notwithstanding the 
doubts expressed in The Secretary of State for India in Connlil v 

Bhagwanii Bihi (1). We must, therefore, in the exercise of ourextraordi- 

nary jurisdiction rectify the decree of the Subordinate Judge by d ecting 

appliSlo^ Government and also the costs of this 
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Buie made absolute. 


18 B. 456. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt. , Chief Ju stice, and Mr. Justice Bayley. 

Dattatrata bin Anna Bubane {Applicant) v. Rahimtulla 
Nuemahomed Khoja (Opponent.)* f29th August, 1893.] 

Dezrae—Execuiion—Rateable distribution of assats realized in n- - 7 -n 

dure Cede [XIV of 1882), s. 295. reaitzea in execution—OivilProce- 

R. obtained a decree against A. and another in tho vrirtU „ 
original oivit jarisdiotion. In execution of that decree A’s otoLrtv 
by the Second Class Subordinate Judge of Bijapur and an ^ordfir f 
made. D. obtained a decree against A alonlTn ihe Cour? Z 
Subordinato Judgs of Sholapuc and obtained from that CouH In ordfr'for fb® 

Class Subordinate Judge of B^pur He Xn the Second 

Subordinate Judge of Bijapur for rateable distributidu of the as.eis ^ 

s. 295 of tbe Civil Procedure Code (Act XIV of 1882) The Secnnrl 

,ss D^r. lit 

“R°'m 6 .f = ® = 6 Ind. Cas. 650 = 47 P. W. 

(., 62 lfSS P™l^Vc“rxiv™„f 


* Application No, 237 of 1892 under extraordinary jurisdiction. 
(1) 13 A. 326. (2) 6 B. 590. (3) 15 B. 77. ( 4 ) 4 b. 472. 


( 6 ) 6 B. 198. 
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The opponent Eahimtulla Nurmahomed Khoja obtained a m^ey 
decree against two persons, viz., Anna Gangaram and anotner, in the High 
Court in its original civil jurisdiction. He obtained an order for execution 
from the Second Class Subordinate [457] Judge of Bijapur, wbo attached 
certain property belonging to the eaid Anna Gangaram and made an order 

for s^o.^ applicant Dattatraya was the holder of a decree passed against 
the said Anna Gangaram alone by the First Class Subordinate o* 

Sholapur, the amount of the claim being more than Rs. 5,000, and. there¬ 
fore, cognizable by that Court. In that Court be obtained an order for 
the attachment and sale of Anna Gangaram’s property, which, as above 
stated, bad been already attached by the Second Class Subordinate Judge 
of Biiapur. He then applied to the last-mentioned Court for a rateable 
distribution of the proceeds of the sale under s. 295 of the Civil Procedure 
Code (Act XIV of 1882). His application was rejected on the ground 
that as he held a decree against Anna Gangaram alone, he could not 

obtain a rateable distribution in the assets realized in execution of the 

opponent’s decree against Anna Gangaram and another. 

The applicant applied to the High Court to set aside the order of 

refusal, and obtained a rule 

Narayan G. GhaJidavarkar appeared for the opponent to show cause 
against the ruleThe application was rightly refused. The Second Class 
Subordinate Judge of Bijapur had uo jurisdiction to entertain an ^pli¬ 
cation with respect to a decree passed by the Court of the First Glass 
Subordinate Judge of Sholapur. because the decree had nob been transferred 
to that Court for execution. Section 223 of the Civil Procedure Code 
(XIV of 1882) provides for the transfer of a decree to another Court for 
execution—Jet/iav. Najeeralli (1); ErishnashaJikarY. Ohandrashankar (2). 
Govardhanram M. Tripathi appeared for the applicant in support of 

the rule. 


ORDER. 

Sargent. C. J.—The decisions in Jethu v. Najeeralli (l) and Krishna- 
Shankar v. Ohandrashankar (2) are conclusive on the question raised by 
the application. The rule must, therefore, be discharged with costs. 

Bale discharged. 


(2) 5 B. 108. 


(1) 4 B. 472. 
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18 B. 438. 

[458] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Patel Naranji Morarji {Original Applicant), Applicant v. Haridas 
Navalram and others (Original Opponents), Opponents " 

[29th August, 1893.] 

Code {XIV of 1892). ss. 285. 295-Concurrent 
^crees Oistubuar^n of assHs among several decree-holders—Sale in execution bv 

PrZZe-TrocedurT''^^ by superior Court- 

r'"’ * decree against B, in the Court of the First 

Olass Subordinate Judge of Surat. On the 13th October ifiQi P 

decree against B in the Court of the Second C?Ls Subordinate judgfor^^^^ 

immediately, m... on the 16th October, 2891, applied for oxec.ufon B's pro 

perty was consequently attached on the 18th October 1891 On the Tnf 

9rjuTv°f«9V° O' -ie was ‘^sued on th^e 

9th July. 1892. The 17th August was fixed as the date of the auction sale. 

On the 23rd July, 1892, A applied to the First Class Subordinate Tn^^cra 
ttZV-T-l! 1891, and B.'n propnity (with XmI 

pn‘S7r.'::,a 2X".“w i;r5 .»• t’ •;* 

(an. XIT .8,», h„i.p h... S 

Held, that the sale was good. 

[F., 19 B. 127 (129) ; R., 18 A. 348 (349) ; 22 B. 88 (93) ; 25 C. 46 (48) *13 C P 7 P 
145 ; Cons., 19 B. 539 (543).] ' ^ O.P.L.R, 

Application under extraordinary lurisdicfcion of fho TTirtU n u 
a. 622 of the Civil Procedure Code. (Act XIV TlsV againsf aZr 
passed by the Second Class Subordinate Judge of Surat. 

Mr. October. 1891. the applicant. Patel Naranji 

Morarji, obtained a decree against Bai Parvati in the Court of the First 
Class Subordinate Judge of Surat. 

Bt.; P “ October, 1891 the opuonents obtained a decree against 

Bai Parvati ,n the Court of the Second Class Subordinate Judge of Srat 

and immediately, viz., on 16th October, 1891, applied for execution Bai 
Parvati s property was consequently attached on the 18th October 1891 
On the 7th July, 1892. the Second Glass Subordinate Judge made an oS 

of sale 

On the 9th January. 1892, the District Judge of Surat transferred 
the execution proceedings (probably at the instance of the applicant. 

Application No. 3 of 1893 under extraordinary jurisdiction 
(1) Section 295, Civil Procedure Code (XIV of 1882) ;_ 

Wliere property not in the custody of anv Court has been atfaphari in e 

decrees of more Courts than one, the Court which shall receive or roalitp ^nnh 
and shall det'^rraine any claim thereto and any objection to the attachmA if- ^ 

Shan be the Court of highest grade, or. where'th.r'e is no d^erence i^rr:d1 between 
such Courts, the Court under whose decree the property was first attached. 
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Naranji Morarji) from fche Court of the Second Class Subordinate Judge to 
that of the First Class Subordinate Judge and again re-transferred the 
proceedings to the Second Class Subordinate Judge in the beginning of 
Julv. 1892. 

On the 23rd July, 1892, the applicant applied to the First Class 
Subordinate Judge for the execution of his decree of the 9bh October, 1891, 
by the attachment and sale of Bai Parvati's property (with respect to 
which, as above stated, the Second Class Subordinate Judge had already 
issued the proclamation of sale), and on the 14th August, 1892, he 
attached the propeity. 

In the meanwhile, however, on the 12th August, 1892, the 
Second Class Subordinate Judge issued the necessary warrant for the sale 
of the property, and fixed the 17th August, 1892, as the date of the 
auction sale. On the 13th August, 1892, the applicant applied to the 
Second Class Subordinate Judge for the postponement of the sale, but 
his application was rejected, and the property was sold on the day fixed, 
that is the 17th August, and was purchased by Parabhulal Bechar, 
opponent No. 4. 

The property being thus sold during the pondency of the attachment 
levied by the First Class Subordinate Judge, the applicant applied to the 
Second Class Subordinate Judge, to set aside the sale. The Subordinate 
Judge rejected this application also, holding that the sale was valid, and 
that a. 285 of the Civil Procedure Cole (Act XIV of 1882) was not appli¬ 
cable, [460] because the attachment leviel by the First Class Subordinate 
Judge was not subsisting at the time the sale was ordered. 

The applicant, thereupon, applied to the High Court under its extra¬ 
ordinary jurisdiction, and obtained a rule nisi calling upon the opponents 
to show cause why the order of the Second Class Subordinate Judge 
refusing to set aside the sale should not be reversed. 

Kalabhai Lallnhhai appeared for the applicant in support of the rule ! 
—Too point now raised relates to the construction of s. 285 of the Civil 
Procedure Code (XIV of 1882). The question is whether after the 
attachment of the property by the Court of the First Glass Subordinate 
Judge, which is a Court of higher grade than that of the Second Class 
Subordinate Judge, the latter is competent bo proceed to sell it. It is 
admitted tliat at the time of the sale by the Second Class Subordinate 
Judge, the attachment levied by the First Class Subordinate Judge was 
subsisting, though it was not in existence on the day the Second Class 
Subordinate Judge passed the order for sale, or on the day of proclamation 
of sale. We contend that the sale is the realisation of the property, and 
under s. 285 it was the higher Court only which had the power to sell. 

W^hat is the effect of the attachment, the order of sale, and the issue 
of the proclamation ? They are all stops in the realization of assets in 
execution proceedings, but they do not amount to realization. The attach¬ 
ment does not divest the ownership. The ownership continues in the 
judgment-debtor bill sale. The mere order for sale followed by the 
proclamation of sale does nob extinguish his ownership in the property. 
Section 285 deals with cases of attachments by Courts of either the same 
grade or of different grades. In one case it provides for the realization to 
be made by the Court of higher grade and in the other by the Court that 
first seized the property. In s. 285 as well as in s. 295 the word used is 
realize,” and as the realization cannot be efifeoted without sale, we 
submit that the terra means that in the case of simultaneous seizure the 
sale shall be made by the superior Court when the Courts are of different 
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grades, and in the case of those that are of the same grade, by the Court 
that first attached the property. 

[461] Under the former Code (VIII of 1859) the first attaching 
creditor had the preference. He was entitled to be fully satisfied out of 
the property of the debtor, leaving only the balance, if any, for distribution 
among those that followed him. The main object of the two sections in the 
present order is to avoid confusion and undue preference. The difference 
between the two sections is that s, 295 requires an application for execu¬ 
tion to the Court which realized the assets to entitle the creditor to share 
in the distribution, while s. 285 needs no such application. Section 285 
contemplates applications for execution in different courts and realization 
of assets by such Courts at the same time. It does not require, as under 
s. 295, a repetition of the same process to enable the creditor to share in 
the distribution. It leaves the proceedings, so far as they have gone, 
unaffected, and the Court of superior grade by virtue of that grade in one 
case and the first attaching Court by virtue of priority in the other become 
cognizant of the proceedings so far as the common property is concerned 
to complete the process of realization and distribution of assets. 

In the present case the effect of the confirmation of the sale by the 
Second Glass Subordinate Judge will be that we shall not get anything 
out of the assets realized by him, although we hold a decree of a Court 
of superior grade and although we attached the property in execution of 
our decree before the actual sale took place. • The opponent will thereby 
get the preference which the code seeks to prevent. The rulings of the 
Madras and Allahabad High Courts are in our favour. The point has been 
directly raised in those Courts. In the matter of the Petition of Badri 
Prasad y.Saran Lai (1) ; this ruling was followed in Aghore Nath v. Shama 
Sundari v2) ; Muttukartippan Chetti v. Muthiramalinga Chetti (3) ; the 
Bombay High Court also in Nimbaji Tulsiram v. Vadia Venkati(4:). * 

The rulings of the Calcutta High Court are apparently in conflict 

with the rulings of the Allahabad and Madras High Gomts—Dwarka Nath 

Dass V. Banku Behari Bose (5) : Bykant Nath Shaha v. Bajendro Narain 
Eai (6). 

[462] Anderson with Motilal M. Mimshi, appeared for opponents 
Nos. 1, 2 and 3 to show cause. 

Govardhanram M. Tripathi, appeared for opponent No. 4, auction- 
purchaser Parabhulal Bechar. 

ORDER. 

Sargent, G, J.—The question in this case turns on the proper appli¬ 
cation of 8. 285 of the Civil Procedure Code, the practical importance of 
which arises from its necessary connexion with s. 295 of the Civil Proce¬ 
dure Code, which provides for the distribution of the assets realized in the 
execution of a decree amongst the several decree-holders who had, prior to 
such realization, applied to the Court by which such assets are held for 
execution of such decrees against the same judgment-debtor. 

The decisions in In the matter of the petition of Badri Prasad v. Saran 
Lai (1); MuttukaruppanChetti v. Mutturamalinga Chetti (3); Bykant Nath 
Shaha v, Bajendro Narain Bai (6), and Dwarka Nath Dass Banku Behari 
Bose (5) show that there is a difference of opinion as to the effect of s. 285 of 
the Civil Procedure Code, between the Allahabad and Madras High Courts 


(1) 4 A. 359. (2) 5 A. 615. 

(4) 16 B. 683. (5) 19 0.651. 
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on the one side and the High Court of Calcutta on the other. In the 
cases before the Allahabad and Calcutta High Courts there wore sales in 
both tbe Courts which had passed the decrees in pursuance of concurrent 
attachments in those Courts. The Allahabad High Court held that the 
sale under those circumstances by the wrong Court as determined by 
s. 285 was null and void. The latter Court held that such a sale by the 
Munsif’s Court, not having been objected to, was not void, as ‘ it was 
perfectly regular so far as the facts were known to the parties concerned ” 
and also, as the High Court assumed, to the inferior Court itself which 
ordered the sale; but the Court suggested that the Subordinate Judge 
might have sent for the proceeds of the sale by the Munsif’s Court 

In Muttakaruppaii Chetti v. Mutturamalinga Ghetti (1) the circum¬ 
stances were tbe same as here : the inferior Court had ordered tbe sale and 
issued proclamation before the property was attached in the [463] superior 
Court; but the property having been subsequently sold by the Court, the 
High Court held, in deciding upon the claim of two rival purchasers, that 
the sale by the inferior Court was null and void. Without expressing any 
opinion on the effect of s. 285 under the circumstances in the oases before , 
the Allahabad and Calcutta High Courts we think that neither the langu¬ 
age of the section nor the object with which it may be supposed to have 
been introduced, viz.^ to prevent confusion in execution proceedings, 
requires us or makes it convenient to hold that the effect of the section, 
under the circumstances of the present case, is to render the sale by the 
Second Class Subordinate Judge a nullity ; it having been the result of 
an order of sale and proclamation which were perfectly valid when they 
were made by that Judge on the Teh and 9th July respectively. The 
District Judge, it is true, had transferred on the 9th January, 1892 (it is 
not clear on whose application) tbe execution proceedings from tbe Second 
Class Subordinate Judge to the First Glass Subordinate Judge’s Court as 
was done in Krishna Velaji Marjoadi v. Bhan Mayisaravi (2) (Application 
No. 217 of 1892 in the extraordinary jurisdiction) which recently came 
under our consideration. But in the beginning of July, 1892, the pro¬ 
ceedings were transferred by the District Court to the Second Class 
Subordinate Judge’s Court. The result is that the applicant had no right 
to ask tbe Second Class Subordinate Judge to set aside the sale as made 
without jurisdiction, although possibly he might have applied to the 
District Judge to transfer the proceeds realized by the sale to the First 
Class Subordinate Judge's Court. 

We must, therefore, discharge the rule with costs; but we think it 
right to take this opportunity of expressing our opinion that the Civil 
Procedure Code should be amended so as to remove all doubt as to 
the proper application of ss. 285 and 295 to the different oases which are 
constantly arising in practice in the execution of concurrent decrees. 

Buie discharged. 


(2) P. J. (1893). p. 258; 18 B. 61. 
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18 B. 461. 

[464] APPELL.ATB CIVIL. 

Before Mr, Justice Candy and Mr, Justice Fulton. 

Bai Chandaba and another {Original Plaintiffs), Appellants v. 
Kdver Saheb Bapu Saheb ^.Original Defendants), Eespondents.* 

Ll6th October, 1893.] 

Ci«a Coi. {Act XIV of 1882), ss. 412 and ili-Cost,-Appeal in forma 

tte panics ° “f Government to costs-Agreement between 

‘o ffloover possession of certain pro- 
Couct of first instance dismissed the suit. Thereupon the plaintiffs 

po^peris to the High Court. Pending the appeal 
the parties entered into a compromise, under which it was agreed (inter alia) that 

the appeal should be withdrawn, and that the respondent sLuld pay to ^ 

ment the Court fees which the plaintiffs were liable to pay both in the first Court 
and in the Court of appeal. When the appeal came on for hearing the annellants 
informed the Court of their intention to withdraw from the anpfkl. Thereupon 

Pleader intervened, and applied for an order directing the res- 

pendent to pay, in accordance with the terms of the compromise, all the costs 
payable to Government on account of institution fees, &o., in the first Court as 
well as in the appe late Court. This application was opposed by both parties 
The Government Pleader then moved the Court to disnannorfi,,, ,il,„ii . f 
s. 414 of the Code of Civil Procedure (Act “PP^l'^nts under 

Eeld, that the appeal having been withdrawn, no order could be made either 
under 3. 412 or under s. 414 of the Code of Civil Procedure. ™ ° “ 

anffli n'".;, ‘''f “ order’the respondent to pay 

any fees on the strength of any agreement between the parties ^ ^ 

[Ove^ule^d. 10 U4) = 8 Bom. L.R. 689 ; R.. 7 S.L R. 52 ; D., 29 B. 102 = 6 Bom. 

ht the decision of Eao Bahadur Cbunilal 

Maneklal, First Class Subordinate Judge of Ahmedabad, in suit No. 420 
ot looo* 

The plaintiffs filed a suit in/omapaupfins to recover possession of the 

Muka of Sonipur belonging to their deceased husband, Thakor Amarsane 
Bahadursang. ^aj.oaus 

The defendant pleaded that, according to the custom prevailing among 

the tbakors and talukdars of the district, females were excluded from 

succession to a talukdar’s estate ; that, in accordance with this custom 

the plaintifts had no right to inherit the property in dispute, and that the 

Lovernrnent of Bombay had placed him in possession of the estate as the 
legal heir of the deceased thakor. 

[466] The First Class Subordinate Judge, who tried this case found 

the alleged custom proved, and dismissed the suit, ordering the nlninUffa 

to pay all the_costs which they would have incurred had they not been 
allowed to sue in forina pauperise 

1 QQof ‘ preferred an appeal (No. 82 of 

loo9; in jorma pauperis to the High Court. 

The respondent (defendant) applied to the Court for an order to 
dispauper the appellants, on the ground that they had sufficient means to 
pay the Court fees leviable on the memorandum of appeal. 

^ ^ ^ ^ l»l*i ^ parties entered into a 

oompromise, under which it was arranged that the appellants should 

receive the income of certain villages during their lifetime in lieu of 
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maintenance ; that the appeal pending in the High Court; should be 
withdrawn ; and that the respondent should pay to Government all the 
Court fees which the appellants would have had to pay both in the Court 
of first instance and in the Court of appeal, if they had not been allowed 
either to sue, or to appeal, in ionna pauperis. 

The appeal came on for bearing on 20th April, 1893. On that day 
the appellants informed the Court of their intention to withdraw the 
appeal. 

Thereupon the Government Pleader intervened, and applied for an 
order, directing the respondent to pay, in accordance with the terms of 
the compromise, the Court fees which the appellants were liable to pay 
both in the Court of first instance and in the Court of appeal. This 
application was opposed by both parties. 

The Government Pleader then applied on behalf of the Collector to 
have the appellant dispaupered under s. 414, els, (6) and (c) of the Code of 
Civil Procedure (Act XIV of 1882). 

Eao Saheb Vasudev J. Kirtikar (Government Pleader), for the 
Crown.—I contend, in the first place, that the appellants havej sufiBoient 
means to pay the necessary Court fees. There cannot be better evidence 
of this fact than the affidavits and documents which the respondent has 
himself filed in support of his application to dispauper the appellants. 
The appellants should not, [466] therefore, be allowed to proceed with the 
appeal in forma pauperis. I contend further that, under the compromise 
effected between the parties, the appellants have allowed other persons to 
obtain an interest in the subject-matter of this suit. They should, there¬ 
fore, be dispaupered under a. 414 of the Code of Civil Procedure. 

V. R. Bhatavdekar, for the appellants (plaintiffs).—The appeal having 
been already withdrawn, the present application under s. 414 of the Code 
will not lie. We do not wish to continue the appeal any further. Clause 
(6) of the section does not, therefore, apply, even assuming that we had 
sufficient means to pay the Court fees, as alleged by the Collector. Nor 
does ol. (c) apply, as the agreement referred to therein should be of the 
nature of a ohamperlous or maintenance agreement. The compromise 
between the parties is not of this character. 

Ganpat Sadashiv Bao^ for the respondent, (defendant).—The Collector 
is not entitled to recover the costs of this appeal from the respondent. The 
appeal is withdrawn, and not dismissed, under s. 97 or 98 of the Code of 
Civil Procedure. Section 412 of the Code does not, therefore, apply —Tkt 
Collector of Kanara v. Krishnapa (1). 

JUDGMENT. 

Candy, J.—The suit in this case was brought in forma paxiperis, and 
was dismissed by the First Class Subordinate Judge, who ordered that 
plaintiffs do pay all the costs which they would have incurred had they 
not been allowed to sue in forma pauperis. Plaintiffs then filed First 
Appeal No. 62 of 1389, and this was also \n forma pauperis. Respondent 
(defendant) then objected that appellants (plaintiffs) had sufficient means 
to pay the Court fees. Subsequently at the request of the parties the 
appeal and application stood over, and eventually the case was compro¬ 
mised. 

Appellants then applied to withdraw their appeal, and respondent 
agreed, not wishing auy order as to costs, and not pressing the application 


U) 16 B. 77. 
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above mentioDed. Then tbe Government Pleader intervened, applying for 

an order from this Court that the amount of Court fees payable ‘bv the 

original plaintihs in the Court of first instance and also in this Court of 

appeal be paid [467] by the respondent, one of the terms of the settlement 

between the partes being that respondent-defendant should pay all the 

costs payable to Government for institution fees, &c., which the appellants 

would have had to pay if they had not been permitted to sue or appeal in 

forma pauperis. This application was opposed by the parties, so the 

government Pleader then filed an application, under s. 414 of the Civil 

Procedure Code, praying that the appellants should be dispaupered on the 

ground that their means were such that they ought not to continue to sue 

in forma pauperis and that they had entered into the agreements above 

mentioned, and that respondent had already prayed that appellants should 

be dispaupered. I am of opinion that tbe applications of the Government 
Fleader musfc be rejected. 

Certamly It is not open to tbis Court to order the respondent to pay 

any fees on the strength of any agreement between the parties The 

appeal having been withdrawn, the decree of the First Class Subordinate 

Judge ^ands, and thus the right of Government to the Court fees payable 
in tbe Court of first instance is secured. 

Appellants have not failed in their appeal, nor has it been dismissed in 
consequence of appellants failure to cause notice of tbe appeal to be issued 

therefore no order can be 
•R appellants are dispaupered under s. 414. 

But this latter section clearly contemplates the continuance of the suit 

for appeal)_ Clause (aj admittedly does not apply. Clause (6) is not 

applicable because appellants do not wish to continue the appeal. Clausefc) 

answers to cl. (d) of s. 407, and prevents the prosecution of a suit or 

appeal when the plaintiff or appellant has entered into a champerty or 

maintenance agreement for tbe prosecution of litigation. That is evidently 

not applicable to the present case, in which the parties have settled their 

differences in order to put an end to litigation. Section 414 is, therefore 

not applicable to the present case ; and thus no order can be passed under 
s« 

as to costs. The 

same order as to application No. 293 of 1892. 

[468] Applications Nos. 48 and 205 of 1893 are dismissed. 

In application No. 205 the Government Pleader will get the costs of 
tbat anplication from appellants. 

Fulton, J.—I concur. The withdrawal of an appeal cannot, con- 
sistemly with the decision in The Collector of Eanara v. Krishnappa 
Hegde (1), the correctness of which the Government Pleader has not im¬ 
pugned, be treated as failure by the appellants within the meaning of 
s. 412. The application to dispauper them under s. 414 appears to me to 
fall to the ground with the withdrawal of the appeal. But as the deter¬ 
mination of this application has been prevented by the action of the 
appellants, I think tbe Government Pleader is entitled to recover from 
them his costs in respect thereof. The withdrawal of tbe appeal and the 
dismissal of the Government Pleader’s application will not, of course, 
apct any orders which the Court below may have made for the payment 
of the Court fees due to Government in that Court. 


Applications rejected. 


(1) 15 B. 77. 

821 


1893 

Oct. 16. 

Appel¬ 

late 

CjVIL. 

18 B- 461.. 



18 Bom. 469 


INDIAN DECISIONS. NEW SERIES 


[7ol. 


18 B. 468. 

CRIMINAL REFERENCE. 

Criminal Before Mr, Justice Candy and Mr, Justice Fulton. 

ROZARIO (Applicant) v. INGLES (Opponent) J [16fcb October, 1893.] 

Criminal Procedure Code (Act Xof 18821. s. Maintenance—lllegitimatechildren-^ 

Right of a married woman to claim maintenance for her illegitimate children-^Evi- 
dence of wife to prove non-accese —Evidence—Presumption of legitimacy ^Evidence 
Act {I of 1872), s. 112. 

A married woman is entitled under s. 488 of the Code of Criminal Procedure 
(Act X of 1882). to claim maintenance for her illegitimate children from the 
putative father. 

A wife can be examined as to non-access of her husband during her married life, 
without independent evidence being first offered to prove the illegitimacy of her 
children. 

[R.. 19 M, 461 (463) = 2 Weir 623; 25 M.L.J. 594*14 MX.T. 447 = (1913) M.W.N. 
983.] 

This was a reference by Khan Bahadur P. H. Dastur, Presidency 
Magistrate, under s. 432 of the Code of Criminal Procedure (Act X of 1882). 
[469] The reference was in the following terms:— 

“The respondent in the above case is charged by one Mrs. Rozario, 
a married woman, with the maintenance of her three illegitimate children 

under s. 488. Criminal Procedure Code. 

'* In the course of these proceedings it was contended by Lord Colin 
Campbell for the defence that in England the Bastardy Acts apply only 
to single women, or those in the position of single women ; and that as 
the law in India was based on the same Acts, the Legislature could never 
have intended s. 488, Criminal Procedure Code, to apply to illegitimate 
children of married women. Cites Stacey v. Leniill (1) ; 7 and 8 Yiot., 
0 . 101 ; 35 and 36 Viet., c. 65, in support of his contention. 

“ The learned counsel also maintained that the law presumes the 
children of married women to be legitimate, unless this presumption is 
rebutted by impotency of the husband or his non-access to his wife, and 
this could only be proved by calling independent evidence and not by 
examining the wife as a witness. Cites Hargrave v. Hargrave (2); The 
King v. The Inhabitants of Sourton{B)\ Queeyi v- The Inhabitants of 
Mansfield (4). 

“ Now it is no doubt true that the Bastardy Acts in England are 
limited in their application to single women, and it was, therefore, held 
in Stacey v. Lentill (1) that if a woman marries, she cannot be allowed to 
proceed against the putative father, as her husband becomes responsible for 
the maintenance of her children. This express provision of the English 
law is not, however, incorporated in s. 488, which In general terms makes 
a father responsible for the maintenance of his illegitimate children irre¬ 
spective of their being born of a married or a single woman. For at the 
end of this clause provision has been made for the Magistrate ordering 
payment of the amount to such person as the Court deems 6b. Now if the 
case of single woman alone were considered in this section, there would 
have been no adequate reason for the insertion of this provision. Moreover, 
this section is intended to provide for vagrants; illegitimate children of a 
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married woman would not naturally be supported by her [470] husband; 
and they would, therefore, he thrown on the world if the putative father 
were not made responsible. 

“ With regard to the Fecond objection, it is clear that some of the 
authorities cited by Lord Colin Campbell lay down that a wife cannot be 
examined in the first instance to prove the bastardy of her own children ; 
non-access during marriage must be proved by independent evidence. 
But it has not been shown that this law is applicable to India. On the 

contrary the whole tenor of the Evidence Act shows that in it the ad- 

♦ • 

missibility of evidence is made the rule and its exclusion an exception. 
For s. 118 of this Act declares all persons competent to testify, unless the 
Court considers that they are prevented from understanding the questions 
put to them, or from giving rational answers to questions by tender years, 
extreme old age, disease of body or mind, and other cognate causes. 
This incapacity is due to physical causes, and the Legislature has, there¬ 
fore, wisely excluded such evidence; but it has not gone beyond this and 
made exceptions in favour of those who can understand and rationally 
answer questions put to them. The only exception to this rule is that of 
an accused person, who owing to an express provision in the Criminal 
Procedure Code could not be examined on oath and is, therefore, incap¬ 
able. Even ss. 121 to 131, Evidence Act, could not be said exceptions to 
the general rule laid down in s. 118, because there is a difference between 
competent and compellable witnesses. One can well understand why some 
people should not be compelled to divulge information received by them 
under peculiar circumstances, but there is no proper reason assigned, 
except a sentimental one, why the wife should not be heard against her 
husband or against her lover. Further, s. 120 of the Evidence Act makes 
a husband and wife competent witnesses for and against each other, and, 
if so. there is greater reason why the wife’s evidence should be admitted 
against her lover. The only other section, then, that could apply to this 
case is 152, which forbids scandalous and indecent questions, and I readily 
admit that nothing could be more scandalous than a wife proclaiming her 
infamy from the witness box ; but the latter part of this section expressly 
provides that if such questions relate to matters in issue, they shall be 
allowed. In the present [471] case the main fact to be established is the 
paternity of the children, and nobody could be in a better position than 
the wife to say whose they are. I do not think, therefore, that either 
of the objections is tenable, but the points raised by the learned counsel 
seem to be very important, and as I am not aware of any Indian cases 
deciding them, I think it: proper to make this reference for an expression 
of their Lordships’ opinion on the following two questions :— 

“ 1st. Has a married woman a locus standi under s, 488, Criminal 
Procedure Code, to claim maintenance for her illegitimate children ? 

2ndly. Could a wife be examined to prove non -access during a 
married life, without indeoendenb evidence being first offered to prove the 
illegitimacy of the children.” 

Inverarity (with Matkubkai and Jamaitram), the opponent.—A 
married woman is no doubt entitled under s. 488 of the Code of 
Criminal Procedure to claim maintenance for her illegitimate children. 
The English cases on the subject are decided under s. 3 of 35 and 36 Viet., 
c. 65, which exnressly applies to unmarried women. Eefers to Tozer v. 
Lake (1). Those cases, therefore, cannot govern the present case. 

(1) 4 O.P.D. 322. 
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1893 As regards the second point referred by the Magistrate to this Court, the 

England is that neither parent is allowed to prove non-access 

PnTMTNAT of a child is a fact in issue. A wife cannot confess 

her adulterous conneofcion unless and until the fact of her husband’s non* 
Refer- access has already been proved by independent evidence—Taylor on 
ENCE. Evidence, p. 818; Lyon’s Medical Jurisprudence, p. 505. The same 

>o P*’^ociple ought to apply here. And we submit that a wife is nob a com¬ 

petent witness to rebut the presumption of legitimacy referred to in s. 112 

of the Evidence Act. Cites Guardians of Nottingham v. Tomkinson (1). 
Applicant in person. 


JUDGMENT. 

Candy. J.—The first question must be answered in the affirmative. 

Mr. Invarariby did not contest this point, and the words of s. 488, Criminal 

Procedure Code (X of 1882), are manifestly wide enough to include a 

marred woman claiming maintenance for [472] her illegitimate children. 

The English oases depend upon the words of the English Statute applying 
to a single woman.’* 

To the second question I would answer that a wife can be examined 

to prove non-access of her husband during her married life, without 

independent evidence being first offered to prove the illegitimaov of the 
children. 

England the positive rule at common law is clear that 
neither husband nor wife can be examined for the purpose of proving non- 
access during marriage. That is still the law except as to any prooLding 
instituted in consequence of s-dultery—Guardians of Nottingham v. 
Tomktnscn (U. But in this country we must follow the provisions of the 
Evidence Act Section 112 provides that “ the fact that any person was 
orn during the continuance of a valid marriage between his mother and 
any man or within 290 days after its dissolution, the mother remaining 
unmarried, shall be conclusive proof that he is the legitimate son of that 

fr T"" marriage had no access 

to each other at any time when he could have been begotten.” 

T vnn^ M ^ author) at p. 605 of 

nnw, Jurisprudence contended that the above section would be 

nf nrl English decisions. So far as the possibility 

husband being father of the children born to his wife 

acce« h ^ ^bich decides that non- 

everj orher admissible in 

y other caso in which it is necessary to prove a physical fact and that 

e presumption as to the husband being the father of a child alleged to be 

™ ol tbs p,?.',, (tkine >hVwtote 

w ^ f strong and irresistible conclusion that the child born 

^yZes/ord (3) case, in which it was decided that where thelegTS- 

referred by theMagrsTratl'd'ornoTLtlT^hrl^^^^^^ 


(1) 4 O.P.D. 343. 


(2) 5 01. and Pin. 163. 
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any circumstances ba allowed to make statements in the witness box bas- 1893 

on learned counsel contended, quoting Taylor Oct. 16. 

on Evidence, s. 9ol, thatin a case of bastardy, provided that the husband’s 

non-access has first been proved by independent evidence, the wi'e may in 
the witness box confess her adulterous connection with another person, and 
thus enable the order ot maintenance to be made in the event of her testi¬ 
mony being cor^borated in some important particulars. I can find no 

Evidence Act for laying down the order in which evidence 
ould be led fio prove the fact of non-access in accordance with s 112. 
Proceedings under s. 488, Criminal Procedure Code, have been h^ld to bo 
of a civil nature— AfMr Mahomed v. Bismulla Jan (1). By s. 120, Evidence 
Act in all civil proceedings the parties to the suit shall be competent 
witnesses. Here Mrs. Eozario is a party and a competent witness. If 
she states in the witness box that her husband had no access to her at 
any time when the children now in question could have been begotten, her 
statement may be taken tor what it is worth. If her evidence of this alleg¬ 
ed fact cannot be excluded as inadmissible, then there is no provision of 

l:6rorded™'“'°® proceedings her evidence may be 

Cod/w ^oi-riiog of s. 488, Criminal Procedure 

Code, and s. 118 of the Evidence Act seems to ms so clear as to leave no 

room lor doubting that both the questions referred by the learned Magistrate 
must be answered in the affircnative. ^ 


18 B.474. 

[474] ORIGINAL CIVIL. 

Before Sir Charles Sargent. Kt., Chief Justice, and Mr. Justice Farran. 

Ghanasham Nilkant Nadkarni (Original Defendant). Appellant v 
Moroba Eamchandra Pai (Original Plaintiff), Bespondent * ' 

[9th, 16th and 17th February and 16th March, 1894.] 

Easement— Light and air~Obstruclion—Injunction or damaaes-^Sneci^r Ucn.t a. , 

0/ 1877-Co.^.-Co^s bf.e. cJur^ grants 

refuses injunction, but awards damages. PpeaL tcurt 

A (^*“1 was tho owner of a house in Jambulwadi street in Bombav Tho 

defendant owned a house to the east of it. and between the two ho™ses^wa^^,! 
gully three feet seven inches wide, the part of which next the defenLnt’s^nn 
was a gutter. On the ground fliot of the plaintifl’s house were four win^n 
and on the first floor two windows all looking out into the gully and all n( 
ancient windows. The defendant’s house originally was ®a little hfJL 
the plaintifi’s house and consisted of a ground floor a first floor anu*' 
Shortly before suit, the defendant pulled down this house and on tho * 
began to build a new four-storied house with a lof . ^^e oUiZs ZaT 

injunction, alleging that this new house, which would be ofTueh greater height 

than the old one, would completely block up his ancient windows and cause him 
material damage, there being no other window in his honqfl nn the. 

defendant. The defendant in his written statement denied that his new'Luse 
would cause material damage to the plaintiff. He alleged that hi<? nlH 
which was higher than the plaintiff’s, had a projectinV foraice so ^ h ’ 

any direct light came to the plaintiff’s windows, which were almost if no? 
entirely lighted by the light that came from each end of the gully Ha 'further^ 
stated that his new house would have no cornice and that hi hid widened the 

• Suit No, 282 of 1892. 

(1) 16 0. 781. 
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guliy, so that light to the plaintifi’s windows would not be appreciably 
djminiabed, but that even if the passage had not been 

have been little diminution of light. He also alleged that tbo plamtifi had 
other windows and sources of light than the said six windows. W i e enying 
all damage, the defendant, however, to avoid litigation and without prejudice 
paid into Court Rs. 200, which be said was more than sufficient to compensate 

the plaintiff. 

After filing the suit the plaintiff obtained a rule for an injunction at the 
date of which the walls of the defendant’s house bad been built up as far as the 
second floor. The rule was subsequently discharged, the defendant consenting 
that the case should be argued at tbe hearing as if the new house was then 
the same condition. The defendant, however, subsequently, continued to build, 
and at the date of hearing it was practically complete. 

The lower Court (ST.^RLING, J.) found that prior to the building of the new 
bouse direct light came to the plaintifi’s windows to the extent at all events of 
5® and in addition to this a considerable amount of lateral light came to the 
windows over tbe defendant’s roof. The Court held that, as the plaintiff bad a 
right to this light by [475] prescription, he was absolutely entitled to the whole 
of it: that the defendant had by his new building cut off all the direct light, 
and that practicallv all the light left to the plaintiff was reflected light, the 
amount of which'depended on the condition in which tbe defendant might 
choose to keep tho walls of his house. Under these circumstances the lower 
Court, looking at tho house, as if it was still in the condition in which it was at 
tbe time the injunction was discharged, held that the plaintiff was entitled 
to a mandatory injunction, and directed the defendant to remove the upper 
portion of tbe house which had been built since that time. On appeal 

Hefd. that although the plaintiff’s light had been sensibly diminished by the 
defendant’s new building, there had not been such a large, material and substan¬ 
tial damage as to require interference by injunction, or that tho plaintiff s 
had been rendered unfit for the purpose for which it might reasonably be expected 

to be used. 

The appeal Court, therefore, varied the decree of Starling, J., and refused an 
injuDotion, but ordered tho defendant to pay the plaintiff Rs. 500 as damages. 

On the question of costs it was argued for the defendant (appellant) that he 
should be given his costs of appeal, as he had succeeded in setting aside the injunc¬ 
tion granted by tho lower Court and should also got his costs of hearing in the 
lower Court, as tho whole contest there,bad been as to the right to an injunction, 
which in appeal had been refused. The defendant had paid Rs. 200 into Court 
when ho filed his written statement, and would have paid more if he could have 
obtained any indication from the plaintiff of the amount that would satisfy him. 
Nothing, however, would satisfy the plaintiff but an injunction, and he bad 
failed to get it. 

Hefd, that tho plaintiff should have his costs of hearing in the lower Court 
and that each party should pay his costs of tho appeal and of tbe proceedings on 
tho rule for an injunction before the trial. Tho ordinary rule should be observed, 
and the costs should follow the event. Tho event in this case was that the plaint¬ 
iff had proved his case against the defendant, although ho had not got the precise 
form of relief which he wanted. If a party substantially succeeds ho is entitled 
to bis costs. 

[F., 19 A. 259 (260) ; 20 B. 704 (711) ; 9 Tnd. Gas. 417 = 21 M.L.J. 313 = 9 M.L.T. 383 
(386) = (1911) 1 M. W. N. 251 ; R., 22 M. 251 (254) ; 5 Bom. L. R. 446 (452); 7 
Bom. L.R. 352 (362); 1 Ind. Cas. 958 (960) = 3 S.L.R. 80; 3 N.L.R. 114 (122); 
(1900). P.L.R. 173 (176).] 


Suit for an injunction, &o. The plaintiff owned a house in Jambul- 
wadi Street in Bombay. The defendant was the owner of a house situated 
to the east of it, and between the two houses was a space of about three 
feet seven inches, the part of which adjacent to the plaintiff's house was a 
passage, and that part adjacent to tho defendant's house was a gutter of 
about eighteen inches wide. The plaintiff claimed to be the owner of the 
passage ; he admitted the defendant to be the owner of the gutter, but claim¬ 
ed the right to use the gutter for the flow of refuse water from his own 
house, alleging that it had been so used for more than fifty years. 
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On the ground floor of the plaintiff’s house were four windows and on 
the first floor two windows. The plaintiff alleged that [476] these six 
windows were ancient windows through which he and his predecessors had 
enjoyed light and air without any obstruction, except that caused by the 
old house of the defendant, which consisted only of a ground floor, a first 
floor and a loft and' was of about the same height as the plaintifl’s 
house. 

The plaintiff complained that the defendant had recently pulled down 
bis old house and had begun to build a new four-storied house with a loft 
on the site of his old house : that in doing so he had wrongfully placed 
scaffolding on the aforesaid passage of the plaintiff and had blocked it up; 
that he had also threatened to alter the position of the aforesaid gutter so 
as to prevent the plaintiff using it. He further complained that, if the 
defendant completed his new house, which would be of much greater 
height than the old one, he would completely block up the ancient 
windows of the plaintiff’s house and cause material damage to the said 
owner, as there was no other window therein on the side next the 
defendant. The plaintiff prayed for a declaration that the passage was 
his, subject to tbe defendant’s right to use it, and that the plaintiff was 
entitled to use the gutter to carry oft refuse w?ter, and for an injunction 
against the threatened obstruction to the plaintiff’s windows. He also 
prayed that the defendant should be ordered to pull down so much of his 
new house as interfered with his said rights, and for damages. 

The defendant denied the plaintiff’s ownership of the passage and his 
right of user of the gutter. He complained that the plaintiff had known 
of his intention to build, but delayed taking proceedings until a large 
quantity of materials had been collected, and had then, just before tbe vaca¬ 
tion, obtained an wterim-ininuction which was afterwards discharged, but 
by reason of which be (the defendant) had suffered severe loss. He denied 
that the erection of his new house would cause material damage to 
the plaintiff. He alleged that bis old house was higher than the plaintifi’s 
and had a projecting cornice, so that hardly any direct light came to the 
defendant’s windows, which were almost, if not entirely, lighted by the 
light that came from each end of the gully. He stated that his new 
bouse would have no coroice, and ihat he had widened the passage, so 
that the light [477] to the plaintiff’s windows would not be appreciably 
diminished; but that even if the passage had not been widened, there 
would have been little diminution of light. He also alleged that tbe 
plaintiff’s rooms had other windows and sources of light besides the six 
windows mentioned. 

The defendant’s written statement contained the following para¬ 
graph :— 

8. Although the defendant believes that no damage has been done 
to the plaintiff's light, and that he is not entitled to any sum whatever as 
damages, the defendant, for the sake of peace, and to avoid litigation, and 
without prejudice to his contention, brings into Court the sum of Es. 200, 
and is willing that the plaintiff should receive the same; and the defend¬ 
ant savs that such sum is more than sufficient to compensate the 
plaintiff* for any injury done to the plaintiff in consequence of the 

defendant’s new building.” 

The case was heard on the 12th December. 1892, and following days 

by Starling. J. . , • ...rr 

Anderson and Scott, for plaintm. 

Lang (Advocate-General), Inverarity and JardinCt for the defendant. 
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Counsel referred to Dhunjihhoy Cowasji Umirgar v. Lishoa (1); 
Maneklal v. Narhheram (2) ; Aytishyv. Glover (3). 

16th Jantiary, 1893. STABLING. J.— (Upon the evidence His Lord¬ 
ship found that the defendant had trespassed upon the plaintifl's passage, 
but that the plaintiff bad not suffered damage frcm such trespass. He 
awarded the plaintiff Ee. 1 as rominal damages. He also held that the 
plaintift was entitled to drain the refuse water from bis bouse into the 
defendant’s gutter. On the question of light and air his judgment was as 
follows :—] 

The last point to be considered is that of light and air. I do not 
propose to consider each window separately, but shall deal with number 5 
only ; as, if the plaintiff can establish his right with regard to that, he 
will get all he is entitled to with regard to the others. Now, according to 
the defendant’s surveyors, direct light came to that window over the 
defendant’s cornice to the outer edge of the sill of that window in a line, 
making an angle of 10 or 11 degrees with the wall of the plaintiff’s [478] 
house : the plaintiff's surveyor makes the angle 16. A portion of that 
light was intercepted by the plaintiff’s own roof, but that does not prevent 
him from being entitled to the remainder, which the defendant puts at 5 
and the plaintiff at 11. Besides this, it must be borne in mind that this 
window was on the south side of the highest point of the defendant’s 
larger roof. Consequently over the sloping portion of that roof and the 
smaller roof, a considerable amount of lateral light would come to that 
window. As the plaintiff claims this light by prescription, he is 
absolutely entitled to the whole of it. See Birvii7tgha7n, tfc.. Banking 
Co. v. i?oss (4), and, further, be would be entitled to it even if acts had 
been done to other buildings or to other parts of the same building 
by which he got additional light from other points —Dyres Co. v. 
King(5). Now it is admitted that by his present building the defendant has 
cut off from this window the whole of the direct light which hithex*to came 
to it, but he says that no damage has been done to the plaintiff, and 
that substantially his rooms are as comfortable and as well adapted for 
occupation as in times past. He also says that no portion of the light 
which came over his house ever passed directly into the room itself, 
because of the smallness of the angle and the thickness of the wall in 
which the window was fixed. Possibly this may have been so, but the 
photograph (Ex. D), shows that at a certain time in the day the sun shone 
directly on the wall in which the window was, and the effect of having a 
beam of sunlight passing directly in front of the window, although it 
might not actually enter it, must have caused a large amount of sunlight 
to be diffused through the window and very much increased the comfort 
of the room, and it must be remembered that it is light, not direct 
sunbeams, which is claimed. 

The defendant further says that he has done no substantial damage to 
the plaintiff, as there is still ample light in the room, and I was taken 
down to view the premises in order to satisfy myself as to the amount of 
light. In this room I could read a book which was presented to me for 
that purpose. It was a book clearly printed in good type, and I could read it 
when the face of the page was turned towards the window, and when I stood 
in front of the [479] window or just a little on one side. I should not, 
however, have cared to read the book within that space for half an hour 


(1) 13 B. 252. (2) P.J., 1891, p. 309. (3) L. R. 18 Eq. 644. 

(4) 38 Oh. D. 295, (313, 314). (6) L. R. 9 Eq. 438. 
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continuously, except perhaps quite close to the window. The rest of the 
room was very deficient in light, and this was about 10 A. M. on a bright 
day. The room was pretty fairly lighted, as far as native rooms of that 
description are concerned, within the cone of light coming through the 
window, but 1 should not consider it was well lighted. 

In order, however, to consider what the effect of the defendant’s acts 
may be, it is necessary to consider what the light which does come in 
consists of. In the first place, there is a very large proportion of reflected 
light thrown off from the freshly whitened surface of the defendant’s wall 
and a very small proportion of horizontal light which comes in from the 
ends of the gully, which, I think, need not be seriously taken into account, 
as, according to the evidence of the defendant’s surveyor, none of that 
can go directly into the room. Consequently the light which the plaintiff 
now gets in this room is practically all reflected light, and the amount of 
that light depends upon the whiteness of the defendant’s wall. There is 
no means by which the defendant can be made to keep his wall well 
whitewashed, or even to prevent him painting it a dark colour, in which 
case there would be but a very small amount of light reflected, and the 
Courts have always refused to take into account suggestions of this kind 
—Bee Dent v. Auctioii Mort Go. (IJ ; besides which, in order that the 
plaintiff may continue to enjoy the amount of reflected light which he now 
does, assuming that the defendant keeps the wall of his house well white¬ 
washed, the plaintiff must keep his house at the same height it is now, and 
thus would be deprived of his undoubted right to build his house higher. 
Consequently I must regard the plaintiff as in the present enjoyment of but 
a very small amount of the light to which he can legally enforce a claim, 
and I am of opinion that the defendant by shutting off all the direct light 
which came to this window, although the quantity was not large, has 
done to the plaintiff material and substantial damage. That being so, 
[480] it is no excuse for the defendant to say to the plaintiff, if you 
open windows in your west wall, and keep the western doors of the rooms 
open, you will get ample light. He is entitled to his ancient lights, and 
is not to be forced to adopt other ways of meeting the wrong done to 
him by the defendant. The fact, too, that in the northern wall of the 
room lit by No. 5 there is an opening, ordinarily closed by a shutter, 
which looks into the room to the north opposite a window which opens 
directly into the street, does not lessen the defendant’s liability, because 
it is evident that that shutter is intended to be opened or closed at 
the occupant’s pleasure, and ought not to have to be kept always open to 
make up for the result of the defendant’s wrong-doing. Besides this, as 
a matter of fact, the amount of light which enters the room when the 
shutter and the opposite window are both open is by no means large, and 
does very little else than make darkness visible. 

What relief, then, am I to give to the plaintiff ? The defendant 
relying on Lisboa’s case (2) says that damages only ought to be given, 
and asserts that the Ks. 200 paid into Court are sufficient. But this case 
differs from Lisboa's case in that here the defendant has cut off the 
whole of the plaintiff’s direct light and left him a very small portion of 
light from other sources, the enjoyment of which he can enforce. In 
Lisboa’s case although the light was diminished, there was still some 
direct light left. This, I think, would of itself point to the fact that an 
injunction is the proper remedy. Farther, the defendant admitted in his 

4 _ 

(1) L. R. 2 Eq- 233 (251). (2) 13 B. 252. 
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1894 cross-examination that he had all along been aware that the building of 
March 16. his house would do damage to the plaintiff, although in the letter of his 
—■' attorney’s (Ex, L) he denies the plaintiff’s rights, and asserts that his new 

Original house would cut off no more light than the old one; but he thought that 
Civil, Lisboa's case would protect him, and under that impression he doubtless 
" ■ consented that this case should be argued at the hearing as if his house 
18 B. 474. jQ conditioo in which it was on the day the injunction was 

discharged, i.e., with the walls on the plaintiff’s side built up no 
higher than the second floor. I look at his bouse, therefore, at the 
present time as if it had not risen above the second floor, and taking 
into account that any substantial increase above that will cut off all 
[481] the plaintiff’s direct light, I must prevent him continuing his house 
above that line. All that he has built above that has been built at his own 
risk, not merely by reason of notice of the plaintiff s claim, but at his own 
risk solemnly taken upon himself at the time the rule was discharged. 
The case otherwise is very much like that of Laiorence v, Horton (1). I 
must, therefore, grant a mandatory injunction for the removal of the upper 
portion of the defendant’s house, as I shall hereafter set it out in the decree. 
Defendant must pay the costs of the suit and the costs of, and incidental 
to, the rule. 

The defendant appealed. The appeal came on for hearing before 
Sargent, G. J., and Farkan, J. 

Lang (Advocate-General) and Jardine, for appellant (defendant). 

Scott and Robertson, for respondent (plaintiff). 

The following cases were cited :— 

Dhunjtbhoy Cowasji v. Lisboa (2) ; Kadarhhai v. Rahimbhai (3); 
Raianji E. Bottlewalla v. Eduiji H. Bottlexoalla (4) ; Aynsley v. Glover (.b ); 
Dicker y. Popham Radford dCo. (6); Limitation Act (XV of 1877), s. 26; 
Specific Relief Act (I of 1877). s. 54; Martin v. Price (7); DreyfxLs v. 
Peruvian Guano Company (8); Laiorence v. Horton (1) ; Krehl v. Burrell (9). 

JUDGMENT. 

16th March, 1894. Sargent, C.J.—The most important question 
in this case is as to the extent of the obstruction, by tbe defendant’s new 
house, of the light and air hitherto enjoyed by tbe plaintiff’s ancient 
windows, and the nature of the relief (if any) he is entitled to. The Judge 
of tbe Division Court came to the conclusion that, having regard to the 
diminution of light in the room to which the window No. 5 in the upper 
floor belongs, the plaintiff was entitled to a mandatory injunction, which 
would practically serve the plaintiff’s purpose as regards all the windows 
in question, and, therefore, render it unnecessary to consider the case of 
the other windows. 

[482] The houses are separated by a gully or passage three feet nine 
inches wide runing north and south. The defendant’s original house, like 
the plaintiff’s, was a house with a pole running west and east and eaves 
sloping towards the north and south parallel to the eastern face of the 
plaintiff’s house. It was higher than the plaintiff’s house, the roof run¬ 
ning south being seven feet above the top of window No. 5. The light from 
the sky found its way over the eaves of defendant’s roof into the gully, but 


(1) 62 L. Times 749. (2) 13 B. 252. (3) 13 B. 674. 

(4) 8 B. H.O.R. O.O.J, 181 (191). (6) L. R. 18 Eq. 644. (6) 68 L. Times 379, 
(7) L.R. (1894) 1 Oh. 276. (8) 43 Oh, D. 316. 

(9) 7 Oh. D, 661 = 11. Oh. D. 146. 
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owing to the cornice and weather-boards of defendant’s roof and windows 1894 
and the overhanging eaves of the plaintiff's roof, the angle of the cone of March 16. 

lateral light actually entering the gully was much diminished, and it was- 

not disputed at the hearing before us that it could not have been more than ORIGINAL 
five or six degrees. At the time of the trial by the Division Court this CiViL. 

fact was not clearly made out. The learned Judge who visited the ~ 
premises seems to have thought it highly probable, as stated by defendant, 
that this lateral light owing to the smallness of the angle and thickness of 
the wall only struck the sill of the window, and that very little, if any, 
entered directly into the window. Having visited the premises ourselves, 

I cannot doubt that this must have been the case. The gully was, of 
course, also lighted by the sky vertically above it and by the light which 
found its way into it at both ends, and, lastly, by the light reflected from 
the walls of the two bouses. 

Such being the sources of light with which the room was supplied, it 
is plain, I think, that it was substantially a gully room, in the sense I 
mean of deriving its light almost, if nob entirely, from bhejlight in the gully, 
and must always have been a dark room even according to native ideas. 

Since the defendant's house has been raised, there can be no doubt 
that the light which now finds its way into the gully is sensibly diminished, 
although not by any moans so much as might be expected owing to the 
cornices and weather-boards of the plaintiff’s house, which used to obstruct 
the light, having been removed and also owing to the larger area of the 
western wall of defendant's new house, which has increased the reflected 
light, which must always have been an important part of the light with 
which the room was lighted, especially in the afternoon. 

[483] Mr. Justice Starling, who visited the room in the morning, 
says: “The room was fairly lighted as far as native rooms of that 
description are concerned, but I should not consider it well lighted.” We 
ourselves found on visiting the room chat, although a dark room according 
to the European ideas, it was light enough bo enable us to read small 
print two or three feet from the window. Mr. Justice Starling, however, 
considered that all the light the window now gets, with the exception of 
the light coming into the gully vertically and at the end, is practically 
reflected light, which depends on the whiteness of the walls, and as to the 
former, thought it of little importance as not entering the room. But I 
have already stated (and this Mr. Justice Starling appears to have 
overlooked or nob to have fully appreciated, as the matter was represented 
to him) that the room must, having regard to the small angle of light, 
have been substantially lighted by the light in the gully, and have had 
very little (if any) other light. Moreover, the light which entered the gully 
at the ends, and which is practically unaltered owing to the gully being 
only 30 feet long and open at both ends (there being an open space 
between the front and rear bungalows), must always have contributed 
very considerably to the light in the gully. 

At this stage, it will be convenient, I think, to consider the authori¬ 
ties bearing on this class of questions. The English cases were discussed 
at length in Dhunjibhoy Cowasji v. Lisboa (1), and the conclusions 
arrived at is that the view taken by Pearson, J., (in Holland v. Worley{^ 
when discussing Lord Oairn’s Act), if applied with caution is suited to 
the circumstances of this city, which, from its nature, can in most parts 
of it only extend itself vertically upwards, and, we think, therefore, that 

(1) 13 B. 252. (2) 26 Oh. D. 678. 
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it ought to be considereti as the general practice of this Court, although' 
doubtless one to be administered with much care and with due regard to 
the special circumstances of each case.” Mr. Justice Pearson in his 
judgment in the above case (see p. 587), after referring to Smith v. 
Smith (1), where Jessel, M. R., discusses the application of the above Act. 
which enabled the Court of Chancery to [484] give damages m a case m 
which an injunction would otherwise have been given, draws the conclu¬ 
sion that “ where the property may still remain the plaintiff s U.e., as 
distinguished from the case where the only fair compensation would 
virtually be to make the plaintiff to sell bis property to the defendant) 
and be substantially useful to him as it was before,” the injury is one 
which can in that case be properly compensated by money. 

This view of Lord Cairn’s Act is spoken of by Kekewich, J., in 
Dicker v. Popham Radford <& Co. (2) as not laying down any new rule, 
and as amounting to no more than that (as had already been said in 
several cases), where there is a discretion exerciseable, the Court is bound 
to look at all the circumstances of the case. In this country the jurisdic¬ 
tion of the Civil Court in granting relief by injunction is given by the 
Specific Relief Act (I of 1877). Section 54 of the Act provides that it 
may bo granted in certain cases, one of which is where pecuniary 
compensation would not afford adequate relief. No doubt the jurisdiction 
of the Court of Chancery in question of relief by injunction, &o., as stated 
by Lord Eldon in Attorney-General v. Mchol (3); and explained by V. 0. 
Wood in Dent V. Auction Mart Co. and by Sir G. Jessel in Aynsley v. 
Glover (4), is treated as existing where substantial damages would be 
given by a Court of law. But this Court has the jurisdiction, both of a 
Court of Law and Equioy, and in the exercise of the discretion will regard 
the “ materiality ” of the injury in the sense in which that expression 
was used by Sir G. Jessel .in Smith v. Smith (1). and which, as pointed out 
by Fry, J., in National Provincial Plate Insurance Company v. Prudential 
Insurance Company (5), means something more than is sufficient to give 
the Court jurisdiction to grant an injunction and may depend on all the 
circumstances of the case. 

In the present case, as we have already expressd the opinion that little 
or no light found its way directly into the room, and that the room Was 
always, for all practical purposes, a gully room receiving its light from the 
light in the gully, the question for consideration is, whether that light haa 
been so diminished as to [485] render the room,—having regard to the 
habits of the people who occupy rooms so situated,—unfit for the purpose 
to which it might reasonably be applied, which purpose would be sleeping 
and living in during the day. That the light which came into the gully 
laterally has been sensibly diminished, there can be little, if any, doubt; 
but the light coming in vertically and at the ends remains substantially 
unaltered, and must always, as we have stated, have played an important 
part in lighting the gully from which the room derived almost all, if not 
entirely, its light. Again, the light from the increased area of the defend¬ 
ant’s west wall, as I have already pointed out, ought not to be altogether 
disregarded. Mr. Justice Starling refers to the remarks of LordHatherley 
in Dent v. Auction Mart Co. (6) as showing that the plaintiff cannot be 
expected to trust to the consideration of the defendant. But in that case 


(1) L. R. 20 Ea. 500, 
(3)16Ve8.. 342. 

(6) 6 Oh. D. 76S. 


(2) 63 L. Times 881. 

(4) L.R. 18 Eq. 544. 

(6) L.R. 2 Eq. 238 (251). 
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the defendant had offered to have his roof tiled with glaz 3 d tiles to remove 
the plaintiff’s objection, conciauance of which it was said the piainiiff 
could not be sure of or enforce ; but here the only possibility is that the 

detendaot may not whitewash his house as often as the plaintiff mieht 
wish. ^ 

On the whole I do not think, although the light has been sensibly 
diminished, that there nas hem such a “ large, material and substantial 
damtge, to use the languigeof SirG. Jessol in Aynsley v. Glooer (1) as 
to require interference bv injuaction, or that the room, alchough’the 
light has been sensibly diminishe I. has been r6nder^d u..ac for the pur¬ 
pose for which it may reason tbly be expec^e i to be usel. The above 

remarks apply with even greater force t> the other wind )ws. 
amount of damages, we do not think the Rs. 200 paid in by 
is sufficient, and that, having regard to the eviuenee in the 
should not be less than Rs. 50C. 

As to the ownership of the g lily, the D vision C)urt has found it 
belongs to the plaintiff up to the middle line between th^ two houses 
relying on the plans annexe 1 to the conveyance to the plaintiB’s and 
defendant’s p eiecessor, Shantaram Narayan. 

,, V. e.^ammatioQ of those maps, howevor, clearly shows that 

rauci ownership is. in facs confietd to the west of a line 

L»8bJ winch IS the contmua im of the wad of the resr bangalow. 
Mr. Scott contended that Mr, Inverarity had admitted that the plaititiff’s 
ownership extended to the middie line of the passage, bub he did this on 
the condition that he would give un the right Co have the water from his 
house run down the passage, which was rt-fuseii. 

It rem-iins to consider the right claimed by plaintiff to drain his 
refuse water from the iianis in his house into the gully. As Co this the 
evidence is very conflicting, and embarrassing and. looking at the proba¬ 
bilities as state i by Mr. Jus ice Sr.arling, we do not think we ought to 
disturb the conclusion he has arrived an. 

As to the damage done Co the plaintiff’s portion of the passage by the 

defendant’s scaffolding and building materials, as the Division Court has 

only awarded one rupee, it is nob necessary to consider it, as it cannot 
affect ihe question of costs. 

The defendant’s claim for damages by reason of the granting of the 
injunction must be rejected. 

Farban, J.—The defendant’s budding at the time the suit was 
commenced had reached the top of its fii^t floor, and had obs ructed the 
light which used to pass over the sloping root of the defendant’s oli house 
and strike the plane, in which the plainciff’s windows are set, in an obli¬ 
que direction. Since the dissolmim of the injunction the defendant has 
added two more stories and a loft to his building after having given an 
undertaking to argue the case at the hearing as if the building had been 
left in the state in which it was when the rule was discharged. Under 
these circumstances we ought, I think, to consider the case as if at the 
hearing the defendant’s house ha 1 reache 1 only the heignd at which it 
stood when the suit was brought and the injunction was applied for. On 
that footing the Division Court has held that the plaintiff was eutitled to 
an injunction in the terms of its decree. 

The facts of the case are very similar to those which the C mrt had 
to deal with in Dhunjibhoy Cowasji v. Lisboa (2) so [487] muon so that 
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1894 it is quite impossible, to my mind, to draw any substantial distinction 
March 16. between them ; and were I sitting in the Court of first instance, I should* 
^ be satisfied to say that I considered myself bound by the decision of the 

ORIGINAL appellate Court in that case. But, as the judgment of the Division Court 
Civil, by necessary implication and the argument of counsel before us directly 
18 B 474 icapugned the basis upon which that decision rests, I propose to state my 

views of the law applicable to the case. 

When the Specific Belief Act was passed in 1877 the law in England 
on the subject of injunctions—I speak more particularly in reference to 
injunctions restraining the obstruction of ancient lights—was this. A 
plaintifi who had sustained, or who was likely to sustain, material injury 
entitling him to substantial damages by reason of the obstruction or 
proposed obstruction of his ancient lights by the defendant's buildings, 
was, in the absence of special circumstances, entitled to an injunction, 
according to the established principles of Courts of Equity— Martin v. 
Price, (l). Lord Cairn’s Act had, however, conferred upon Courts of 
Equity the power to award damages to the party injured, either in addition 
to, or in substitution for, an injunction, in cases in which those Courts 
had jurisdiction to entertain an application for an injunction. That 
power was a discretionary one, but the law as to the circumstances 
under which the Courts would exercise that discretion was in an 
unsettled state, and no clear rules for the guidance of the Court had been 
established by the decisions— Holland v. Worley (2). Even now it is an 
open question whether damages in lieu of an injunction can be awarded 
by way of compensation for an injury not yet committed, but only 
threatened and intended— Martin v. Price (1), Section 33 of the Ease¬ 
ments Act, 1882, lays down for us the law as to the case in which 
damages or compensation can be awarded, and sets that question at rest. 

The Specific Relief Act (I of 1877), s. 54, enacts that when the defend¬ 
ant invades or threatens to invade the plaintiff’s right to or enjoyment of 
property, the Court wiai/grant a perpetual injunction in the following case : 
—(c) when the invasion is such [488] that pecuniary compensation would 
not afford adequate relief. (I omit els. (a), (fc), W) and (c) as not specially 
applicable to the present circumstances.) The Court has under that section 
jurisdiction to grant an injunction only in those oases where pecuniary 
compensation would not afford adequate relief. The expression "adeauate 
relief is not defined, but it is probably used in the sense in which 
Kindersley, V. C.,us6S it in Wood v. Sutcliffe (3) as meaning '* such a 
compensation as would, though not in specie, in effect place Che plaintiffs 
in the same position in which they stood before.” If that be the correct 
meaning of the phrase, it is, I think, difficult to predicate of any material 
obstruction to ancient light that pecuniary compensation for it would in 
effect place the plaintiff in tlie same position as before, and more particu¬ 
larly 30 where the light is obstructed in a house in which a man is himself 
residing. 

It does not, however, follow that in such oases a plaintiff is entitled 
as of right to an injunction. Under the Specific Relief Act the Courts are 
given a discretion to grant or withhold an injunction, as in England they 
have a discretionary power to award damages in lieu of an injunction. In 
this view of the law, the Court has to consider in each case not merely 
whether the plaintiff s legal right has been infringed, or even materially 


(1) L, R. (1894) 1. Oh. 276. (2) 26 Ch. D. 678 (587). (3) 21 L. J. (Oh.) 265. 
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whether under all the circumstances of the case he ought 
infrinfement. appropriate remedy for such 

Two principles are, I think, deducihle from the English cases which 
m.y be deemed bindieg „„o. „„ Court, (1): tb.t OourS „„gh; "ott 

whore the .u.ury eust.ieed i, triflb., ercop, io Li ^^ 10 ^. 

redd /■ w “ -B"‘ 0 / Io»*» W 

doing an act wmch .will render the plaintiff's property absolutely 
useless to him unless ic is stopped, in such a case, inasmuch as the 
only compensation, which could be given to the plaintiff, would 
be to compe the^ defendant to purchase his property out and out 

the ^nStiff' °° P exercise of its discretion, compel 

^e plaintiff to sell ms property to the defendant” by refusing ‘to 

(see Holland v. Worley (3)). Between these “wo rtfemes where the 

injury to the pkintiff would be less serious, where the Court considers the 

property may still remain with the plaintiff and be substantially useful to 

him as It was before, and where the injury is one of a nature that can be 

compensated by money, the Courts are vested with a discretion to withhold 

or grant an injunction, having regard to all the circumstances of the 

particulai case before them, including the fact that the premises 

are situated in a city, like this, where laod suitable for building is limited 

and very valuable, and where property owners should, so far as is possible 

consistently with the existing rights of their neighbours be allowed to utihze 
it to the utmost extent. 

Mr. Scott for the respondent contended that the present was a ease 
for an injunction, because it fulfilled the conditions of s 54 sub-cl (b) 
in as much as there was no standard for ascertaining the actual damage 
caused or likely to bo caused by the invasion. I think, however, that this 
sub-clause has rather application to such cases as are referred to in the 
illustrations (li) and it) to the section where there is no possible standard 
with reference to which the contemplated injury can be compensated than 
to a case of injury to property like a house occupied by its owner in 
danger of being deprived of its ancient light. Juries have never experien¬ 
ced any insuperable difficulty in cases of the latter kind. In earlier times 
before the passing of Lord Cairn’s Act, Courts of Common law rather 
than Courts of Chancery, were resorted to in cases of obstruction of ancient 
lights : Goddard (3rd Ed.), p. 423 -the aid of tbe Court of Chancerrhl^ 

invoked m later times on account of damages being an inadequate remedy 

or inappropriate to tbe circumstances of the ease. ^ 


I proceed to a consideration of the facts of the case before us 
The plaintiff had six ancient lights in the east wail of his house* 
They all opened upon a gully about 3 feet 9 inches wide, opposite 
to them being the wall of the defendant’s old house about 30 feet 
[490] high at the apex of the roof and sloping down at each side to a 
height of about 20 feet. These windows admitted light to four rooms on 
the ground floor and two rooms on the upper floor. The lower floor was 
usually let to tenants, the upper floor was occupied by the plaintiff and 
his family. We are not, I think, embarrassed in this case by such consi¬ 
derations as weighed with Kekewich, J.. in Dicker v. Popham Radford d 
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1894 Co. (1) arising from the damage likely to accrue to the plaintiff within some 

March 16. reasonable time by reason of a probable change in the nature of the oocupa- 

- tion of his premises. The house has always been used as a dwellirig- 

Original bouse, and, as far as oue can judge, will never be used for any o'hor 
Civil. purpose. The mode of occupying it may be altered. The dirankhana 

— may be used as a bedroom, and room No. 5 may be occupied as a 

18 B. 474. (^jyankhana, or let separately to a tenant, or other changes in the use of 

the rooms may take place. These may fa'rly bn conternola^ed and should 
be taken into account —Moore v. Hall (2), Dicker v. Popho7n Radford & 
Go. (1) ; but having regard to the small amount of light lormerly admitted 
by the windows, 2, 3, 4 and 5 it is a'most impossible to conceive the rooms 
lighred by these windows being used for purposes of delicate hanuicraft or 
indeed otherwise than for residential purposes. 

The unper door consists of a dioanhhann, a living room behind it. and 
behind that a kitchen. The divankhana is amply lighted by two windows 
lonk'ng into the public street to the north. The light edmilted into this 
room by the gully window No. 5 canuot at any time have added aniTeci* 
ably to the light of the room. According to the plaintiff, only five degrees 
of vertical light reached the outer sill of this window, and according to the 
defendant’s experts none at all. In neither view did any actually penetrate 
into the room. The window always looked into a narrow gully where the 
eye met a wall, and it does so still. In my view no appieciahle injury 
has been caused to this room by the raising of the defendant’s western 
wall. 

I pass over for the present the room behind the divaakhana lighted 
by window No. 5 and consider the ground-floor rooms. The kitchen on 
the upper floor is not lighted fiom the gully. 

[491] On the ground floor are a living room next the street, not 
lighted Irom the gully, two rooms behind it each having a window opening 
into the gully, and behind them a kitchen lighted fiom the south, but 
having a small aperture resembling a smoke hole, which looks out into 
the gully. The kitchen is not, I think, in the smallest degree affected by 
the defendant’s new building being higher than his old one. The two 
other looms on the ground floor must always have been badly lighted. 
Ttie (ilaintiff’s surveyors give an angle of direot light of 4^ to window No. 4 
opening into the more northern of the two rooms and of 6'^ to window 
No. 3 lighting the more southern room. These angles are n easured to the 
oub» r sills of these windows. The defendant's surveyors give the angles 
of 1^ and 3^ respectively measured in the same way. Tiie difference is 
owing t ) the different measurement of the projecting cornice of the dtfend- 
ant’s old house and of the eaves of the plaintiff’s hou<e. The meisure- 
ment of the cornice of the defendant’s house taken by Mr. S evens appears 
to he the more correct, while he has a little minimised the plaintiff’s 
eaves. Taking the mean, the angles of the direot l>ght to the sills 
can never have exceedef 2® and 4° respectively. Owing to the thickness 
of the Wall, which is 18 inches, the direct light cau'iot, excent in 
a very small degree, have penetrated into these two rooms, Tliey 
must have been always lighted principally from the light in the gu ly 
diffusing itself and being i*ellected into them. The light in the guly 
when the defendant’s old house was standing was, I doubt not, 
somewhat better in the forenoon than it is now owing to tho sun 
shining over the southern slope to the defendant’s old house and 

(1) 63 Law Times, 379. 
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striking the western wall of the plaintiff’s house obliquely. In the after- 

°°°°' g“"y >3 “O'’ probably better 
lighted than of old owing to the removal of the defendant's weather 

boards. I cannot, therefore, think, in respect of the several window.s which 
1 have been hitherto considering, that there has been anv marked or 
substantial diminution of light to the plaintiff's rooms. I think that as to 
toem there is no case for an injunction. 
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It remains to consider the room lighted by window No. 5. The 
Division Court, having regard to that room only, has granted an injunc¬ 
tion requiring the defendant to pull down and set back [492j the west 

wall of his new house above the second floor. The injunction does not 

interfere with the wall till it reaches the height of the second fl lor, which 
IS nearly level with the apex of the defendant’s old house. This iniunction 
as far as I can judge, will not materially benefit the room in which 
window No. 5 IS situated or restore to it its former gunntum of light, 
in as much as it principal source of direct light formerly was over the 
Roping roof of the defendant’s old house reaching the window obliquely. 
The plaintiff has accordingly appealed from that portion of the decree as 
not affording him sufficient relief. This wall was. as I have said, budt 
to the height of the top of the first floor, when the suit was brought. The 
lowering of it to the height of the old sloping roof would be an exercise of 
the mandatory powers of the Court, and out of the scone of the defend¬ 
ant s undertaking. Section 55 of the Specific Relief Act in express terms 
makes this exercise of our mandatory power discretionary. The plaintiff 
complained of the defenant’s buildings as soon as the latter began to build ■ 
but chough he could readily haye seen the defendant’s building plans, took 
no legal steps to restrain his building until the ground and first floors had 

been completed. Prompt action is very essential in these cases, if an 
injunction is the desired remedy. 


The direct light which reached the sill of window No. 5 was ll® ac¬ 
cording tothe plaintiff’s case and 5° according to the defendant’s, or, taking 
the mean as before, between 7° and 8^ and besides this there was the 
oblique light from the sky which passed over the sloping roof. We cannot 
doubt that some portion of this ii^ht penetrated into the room lighted by 
window No. 5. From near the floor of the room the eve could see a small 
portion of the sky towards the east and south east, but not when stand¬ 
ing or sitting on a chair. For purposes of habitation it was essentially a 
guliy room, though it enjoyed the amount of direct light which I have 
indicated.^ The defendant’s building, as it at present stands, h^s cut off 
all direct light from the sill of the window and from the room. The build¬ 
ing when it reached the second floor had cut off all the oblique lioht 
but had left the direct vertical light as before. In addition to "the 
vortical light, which never could have been much, the room was 
[493] lighted by the gully light diffusing itself inwards and the light 

reflect 1 from the defendant’s wall. These must always have been the 

principal sources of light. These sources of light it still retains. The 
gully light is probably, as I have said, less bright in the morning hours 
than formerly, but in the afternoon must be nearly the same as it*alwav8 
has been. We visited the room about 11 a.m. and it was then fairly well 
lighted. One could read easily in most parts of it. The room from its 
position behind the divankhana would naturally be used as a sleeping 
room. There is a nani in it, and the household gods are said to have been 
kept there. There is a window opening into it from the divankhana which 
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can be opened or closed at pleasure. It is a question of degree. All 
questions of discretion usually are. I think that it is not a case in which 
we should grant a mandatory injunction as to the wall built before suit; 
and as to the part subsequently built I think it would inflict serious 
damage upon the defendant to remove it without restoring the plaintiff to 
the position in which he originally stood, or doing him any real practical 
good. Damages will, I think, afford more suitable compensation in his 
case. 

We will hear counsel on the question of costs. 

Jardine for the defendant (appellant):—The appellant (defendant) 
should have his costs of appeal. He has succeeded in setting aside the 
decree of the lower Court which gave the plaintiff an injunction. He should 
also have his costs of the hearing in the lower Court, for there the whole 
contest was as to the plaintifi’s right to an injunction, which has now been 
refused to him. The defendant was willing to compensate the plaintiff 
for the injury which he alleged he had suffered, and he paid into Court 
Es. 200 when be filed his written statement. He would, no doubt, have 
been willing to pay more, but the plaintiff would give no indication of the 
amount which would satisfy him. In fact, it was not damages he 
wanted, but an injunction, and it was for an injunction he has fought 
all through. Pending the hearing he got a rtde nisi for an injunction 
against us. The suit has entailed large costs in consequence of the plain- 
tifl's persistent demand for an injunction. In his plaint he does nob ask 
for damages as an alternative. The [494] single remedy he asked for he 
has failed to obtain. He should, therefore, pay the costs. 

Scott, for plaintiff (respondent) contra :—The plaint prays for damages,, 
and although it is not put as an alternative, that slight informality in the 
pleading will not affect the decree of the Court. There is also a prayer 
“for such further and other relief as the nature and circumstances of the 
ease may require.” The Court is thus asked to exercise its discretion as 
to the remedy, although the plaintiff states his preference for a particular 
remedy. He succeeds if he obtains any relief from the Court, and is 
entitled to his costs. The cases of National Provincial Plate Glass 
Insurance Go. v. Prudential Assurance Co. (1) and Holland v. Worlerj (2) 
were referred to. 

JUDGMENT (Continued). 

Sargent, C.J.—We think that the ordinary rule should be observed 
and that costs should follow the event. What is the event in this case? 
It is obviously this, that the plaintiff has succeeded in proving his allega¬ 
tion. He has established his case against the defendant, although, no 
doubt, he has not got the precise form of relief which he desired. It is 
true that in his plaint he does not ask for damages as an alternative to an 
injunction. But he alleges that ho has suffered an injury from thefdefend- 
ant, and he comes to the Court for redress. He has proved the injury. 
He has proved that be is entitled to some relief, and that being so I 
cannot see why he should be refused his costs, because, in the opinion of 
the Court, the extent of the injury proved may be sufficiently redressed by 
giving him damages rather than an injunction. A man may sue for 
Es. 5,000 in damages for an alleged wrong, and only be awarded Es. 3000, 
but that is not considered a ground for depriving him of his costs. 

It is to be observed that the defendant throughout has denied that 
the plaintiff has suffered any injury and has thus compelled him to provB 

(1) G Oh. D. 769. (2) 26 Ch. D. 578. 
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his case, it is true that he paid Bs. 200 into Court; but in his written 1894 

expressly that he believes that no damage has been March 16. 

^ ^ entitled to any damages whatever, and that - 

the Bs 200 are paid [495] into Court merely for the sake of pleas and Original 


. ‘ -----V ulio ui L'joas ana 

to avoid litigation Thus the defendant has put the plaintiff to prove his 

case, ana the plaintiff has done so. I think if a party substantially 

succeeds he is entitled to his costs. The plaintiff must have his costs of 

the hearing in the Court below, and each party must pay his own costs 

of this appeal and of the proceedings on the rule for an iniuncticn 
obtained before trial. 

Attorney for the plaintiffMr. Khanderao Moroji. 

Attorneys for the defendantMessrs. Odtuis. Motiial and Malvi. 
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OBIGINAL CIVIL. 

Before Mr. Justice Starling. 

Ahmed bin Shaik Essa Khalifpa and others {Plaintiffs) 

V . Shaik Essa bin Khalipfa and others (Defendants)."' 

I23rd June, 1394.] 

Civ. Pro. Code. {XlVof lSS^ls. ^^-Decree-Execution--Questions arisinn in^execu. 
tioii between the parties-Decree incapable of execution b% reason of events subseoZlt 
to decree—Decree giving an option to the parties—Practice—Procedure. ^ ' 

A partition suit brought by a son against his father was referred to arbitration 
On the 9th January, 1890, the award was published, aod on the 27th March, 189o' 
the defendants moved for and obtained a decree in terms of the award By this 
decree It was ordered that in satisfaction of the plaintiff ’s claim the defendant 
should pay to him Rs. 1,05,000 in the manner therein stated viz Rs 40 000 to 
be paid forthwith and the balance of Rs. 65,000 to be paid “ upon the plaintiff’s 
delivering to the defendant certain specified property, «hioh inoCdertwo ve sds 
or buglows, called respectively the ‘ Nasri' and ’Sambuk’.” In no event was 
defendant to be required to pay the Rs. 65,000 before the 15th November 1890 
At the date of the decree the vessel "Sambuk” wat at sea on a voyage“on the 

On the 15®th November 

1890, the plaintiff s attorneys demanded payment of the balance of Rs 65 000 
They ofiered to deliver the other properties specified in the decree, but stated’that 
the vessel Sambuk had been lost. They offered to pay its value which thev 
estimated at Rs. 1,000. The defendants, however, demL^d the de’livery of the 
buglow, which they stated to be worth a very large sum. The defendant havine 
under the oiroumstances, refused to pay the Rs. 65,000, the plaintifi applied for 
epoution of the decree, which was refused. He then obtained a rule calling on 
the defendant to show cause why the decree of the 27th March should not be 
amended or rectified by stating [496] therein the amount of money to be paid to 
the defendant as an alternative of its delivery of the vessal “ Sambuk” could not 
be made, such delivery having become impossible, 

That rule was discharged. The plaintiffs then took out a summons calling 
on the defendant to show cause why an order should not he made, under s. 244 

pay to the first defendant, 

m lieu of the delivery of the vessel Sambuk,” such sum of money as might be 
fixed by the Court as the value of or compensation for the loss of the vessel 
“Sambuk” in the decree mentioned, and why an order should not be made that 
on payment of such sum and delivery of the other properties mentioned in the 
decree which the plaintiffs were to deliver under the decree to the first defendant 
on payment by the latter to them of Rs. 65,000, the first defendant should pay 
to the plaintiffs Rs. 65,000 and interest thereon from the 15th day of November 
1890, mentioned in the said decree, and in the event of its being held that the 
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first defendant was not bound to pay the said sum of Rs. 65 000 then why an 
order should not be made that the property mentioned in (be decree which the 
plaintifis were to band over to i-he firnt defendant on payment of Rs. 65.000 
should not be retained, used and aoproprinted absolutely by the plaintiffs for 
tbeir own use and benffit freed and di^cbarzed of all claims on (he part of the 
first defendant, and why the first defendant should not be direc'ed to withdraw 
tbe claims made by him to the t^aid d' bt of Rs 22,000, or thereabouts mentioned 
in the said affidavit of Abmod bio E Si Khal fit, and why such further or other 
order as to the Court might siem fit and tbe justice of the case may require should 
not be made in tbe premises and in relation to ihe properties mentioned in the 
decree whiob were to be delivered over by the plaintifis to the first defendant on 
receiving from him Rs. 65,COO and why, in the alternative, this suit should not 
be restored on tbe board for trial. 

It was contended by the plaintiS that the questions raised in the summons 
were questions arising in ezeoution to be dealt, with by a Judge in ebambors under 
s 244 of the Civil Procedure Code (XIV of 1882), and that a fresh suit was not 
necessary. 

Hfld. 'dismissing the summons) that tbe application was not one in ezeoution 
of a decree, nor was the question one aris ne in the course of execution, hut that 
the decree having bec'^me incapable of execution the summons a^ked tbe Judge to 
decide wbat were tbe rights of tbe parties in coosiquence of its non-execution. 

also (is to tbe part of tbe sunsmons asking for restoraf iou of the suit) that 
fhe matters in issue in the suit bad been fully beard and determined and tbe 
rights of all parties bad been settled by tbe decree, and consequently there was 
nothing further to be tried. The Court couH not in this suit after passing a decree 
proceed to ascertain the rights of tbe parties under a state of facts quite different 
from those which appeared in the pleadings and arisiug subsequently to the 
decree. 

[R.. 6 Bom. L. R. 1036 (1040).] 

In cliambera. 

Suit for partition. The first plaintiff was the son of the firsb 
defendant, and he brought this suit in Septpmher, 1886. praying that the 
property of his grandfather KhaHffa bin Abdulla [497] might be divided 
and partitioned among the parties entitled thereto according to tbeir 
rights and interests therein. 

By a consent order, made in the suit on tbe 15th August, 1889. the 
suit and all matters in difference between the patties were referred to 
a»bitration. On the 9tih January, 1890, the arbitrator raftde and published 
his awar'b wliich was filed on the 11th March, 1890. On the 27th 
March, 1890, on a motion made on behalf of the defendants, a decree was 
passed in terras of the award. 

By this decree it was ordered that in full satisfaction of the claim 
of the plaintiff the first defendant should pay to the plaintiff the sum of 
Rs. 1.05,000 in the manner therein provided, v/>., that the sura of 
Rs. 40,000 should be forthwith paid by the said defendant and the 
balance of Rs. 65,000 should be pnid " upon the said plairittjff delivering 
over to the said Shaik Essa bin K ialiffa the five boxes mentioned in 
paragraph 5 of the pUinb and two buglows (ship'i) ‘ Nasri ’ and ‘ Sarabuk ’ 
referred to in the affidavit of Ahmed bin Essa, and the whole of the 
immoveable property in the Persian Gulf, &o.” The said decree further 
provided ih^t in no event should the defen lant be required to pay the said 
balance of Rs. 65,000 before the 15r-h November, 1890. 

At the date of the said award and decree, the vessel **Sambuk’* was 

at sea on a voyage, and on the 18bh June, 1890, while still on the voyage, 
was lost. 

On the 15th November, 1890. the plaintiffs* attorneys wrote to the 
defendants* attorneys reminding them that the sum of Rs. 65.000 had be¬ 
come due on that day, and requiring payment. They offered to deliver 
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the other^ properties mentioned in the decree, but stated that the vessel 1894 
oambuk had been lost at sea. In the correspondence which subse- June 23 . 

quent y took place, the plaintiffs ofiferei to pay the value of the lost vessel - 

bamhuk,” but they and the defendants could not agree upon the value ORIGINAL 
Tne plaintiffs estimated her value at Es. 1,000, but the defendants’ CIVIL. 

attorneys in a letter of the 20th December, 1890, said “our client wants - 

the said bungalow under one of the conditions in the decree, as your clients, 
the plaintiffs, are bound specifically to deliver [498J the same, and as it 
IS worth a very large sum in our clients’ estimation.” 

The defendants having under these circumstances refused to pay the 

Ks. 65 000, the plaintiff applied to the Judge in chambers (Telanc, J ) for 

execution of the decree, but on the 16th July, 1891. his application was 
refusi d. 

__ The plaintiff then obtained a rule nisi, calling on the first defendant 
to show cause why the decree of the 27th March, 1890 should not be 
amended or rectified by stating therein the amount of money to be paid 
to the first defendant as an alternative if delivery of the vessel named 
bambuk’ could not bo made to the said first defendant, and why such 
further order should not be made as justice and good conscience require in 
consequence of the loss of the said vessel ‘ Sambuk,’ and bv reason of all 
the circumstances of the case as disclosed in the said affidavit, and why 
fif necessary) the amount of money to be fixed as an alternative for the 
delivery of the said vessel should not be ascertained by this Honourable 
Court or by the arbitrator, Mr. Shaik Abdul Aziz bin Ali Ebrahim hereto¬ 
fore appointed in this suit after taking such evidence as may be necessary ” 

In his affidavit the plaintiff said: “The plaintiffs are unable to execute the 
said decree for the value thereof and interest without having the said 
decree amended by this Honourable Court in the following respect, 
namely, in regard to the delivery of the sa'd vessel ‘Sambuk’ the delivery of 
which has become impossible by the act of God. Under the circumstances 
aforesaid this Honourable Court will be pleased to direct that the said 
decree should be amended by stating therein the amount of money, i.e., 
the value of the said vessel which is to be paid to the defendant in heu of 
delivering the said vessel.” 

That rule, however, was discharged, the Court (Parsons. J.) holding 
that the objection was really to the award: that the award had been filed 
without objection, and a decree passed in accordance with the award, and 
that the Court had DOW no power to alter the award or the decree* (see 
I. L. R. 17 Bom., p. 657). 

The plaintiff appealed from this decision, but theappeal Court (Sargent 
G. J., end Farran, J.) dismissed the appeal with costs. ' 

[499j On the 10th day of April, 1894, the plaintiff took out the pre¬ 
sent summons calling on the defecdant 

“to show cause why this Honourable Court should not make an order 

under s. 244 of the Civil Procedure Code, directing that the plaintiffs do pay 
to the firstdefendant, in lieu of the delivery of the vessel ‘ Sambuk,’ such sum 
of money as this Honourable Court may fix as the value of or compensation 
for the loss of the vessel ‘ Sambuk * in the decree mentioned, and why an 
order should not be made that on payment of such sum and delivery of the 
other properties mentioned in the decree herein which the plaintiffs are to 
deliver under the decree to the first defendant on payment by the latter to 
them of Rs. 65,000, the first defendant shall pay to the plaintiffs Rs, 65,000 
and interest thereon from the 15th day of November, 1890, mentioned in 
the said decree; 
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1894 “ and in fche event of this Court holding that the first defendant is not 

June 23. bound to pay the said sum of Rs. 65,000, then why an order should not 

- be made that the property mentioned in the decree which the plaintiffs 

Original were to hand over to the first defendant on payment of Rs. 65,000 should 
Civil. not be retained, used and appropriated absolutely by the plaintiffs for their 

- own use and benefit, freed and discharged of all claims on the part of the 

18 B. 495 defendant, 

“and why the first defendant should not be directed to withdraw the 
claims made by him to the said debt of Rs. 22,000 or thereabouts men¬ 
tioned in the said affidavit of Ahmed bin Essa Khaliffa, 

“and why such further or other order as to the Court may see fit and 
the justice of the case may require should not be made in the premises 
and in relation to the properties mentioned in the decree which were to 
be delivered over by the plaintiffs to the first defendant on receiving from 
him Rs.: 65,000 and why, in the alternative, this suit should not be restor¬ 
ed on the board for trial,” 

In the affidavit on which he obtained the summons, the plaintiff 
stated that until the questions raised in the summons were decided, it 
was impossible to deal with properties which under the decree he was to 
assign and deliver over to the defendant. Amongst these was a debt of 
Rs. 22,000 due by a third person (Haji Mahomed bin Kazum), which 
remained unrecovered, and the defendant had written a letter which 
prevented its payment. In his affidavit the plaintiff on this point said : 
“The defendant, although he would not pay the Rs. 65,000, or any part 
thereof, still claims to prevent the plaintiff’s recovering the said debt, and 
apparently seeks to recover the same himself. The plaintiffs are apprehen¬ 
sive that, unless the said sum of Rs. 22,000 is recovered forthwith, it will 
be entirely lost.” Ho further stated that the second ship “ Nasri, ” which 
under the decree was also to be delivered by him to the defendant, would 
soon become valueless if left undelivered. 

[500] The last two paragraphs of the affidavit wore as follows:— 

23. “ The plaintiffs submit that, in the events that have happened, the 
first defendant is bound to pay them Rs. 65,000 and receive the property 
aforesaid and the value of the ‘Sambuk’, or if he is not bound to do so he 
is not entitled to retain possession of the ‘Nasri’ or to prevent the plaintiffs 
recovering the debt aforesaid, but that the plaintiffs are entitled to posses¬ 
sion of the ‘Nasri’ and to recover payment of the debt aforesaid, and the 
other property which thev were to deliver to the first defendant in getting 
payment of Rs. 65,000 from him, and that the first defendant has no 
claim on the said debt and vessel and the said property, and that the same 
may be declared to belong to the plaintiffs (in the event of it being held 
they are not entitled to the said Rs. 65,000). 

24. “ Under the foregoing circumstances I pray that this Honourable 
Court will be pleased to decide under s. 244 of the Civil Procedure Code 
(XIV of 1882) the foregoing questions which have arisen between the 
plaintiffs and the first defendant since the passing of the said decree, and 
to make such order in relation thereto as to this Honourable Court may seem 
fit and the justice of the case may require.” 

The summons now came on for argument in Chambers. 

Inverariiy for the plaintiffs in support of the summons :—The parties 
are now at a dead look. The decree cannot be executed because a clause 
has been omitted from it which by s. 208 of the Civil Procedure Code (XlV 
of 1882) ought to be in it, viz., the clause which provides for the payment 
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of money where delivery of moveable property cannot be given. The value 1894 
of the lost ship is trifling and the plaintiff is willing to allow the defend- June 23. 

ants to deduct the amount out of the money to be paid by them, but the - 

defendants will have the ship or nothing. The plaintiff consequently ORIGINAL 
cannot get execution of the decree as it stands, and the Court has refused CiViL. 

to alter it. The defendant thus keeps the properties which we sued to - * 

partition and our right in which is admitted and declared in the decree. ^8 B, i95. 
■We,_ therefore, have taken out this summons to prevent the defendant 
getting the benefit which the award and decree only intended him to get in 
case we got other benefits. He wants to get his rights under the decree, but 
prevents us getting ours. In this summons we seek to get an order under 
which we can pay the value of the lost vessel and recover the amount due 
to us by the defendant, or, in the alternative, to have the suit restored to 
the list for bearing. We say these are questions arising in execution 
within the meaning of s. 244 of the Civil Procedure Code (XIV of 1882) 

[501] and that we are not obliged to bring a new suit. The plaint prayed 
for partition of property to which we asserted a claim. The award and 
decree recognise our rights in the property, for they awarded us Rs. 1.05,000 
in full satisfaction and discharge of our claim. If and when this money 
is paid to us we are to give up these rights. But the decree does not 
order us to give up these rights. It gives us an option. We are only to 
give them up if and when we are paid a certain sum. The decree 
says that “upon the plaintiffs delivering over certain property” and 
upon the plaintiffs executing valid and effectual assignment of 
their rights in the said properties” the defendant is to pay us certain 
monies. This decree, therefore, gives the plaintiffs an option either to 
retain their rights or to hand them over and to receive the money from the 
defendant. But the plaintiffs cannot now hand over the ship, and the 
defendant refuses to take what the plaintiffs can give. So the' plaintiffs 
must elect to stand by the other alternative and retain the property. But if 
they do so, it is plain that the award and decree have not dealt with all the 
questions raised by the plaint in the suit, and we, therefore, ask that the 
suit may be restored to the list for hearing. The award and decree only 
dealt with our rights in the event of our handing over the property, but not 
in the event of our not handing them over. 

[Starling, J.—Can the suit be restored after a decree is passed ?] 

Yes, for the decree was merely on an award, and the award is not 
complete. It does not dispose of all the questions raised in the suit. The 
suit was never heard. The reference to arbitration was made before the 
suit came on for hearing. If the defendant will not accept our proposals 
so as to enable the decree to be executed, we are entitled to have the suit 
heard. 

[Starling, J.—Has there not been a final decree in the suit? The 
circumstances that have created the difficulty are circumstances which 
have occurred subsequently to the decree and make execution impossible. 

Is not another suit necessary?] 

No. The decree was not a final decree. Even supposing these events 
bad not happened at all, there is nothing in the decree to [502] prevent us 
electing. We might have elected not to hand over the property, and our 
rights would then have been left undetermined. We ask now that your 
Lordship should say that under the decree the defendant is not entitled to 
these properties and that we are entitled to them. So it is a question 
relating to the execution of the decree under s. 244 of the Code. The fact 
that the defendant shows cause against this summons shows that he claims 
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the properties. Our rights untier the decree are a question in execution. 
We contend that the decree gives us these properties in the alternative. 
i.e., if we elect to retain them instead of handing them over and receiving 
their equivalent from the defendant. The decree in effect says: If the 
plaintiff chooses he may hand over the property, and receive Rs. 1,05,000 
from the defendant.” We want a declaration of our rights under the 
decree. 

Lang (\dvocate-General), for the defendant, showed cause :—This ia 
not a question relating to execution of a decree. The plaintiffs are only 
making another attempt to alter the decree by making it declare their 
rights. They have already made three attempts and failed. 

JUDGMENT. 

23rtZ June, 1894, Starling, J.—This is a suit for a declaration of 
the rights of the plaintiffs in certain property, moveable and immoveable, 
and for its partition between the plaintiffs and defendants. The suit was 
reft^rred to arbitration and the arbitrator awarded Rs. 1,05,000 to be paid 
by the first defendant to the plaintiffs—Rs. 40,000 at once and Rs. 65,000 
on the plaintiffs handing over to the first defendant certain moveable and 
immoveable property and ex'cuting certain deeds of conveyance and 
releases. No objection was filed to this award, and a decree was passed 
in accordance therewith. Tne second portion of the decree has not beeu 
carried out, bscause a vessel, part of the moveable property to be handed 
over by the plaintiffs, has bsen lost at sea, and they are consequently 
unable to fulfil the condition on which alone they can claim payment of 

the Rs. 65,000. 

Subsequently the plaintiffs issued a notice calling upon the first 
defendant to show cause why in the execution of the decree the Court 
should not ascertain and fix some sum as the value of the [503] 
lost vessel to be allowed to the first defendant out of the Rs. 65,000, 
because the vessel could not be delivered to him. The mat^e^ was heard 
before Telang, J., who dismissed the notice on the ground that what he 
was asked to do would be tantamount to making a fresh decree. Then 
the plaintiffs applied to Parsons, J., who had passed the decree on the 
award, to amer d the decree by inserting some sum to be allowed in 
executing the decree as the value of the lost vessel. This application was 
refused on the ground that the only decree which could be passed was 
one in accordance with the award, and the amendment asked for was not 
in accordance with the award (1) ; and this refusal was on appeal upheld 
by the appeal Court. 

The plaintiffs have now taken out a summons for an order to be 
made in one of three alternative ways. The first relief is the same as 
was asked for from Telang, J., and I must refuse it for the same reason, 
and also for the reason that the matter having been disuosel of by him is 
now res judicata. The second alternative is that, seeing that the plaintiffs 
cannot hand over all the property referred to in the decree, and that 
consequently the first defendant is nob liable to pay the Rs. 65,000, 
the Court should declare that the said property now in the hands of 
the plaintiffs should be retained, used and appropriated absolutely by 
them. In the first place, it would be impossible on this summons to 
make such an order, supposing it to be otherwise unobjectionable; beoauso 
it appears by the plaint that all the defendants have some interest in all 
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tbo property, the subject-matter of the suit, and it would be wrong for 
me to pass an order that the plaintiffs ^ere absolutely entitled to any 
portion of it wit hout the presence of all the parties to the suit. In the 
second place, this is not an application in execution of a decree, nor is 
the matter I am asked to decide upon,a question between the parties to the 
the suit arising in the course of the execution of the decree ; bub the decree 
being incapable of execution, I am asked to decide what are the rights of the 
parties in consequence of its non-execution. I think that if I made an order 
as asked, and a suit was brout>ht to set it aside, the case would be [604] 
very similar to that of Chowdhry Waked Ab v. Mussomzit Jvmaee (1), 
wherein at p. 157 their Lordships say: “Their Lordships cannot find,* 
after the incongruous proceedings above described, that there exists any 
decree authorising an execution against the respondent’s estate, and 
consequently the question in the present suit is one not properly relating 
to t he execution of a decree, bub to a sale under orders which have not the 
support of any decree.” There is no decree in this suit which would 
authorize the order I am asked to make; it would, in fact, amount to an 
alteiation in the decree or the making of a new decree. In my opinion, 
the only way in which the plaintiffs can obtain what they seek is by 
filing a fresh suit setting out the decree herein, and the circumstances 
which have transpired since the passing of that decree, and asking for a 
declaration of their rights under all the circumstances of the case. 

As to the third alternative, the matters in issue in this suit have been 
finally heard and determined and the rights of all parties have been 
settled by the decree ; consequently there is nothing further to be tried. 
The Court cannot in this suit after passing a decree proceed to ascertain 
the r'ghta of the parties under a state of tacts quite different from those 
which appear in the pleadings herein and arising subsequent to the 
decree. Under these circumstances I must dismiss the summons with 
costs. Counsel certified for. 

Summons dismissed. 

Attorneys for plaintiffs :—Messrs. Little, Smith and Nicholson, 

Attorneys for defendantsMessrs. Bayne, Gilbert and Burder, 


18 B. 505. 

[505] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Bayley, 

Krishnajt bin Malji {Original Plaintiff), Appellant v. VlTHU AND 
OTHERS (Original Defendants), EespondentsJ [3rd August, 1893.J 

Hindu Inw—Joint ownership—Decree against joint owner—Execution sale^Right of 
purchaser - Co-sharey s made parties after perioi of limitation—Limitation, 

The interest of Vithu, asco-sbarer in certain land, was sold in execution of a 
decree against him. It was ourchased by one Sakharam, who sold it to the 
plaiiiiifif. The plaintiff sued for possession, and the other co-sharers were made 
party defendants to the suit, which, however, was held, as against them, to be 
barred by limitation. 

Held, that the plaintifi was entitled to be put into joint possession of the land 
with them although the suit as against them was barred. 

• Second Appeal No. 198 of 1892. 

(1) 11 B.L.R. 149.. 
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« 

This was a second appeal from the decision of the First Class 
Subordinate Judge of Satara with appellate powers. 

The plaintiff sued for possession of certain land which he purchased 
from one Sakharam bin Vifchoji on the 11th June, 1888. Sakharam had 
purchased it on the 12th June, 1876, at a Court-sale in execution of a 

decree against the defendant Vithu. 

In June, 1888, the plaintiff applied to the conciliator appointed under 
the Dekkhan Agriculturists’ Relief Act (XVIT of 1879) to settle thedispute 
with regard to the land. The conciliator gave his certificate on the 31st 
May. 1889, and the plaintiff filed this suit on the 5th June, 1389, on 
which day the Court opened after the summer vacation. 

The defendant alleged that the land was in possession of one Gangai, 
the widow of Ganu. On the 29th August, 1889, Gangai and her minor son 
were made defendants Nos. 2 and 3. They alleged that they were in exclu¬ 
sive possession of the land, and pleaded that as against them the suit was 
barred by limitation. 

At the hearing the plaintiff admitted that Vithu and Ganu and their 
widows had held joint possession of the land since before the auction-sale 
in 1876. 

The lower Court held that "excluding that conciliation period *' the 
suit was not barred as against the first defendant, bub that [506] whether 
the conciliation period was excluded or not, it was barred by limitation as 
against defendants Nos. 2 and 3. The Court, however, dismissed the suit as 
against all the defendants with the following observations " The 
defendants’ case is that their possession was exclusive of the title of Vithu. 
If the defendants* story is believed, it is fatal to the plaintiff’s claim. If 
the plaintiff’s story is credited, the same is none the less fatal, since the 
possession of Vithu and Ganu or of their wives has been joint, and the 
claim was barred long before the heirs of Ganu were made parties to this 
suit; and so it must be held to be barred against the defendant No. 1 too." 

The plaintiff preferred a second appeal. 

Ghanasham N. Nadkarni for the appellant (plaintiff) :—We purchased 
Vithu's interest in the land, and claim it in this suit which the Judge held 
is not barred. If that interest is a joint interest, we are entitled to it. Our 
claim was, no doubt, to eject the heirs of both Vithu and Ganu as we 
believed that the property belonged to Vithu alone. But if the Court found 
that Vithu’s representative was in joint possession with other persons, we 
should have been given the relief to which we are entitled according to 
law. It was wrong to dismiss the suit in toto. 

There was no appearance for the respondents (defendants). 

JUDGMENT. 

Sargent, C. J.—As the Court has found that the plaintiff’s title is 
proved as against defendant No. 1, and that his suit is nob barred against 
him, the circumstance that his suit is barred as against Ganu's heirs 
affords no reason why he should not be put into joint possession of the 
land with them if Vithu had joint possession with Ganu and his widow 
Gangai after the sale in 1876. We must, therefore, send back the case 
for a finding on the following issue:— 

Had Ganu and his widow Gangai exclusive possession of the properties 
in suit since the date of the sale in 1876 ? 

The finding to be sent to this Court in two months. 

Issito zent doxvn^ 
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18 B. 507. 

[507] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Telang. 


ViTHALBOWA (Original Plaintiff), Appellant v. Narayan Laji Thite 
(Original Defendant), Respondent; and Narayan Daji Thite 
(Original Defendant), Appellant v. ViTHALBOWA (Original 
Plaintiff), Respondent.^' [22ad August, 1893.] 

U^i\i~Manager~Land appertaining to math-SaZe of “ miras malki ” (oivnership of 
Miras tenure)-Miras tenure-Mirasdar on-inam estates, position of—Adverse posses- 
Sion Limitation Act (XV of 1877), s. Right to recover rent—Construction. 

manager of a math, sold to Baxarbhai the “ mims 
(ownership of wims tenure) of certain lands appertaining to the 
subject to the payment of assessment. Krishnaji died in the same year and was 
succeeded by Ramkrishna as manager. In 1864 Ramkcishna sued Baxarbhai to 
set aside the sale. The suit was dismissed in 1865 and Baxarbhai’s miras right 
was confirmed. In 1871 one Gopal obtained a decree declaring him to be the 

legal manager of the math and removing Ramkrishna, who was held to have had 
130 titlo to tnc ofiics* 

management of the math, 

brought the present suit against the defendant who was the vendee of Baxarbhai 
to recover possession of the lands or to recovei? assessment for three years nte* 
vious to the suit. The defendant pleaded that the suit was barred by limitation. 

lawful manager between 1860 
and 1S75 that period ought to be omitted in computing the period of limitation, 

and that as under the deed of sale to Baxarbhai the vendee became a tenant 
the possession of the vendee and of the defendant could not be adverse. 

HeZd. that if defendant’s possession was adverse to the ownership of the winZ/i 

during twelve years after Krishnaji’s death, the operation of the law of limita- 

tion would not be afieoted by the fact that there was no legal manager during 
that time, o e> © 


Held, further, that in the Bombay Presidency the mirasdar on inam estates is 
only a tenant at quit-rent or at a reasonable rent not subject to ejectment so 
long as he pays itand as there was nothing in the sale-deed oassed by Ktish- 
naji to Baxarbhai which required a different construction to be p‘ut on the miras 
tenure created by it, Baxarbhai’s possession under,it could not be adverse to the 
math until there was an assertion by the grantee of his claim to be a permanent 
tenant, up to which time he would, in the eye of the law, be regarded as a tenant 
at-will. But the suit brought by Ramkrishna in 1864 showed that Baxarbhai 
was then asserting hi 3 wirasz right, and as more than twelve years had elapsed 
between that date and the bringing of the present suit, the plaintiff’s right as 
representing the math to recover immediate possession was barred. ^ 

FcZd. further, that the plaintiff’s right to recover three years’arrears of rent 
as reserved by the mirast grant was not affected, as the effect of s 28 of the 
[508j Limitation Act (Act XV of 1877) was to extinguish the plaintiff’s right as 

claimed by him to treat the grant as null and void. ‘ ' 


£F., 1 Bom. L.R. 373 (374. 380): R., 27 B. 515 (538) =5 Bom 
186 (194) ; 7 Ind. Gas. 202 = 8 M. L. T. 258 (263).] 


L.R. 274 ; 5 Bom. L.R, 


These were cross second appeals from the decision of Eao Bahadur 
G. A. Mankar, additional First Class Subordinate Judge of Sholapur with 
appellate powers. 

The plaintiff Vithalbowa aZias Govindbowa Guru Gopalbowa Gosavi, 
manager of a math at Pandharpur in the Sholapur District, sued to 

recover possession of certain lands under the following circumstances ;__ 

The lands were an inam property granted to the managers of the 
math of Shri Jairam Swami at Vadgaon in the Satara District. The 

• Cross Second Appeals, Nos. 670 and 683 of 1891. 
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grant was made by Bahirji Raje bio Tukoii Raja Pandhare under a sanadr 
dnted the 2ad Aug'jsc, 1836, bo Muneshvarbowa, who was then the chief 
manager of the viath. The sanady which was confirmed by the loam 
Commission in 1854, mentioned that the lands in suit were granted as 
inam bo the then manager of the math Muneshwarbowa, and that he was 
to apply the income thereof towards the exnenses of the math at Pandhar- 
pur, which was a branch of the principal math of the Shri Jairam Swami 
at VadgaoD, 

In rhe year 1860 Krishnaji, who was then the manager of the mathy 
sold the '"yniras malki" (ownership of mtras tenure) of the lands to one 
Baxarhhai. Tne following is an extract from the deed of sale:— 

“To Rajas-hri Baxar valad Masu( bhai Musalman Sepoy Gosavi. 
Deed of sale p»ssed in writing by Kiishnaii Gosavi (of) sarsthan Va igaon 
is as follows :—There is at mauze Shirdban, tuluka Pandharpur, (some) 
inam land belongmg to the sansthan. Yon having agreed bo take (i.e. 
purchase) the mirasi ownership thereof, Rs, 250 (two hundred and fifty) of 
the Coinuany’s cuireocv are received from you and the ahovemenbionei 
jirayit land, survey No. 42, measuring bighas 155 1 and of the assessed 
value of Rs 120 of the Ghandvad currencv, of which Rs. 40 (being deduct¬ 
ed! as totn flo<3, discoutit) there remain Rs. 80. is sold to you as miras for 
this ii.e. Rs. 80), and for the above amount together with the trees in the 
land and the broken well (therein). The four boundaries of the same land 
are as follows :— * * •* ip|^g land as comprised within the four bound¬ 

aries is given (sold to you as) miras. Tne above chavdi amount is oayable 
to the sansthan. Bib you being emp’ove 1 for the purpose of cobecting 
the sansthan income on the aforesaid laluki. you are to give credit for 
(the above amount of the chavdt) as vour remuneration and potgi (subsis¬ 
tence money). If there he anv ob-itruction to (your) service, you should 
thnn deduct and take Rs. 40 [50(l] out of the assessment and pay the 
rem>iining Rs. 40 to the sansthan. Tnis deed of sale is duly given in writing. 
Lunar data the Isbof Bhadrauad S ludh, Shak 1782 (17th August, 1860). 
(Here follows an explanation of an erasure.) The date aforesaid. You 
should carry on the management of the above-mentioned land from 
generation to generation.” 

Krishnaji died in 1860 subsequently to the sale, and Ramkrishna 
8ucc‘'edeJ him a-a manager of the mathy having obtained a certificate of 
heirship. In 1864 Ramkrishna b'Ought a suit against Baxarbliai to set 
aside the sale ol tite ” miras itvlki/* bub the suit was dismissed and 
Baxirhhai's rights were contirmed on the 18th January, 1865. 

One G >ual subsequently o'aimed to be the manager of the math in 
prefrrence to R lmkl■i.-^hna. Ha sued to have him removed from the 
managunent, and obtained a decree in the vear 1871 in the Court of the 
Princii Jil Sidar Amin at Satara aud this decree was confirmed, in appeal, 
by the High Court in 1875, 

In 1887 the plnni.itf, who succeeded Gooal as manager, sued the 
defendant N^rayan Diji Thite, the vendee of Baxarbhai, to sot aside 
the sale by Kt ishnaji and t(^ recover possession of the lands, or, in the 
alternative, to recover Rs. 223-11 9, being the amount of a'^sessment due 
by t he defendant for three vears previous t > the suit, deducting the amount 
of the quit-rent, namely Rs. 134-3 3, paid by the defendant direct to 
Government. 

The defendant pleaded that bo had purchased the land from Baxar¬ 
bhai, who bad purchased it from the owner Krishnaji, and that the 
plaintiff’s claim was barred by limitation. 
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The Subordinate Judge held that the claim for possession was barred, 
as the sale to Baxarbhai had not been set aside within twelve years either 
from its date or from the date of Krishnaji’s death, but that the claim to 
recover assessment of three years before suit was within time. He award¬ 
ed Rs. 223-11-9 to the plaintiff as the amount of the assessment. 

Both parties appealed, but the decree was confirmed. 

Both parties then filed second appeals to the High Court—the defend¬ 
ant appealing (appeal No. 683 of 1891) against the decree in respect of the 
assessment awarded, and the plaintiff [510] (appeal No. 670 of 1891) 
against the decree so far as it refused possession. 

Macpherson (with Ghanasham N. Nadkarm) .for the appellant (defend¬ 
ants in appeal No. 683 of 1891 and the respondent in appeal No. 670 of 
1891:—The whole claim of the plaintiff was barred and not merely his 
claim for possession. The sale to Baxarbhai was a valid one and we claim 
under Baxarbhai. Krisbnaji was de facto and de jure manager of the math 
and could sell. But even if he had no authority to sell, nevertheless we 
have been in possession for more than twelve years, and the plaintiff’s 
claim is now barred—Beyoj/ Chunder Banerjce w. Kally Prosonno Mooker- 
]ee (1). The possession of the vendee was adverse when ho entered At all 
events it became adverse from the time Bamkrishna sued Baxarbhai in 
1864 to set aside the sale, because Baxarbhai then openly asserted file title 
to the land. The claim to account is also barred. 

Inverarity (with Mahadev B. Choubal) for the respondent (plaintiff') in 

appeal No. 683 of 1891 and the appellant in appeal No. 670 of 1891 ■_ 

Under the deed of sale the defendant is a tenant from year to year and 
his possession cannot, therefore, be adverse to the plaintiff A tenan-t 
cannot say he holds adversely to his landlord, and is not liable to pay rent 
In calculating the period of limitation the time during which Bamkrishna 
was acting as manager {i.e. between 1860 and 1875) should be omitted as 

he was judicially held not to have been the proper and legal successor of 
Krisbnaji, and was removed. 

Macpherson in replyIf the deed of sale be construed to mean that 
we are tenants, we submit that the document confers unon us a mirasi 
tenure, and, therefore, we are not liable to be evicted so long as we pay 
rent. West and Buhler, p. 177; Prataprav Gujar v. Bayaji (2). 

JUDGMENT. 


Sargent, C,J. These appeals arise out of a suit by the plaintiff as 
manager of the 77iath at Pandharpur to set asifje the sale in 1860 (Ex 17) 

of the viiras malki” by Krishnaji. a previous mauager of the viath of 

certain lands in favour of one Baxarbhai, subject to the payment of 
assessment as therein provided. [511] The Court below has found that 
the lands were not the private znam of Krishnaji. but the property of 
the math, and that the alienation by Krishnaji as manager was invalid 
beyond his life. This was not disputed before us on appeal. The lower 
Court of appeal has. however, held that the plaintiff’s claim to recover the 
lands is barred by the Statute of Limitations, inasmuch as twelve years 
had elapsed both since the alienation ani the death of Krisbnaji in 1860 
but that the plaintiff had not lost his right to recover full assessment on 
the land. 


(1) 4 C. 327. 


(2) 3 B. 141 (145. Note). 
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This conclusion is resisted by appeal No. 670 on two grounds : first, 
that there was no lawful manager of the Ttiath between 1860 and 1875, 
Eamkrishnaji, who had succeeded Krisbnaji, having been declared by the 
Civil Court to have had no title to the management ; and. second, that 
Kx. 17 created the relationship of landlord and tenant, and that, therefore, 
there could be no adverse possession during 1860 and 1875 such as could 
run against the tJiath according to the ruling in Rddhcibdi v. AndHtTdV (1). 

If the defendant’s possession was adverse to the ownership of the 
math during the twelve years after Krishnaji’s death, the operation of the 
Act cannot be affected by the circumstance that there was no legal 
manager of the math during that period. The important question is, what 
was the character of defendant’s possession after Krishnaji’s death ? 

It was contended by Mr. Maepherson, for the defendant, that the grant 
of a ''viirasi malki,'* does nob create the relationship of landlord and tenant 
between the grantor and grantee; and he relied on the judgment of Mr. 
Justice Markby in Bejoij Chunder Banerjee v. Rally Prosonno Mookerjee{2), 
In that case the Court treated a mirasi grant in Bengal as creating 
an estate in fee-simple and passing the ownership in the property, appar¬ 
ently on the ground that there was no reversion reserved to the grantor. 

It is not necessary for us to say whether that case was properly decided, as 
in this Presidency we must regard it as well established that the mirasdar 
on inam estates is only " a tenant at a quit-rent or at a reasonable rent not 
subject to [S12] ejectment so long as he pays it”—see West and Bubler, 
p. 177, Q.Tid Prataprav v. Bayaji (3), and the note at p. 145 ; and there is 
nothing in the language of Ex. 17 which requires a different construction 
to be put on the mirasi tenure created by it. That being the true position 
of Baxarbhai by virtue of the grant, his mere possession under it after 
Krishnaji’s death could not be adverse to the math until there was an 
active assertion, by the grantee, of his claim to be a perpetual tenant, up 
to which time he would, in the eye of the law, be regarded as a tenant, at- 
will. However, the suit brought by Ramkrisbna Bowa in 1864 shows 
that Baxarbhai was then asserting his mirasi right, and as more than 
twelve years elapsed between that date and the bringing of the present 
suit, the plaintiff’s right as representing the math to recover immediate 
possession is barred, and we must, therefore, dismiss appeal No. 670 of 
1891. with costs. 

This, however, does nob affect the plaintiff’s right to recover the three 
years’ arrears of rant as reserved by the mirasi grant, as the effect of s. 28 
of the Statute of Ljimibations would only be to extinguish the plaintiff’s 
right as claimed by him to treat the grant as null and void. 

Wibli respect to the amount of the annual rent payable by defendant, 
it was stated by plaintiff that the service of collecting the assessment 
on the inam estate has nob been performed by Baxarbhai or his alienee, 
the defendant, during the last three years as contemplated by the grant. 
It was contended by Mr. Ghanasham that even if not so collected, and 
whatever may have been the reason for it, and indeed even if it were due 
to the defendant’s own default, the defendant has to pay Rs. 40 rent, and 
no more. We entertain no doubt that, upon the proper construction of 
the grant, Baxarbhai or his alienee, the defendant, must pay the full rent 
of Rs. 80 if the rent was not so collected unless they were prevented 
from collecting it by reason of some obstruction caused by the manageif 


(1) 9 B. 198. 


(2) 4 C. 327. 
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nr 01^ inam estate collected bv Baxarbhai 

^ during the three years preceding tbe suit ? 

L513J 2. If not so collected, was it due to the default of Baxarbhai 
01 bis alienee, the defendant, or on the contrary to “obstruction ” caused 

not wat/t that the assessment on the inam estate was 

precedShesJ^ the three years 

The fandings to be sent to this Court within two months and the 
parties to be allowed to give fresh evidence. * 
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Issves sent down. 


18 B. 513. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt. , Chief Ju stice, and Mr. Justice Bayley. 

KaNofir^fn^ Plaintiff), Appellant v. Mahadev 

Kondaji (Ongmal Defendant), Bespondent/' [29th August, 1893 ] 

Limitation—Limitation Act (XVofl877). sch. 11 arts 127 

of land alleging a previous partition -ParUtion—Co'.sharer-'^AdZ^ possession 
Burden of proof—Evidence. siiayer^ Adverse possession^ 

The defendant had purchased the land in Question at ^ coi.. 
decree obtained by him against cousins of the plaintiff The 
recover the land, alleging that it was his shar^ nf i ^ claimed to 

been allotted to him on partition four or five years 

had actually bean in sepa'rate possess.on ThrioTer 00 ^ 00 ^ 

rejected the plamtiS’s claim, holding that the suit was not one fnr 

did not fall within art. 127 of the Limitation Act (XV of 1877) bufc^hai Va^ 

applied, and- that the plaintifi had failed to showVbat the 

High'courN*'^ On appeal to the 

ifeW (reversing the decree and sending back the case) that under ar^ 
was for the defendant to prove adverse possession for twelve years before suiV^ ^ 

[R., L.B.R (1893—1900) 360 (361).] 

This was a second appeal from the decision of S. Hammick 
Judge of Ahme3nagar. ’ 

Suit to recover certain land. 

The defendant was in possession of the land in Question as purchaser 
at a sale held m execution of a decree obtained by him against one Eama 
and his brothers. The plaintiff was Rama’s cousin and he alleged that the 
land was ancestral, and that it had been partitioned equally between him 
self and Rama’s branch of [514] the family four or five years hefnm 
He claimed to recover his half share. 

The defendant {inter alia) pleaded limitation. 

The lower Court rejected the plaintiff’s claim as barred bein« of 
opinion that as the plaintiff alleged that ho had been in’ separate 
possession of his share after the division, the suit was not one for partition 
under art. 127 of the Limitation Act, but that the burden of proof was on 
the plaintiff to show that the defendant’s adverse possession had begun 


District; 


* Second Appeal, No. 186 of 1892. 
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within twelve years before suit. He dismissed the suit. The following is 
an extract from his judgment:— 

“ The plaintiff-appellant’s pleader has contended that art. 127 of the 
Limitation Act is the article which is applicable to the appellant’s claim. 
Article 127 prescribes the period of limitation for a suit brought by a person 
excluded from joint family property to enforce a right to share therein. The 
plaint in this suit, however, does not exhibit a claim of this nature, and the 
plaintiff’s evidence asserts repeatedly that the held in question was divided 
by the plaintiff and Rama four or five years before the suit, and that the 
plaintiff entered into separate possession and separately cultivated the 
moiety which fell to his share. The suit, therefore, is not a suit to enforce 
a right to share in joint family pi*operty, and art. 127 of the Limitation 
Act does not apply to it. 

“The plaintiff was, tberefoi'e, bound to show under art. 144 of the 
Limitation Act that the adverse possession of the defendant had begun 
within twelve years of the institution of the suit. I have gone through 
the evidence, and find that he has failed to discharge this obligation. I 
concur with the Subordinate Judge in not being satisfied that the plaintiff 
was ever in possession of the field before suit. His claim is, therefore, 
time* barred.” 

The plaintiff appealed to the High Court. 

Goverdhanlal M. Tripathi, for appellant:—The suit is really one for 
partition and falls within art. 127. It is a suit to carry out a partition 
arranged and agreed to four or five years ago. In no case, moreover, could 
the possession of the defendant or his predecessor have been adverse to 
plaintiff further back than the [515] partition, as a co-sharer’s possession 
is not adverse. The burden of proof lay on the defendant— Faki Abdulltk 
V. Babaji Gu7igaji (1). 

Ghanasham N. Nadkarnit for the respondent (defendant). 


JUDGMENT. 

Sargent, C. J.—The District Judge has not recorded any finding as 
to the plaintiff’s title to the land, but has proceeded at once to dispose of 
the plea of the Limitation Act, on the assumption that the plaintiff’s 
title to the land was, as stated by him in his plaint, viz., that the land 
being ancestral property had been divided between him and Rama four or 
five years before the suit: that this was, therefore, not a suit for partition, 
and that art. 144 and not art. 127 applied, and that the plaintiff must fail, 
because he had not proved that defendant's possession had become adverse 
within the twelve years preceding the suit. It was not, however, for 
the plaintiff to prove this under art. 144, but for the defendant to prove 
his adverse possession for twelve years before suit; see Faki Abdulla v. 
Babaji Gtmgaji (l). Moreover, if the plaintiff’s case is to be accepted, the 
possession of the family property by Rama and Jaba previously to the 
division cannot be taken as having been adverse to the plaintiff, and it is 
clear, therefore, that defendant’s possession cannot be treated as adverse 
further back at any rate than the date of the division. 

Under these circumstances, we must reverse the decree of the Court 
below and send back the case for a fresh decision after recording a finding 
on the first issue raised by the Subordinate Judge. Costs to abide 
the result. 

Decree reversed and case sent hack. 


(1) 14 B. 459. 
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GOVIND SITARAM V, BAPUJI MAHADEO 18 Bom, 617 


18 B. 516. 

[516] APPELLATE CIVIL. 


1893 

APBUj 28. 


Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


Govind Sitaram and others (Original Defendants Nos. 4, 5 and 6) 
Appellants v. Bapuji Mahadeo and another {Original Plaintiffs), 

Respondents."^ [28bh April, 1893.] 


Ktilkarnivatan- Suil jor partition and declaration to a specific share in the vatan and 
to officiate-Power of Civil Courts to make the declaration—Vatandars Act (Bombay 
Act <5/ 1874^, 5- 67t Money grant—Vatan consisting exclusively of cash allow¬ 
ance—Ooltector^s certificate—Pensions Act (XXIII of 1871^, s. 4 . 

Iq a suit for partition of a kulkarni vatan, for a declaration that the plaintiffs 
were entitled to officiate as kulkarnis and for a third share in the moiety of the 

vatan belonging to the pvrties, it wag contended that under the Vatandars Act 

(Bombay Act III of 1874) the suit was not maintainable in the Civil Court. 

He/d, that the Vatandars Act dees not preclude the Civil Court from declarine 
the plaintiffs right to the status of vatandars when the share defined is in respect 
of a share ID the vatan belonging to the branch of the parties, and the declaration 
does not interfere with the rights of the Collector in any way as :given by the 
Act. In preparing the register the Collector’s duty as determined by s. 67 of the 
Act 19 confined to specifying the names of the heads ofjfamilies and the proportion¬ 
ate part possessed by each head, and is in no way concerned with the rights of 

the members of a particular branch inter se. 


f517j A suit for a declaration that the plaintiffs are vatandars of a share of a 
moiety of a kulkarni vatan consisting exclusively of a cash allowance from 
Government, IS not a suit relating to a “money grant’’within the contempla¬ 
tion of s. 4 of the Pensions Act (XXIII of 1871). ^ 


[R., 20 B 202 (206) ; 29 B, 480 (50i) —7 Bom. L. R. 497 ; 11 Bom. L. R. 1339 (1343) (N) ♦ 
Exp]., 36 B. 420 = 14 Bom. L. R. 395 = 15 lad. Cas. 840; D. 25 B 186 (188) • 
37 B. 91 = 14 Bom. L. R. 938 = 17 Ind. Cas. 661.] ^ * 


Appel¬ 

late 

Civil. 

18 B. 516. 


Second APPEAL from the decision of L. G. Fernandez, First Class 
Subordinate Judge with Appellate powers at Nasik. 

This action was instituted by plaintiffs Bapnji Mahadeo Thombare 
and Vinayak Mahadeo Thombare fora partition of their one-third share 
in the properties in suit, and for a declaration that they had a right to a 
third share in the moiety of the kulkarni vatan belonging to the narfcies 
and to officiate as kulkarni in alternate turns with the defendants when¬ 
ever the turn of the tahsim (share) of their family may come. 

* Second Appeal, No, 206 of;i892. 
f Vatandars Act (Bombay Act III of 1374), s. 67;— 

67 In the register of lands and allowances in consideration whereof liability to 
erve still exists, the Collector shall specify— ^ 

{a) the area of the lands, the names of the occupants, the survey number and 
assessment, the quit rent, if any, leviable, and the net revenue alienated by 

Government, the amount and nature of the cash or other allowances the 

source from which they are payable, and the land and allowances assigned 
for the remuneration of officiators ; ^ 

(6) the names of the heads of families and of the representative vatandars- 

(c) whether the service is performed by one representative vatandar or other¬ 
wise ; if, by several in successive periods, the order in which they are to 
succeed each other ; 

(d) the proportional share of the vatan possessed by each head of family which 
may be expressed in annas or fractions of a rupee ; 

ie) the number of officiators required to perform the duties ; 

(/) the nature of the settlement of inferior village-vatans referred to in Part X 
of this Act; 

(p) such other particulars as Government may (from time to time) order to be 
recorded. 
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Defendant No. 1. Ravji Vitthal admitted the claim. 

Defendants Nos. 2, 4, 5 and 6 contended {inter alia) that under the 
Vatan Act (Bombay Act III of 1874) the plaintiff’s claim with respect to 
the vatan was not maintainable in a Civil Court. 

Defendant No. 3 did not appear. 

The Subordinate Judge allowed the claim in so far as it related to the 
properties other than vatan, with respect to which he held that the Civil 
Court had no jurisdiction to entertain the suit under the Vatan Act. 

On appeal by the plaintiff, the appellate Court varied the decree by 
declaring that the plaintiff had a third share in the moiety of the vatan 
in suit. 

Defendants Nos. 4, 5 and 6 preferred a second appeal. 

Mahadeo Chimnaji Apte, for the appellants (original defendants 
Nos. 4, 5 and 6).—Under the Vatan Act, a Civil Court has no jurisdiction 
to make a declaration that a particular individual has a specified share in 
a vatan or that he has a right to serve as a vatandar by turns— Parsha v. 
Lagmya Shan (1). Under the Vatan Act the share in the emoluments of 
a vatan is to be fixed by the Collector. A Civil Court can make a declaration 
that a particular individual is a vatandar, but it cannot fix bis share 
in the emoluments of the vatan. We do not say that the plaintiffs are 
not vatandars. We admit that they are members of the vatandar 
[518] family. In this suit we only dispute their right to demand a specific 
share on the ground that a Civil Court has no jurisdiction to entertain such 
a suit. If Civil Courts were to determine the rights of the vatandars 
among themselves, then there would be nothing left for the Collectors to 
decide— Khando Narayan v. Apaji S&daskiv (2); Chinto Abaji v. 
LkshmihaiiZ). We also contend that the suit is barred under the Pensions 
Act (XXIII of 1871), as the kulkarni vatan in dispute consists of cash 
allowance to be paid by Government to the kulkarni. 

Daji Abaji Khare^ for the respondents (original plaintiffs).— The 
defendants denied our right as a vatandar. A Civil Court has jurisdiction 
to make a declaration that a person is a vatandar oo-sharer— Ramchandra 
Dabholkar v. Anant Sat jS/icnut(4). If a Civil Court has jurisdiction to make 
such a declaration, then there is nothing either in the Vatan Act, or in 
the reported cases, to prevent a Civil Court from defining the share of a 
vatandar. Under s. 64 of the Vatan Act the Collector is authorized to do 
certain things with respect to vatandars ; but s. 63 of the Act lays down 
that the provisions of s. 64 are applicable to hereditary village offices of 
lower degree than that of patel or kulkarni. Section 64 is, therefore, not 
applicable to the present case. The vatandars concerned in Parsha v. 
Lagmya Sha7i{l) were inferior vatandars. 

The Pensions Act cannot bar the present suit, because we do not 
seek to recover our share in the cash allowance by virtue of the decree. 
When the allowance has reference to the officiator’s remuneration, it is 
then that the Pensions Act applies, and not otherwise. We do not seek 
for a declaration to be an offioiator, but only to recover our share in the 
allowance. 

JUDGMENT. 

Sargent, C.J. — The District Court has declai'ed the plaintiffs to be 
vatandars of one-third share in the moiety of the kulkarni vatan. 


(1) 13 B. 83. (2) 2 B. 370. (3) 2 B. 375. (4) 8 B. 25. 
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It has been argued by Mr. Apte, for the appellants, that the Vatandars Act 
precludes the Civil Court from making such a declaration. 

[519] It has been long settled that the Civil Court has still the 
power to declare the plaintiffs' right to the status of vatandars— 
Bamchandra Dabholkar v. Anant Sat Shmvi (1). It was said, however, 

® Court in this case does more than merely declare the 

plaintiff s status as vatandars, as it defines the amount of the share in the 
yatan, That is true, but the share so defined is in respect of the share 
m the vatan belonging to their own particular branch, and the declaration 
does not interfere with the rights of the Collector in any way as given him 
by the Act. In preparing the register, his duty as determined by s 67 is 
confined to specifying the names of the heads of families' and the 
proportionate part possessed by each head, and is in no way concerned 
with the rights of the members of a cartieular branch inter se. We are of 
opinion, therefore, that there is nothing in the Vatandars Act which takes 

away the power of the Civil Court to make such a declaration as the lower 
appeal Court has made in this case. 

It was, however, sain that as the vatan consisted exclusively of a 
cash allowance by Government, this was a suit relating to a “'money 
grant ’’ within the contemplation of s. 4 of the Pensions Act, XXIII of 
1871, and one which the Civil Court cannot entertain. This objection, 
it is to be remarked, was unsuccessfully urged in Ramachandra Dabholkar 
V. Anant Sat Shenvi (1) under precisely sfmilar circumstances. As the 
Vatandars Act itself precludes the suit being entertained except for the 
purpose of declaring the plaintiffs’ status as vatandars, it cannot, we think 
in its restricted form be regarded as a suit relating to a grant of money 
within the meaning of the above section. We must, therefore, confirm 
the decree with costs on appellants. 

Decree confirmed. 


18 B. 520. 

[520] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Bay ley. 

SoiRU PADMANABH Eangappa {Original Defendant No. 2), 
Appellant v. Narayaneao bin Vithalrao and another [Original 
Plaintiff and Defendant No. 1), Respondent.* [3lst August, 1893.] 

Practice—Procedure—App&al—Appeal hetiveen co-defeniants—Rindu law-Joint family 
—Manager ^Loan to Manager-'Family purpose—Presamption^Ejjidence^Burden 

of proofs * 

Where a Subordinate Judge dealt with a case at the hearing as raising not only 
a question between the plaintiff and defendants, but also as between the de¬ 
fendants, 

Held, that one of the defendants could appeal against the decree as between 
himself and the other defendant. 

Guiadknr Banerjeev. Mussamat Mun Mohunee Dosssa (2) and Alma Ram v. 
Balkishen (3) distinguished. 

There is no presumption that a loan contracted by the manager of a joint Hindu 
family has been contracted for a family purpose. 

[Appl., 7 Bom. L.R. 172(173) ; R.,'21 B. 808 (815) ; 27 B. 157 = 4 Bom. Ii.R. 968 f970); 
25 0. 565 (569) ; 31 C. 643 (644) = 8 C.W.N, 495 : 28 M. 229 (235) = 15 M.L.J. 
212 ; 16 O.P.L.R. 42 (44); 12 0.0. 260 ; Cons., 3 N.L.R. 85 (87) ; D., 34 A. 135 = 
9 A.L.J. 54 = 13 Ind. Oas* 34.] 

* Second Appeal, No. 261 of 1892. 

(1) 8 B. 25. (2) 7 W.R. 366. (3) 5:a. 266. r 
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Second appeal from the decision of Arthur H. Unwin, District 
Judge of Kanara. 

Suit against two brothers (defendants Nos. 1 and 2) to recover 
money due on a promissory note passed by tbe elder of them (defendant? 
No. 1) to the plaintiff for money borrowed by him as manager of his 
family. The plaintiff alleged that tbe two defendants were joint; loan 
was obtained by defendant No. 1 for trading purposes and for the family. 

The first defendant did not appear, and the second defendant pleaded 
that there was no necessity for the loan, and alleged fraud and collusion 
between the plaintiff and the first defendant. 

The Subordinate Judge passed a decree against the first defendant, 
but dismissed the suit as against defendant No. 2, and he ordered that 
his costs should be paid by defendant No. 1. 

The first defendant appealed, and on appeal the District Judge raised 
an issue as to whether the debt contracted by defendant No. 1 was for 
other than family purposes. Ho required the second defendant to 
prove this issue, and found that he had failed to do CS2l3 so. He varied 
the lower Court’s decree by awarding plaintiff's claim against both defend¬ 
ants, ono-half to be paid by each, and ordering tbe second defendant to 
pay all costs throughout. 

The second defendant filed a second appeal. 

N. G. Ghandavarkar for the appellant (defendant No. 2),—In this 
suit the plaintiff claimed against us. The Subordinate Judge as against 
us dismissed his suit, but passed a decree against the first defendant. 
The plaintiff did not appeal as against us. It was the first defendant 
who appealed. His appeal is against the plaintiff, and resists plaintiff’s 
claim against him. The first defendant could not appeal against the 
second defendant, and on the appeal brought by the first defendant 
against the plaintiff the District Judge had no power to vary the decree 
and make an order against the second defendant— Greesh Ohiaider Singh 
V. Gour Mohun (1) ; Gudadhar v. MunMoh^iuee Dossea (2) and Alma Bam 
V. Balkishen(Z), The District Judge was, therefore, wrong in requiring 
tbe second defendant to prove the issue raised by him. The plaintiff 
alleged the debt to be a family debt, and the burden of proof lay on him. 

Shamrao Vithal, for respondent No. 2 (the first defendant).—The 
defendants set up different cases in the lower Court, and the Judge found 
against us, and directed us to pay the costs of defendant No. 2. Under 
these circumstances we had a right to appeal and join defendant No. 2 as 
respondent to the appeal. In filing the appeal our object was to get the 
finding of the Subc»rdinate Judge, namely, that the debt was not a family 
debt, set aside. The cases relied on are. therefore, distinguishable. 

No doubt, proper issues have not been framed; still the judgment 
clearly shows that the Judge has considered the whole of tbe evidence 
adduced by the parties, and that after a careful consideration he has come 
to the conclusion that defendant No. 2 has failed to prove his case, 

D. K. Gandhi, for respondent No. 1 (plaintiff). 

JUDGMENT. 

Sargent, C. J,—A preliminary objection has been taken that defend¬ 
ant No. 1 could not appeal as between himself and defendant No. 2. The 
Subordinate Judge's judgment, however, shows that he dealt with the 


(1) 7 W.R. 49. 


(2) 7 W.R. 366. 
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case at the hearing as if it raised not only [522] a question between the 
plaintiff and defendants, but also one between the defendants, as his decree 
directs defendant No. 1 to pay defendant No. 2*9 costs. This distinguishes 
the case from cases of Gudadhar Banerjee v. Mussamat Mun Mohunee 
Dossea (1) and Atma Ravi v. Bcilkishen (2), 

But we think that we cannot accept the finding of the lower appeal 
Court on the issue whether the debt was for a family purpose. It has 
raised the issue in a form, and dealt with the evidence in a manner, which 
clearly implies that it considered the onus lay on the second defendant 
to show that the loan was not for a family purpose. This is a mistake, 
as there is no presumption, as the District Judge would appear to think! 
that a loan contracted by a manager of a Hindu family is for a family 
purpose. . We must, therefore, without intending to express any opinion 
on the merits, reverse the decree and send back the case for a fresh decision 
by the lower appeal Court, having regard to the above remarks. Costs 
to abide the result. 


1893 
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Appel¬ 

late 

Civil, 

18 B, 520. 


Decree reversed and case sent back. 


18 B. 522. 

APPELLATE CIVIL. 

Before Sir Charles Sarge7it, Kt., Chief Justice, and Mr. Justice Bayley, 


Govind Balvant Shivnekar {Original Applicant), Applicant v. 
Lakshman bin Nana Teli (Original Opponent), Opponent^ 

[5th September, 1893.] 

Civil Procedure Code {Act XIV of 183^2), s. 335—Principal and agent—Joint managers— 
Mortgage by one of suck managers—Sale by mortgagee in execution of decree on 
mortgage and dispossession of the othfr manager—Application for restoration of 
possession by other joint manager, ' 

Kushambhat, the owner of certain property, gave the management of it to his 
three nephews, Govind, Gajanan and Narayan. Gajanan mortgaged the pro¬ 
perty to Kamalcband, who sued on the mortgage and gob a decree. In execution 
of the decree the property was sold and purchased by Lakshman who was put in 
possession by the Court. Govind, one of the managers, then applied for possession 
under s. 335 of the Civil Procedure Code (Act XIV of 1«82), alleging that he bad 
been wrongfully dispossessed. 

Held, that the mortgagee Kamalcband got no title to the property bv his 
mortgage from Gajanan against the real owner Kushambhat ; and Govind' who 
was in actual possession as his manager (whether or not there were others 
equally entitled to share in the management), was entitled to prevent the pur¬ 
chaser [823] Lakshman taking possession, and having been dispossessed had a 
claim to be restored to possession under s. 335 of the Civil Procedure Code (Act 
XIV of 1882). 

Application under the extraordinary jurisdiction (s. 622 of the Civil 
Procedure Code, Act XIV of 1882) against an order passed by Eao Saheb 
N. V. Afcra, Subordinate Judge of Bacamati. 

This was an application under s. 335 of the Civil Procedure Code 
(Act XIV of 1882) to be restored to the possession of certain land. 

The land belonged to one Kushambhat, who gave the management of 
it to his three nephews, Govind, Gajanan and Narayan. Gajanan alone, 

• Application No. 29 of 1893 uodet extraordinary jurisdiction. 

(1) 7 W.R. 366, (2) 5 A. 266, 
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1893 however, mortgaged it to one Kamalchand Gujar, who obtained a decree 
Sep. 5. on the mortgage against him, and in execution the land was sold and was 

- purchased by Lakshman bin Nana Teli, the opponent, who obtained pos- 

AppeIj* session through the Court. The applicant Govind had originally been a 
LATE party to the suit brought by the mortgagee Kamalchand, but his name 
Civil. was afterwards struck off. After the purchaser Lakshman was put in 

- possession, Govind applied to the Subordinate Judge under s. 335 of the 

18 B. 522. Civil Procedure Code (Act XTV of 1882), to be restored to possession, 

alleging that he had been in possession and bad been wrongfully dispos¬ 
sessed. Lakshman answered that it was Gajanan, the judgment-debtor, 
and not Govind who bad been in possession, and that Govind was not 
entitled to recover the land. The Subordinate Judge rejected Govind^s 
application on the following grounds :— 

“ It seems that the petitioner was joined as one of the defendants in 
the suit brought against Gajanan on the mortgage-bond. The summons 
was served upon him. He was thus aware of the suit brought against 
him, and yet he has not taken any step to assert^ that the land did not 
belong to Gajanan. His name was struck off, and a consent-decree was 
passed against Gajanan alone. In execution of the decree the land was 
sold by the Collector. The petitioner did not urge his title to the land, 
as there is nothing to show that he put forward any objection to the sale. 
Subsequently to the sale, possession was given to the purchaser, and yet 
the petitioner seems to have remained quiescent. This conduct of the 
petitioner goes strongly against him. 

[524] “ It is alleged that the land belongs to one Kusbambhat, uncle 
of petitioner. Petitioner and his brothers are equally entitled to the land 
of their uncle, and I see no reason why petitioner should have the pre¬ 
ference. 

“ If the land does not belong to petitioner, he has no leg to stand 
upon. It is Kusbambhat who is entitled to apply or sue for recovering 
the land. Kusbambhat gave its management to his nephews, as would 
appear from the mortgage and rent-notes, and not to Govindbbat alone, as 
alleged by him. Thus I am of opinion that the three brothers have equal 
rights, and so"one cannot claim to hold it exclusively. Kusbambhat's 
rights, whatsoever they may be, would not be prejudiced by these pro¬ 
ceedings. 

" I, therefore, think it but just to hold that petitioner is not entitled 
to present possession.’* 

Against this order Govind applied under the extraordinary jurisdic¬ 
tion of the High Court and obtained t^rule nisi, oalling upon the opponent 
Lakshman to show cause why the order of refusal should not be set aside. 

Dhondti Morohd Sanzqiri appeared for the opponent to show cause. 

Daji Ahaji Khare, cojitra, in support of the rule. He relied upon 
Balaji Aiiant v. Ganesh Ja7tarda?i (1). 

JUDGMENT. 

Sargent, C. J.—The Court has found that the property belongs 
to Kusbambhat, the applicant's uncle, and that it was given by him into 
the management of his three nephews, the applicant, the mortgagor 
Gajanan, and Narayan. The opponent, therefore, acquired no title to 
the property by his mortgage from Gajanan as against the real owner 
Kusbambhat, and the applicant, who was in actual possession as hia 


(1) 6B. 500 
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manager (whether or no, there may be others equally entitled to share in 
the management), was entitled to resist the opponent's taking possession, 
and having been dispossessed had a claim to be restored to possession 
under s. 335. We must, therefore, reverse the order of the Court below 
and direct that applicant be put into possession. Applicant to have his 
costs of this application from the opponent. 

Ordei' reversed,. 


1893 

Sep. 5. 
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18 B. 322. 


18 B.525. 

[525] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


Gang.'vDHar Haki Kaekark {Original Defendant), Appellant v 
Morbhat Pdeohit and another {Original Plaints), Respondents.* * * § 

t6th September, 1893.j 

Jnamdar—Inam village— Sv it by an inamdar against a khot to recover balance ol land 

revenue-Assessment-Survey made bp the British Government—Collector’scerti- 
fwate—Change m rate of assessment - Pensions Act IXXIIl of 1871 ) s. if-Juris 
diction 0 / Civil Courts—Revenue Jurisdiction Act (Bom ActXofl816),s.i,sub. 
cl. lb).—Land Revenue Code (Bom. Act V of 1879), s. 216, els. (a), (5) and (cIS- 
Vtllage partially alienated. /, 

In a suit by an inamdar of a village against a khot to recover rent in kind 

M 1 rate at the time of payment), the defendant (khot) 

contended (1) that he was only liable to pay cash assessment as fixed by the 
survey made by the British Government, which was at a lower rate than he had 
previously paid ; (2) that the suit was barred for want of Collector’s certificate 
under s. 4 ol the Pensions Act (XXIII of 1871), and (3) that the Civil Court bad 
[526] no jurisdiction to entertain the suit under the Revenue Jurisdiction Act 

V Ti'flvm ^ ^ ‘be Land Revenue Code (Bom. Act 

V of 1879), 9. 216, 8ub-cl. (o). 


• Second Appeal No. 96 of 1892. 

t Section 4 of the Pensions Act (XXIII of 1873) ; — 

4, Except as hereinafter provided, no Civil Court shall entertain any suit relating 
to any pension or grant of money or land revenue conferred or made by’the British or 
any former Government, whatever may have been the consideration for any such pen- 
sion or grant, and whatever may have been the nature of the payment, claim, or right 
for which such pension or grant may have been substituted. ’ ° 

J Sub-cl. (6) of 8. 4 of the Revenue Jurisdiction Act (Bom. Act X of 1876) •_ 

4. Subject to the exceptions hereinafter appearing, no Civil Court shall exercise 
jurisdiction as to any of the following matters. 

(а) * 

(б) objections— 

to the amount or incidence of any assessment of land-revenue authorized by 
Government, or ^ 

to the mode of assessment, or to the principle on which such assessment is fixed or 

to the validity or effect of the notification of survey or settlement, or of any 
notification determining the period of settlement. ’ ^ 

§ Section 216, els. (a). (6) and (c) of the Land Revenue Code (Bom. Act V of 1879) •— 

Save as is provided in s. Ill and hereinafter in this section, the provisions 
of chap. VIII to X of this Act shall not be applied to any alienated village except 
for the purposes of fixing the boundaries of any such village, and of determining any 
disputes relating thereto. But the provisions of the said chapter shall be applicable to_ 

(а) all unalienated lands situated within the limits of an alienated village ; 

(б) villages of which a definite share is alienated, but of which the remaining 
share is unalienated ; 

(c) alienated villages the holders of which are entitled to a certain amount of the 
revenue, but of which the excess, if any, above such amount belongs to Government, 

But it shall be lawful for the Governor in Council, on an application being made 
by the holder of any such village to that effect, to authorize the extension of all or any 
of the provisions of the said chapters to any such village. 
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Held, that as there was do objection by either party to the amount or incidence 
of assessment of land revenue fixed by Government, and the question being whe*» 
ther the kbot was liable to pay to the inamdar maktas or assessment, the suit wae 
not taken away from the cognizance of Civil Courts by the Revenue Jurisdiotion 
Act (Bom. AotXof 1876), s. 4, cub-cl. (6). 

Heidi further, that the Court’was not precluded from entertaining the suit for 
want of Collector’s Ecertifioate under the Pensions Act (XXIII of 1871), s. 4, 
because the original grant passed the lands, and because it is the original grant- 
which determines whether the Pensions Act is applicable, and not the actual right 
which the grantee, as a matter of fact, may have enjoyed by it. 

Held, furtb er, that the payment which the kbot had been making to the inamdar 
before the time of the British survey was in the nature of assessment or rating 
by Government, but held also that the plaintiffs were entitled to the old assess¬ 
ment as claimed by them. It was plain that in oases falling within sub-ols. (a) 
and (e) of s. 216 of the Land Revenue Code, Bombay Act V of 1879, theinam- 
dar’s interest in the assessment would not be affected by the application of 
chaps, VIII to X of that Act. He would still get the old assessment in the 
alienated lands in the village in the former case and the same amount of assess¬ 
ment in the latter, and the same must have been the intention in cases contem¬ 
plated by sub-ol. (6). 

The “holder of the village” in the concluding para, of s. 216 must be read aa 
meaning the “holder of the assessment or any part thereof of an alienated 
village.” 

[R., 29 B. 480 (490) =7 Bom. L.R. 497.] 

Second appeal frooa the deoision of Rao Bahadur Kashinath 
B. Marathe, First Glass Subordinate Judge of Rabnagiri, with appellate 
powers. 

Suit by the inamdar of a village to recover rent from the kbot. 

[527] This acbioo was brought by plaintiffs Morbhat bin Narayan- 
bhab and Moro Bapuji Ketkar to recover from the defendant a balance 
of rent for the inam village of’ Ranzankond for the years 1885-1886 to 
1887-1888, with interest. It was alleged that the first plaintiff wa» 
inamdar Purohib (priest), and the second plaintiff was mortgagee in 
possession of the inam; bhab they as inamdars were entitled to recover 
rents in specie and kind from the defendant to the extent specified in the 
plaint; that the defendant paid these amounts until 1884-85, but sub¬ 
sequently would only pay cash rent at rates specified by the survey 
officers. The plaintiffs stated that they never consented to a survey 
being made, and they claimed to be entitled to the rent that had always 
been paid. They further stated that they had been assisted by the 
Revenue Court in collecting what they could, and that they brought the 
present suit for the balance which remained due. 

The defendant Gangadhar Hari Karkara pleaded imter alia) that 
the first plaintiff having formerly received such revenues as were fixed 
by the Peshwa, he was now bound to accept such revenue as was fixed by 
the Survey Department of the British Government which had succeeded 
the Peshwa’s Government ; that a suit would not Ha without a certificate- 
of the Collector under the Pensions Act, and that the plaintiff ought to 
have deducted from the amount of his claim the quit-rent which was 
paid to Government by the defendant. 

The Subordinate Judge found that the defendant was liable to pay 
the rent according to the paimash (survey) (i.e., the new rate) and not 
according to the mamnl (old) rates; that Rs. 176-11-3 only were recover¬ 
able by plaintiffs from defendant, of which Rs. 160-10-8 had already been 
recovered by the former. He, therefore, allowed the claim to the extent 
of Rs. 16-0-7 with costs in proportion. 
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On appeal by the plaintiffs the Judge held that the inamdar plaintiff 
was entitled to recover rent according to mamul (old) and not the survey 
rate. He, therefore, varied the decree of the Subordinate Judge and 

awarded the whole of the claim, namely, Es. 260-0-0, with costs in both 
Courts. 

[528] The following is an extract from the Judge’s judgment, which 

gives the history of the case and the pleadings of the parties :_ 

‘The plaintiff was inamdar of five konds (tracts of land) under two 
sanads (Exs. 48 and 49) granted by the Chhatrapati of Satara. Of these, 

konds were resumed, only a half of one being left to the grantee’s 
descendants, the other half being commuted by the Government into a 
grant of a fixed quantity of paddy (5 maunds). The khot defendant 
IS held liable, and admits bis liability to pay rent for the former half 
kond on account of bis having established by long arduous litigation (vide 
Ex. 37) his right to manage the inam lands. The defendant paid up to 
1884-85 a fixed amount of rent in kind, valued according to the market 
rate at the time of payment under a ruling of the High Court, 

8 Bom. 234. This in kind was fixed by Parasharampant’s survey in 
1787-88 A.D. The British Government effected a fresh survey of the inam 
lands in the year 1886-87 (vide Ex. 30> under the Revenue Code (Bom, 
Act V of 1879), s. 216, and decided that the inam lands were liable to a 
cash assessment of Rs. 58-14-5 per year (Ex. 30). The defendant contends 
on the strength of this survey that he is no longer liable to pav the money 
value of rent in kind fixed by Parasharampant’s survey. The Question now 
is. whether the defendant is bound to pay rent according to the old or new 
survey. The plaintiff urges he received till late the rent according to the 
old survey and not according to the new survey to which he never con¬ 
sented, inasmuch as it reduced the amount of rent. The plaintiff urges 
that as a gift of lands was made to his ancestor, and as his right to rent 
arises from the gift of lands, the Government having parted with their 
interest in certain lands under sanads they have no right to interfere with 
the amount of rent that he has received from long time. The plaintiff 
quotes I.L.R. 1 Bom. 523, in support of his contention. The defend¬ 
ant replies that the sanads in the present case have been declared 
inoperative as regards the enjoyment of lands mentioned in them, and the 
inamdar is declared entitled to a fixed assessment (vide Ex. 37.).” 

The defendant preferred a second appeal. 

Makadeo Ghimnaji Apie, for the appellant (defendant).—The 
defendant is the khot of the village in question. The plaintiff as inamdar 
seeks to recover a certain sum from the defendant as the amount of land 
revenue. The Civil Court had no jurisdiction to entertain the suit under 
s. 4, cl. (b) of the Revenue Jurisdiction Act (Bom. Act X of 1876). Further 
the suit must fail, because the plaintiff has not obtained a certificate from 
the Collector, which is necessary for the maintenance of such a suit under 
the Pensions Act (XXIII of 1871)— Janardhan Bhaskar v. The Secretary 
of State (1) ; Vyankaji Balkrislina v. Sarjerav Apajirav (2) ; Jijaji v. 
Balkrishna (3). 

[529] As to the rate, we contend that the Peshwa’s Government having 
formerly fixed the amount of assessment, the British Government, which 
has succeeded that Government, is now entitled to fix it. 

The plaintiffs’ ancestors originally acquired five hamlets in five differ¬ 
ent villages from the Satara Government. No doubt, Che original grant 
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purported to be a grant of lands, but the grantees really got only the land 
revenue and not the lands. The lands were occupied by tenants with 
occupancy rights. It is impossible that when the sanads were granted to 
the plaintiffs’ ancestor the lands were unoccupied. Therefore, what the 
plaintiffs’ ancestors really acquired by the sanads was the land revenue. 
The plaintiffs are now merely the alienees of the Government revenue, 
and Dr. Pollen also having come to that conclusion on a former occasion 
in connection with a dispute between the parties (in Appeal No. 361 of 
1873), the question is now res judicata. 

The plaintiff can recover from the khot only that which the khob 
can recover from the tenants under the existing law. The inamdar plaint¬ 
iff wishes to levy the mamul rates because those rates were higher than 
they are now under the British survey. But the tenants do not pay the 
dues according to the old rates. They pay at the new rate fixed by the 
British survey. Therefore, if the plaintiff be allowed to recover \»hQ7namul 
rent from us, we shall have to pay the difference ourselves. 

Out of the five hamlets originally granted to the plaintiffs’ ancestors, 
only half a hamlet has remained alienated and the four and a half have 
now become unalienated lands. These, therefore, fall under the operation 
of s. 216 (6) of the Land Revenue Code (Bom. Act V of 1879), and that 
being so. chaps. VIII to X of that Code apply. If. therefore, half of 
the hamlet which became unalienated came under the operation of the 
Land Revenue Code, the other half, which remained alienated, must needs 
be subject to it. The Judge, therefore, has no authority to come to the 
conclusion that the plaintiff is not bound by the survey rates because he 
had not consented to the survey, or that there was [S30] any contractual 
relationship between the ancestors of the parties. We are the khot of 
village in our own right, 

Vasiideo Gopal Bhandarkar with Vasudeo J. Kirtikar (Government 
Pleader), for the respondent (plaintiff No. 1) :—It was not necessary for 
the plaintiff to produce the Collector’s certificate under the Pensions Act 
for the maintenance of the suit. According to the sanads, the grant to 
our ancestors was not a grant of land revenue, but of the land itself. A 
certificate under the Pensions Act is necessary when the grant is a grant of 
land revenue. The sanads do not show that there was any person on the 
land when the grant was made, nor is there evidence in the case that it 
was already in the occupation of any one prior to the grant. It is true 
that we have been getting only the revenue ; bub. in order to determine 
whether a certificate is necessary under the Pensions Act, the nature of 
the original grant must be taken into consideration ; any subsequent 
change in it will not make any difference— Babaji Hari v. Bajaram 
Ballal (1) ; Ravji Jsarayan v. Dadaji Bapuji (2). 

Further, our claim is recognized by the Government, inasmuch as 
we hold e,sanad under the Summary Settlement Act (Bombay Act VII of 
1863} and that being so. we are entitled bo bring the suit under a. 9 of the 
Pensions Act even without the Collector’s certificate. The sanad admits 
our title to the land. 

The point with regard to the certificate under the Pensions Act is 
taken for the first time in second appeal; and if the Court comes to the 
conclusion that a certificate is necessary, an opportunity should be given 
us to produce it. 


(1) I B. 75. 
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Other point urged was that of jurisdiction under the Eevenue 

^ Act X of 1876), s. 4, cl. ib). That clause does 

not.apply, because there is no dispute now as to the amount or the incidence 
of assessmenc. We claim in the present suit only the balance of ina 7 n 

Ir, M supposing that the above section is applicable, still our claim 

would be saved uoder s. 5 of the Act. 

IS, whether we can recover the same inam dues 
as we did before the survey, or whether we are entitled [531] only to the 

which are less. The Land Revenue Code (Bombay Act V of 
Ibfy; does not impose any condition uuon us. Section 216, cl. (b) was 
relied on. Government may survey lands in a village of which a delSnite 
share is alienated as in the present case, to an inamdar. For the purposes 
of account and other matters it may be necessary for the Government to 
survey the unalienated portion. But there is no obligation on the inamdar 
to accept tlio survey rates m connection with the portion which is aliena¬ 
ted to him. Even after the survey the inamdar has to nav to Government 
^e same dues which he had to pay before. Section 217 applies to villages 
which are alienated m their entirety. Under s. 218, which apnlies to the 
presenu case, the inamdar is entitled to retain all his former rights. The 
only section that refers to alienated villages in chap. VIII is s 111 ■ 
therefore the other sections were not intended to annly to alienated 
villages, but to unalienated villages. There are also other indications in 

ted vlllaSr ^ apply to unahena- 

Government has to survey the whole village including the alienated 
portion, because they have to fix the judi (quit-rent) for that nortion ; but 
the survey rates are levied on the unalienated portion only. Ib is onlv 
when the entire village is alienated that survey is introduced with the 
inamdar s consent But when a portion of a village is alienated, the 
survey IS made without the inamdar’s consent, because the unalienated 
portion remains with Government. 

JUDGMENT. 

• u question in this case is whether the defendant 

IS bound to pay the amount of rent in kind according {to the market-rate 
at the time of payment) as fixed by the Parasharampant’s survey in 1787-88 
A,D., or the cash assessment of Es. 58-14-5, per year, as fixed bv the 

survey made by the British Government in 1886-87. The defendant con¬ 
tends that he is liable only for the latter. 

It has been contended before us that the Court has no jurisdiction to 
try the suit as it relates to the amount or incidence of assessment or land 
revenue authorised by Government, which [532] is taken awav from the 
cognizance of the Civil Courts by Act X of 1876. s. 4, sub-cf (6) But 
here there is no objection by either party to the amount or incidence of 
the assessment fixed by Government for the entire khond The vital 

question between the inamdars and the khot is, whether the latter is liable 
to pay the former maktas or assessment. 

It was said, however, that the suit related to a grant of money or 
land revenue and the Civil Court was, therefore, precluded from enter¬ 
taining it without a certificate of the Collector by s. 4 of the Pensions 
Act, XXIII of 1871. In Bavji Narayan v. Dadajt Bapuji (1), it was held 
by Sir M. Westropp, C.J., and Larpent, J., that it is the original grant 
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1893 which determines whether the Pensions Act is applicable and not the actual 
Sep. 6. rights whichthe grantee, as a matter of fact, may have enjoyed in it. It was 

- argued, however, that in this case, although the original grant passed the 

Appel- lands in the several khonds, that grant had been commuted, in Angria’s time, 
LATE into a grant of the assessment only as regards the one-half of the hhond 
Civil. which the inamdars were allowed to retain in znaw. But we do not think • 

-that the proceedings in Angria’s time can be regarded as effecting a substi- 

18 B. 523. tution of any sort. It was an act of State by which Angria resumed the 

one-half of the village of Tural which was in Ratnagiri then, under Angria, 
which left the inamdar, with his inam rights, whatever they were, over the 
other half of the hhond. In the Peshwa’s time the question was only as 
to plaintiff’s right to the five maunds of rice allowed to the Purohits out 
of the half of the khond seized by Angria, and the Peshwa ordered his 
revenue officers to continue it. We are of opinion, therefore, that having 
regard to the ruling in Ravji Narayari v. Dadaji Bapuji (l) which, we think, 
is correct, that the present case does not fall under the Pensions Act. 

Proceeding then to the consideration of this second appeal, the first 
question is as to the nature of the payment which the defendant had been 
making to the plaintiffs before the new survey was introduced by 
Government. It has been treated by the Subordinate Judge as in the 
nature of assessment originally [5331 fixed in kind by the Parashram- 
pant’s survey in 1787. On the other hand, it is regarded by the lowerappeal 
Court as a fixed payment arising from a contractual relation between the 
ancestors of the parties. We think that the question must be regarded as 
already decided by the findings of Dr. Pollen in appeal No. 361 of 1873, 
which, as West, J., points out in his judgment in Morbhat Piirohit v. 
Gangadhar Karkarc (2), only left to be determined whether “thekhot was 
liable to pay the fixed quantities of grain as a propietor subject to 
assessment or rating by the Government and paying the inamdar as 
assignee of the Government or as an officer or agent of the Government, 
carrying out its command in favour of the inamdar.*’ In either of these 
characters it could be only as assessment that iti would be payable by the 
khofc. We think, therefore, that the payment by the defendant must be 
deemed to have been settled by Dr. Pollen’s judgment as being of the 
nature of assessment or rating by Government. 

The question, therefore, which remains for determination is, whether 
the introduction of the new survey has affected the amount of that pay¬ 
ment. The defendant relies on s. 216, cl. (6). of the Land Revenue Act, V 
of 1879, which, he says, applies to a case like the present. The village of 
Tural comes under the description referred to in that suh-olause, but, we 
think, that the operations of the several sub-clauses to s. 216 must be 
confined to enabling Government, of its own will, to introduce the new 
survey, so far as it might affect any interest it still had in the assessment 
of the village, as in the case of cl. (a) where there are unalienated lands 
in the alienated village, or as in cl. ib) where a certain definite share of 
the village still remains unalienated, or lastly as in ol. (c) where the 
excess of the revenue (if any) after deducting a certain amount belongs to 
Government. In the cases contemplated by sub-cls. (a) and (c) it is plain 
that the inamdar would not be affected as regards his interest in the 
assessment by the application of chaps. VIII to X, He would still 
get the old assessmeiit on the alienated lands in the village in the one case, 
and the same “ amount ” of assessment in the latter, and we think that the 
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[534] same must have been the intention in the case contemplated by 
sub-cl. \h), ^ The holder of the village in the concluding para, of s. 216 
must, we tnink, be read as meaning the holder of the assessment or any 
part thereof of an alienated village. 

We agree, therefore, with the conclusion arrived at by the lower 
appeal Court that the plaintiff is entitled to the sum claimed, but subject 
to the quit-rent and judi which, the Joint Subordinate Judge held, should 
be deducted, and against which no cross-objections were taken by the 
defendant before the lower appeal Court. The decree of the lower Court 
must, therefore, be confirmed subject to the above amendment. Appellant 
must pay respondents their costa of this appeal. 

Decree confirmed subject lo amendment. 


18 B. 53i. 

APPELL,^TE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

VENKAJI SHEIDH4E, DECEASED, BY HIS SONS BaLVANT AND 
OTHERS (Original Defendants), Appellants v. ViSHNU Babaji Beri 

AND ANOTHER (Original Plaintiffs), Bespondents.^ 

[7th September, 1893.J 

Bindu law—Widow—Bight of 2 oidow to sell property inherited from her husband— 

Reversioner—Suit by reversioner to set aside sale by widow— Burden of proof— 

Evidence. 

B. having during his life-time mortgaged certain property the income of which 
was sufficient only to pay interest on a portion of the mortgage-debt, hia widow 
after his death sold it before the mortgage-debt fell due. The reversioners sued 
to set aside the sale. 

Held, that although there might have been no absolute necessity for the widow 
to sell the property to provide herself with imaintenaDce. still as there was no 
other family property, the property in question must necessarily have been sold 
at the expiration of the time fixed by the mortgage, and the sale by the widow 
ought to be supported. 

A widow like a manager of the family must be allowed a reasonable latitude in 
the exercise of her powers, provided she acts,fairly to her expectant heirs. 

[R,, 36 B. 88 = 13 Bom. L.R. 660 = 12 Ind, Cas. 271; 8 C.L.J, 458 (464) = 13 C-W.N 
201 = 4 Ind. Gas. 513,] 

This was a second appeal from the decision of S. Tagore, District 
Judge of Sholapur-Bijapur. 

Suit by reversioners to set aside the sale of a house by a widow. 

[535] The house in question had been the property of one Baba Balaji, 
who died chidless, and bis widow Lakshmibai took possession. The property 
had been mortgaged by Baba before his death, and in 1859, while the 
mortgage term had still two years to run, Lakshmibai sold the property to 
the defendant. 

The plaintiffs sued as reversioners to set aside the sale, contending that 
it was without necessity, and, therefore, illegal. The defendant pleaded 
that the sale was valid, Lakshmibai having sold the house in order to pay 
her husband’s debts. 

The Subordinate Judge dismissed the suit, holding that it lay on the 
plaintiffs to show that the sale was improper and illegal, and that they had 
failed to do so. 
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1893 On appeal, the District Judge reversed the decree, holding that the 

Sep. 7. burden of proof lay on the defendant, and that it was for him to show that 

property was sold under such circumstances as to justify a Hindu 
APPEL- widow in alienating the immoveable property of her husband without the 
LATE consent of his heirs. The District Judge remanded the case for decision 
Civil, merits. The following is an extract from the Judge's judgment:— 

18 8^34 / might be inferred from the documents produced in this case 

(Exs. 78, 79, 80), that the sale was made by Laksbmibai to pay her hus¬ 
band’s debts and to procure maintenance for herself. Both these objects are 
such as would justify a sale by a Hindu widow; but a mere recital in a widow’s 
deed of sale of the object is not enough to prove it: West and Buhler, Vol I, 
Introduction, p. 102. It appears that the shop was mortgaged by Baba 
Balaji to one Devidas for Rs. 150 in 1854. Three years after Baba borrow¬ 
ed from Devidas a further sum of Rs. 50 on the mortgage of the same 
property. This mortgage was made for five years, but before the expiry of 
the period stipulated, the shop was sold by Lakshmibai to the defendants. 
It has not been shown that there was any necessity to sell the shop to 
pay off the mortgage-debt before the time fixed in the mortgage instrument. 

“It is urged by the respondents’ pleader that such necessity 
arose out of the necessity on the part of the widow of procuring 
her own maintenance; but I am not satisfied that the widow was [636] 
in such straitened circumstances as to be compelled to sell the pro- 

. sum of Es. 81 on aooount of her maintenance. There 

IS a preponderance of evidence to show that she was in easy circumstances 
Defendants’ own witness, No. 60, a relation of Lakshmibai, says that she 
occasionally lived with the witness, and the latter declares that he was 
ready to support the widow in case she chose to reside with him perma¬ 
nently. Upon the whole, I find that the defendants have failed to make 

out a case of necessity for the absolute alienation by the widow of her 
husband s estate.” 

On remand the Subordinate Judge allowed the plaintiff’s claim. 

On appeal by defendants the Judge confirmed the decree. 

Defendants preferred a second appeal. 

Ghanasham N. Nadkarni. for the appellants (defendants) :—He relied 
upon Chtmnap. Govind Godbole v. Dinkar Dhondeo Godbole (l). 

Mahadeo Chimnaji Aptc. for the respondents. 


J UDUMDNT. 

Sargent, C. J.—In this case the District Judge has found that the 
property had been mortgaged by the widow’s husband in his life-time : but 
he has held there was no necessity for the widow’s selling the mortgaged 
property two years before the mortgage-debt fell due, as the state of her 
circumstances did not imperatively require it to bo done in order to provide 
herself with maintenance. But we think that a widow, like a manager of 
the family, noust be allowed a reasonable latitude in the esoroiso of her 

Chivinaji Govind Godbole v. 
I ’ ^ expectant heirs.” Here 

herself with maintenance, still, as there was no other family property, and 

of thJ°Mm necessarily have been sold at the expiration 

of the time fixed by the mortgage, we think that the sale is one which 
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ought to be supported. The entire income of the property had been appro¬ 
priated to the interest of part of the mortgage-debt, and 12 per cent, was 
running on the remaining [537] Rs. 50, which would necessarily have to 
bo added to the principal when the entire mortgage-debt was paid off. The 
reversioners could, under the above circumstances, be in no way prejudiced 
by the widow’s anticipating the date at which the mortgage-debt fell due. 

We must, therefore, reverse the decree of the Court below and dismiss 
the plaint with costs on the plaintiffs throughout. 

Decree reversed. 


18 B. 537. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Candy, 

NATHU VALAD Pandit {Original Plaintiff), Appellant v. BuDHU 
VALAD Bhika (Original Defendant), Bespondent.^ 

[7th September, 1893.J 

Oivil Pr'icedure Code [Jet XIV of 18821, s. 13 (1), expL II, and s. ^3—Suit for 
specific performance of a contract of sale and to execute a sale-deed—‘Sale-{^333'\ deed 
subsequently executed by the Court under $, 262 (2) of the Civil Procedure Code— 
Suit on sale-deed to recover possession. 

The plaintig claiming specific performance of a contract of sale sued the 
defendant to compel him to execute a deed of sale, alleging that he had paid the 

• Second Appeal No, 256 of 1892. 

(1) Sections 13 and 43 of the Civil Procedure Code (Act XIV of 1882) ; 

13. Res judicata. —No Court shall try any suit or issue in which the matter 
directly and substantially in issue 

has been directly and substantially in issue in a former suit between the same 
parties, or between parties under whom they or any of them claim* litigating under the 
^ame title, in a Court of jurisdiotiou oompetent to try such subsequent suit or the suit 
in which such issue has been subsequently raised, and 
has been heard and finally decided by such Court. 

Explanation I. —The matter above referred to must in the former suit have been 
•alleged by oue party, and either denied or admitted, expressly or impliedly, by the 
other. 

Explanation II. —Any matter which might and ought to have been made ground 
of defence or attack in the former suit shall be deemed to have been a matter directly 

and substantially in issue in such suit. 

• • * • • • 

43. Suit to include whole claim. —Every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect of the cause of auction; but a 
plaintiff may relinquish any portion of his claim in order to bring the suit within the 
jurisdiction of any Court. 

Relinquishment of part of claim,—U a plaintiff omit to sue in respect of, or inten¬ 
tionally relinquish, any portion of his claim, he shall not afterwards sue in respect of 
the portion so omitted or relinquished. 

Omission to sue for OTie of several remedies. —A person entitled to more than one 
remedy in respect of the same cause of action may sue for all or any of his remedies ; 
but, if he omits (except with the leave of the Court obtained before the first hearing) 
to sue for any of such remedies, he shall not afterwards sue for the remedy so omitted. 

For the purpose of this section an obligation and a collateral security for its 
performance shall be deemed to constitute but one cause of action. 

Illustration, 

A lets a house to B at a yearly rent of Bs. 1,200. The rent for the whole of 
the year 1881 and 1882 is due and unpaid. A sues B only |for the rent due for 1882. 
A shall not afterwards sue B for the rent for 1881. 0 ■- 

b i (2) 262, Form and effect of execution of conveyance by Court,—The execution of a 
conveyance, or the endorsement of a negotiable instrument, by the Court under the lash 
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purcbase-moDey to the defendant and bad obtained possession, but was subse¬ 
quently dispossessed. The plaintiff had olaimed the value of standing crop or 
damages for the same. The Court found that the plaintiff had paid the purchase* ' 
money, but had not got possession, and ordered defendant to execute a deed ot 
sale. On failure of the defendant to do so. the Court executed a deed of sale ii> 
plaintiff’s favour under s. 262 of the Civil Procedure Cede (Act XIV of 1882). 
The plaintiff thereupon brought the present suit to recover possession on the^ 
strength of the deed of sale. Defendant pleaded that this second suit was barred 
under 88. 13 and 43 of the Civil Procedure Code. 

Seldf that s. 43 was not applicable and did not bar the present suit, because the- 
alleged cause of action was not the breach of the contract, bub a new and distinct 
one arising from the deed of sale which the defendant had contracted to pass. 

Beldf also, that s. 13, expl. II, was not applicable, because the object of 
that explanation would seem to be to compel the plaintiff to rely on all grounds- 
which were open to him in support of the claim made by his plaint, which in the 
first suit was confined to obtaining a regular deed of sale. 

[Disa. 22M. 24 (26) = 8 M.L.J. 147 ; P., 4 N.D.R. 14 (17) : Appl., 5 Ind. Cas. 439 
(440) = 13 O.C. 19; Appr., 6 Ind. Cas. 9 (12) ; R., 14 O.L.J. 159=11 Ind, Cas. 
228; 15 M.L.T, 103; Cons., 37 C. 57 (61) = 14 C.W.N. 527 = 5 Ind. Cas. 205.] 


Second appeal from the decision of A. Steward, District Judge of 
Kbandesb. 

Suit to recover possession of land. Tbe land had been mortgaged by 
the defendant Budbu valad Bbika to one Sena Cbowdari for [539] Rs^ 
1,650. On the 6th June, 1889, the defendant agreed to sell the land to 
the plaintiff for Rs. 1,550 which should be applied by tbe defendant in 
paying off the mortgage-debt. After it was paid off, the defendant was¬ 
te execute a deed of sale to the plaintiff. In pursuance of the agreement, 
the plaintiff paid Rs. 1,550 to the defendant; but as the defendant failed to- 
perform his part of the agreement by executing a deed of sale in plaintiff's 
favour, the plaintiff on the 5th October, 1889, filed a suit (No. 790 of 
1889) against the defendant, praying, first, that either the defendant 
be directed to execute in his favour the sale deed in respect of the land 
as ^reed upon, or that he be ordered to refund to the plaintiff the sum 
of Rs. 1,550 together with Rs. 100 as damages; and, secondly, that the- 

delivered into plaintiff’s possession, or 
that Rs. 200 be awarded as compensation for the same. The plaintiff 

into his possession, and 

he had sowed it, on the 1st July, 1889, but that the defendant dispossessed 
him of the same, with the standing crops thereon, on the 15th September 
of the same year, and refused to execute the sale-deed. 

awarded the plaintiff's claim in respect of the sale deed, but 
disallowed his claim in respect of compensation, holding that he had not 
Obtained possession of the land as alleged. 

rru defendant, however, did not execute the sale-deed as directed. 
I -r^onA executed the deed in plaintiffs favour on the 16th 

P»'oeedure Code (Act XIV of 1882). 
Xhe plaintiff now, relying on the sale-deed, brought the present suit 
to recover possession of the land. 

.o contended that the suit was barred under ss. 13 and 

of tbe Civil Procedure Code (Act XIV of 1882). 

Subordinate Judge overruled the defendant’s pleas and awarded 
possessio n to the plaintiff. 

“1“ r? ‘f.,fi -^"°.t i . ■ 

party ordered to execute or endotae“t°he''t^e°.® instrument by the 
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On appeal by the defendant, the Judge reversed the decree, and 
rejected the claim, holding that it was barred under section [540] 43 of 
the Civil Procedure Code. He referred to Abhiram Doss v. Sriram Doss (1). 

The plaintill perferred r second appeal. 

Vasudeo Gopal Bhandarkar^ for the appellant (plaintiff).—The 
Judge dismissed our suit under s. 43 of the Code, because in our former 
suit we did not claim possession. In that suit we alleged that we were 
in possession and that we were dispossessed, and, therefore, in that suit 
we merely claimed the value of the crop. The Court found that our 
allegation as to possession was not proved ; it, therefore, dismissed our 
suit for the value of the crop. The plaintiff’s former suit was for the 
specific performance of the contract to convey, and it was not necessary 
to demand possession. That suit was on a different cause of action. 
The cause of action to recover mesne profits is different from the cause of 
action to recover possession. Section 43 is not applicable to the present 
case, and the Judge was wrong in holding that our present suit is barred 
because we did not ask for possession in the former suit —Tirupati v, 
Narasimha (2) ; Lalessor Bahui v, JanhiBihi (3). 

Mahadeo Ghimnaji Apte (with Mahadeo Vaman Bhat), for the res¬ 
pondent (defendant):—We rely on ss. 13 and 43 of the Civil Procedure 
Code. In the former suit the plaintiff asked for possession of the stand¬ 
ing crop sown by himself. When a person asks for possession of the 
standing crop sown by himself, his prayer virtually amounts to a prayer for 
possession of the land itself. If it did not, we submit ho ought to have 
asked for possession in that suit, and having failed to do so, he cannot 
now sue on the same cause of action— Sections 13 (exp. II) and 
43 of the Civil Procedure Code. A plaintiff cannot bring one suit for a 
title-deed and another for possession— Anderson, Wright and Go. v. 
Kalagarla Surji Narain (4) ; Abhiram Doss v. Sriram Doss (1). 

[Sargent, C.J.—The question is, whether the plaintiff, having got 
a conveyance, has got a fresh cause of action for possession ?] 

[641] We submit not, because a conveyance is merely evidence of 

title. 

[Sargent, C.J., referred to Kalidhun Ghuttapadkya v. Shiba Nath 
Chutiapadhya (5).] 

In that case the first suit was for an account and the second for the 
result of the account, and, therefore, it was held that the second suit could 
'be maintained. Our contention is supported by Shib Kristo Dah v. Abdool 
Sohhan Ghotodhry (6). 

Vasudeo Gopal Bhandarkar, in reply.—The words in s. 43 are “ cause 
of action.” In the present case the cause of action is different from that 
in the former one. In that suit the cause of action was the right to a 
•conveyance. In the present suit, the cause of action is the right to 
possession. They, no doubt, are the result of the same transaction, but 
they are distinct, and separate suits are maintainable. The execution of 
the conveyance by the Court gave us a separate cause of action for the 
present suit. 

JUDGMENT. 

Sargent, C.J.—The plaintiff sues to recover possession of the 
property in suit on the strength of a sale-deed executed in his favour 

(1) 3 B.L.R. 421. (2) 11 M. 210. (3) 19 0. 615. 

(4) 12 a 339 (346). (5) 8 0. 483. (6) 16 W.R. 408. 
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on the ISfch April, 1890, by the Court in execution of a decree passed 
against the defendant in suit No. 790 of 1889. The defendant pleaded 
that the suit was barred by ss. 13 and 43 of the Civil Procedure Code. 
The Joint Subordinate Judge held that it was nob barred. The lower appeal 
Court held that it was barred under s. 43. 

The previous suit, No. 790 of 1889, was one by the plaintiff for specific 
performance of an alleged contract of sale to him by defendant, by which 
the plaintiff was to pay Rs. 1,550, and the defendant undertook to execute 
a deed of conveyance to him. It was contended hy Mr. Ante, for the 
respondent, that the plaintiff’s present claim to be put into possession was 
part of the entire claim, which the plaintiff was then entitled to make in 

, a ^ viz.f the defendant’s default in performing 

his contract. In that suit, the plaintiff alleged that he had paid the 

purchase-money and had been put into possession; but the Court found 
that he had paid the purchase-money but had never had possession, and 
Mr. Apte argued that s. 43 [542] must be applied as if the facts had been 
as found by the Court, and not as alleged in the plaint in that suit, and in 
that case he urged that the plaintiff’s claim would have included not only- 
this right to have a deed of sale executed, hut also to be put into possession, 
and that the plaintiff, therefore, cannot now sue in respect of the latter 
portion of the claim. We think this contention is a valid one, so far as- 

the claim to possession is based on the contract; but it does not dispose 

of the question as to the applicability of s. 43 to the present suit, where 
the alleged cause of action is nob the breach of the contract, but anew and 
distinct one arising from the deed of sale itself, which the defendant had 
contracted to pass. It was also argued by Mr. Apte that s. 13. exp, 11, 
applied to the present suit, bub the object of that explanation would 
seem to be to compel the plaintiff to rely on all the grounds which 
were open to him in support of the claim made by his plaint, which in tho- 
nrst suit was confined to obtaining a regular deed of sale. 

lor the above reasons, we reverse the decree of the Court below and' 

restore that of the Subordinate Judge, with costs on the respondent hero 
and in the lower Court of appeal. 


Decree reversed. 


18 B. 542. 

APPELLATE CIVIL. 

Before Sir Charles Sargent. EL, Chief Justice, and Mr. Justice Bayley. 

{Original Plaintijffs). Applicants v. 

^ Nathiji Desai. deceased, by his heirs, his sons 

Mithlal and another {Original Defendants), Opponents.* 

[26th September, 1893.] 

Code {Act XIV of 1882). a. 806- 


• C^yil Application No,. 662 of 1892. 



IX.] SHIVLAL KALIDAS V. JUMAKLAL NATHTJI DESAI 18 Bom. 344 

appeals without writiog a judgment. There was no point taken in either of the 
appeals as to costs. The plaintiff subsequently applied to the High Court for 
the amendment of the decree under s. 206 of the Civil Procedure Code (Act XlV 
of 1882). It was contended for the defendant, that the application should have 
been made to the lower appeal Court. 

Held, that the only decree which existed for the purposes of execution after the 
High Court confirmed the decree of the Court below was the decree of the High 
Court into [548] which that of the lower Court became incorporated. The 
application was, therefore, properly made to the High Court. 

further, that that being so, and there having been no appeal by either 
party against the order as to costs, the Court might properly look at the judg¬ 
ment of the Court below with a view to making the decree as to costs agree with 
it. 

[F.,11C.L.J. 155 (157) = 5 Ind. Cas. 723; R.. 6 C.L.J. 542 e(543) ; 9 C.W.N. 605 
(607) : P.L. R. (1900), p. 529 ; 134 P.L.R. 1904.] 

This was an application under s. 206 of the Civil Procedure Code (Act 
XIV of 1882) to amend the decree of Kao Bahadur Cbunilal Maneklal, 
Eirst Glass Subordinate Judge of Ahmedabad with appellate powers. 

The plaintiffs sued the defendants in the Court of the Subordinate 
Judge of Dohad and obtained a decree for Rs. 3,070-6-1 with costs and 
interest. 

On appeal by the defendants, the Eirst Glass Subordinate Judge 
varied the decree by reducing the amount to Rs. 2,055-4-3 (Shiashi 
currency), and in the judgment directed the parties to bear each other's 
costs in proportion in both the Courts. But in the decree there was a 
discrepancy with respect to the order as to costs, the decretal order being 
“ parties to bear their own costs in proportion in both the Courts.” 

Both plaintiffs and defendants preferred cross second appeals (No. 617 
of 1890 and No. 15 of 1891) to the High Court, which confirmed the 
decree with costs. There was no point taken in either of the appeals with 
respect to the order as to costs. 

The discrepancy between the judgment and the decree of the First 
Class Subordinate Judge with respect to costs having come to the notice of 
the plaintiffs, they now applied, under s. 206t [544] of the Civil Procedure 
Code (Act XIV of 1882) to amend the order in the decree, and obtained a 

msi calling upon the defendants to show cause why the amendment 
should not bo made. 

Nagindas Tulsidas Marphatia, for the opponents (defendants), showed 
cause against the rule:—-The application ought to have been made to 
the Eirst Glass Subordinate Judge. The High Court merely confirmed 
his decree. It is, therefore, the decree of the Subordinate Judge that 
requires the amendment, and he had jurisdiction to entertain the application 
—Sundara v. Subbanna (1); Ram Saran v. Persidhar Rai (2) ; see also 

t Section 206 of the Civil Procedure Code (Act XIV of 1882):— 

206. Contents of decree. —The decree must agree with the judgment; it shall con¬ 
tain the number of the suit, the names and description of the parties, and particulars of 
the claims as stated in the register, and shall specify clearly the relief granted or other 
determination of the suit. 

The decree shall also state the amount of costs incurred in the suit, and by what 
parties, and in what proportions such costs are to be paid. 

Power to amend decree, —If the decree is found to be at variance with the judgment, 
or if any clerical or arithmetical error be found in the decree, the Court shall, of its 
own motion or on that of any of the parties, amend the decree so as to bring it into 
conformity with the judgment, or to correct such error \ 

Provided that reasonable notice has been given to the parties or their pleaders of 
the proposed amendment. 

(1) 9 M. 354. (2) 10 A. 51. 
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1893 remarks of Mahmood, J., in Muhammad Sulaiman Khan v. Muhammad 
BEp. 26. Yar Khan (1). 

Goverdhanram M. Tripathi^ for the applicant in support of the 

Appel- rule.—When the High Court confirmed the decree of the Subordinate 

LATE Judge, the decree became the decree of the High Court. The only decree 

Civil. existence being that of the High Court, we could not make our applioa- 

tion to any other Court— Sakhalchand v. Velchand (2) ; Bhanushankar 
la B. 642. V. Raghunathram (3). 


JUDGMENT. 

Sargent, C. J.—This is an application under s. 206 of the Civil 
Procedure Code to amend the decree of the Subordinate Judge with 
appellate powers directing that the parties are to bear their own costs in 
proportion in both the Courts as to make it agree with the judgment of 
that Court, which, it is said, directed that the parties should bear each 
other’s costs in proportion in both the Courts. A preliminary objection has 
been taken that this application should have been made to the lower appeal 
Court. Such, no doubt, is the view taken by the Madras High Court in 
Sundara v. Subban7ia(^) and by Mahmood, J., dissenting from Sir J. Edge, 
C.J. and Straight, J., in Muhammad Sulaiman Khan v. Muhammad Yar 
Khan (1). This Court, however, has always held that the only decree which 
exists for the purpose of execution after the High Court has confirmed the 
decree of [5453 the Court below is the decree of this Court into which that 
of the lower Court becomes incorporated— Sakkalchand Eikhatvdas v. 
Velchand Ganesh Gujar (2)—and if that be so. it is difficult to understand 
how, consistently with that ruling, the lower Court can have the power to 
amend the decree even under s. 206. To allow that Court to bring the 
decree into conformity with what it may consider to be its judgment, might 
lead, as pointed out by Sir J. Edge, C. J., in Muhaynmad Sulaiman Khan 
v. Muhammad Yar Khan (1), to its being essentially a different decree 
from that which the High Court intended to confirm. We think, there¬ 
fore, that the application was properly made to this Court. 

That being so, and there having been no appeal by either party against 
the order as to costs, this Court may properly look at the judgment 
of the Court below with a vievv to making the decree as to costs agree 
with it. The judgment directed that the parties should bear each 
others costs in proportion. The decree directs that costs of the parties 
should be borne in proportion; but if that be understood as meaning by one 
another, which it my well be, then there is no disagreement between it and 
the order in the judgment. To make it, however, quite clear, and to avoid 
any question in execution, it would be right under s. 206, Civil Procedure 
Code, to substitute the words in Gujarati “ be koratman ek bijane sir" (on 
each other in both Courts) for the words " temne potpotane sir" (on their 
own selves) after the words “ kharach pramaytaviayi** (costs in proportion) 
in the vernacular dectee of the First Class Subordinate Judge. A. P.. in 
appeal No. 149 of 1888, and that the costs be calculated accordingly in 
execution, and we accordingly direct this is to be done. Parties to pay 
their own costs of this application. 

Decree amended. 


(1) 11 A. 267 (274). 

(3) 2 B.H.C.R.A.C,J. 101. 
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[546] APPELLATE CIVIL FULL BENCH. 8e^26. 

Before Sir Charles Sargent^ Kt.^ Chief Justice^ Mr. Justice Candy Full 

and Mr. Justice Fulton. Bench. 

Manjunath Mangbshata Baindue {Plaintiff) v. Mangesh 


Sheshagibiapa Gokaknkar {Defendant).* [26th September, 1893.] 

Stamp — Stamp Act I of 1879, sch. II, art. 13, cU (c)— Salt-pans^Lease, 

A counterpart of a lease of salt-pans held not to be exempt from stamp duty, 

as it did not purport to be a counterpart of a lease granted to a cultivator. 

Repekencb from Rao Saheb H. S. Phadnis, Subordinate Judge of 
Kumta in the Kanara District, under s. 49 of the Stamp Act (I of 1879). 

The plaintiff let his salt-pans to the defendant and brought a suit on 
the agreement. At the hearing he tendered in evidence a counterpart of 
the lease or agreement which was not stamped. He contended that it was 
oxempt from stamp duty under sch. II. art, 13 (c) of Act I of 1879. 

The Subordinate Judge referred the following question to the High 
Court:—■ 

“ Is the counterpart of a lease of salt-pans exempted from stamp duty 
under Stamp Act I of 1879, sch. II, art. 13 ?’* 

The following is an extract from the reference :— 

Schedule II, art. 13 (c) of Act I of 1879 exempts counterpart of 
any lease granted to a cultivator and the question is, whether the defend¬ 
ant can be considered a cultivator. It is admitted that the defendant 
took his lease for the production of salt in plaintiff’s salt-pan. A cultivator, 
according to Webster, is a tiller of the soil; while the production of salt 
requires no tilling. The Salt Act, XII of 1882, invariably uses the word 
* manufacture of salt * and not ‘ cultivation of salt * to denote the produc¬ 
tion of salt. I am, therefore, of opinion that the exemption does not extend 
to leases of salt-pans.” 

[347] The following is a translation of the counterpart of the 
lease:— 

“The 5th of May 1889 A.D. To Manjunath Mangeshaya Baindur, 
residing at Hanehalli, in the taluka of Kumta. 

“ (I) Mangesh Sheshagiri Gokarnkar Mogeri give in writing (this) 
counterpart lease of a salt-work. In the salt-work No. 56 situate in the 
saja of Nagrabail, you have a share of If ohittas. This I have rented from 
you for this the current year of 1889 A.D. for a fixed rent settled at Rs. 142. 
This money I will pay you in full by the 30Dh of Magh in the cur¬ 
rent year Virodhi (19bh of February, 1890) and obtain back this counter¬ 
part of lease with your endorsement (of payment on it). I will at my own 
expense hire a place and store in the salt produced in your sale-work.” 

ORDER. 

Fulton, J, (Sargent, 0. J., Candy, J., concurring).—As the 
document referred does not purport to be the counterpart of a lease granted 
to a cultivator, we agree with the Subordinate Judge in thinking that it is 
not exempted from stamp duty by cl. (c) of art. 13 of sch. II of the Indian 
Stamp Act, 1879. 

Order accordingly. 

* Civil Reference No. 6 of 1893. 
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APPELLATE CIVIL. 

^Before Sir Charles Sargent, Kt., Chief Justice and 

Mr. Justice Bayley. 


[VoL 


Krishna ji Narayan Pokshe {Original Plaintiff), Appellant v. 

The MunicipaIiITY of Tasgaon {Original Defendant), 

Bespondent.^ [28bh September, 1893.] 

Municipality—District Municipality—Bombay Act VI of 1873, s. 33 t— Building — 

Damages. 

Plaintiff having built a new wall on the site of an old wall inoluding the old 
foundations, the Municipality pulled the wall down. Plaintiff thereupon sued 
the Municipality for damages. The Judge rejected the claim for damages. 

Held, that the building of a new wall on the site of the old wall including the 
old foundations was not an addition to the existing building within the meaning 
of s. 33 of the District Municipal Act (Bombay Act VI of 1873). The Municipa¬ 
lity was, therefore, liable in damages for any expenses which the plaintiff was 
put to by their pulling down the wall. 

[R., 22 B, 230 (233) : 23 B, 248 (249) ; Cons,, 6 Ind. Gas. 431-6 N.L. R. 63 (62); 
D., 2 Bom. L. R. 572 (577) ] 

[548] Second appeal from the decision of J. W. Walker, District. 
Judge of Satara. 

This action was instituted by plaintiff Krishnaji Narayan Pokshe 
against the Municipality of Tasgaon in the Satara District to recover, 
Ps. 48 on account of damages for pulling down a wall rebuilt by the 
plaintiff on the site of the old wall including the old foundations, and for 
an injunction restraining the defendant from obstructing the plaintiff in 
rebuilding the wall. 

The defence of the Municipality was that the plaintiff had encroached 
upon the ground belonging to the defendant; that the defendant did nob 
cause any damage to the plaintiff. 

The Subordinate Judge found that the plaintiff’s wall, which was 
partly pulled down by the Municipality, stood on its old foundation, and 

• Second Appeal No. 308 of 1892, 

t Section 33 of the District Municipal Act (Bom. Act VI of 1873) 

33. Clause 1.—-Before beginning to erect any building, or to alter externally, or add 
©listing building, the person intending so to build, alter or add, shall give to 
the Municipality notice thereof in writing, and shall furnish to them, if required to do 
so, a plan showing the levels at whioh the foundation and lowest floor of suoh building 
are proposed to be laid by reference to some level known to the Municipality, and all 
mfonnation they may require regarding the limits, design and materials of the proposed 
building, and the intended situation and construction of the drains, sewers, privies and 
cesspools (if any) to be used in connection therewith. 

Clause 2. Within one month after receiving suoh notice, the Municipality may ia 

writing issue such orders not inconsistent with this Act as they think proper with 

reference to such building. If the Municipality fail to issue written orders, whether of 

approval or otherwise, with reference to such building within the said period, the person 

originally giving notice may proceed to erect the building in question in the mannez 

proposed by him to the Municipality, provided such building be in accordance with tha 
provisions of this Act. 

««« building be begun or made without the notice or without 

t the information above prescribed, or in any manner contrary to the legal orders 

of the Municipality issued within the period aforesaid, or in any other respect oootrary 
to the provisions of this Act. the person so building shall be liable to the penalty 

ana the Municipality may. by written notice, require suoh build- 
iDg to be altered or demolished as they may deem neoessary^ 
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that the plaintiff did not appropriate any municipal ground. He, there¬ 
fore, allowed the claim with interest at nine per cent, on Rs. 48. 

On appeal by the defendant the Judge found that the plaintiff was 
entitled to rebuild the wall as it stood when it was partly removed by 
the defendant, but that he was not entitled to damages. He, therefore, 
varied the decree. In his judgment he made the following remarks.— 

“ The only other point is whether plaintiff should be allowed any 
damages for the pulling down a part of the wall which he [549] is now 
held entitled to rebuild. He was required to pull down the wall, by a 
notice of the Municipality, Ex. 54, under s. 33, cl. 3, of the Bombay 
District Municipal Act, on the ground that the wall had been made 
without due notice to the Municipality. Under s. 33, notice must be 
given ‘ before beginning to erect any building,’ and the amended s. 3 
provides that the word ‘building’ shall include a compound wall such as 
that in dispute. The High Court have held that a person who, without 
giving notice, merely re-erects on the same foundation a part of a wall 
which has fallen down does not contravene the provisions of s. 33 (Cr. Eg. 
No. 63 of 30bh August, 1888, Crown v. Tipanna). But here the wall 
rebuilt was the whole wall along its entire length, and it is clearly 
necessary that notice should first be given in such a case to prevent 
disputes as to the original site. The portion of the wall which the 
Municipality held was an encroachment, was subsequently removed. It 
appears that the plaintiff was convicted for building without notice, and 
the conviction was set aside by the High Court, but the grounds for the 
decision do nob appear. Under s. 33 the Municipality was entitled to 
remove the whole wall; the first notice was not strictly legal, as it 
required the wall to be removed within 24 hours, while the period 
under s. 75 of the Act should have been not less than 3 days or 
more than one month. This defect might prevent the conviction 
of the accused, or the power of the Municipality to recover the 
cost from the plaintiff, but would not bar the right of the Munici¬ 
pality to remove the wall as having been built without notice. In any 
case, the plaintiff has only himself to blame for disobeying the law, and 
he cannot recover damages. He has also made an unfounded claim to 
ground outside the wall. There is no question now raised as to the amount 
of the damages awarded by the lower Court if plaintiff were held entitled 
to recover damages. I should add that, in my opinion, there was no 
occasion for awarding interest on the sum awarded by the Court. 

I amend the decree of the lower Court and direct that the defend¬ 
ants be restrained from obstructing the plaintiff in rebuilding his wall to 
the width of one foot or up to the line at [550] which the wall stood 
when it was partly removed by defendants.” 

Plaintiff preferred a second appeal. 

Mahadeo B. Chaubal for the appellant (plaintiff) :—We rebuilt our 
wall on the old foundation; the Municipality was, therefore, wrong in 
pulling it down. The lower Court disallowed our claim for damages on 
the ground that we have nob given notice of our claim to the Municipality. 
This is a wrong view of the law on the point. We erected the wall on 
the old foundation, and in such a case no notice is necessary. 

The District Municipal Act requires that a notice should be given in 
the case of a new building. It has been held that in a case like the pre¬ 
sent no notice need be given under s. 33 of the Act—Criminal Review 
No. 421 of 1890, decided on the 6bb February, 1890. The Municipality 
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had, on a former oocasion, criminally prosecuted us, and even in fchafi 
matter this Court held that no notice was necessary. 

There was no appearance for the respondent (defendant). 

ORDER. 

Sargent, 0. J,—-Both the Courts have found that the new wall was 
built on the sight of the old wall including the old foundations. Section 33 
of Act VI of 1873, therefore, did not apply, as in point of fact according to 
the above finding there was no addition to any existing building. The 
Municipality would, therefore, bo liable in damages for any expense the 
plaintiff may have been put to by their pulling down his wall. Those 
damages have been assessed at Rs. 48 by the Subordinate Judge, and no 
objection was taken to the amount in the lower Court of appeal by either 
party. We must, therefore, for clearness sake, amend the decree of the 
Court below by adding the words “ on its old foundations ” after the words 
in rebuilding his wall ** and also direct that the defendant do pay plaint¬ 
iff Rs. 48. The plaintiff to have his costs throughout. 

Decree amended. 


18 B.dSl. 

[551] ORIGINAL CIVIL. 
Before Mr, Justice Farran, 


The Advocate General of Bombay {Plaintiff) v, Bai 
Punjabai and others {Defendants).* [18bh June and 3rd July, 1894.] 

Chatity-^Trust^Will—Deeds not carrying out will—Misapplication of funds—Mistake 
—Liability of trustee—Limitation—Fraud—Accouyxis when directed—Discreiion of 
Court to order accounts—Jurisdiction of Court where charity established by toill is 
outside the jurisdiction—Advocate Oeneral, right of—Advocate General barred by 
decree tn prior suit brought by trustees of charity—Civil Procedure Code {XIV of 

So 


One Bhimsi Ruttonsi, a Jain, died in February 1863, leaving a will. His 
widow Bai Punjabai (defendant No. 1) obtained letters of administration with 
the will annexed. The testator died possessed [inter alia) of a half share ol 
certain property in Bombay known as the “ Bhimpura property,’* The remaio- 
mg half share belonged to two other persons, vie., Hirji Dossa and Muddon Tejsi, 
By his will the testator directed that a moiety of the rental of his half share 
should be spent on the sadharm (charitable or religious) endowment of a temple 
at Jackboo iia Gutoh, and the other moiety thereof in establishing two sodavarafs, 

Ffi® Palitana. He also set apart a sum ol 

T of which Rs. 1,01,000 wore to be expended in buildiog a temple at 

Jackboo, and the balance of Rs. 25,000 in erecting a market near the temple at 
Jackhoo, or. if that was impossible, it was to be spent in Palitana. The plaint 
complained that of the Rs. 1.26.000 about Rs. 60,000 had been spent inWinga 
property in Bombay, called the “ school property.” for the purpose of establish¬ 
ing a school there. and about Rs. 60.000 had been expended in erecting a 
temple at Jackhoo. but that nothing had been done with the balancernot 
had a market been established at Jackhoo. All that had been done there waa to 

irfflfifl R^Vpnnf K Stated that 

^ ^ ‘ (defendant No. 1 ) had made over the ** school property 

property” to three trustees on trusts, not strictly in 
accordance with the testator s will as above set forth. Under this deed the 
trustees were to app y one moiety of the net rents (1) in Sadavara^ or alma-giving 
at Jackhoo and Palitana ; (2) in feasting the oaste people in BoK and 
Jackhoo annually, (3) in the worship called satarbhadi at the derasar (temple) in 


Suit No. 108 of 1892. 
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Bombay and Jackhoo, and (4) in entertaining and clothing the gorip (poor) in 
Bombay and Jackhoo. Ot the remaining moiety of the rents (5), one-half was 
to go to sadharm (charities) of the derasar (temple) at Jackhoo, and i6) the other 
half to charities at such places as the trustees should think he. 

In the following year, on 17th April, 1869, Bai Punjabai (defendant No, 1) 
and the owners of the other moiety of the ** Bhimpura property ” conveyed the 
whole of that property to trustees, who were to apply a moiety of the rents 
(which was to be considered as rent from Punjabai’s share of the property) (1) in 
sadavarat and almsgiving at Jackhoo and Palitana ; (2) in feasting the caste 
people in Bombay and Jackhoo annually on the anniversary of Bhimsi Ruttonsi’s 
death ; (3) in the worship ot the [S523 derasar called satarbhadi, and in the 
entertainment and clothing of the gorip (poor) in Bombay and Jackhoo. The 
deed also directed the application of the rents of the other moiety of the 
“ Bhimpura property, ” part of which was to go to a temple at Tera in Cutch 
and part to another temple at Jackhoo. This later deed, it will be observed, 
omitted altogether trusts (5) and (6) of the earlier one of 1866 in favour of 
sadharm for the temple of Jackhoo and for sadharm generally. The trustees 
appointed by the two deeds were not the same, though some of the trustees 
of the first were also the trustees of the second. The second deed did not 
recite or in any way refer to the first. At the date of suit all the trustees named 
in the deeds were dead except the second defendant. By subsequent deeds, however, 
new trustees bad been appointed, and they were all parties to the present suit. 
Defendants Nos. 2, 3, 4. 5, 6, and 7 were trustees of the Bhimpura property, and 
defendants Nos, 8, 9, 10 and 11 of the school property. The plaint filed on the 
10th March, 1892, at the relation of two members of the Jain community of 
Cutch prayed that the charitable trusts of the testator’s will might be carried 
out, and sought for accounts against the widow of the testator and the trustees of 
both the deeds, and for a scheme, &o. 

Held, that the High Court of Bombay had jurisdiction to make a decree declaring 
the trusts upon which the trustees of the deed of October, 1868, held the property 
comprised in that deed and for rectifying the deed in accordance with such 
declaration, but that the Court could not go further in settling a scheme. 

Semble, when money is bequeathed for the purpose of founding a charity out¬ 
side the jurisdiction, the Court hands the money to the trustees named by the 
testator, leaving it to the Courts of the country in which the oharity is to be 
established to settle the soheme. 

Held, also, that the suit was not barred by limitation. It was not one for rec¬ 
tification of the deed of 186b, but rather one against Punjabai (defendant No. 1) 
and her assigns the trustees of the deed of 1869 and 1869 for the purpose of fol¬ 
lowing the trustproperty in iheir bands and having it applied to the proper purposes 
of the trust, and, therefore, came within s. 10 of the Limitation Act (XV of 1877). 

Charges of fraud and dishonesty made against trustees of a charity must be 
established at the bearing of the case, and cannot be allowed to be reserved and 
proved subsequently in the course of taking accounts. 

Where the trust deed of a charity executed subsequently to thedeath of a testa¬ 
tor under whose will the charity was established, does not strictly conform to the 
provisions of the will, it is not the practice of the Court, when the discrepancy has 
been made by mistake, to visit the past consequences of the mistake upon the 
trustees. 

The plaintiff in this suit demanded an account from Bai Punjabai of the Bhim* 
pura property from the testator’s death to the execution of the deed of 13th 
October, 1868, and of the school-house property from the date of its purchase to 
the same time, and also an account against the trustees of the deed of 17th 
April, 1869, of the income of the Bhimpura property, and of its application. 

Held^ that accounts ought not to be required from Bai Punjabai. She had made 
over the property in question to trustees in 1868. There was no evidence that she 
had ever used any of the income for her own purposes, and the presumption was that 
she had faithfully discharged her duty. The account was probably barred by article 
(553] 120 of the Limitation Act (XV of 1877). The trustees of the deed of 1869 
had paid over the income received by them to the trustees of the earlier deed of 
1868, who were entitled to receive it; and, therefore, no account would be 
decreed against them. 

The plaintiff further prayed for an account against the representatives of 
Rupsi Bharmal, who bad been trustee of the deed of 1863 from the date of its 
execution to his death in 1839. Under a decree passed in a previous suit (No. 113 
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of 1889), dated lObh August, 1893, brought by the trustees, they had received 
from Rapsi's estate the balance which in that suit they had claimed to be due 
from bim to the charity. Tq that suit the trustees had not asked for an account 
against him. 

Held, that the Advocate General as plaintiS in the present suit v/as barred by 
the decree in that suit under 9. 43 of the Civil Procedure Code (XIV of 1882). 

The trustees having then omitted to ask for an account could not sue again* 
The Advocate General represented the same interests as they did, and was, 
therefore, equally bound. Even, however, if that were not the case, the Court 
in the exercise of its discretion would not direct the account asked for. 

[R., 20 B. 495 (499) ; 21 B. 257 (264) ; 32 B. 364 = 10 Bom. L.R. 117 (123).] 

The plaint in this casa was filed by the Advocate General of Bombay 
at the relation of Hirji Hansraj, Khimji Vardhman and Jaitha Maneck, 
who were leading members of the Jain Jackhoo Dossa Oswal caste of 
Cutch residing at Bombay. 

The plaint stated that one Bhimsi Ruttonsi, a member of the above 
caste, died on the 3rd February, 1863, leaving a will dated 31st January. 
1863, and letters of administration with the will annexed were granted 
to his widow Bai Punjabai (the first defendant) on the 20th July, 1866. 

The said testator died possessed of a half share of a certain property 
in Bombay, known as the “Bhimpura property,*’ which half share yielded 
an annual rental of about Rs. 2,500. The other half share belonged to 
Hirji Dossa and Muddon Tejsi. By his will the testator directed that a 
moiety of the rental of his half share should be spent on the sadharam 
(charitable or religious) endowment of the derasar ("temple) of Jackhoo in 
Cutch and the other moiety in establishing two sadavarats, one in the 
town of Jackhoo and the other in Sri Palitana. He also set apart a sum 
of Rs. 1.26,000, of which Rs. 1.01.000 were to be expended in building a 
temple at Jackhoo. and the balance of Rs. 25.000 to be spent in erecting 
a market near the temple at Jackhoo, or, if that was impossible, to be 
spent in Sri Palitana. 

The plaint stated that the relators believed that of the Rs. 1,26,0()0 
set apart by the testator, about Rs. 60,000 had been [554] spent in 
purchasing a property in Bombay (called the ‘ school property”) for the 
purpose of establishing there a school, and about Rs. 50.000 had been 
expended in erecting a temple at Jackhoo, but nothing had been done with 
the balance, nor had a market been established at Jackhoo. All that had 
been done there was to erect three shops, which did not cost more than 

Rs. 2,000. 

It was further alleged that, after obtaining letters of administration, 
Bai Punjabai (the first defendant) had at first handed over the manage¬ 
ment of the testator’s estate to the testator's brother Jewraj'Ruttonsi, who 
continued to manage for a short time until he became insolvent. On his 
insolvency, Bai Punjabai (defendant No. 1) had caused a certain deed, 
purporting to be a trust-deed, to be prepared and executed, by which she 
purported to convey, as absolute owner in her own right, the school 
property" and the half share in the "Bhimpura property” to trustees for 
purposes duly set forth. The said deed was executed by her on the 13th 
October, 1868. 

On the 17th April, 1869, a second deed was executed by her, as 
owner in her own right, of the testator’s said half share of the “ Bhimpura 
property,” and by the owners of the other half share of it. By this 
deed the whole of the said " Bhimpura property” was vested in trustees 
on trusts, more or less similar to those created by the first deed. The 
trustees, however, of the two deeds were not the same, though some of 
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the trustees of the first were also trustees of the second ; nor did the 
second deed recite or in any way refer to the first. 

The trustees named in the said two deeds were all dead at the date 
of suit except Walji Natha (the second defendant). By subsequent deeds, 
however, new trustees had been appointed, and these were all parties to 
the present suit. The defendants Nos. 2, 3, 4, 5, 6 and 7 were trustees 
of the “ Bhimpura property,” and defendants Nos. 8, 9, 10 and 11 were 
the trustees of the “ school property,” 

The plaint further stated that by the testator’s will, as by the said 
two trust-deeds, it was provided that money for certain purposes was to be 
sent to Jackhoo, but that none whatever had [S55] been sent there for 
several years. It complained that no sadavarat had been established at 
Sri Palitana, and only a very small sum had been sent each year by the 
trustees for the sadavarat at Jackhoo. 

One Rupsi Madan alias Bharmal was from the first a trustee of both 
deeds and continued a trustee until his death in 1889. It was he who 
chiefly collected the rents of both the “school property” and the 
” Bhimpura property” and kept the books of account, and the relators 
charged that during his management he and the testator’s widow Bai 
Punjabai (defendant No. 1) had misappropriated and converted to their 
own use the greater part of the income of both these properties amounting 
to Rs. 40,000 or thereabouts. Rupsi Madan (alias Bharmal) being dead 
at the date of suit, his heirs, Dhanji Kessowji and Dhanbai, were made 
parties (defendants Nos. 12 and 13). 

The plaint stated that the relators had been advised that it was 
doubtful whether the said trust-deeds were good and effectual dispositions of 
the property which they purported to dispose of: that many of the trusts 
thereof were not in accordance with the directions of the will and were 
consequently void, and they desired that the Court should decide how far 
the deeds were valid, and should provide for the proper administration of 
the religious and charitable trusts created by the will. They, therefore, 
prayed for a declaration as to what were the charitable devises and gifts 
of the will; for an account against the first defendant and, if necessary, 
for administration of the testator’s estate ; for a scheme for the manage¬ 
ment of the several charities created by the testator ; for an account 
against the trustee defendants, and that the heirs of Rupsi Madan alias 
Bharmal (defendants Nos. 12 and 13) should be ordered to pay what 
should be found due from his estate; for an injunction and receiver, &o. 

The defendants denied all the allegations made against them and 

pleaded limitation. ^ . • i. 

The issues raised (inter aha) the lollowing 

(1) Whether the trust-deeds were not executed bona fide, and whether, 
oven if not in strict accordance with the testator’s will, the Court would 

[556]^l2) Whether the trust moneys had not been properly expended, 
and whether, even if misapplied by mistake, the Court would order a refund 

after so long a lapse of time ? . - . ^ t £ t* ' j.u 

(3) Whether there was not a misjoinder of causes of action in the 


(4) Whether the proceedings in a former suit (No. 113 of 1892) were 
not a bar to this suit, wholly or in part ? 

Sn/(Adfocat0 Serai) and for the plaintiff. 

Inverarity and Bivett-Camas for defendant No. 1. 
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Scott and Loivndes for defendants Nos. 2, 3, 6, 11. 

Inverarity and Hoherison for defendants Nos. 4, 5, 7, 9, 10. 

hiverariiy and Scott for defendant No. 13. 

Defendants Nos. 8, 12, 14 did not appear. 

Inverarity for first and other defendants :—There is a misjoinder of 
causes of action. The plaintiff repudiates the trust deeds. He, therefore, 
cannot join the trustees of those deeds with Punjabai, and sue them all 
together. He cannot approbate and reprobate. Nor can he join two sets 
of trustees under two separate deeds in one suit. By the deeds the 
trustees are given a large discretion in expending the trust money which 
the Court will not interfere with. Punjabai as administratrix acted hona 
fide in executing the trust deeds— Advocate General v. Vishvanath(\) ; 
Tudor on Charities (3rd Ed.), p. 1—11; Goodmanv. Mayor of SaltasH^) ; 
Andrews v. M'GvfioqiZ) ; Tudor on Charities (3rd Ed.), p. 302. 

The suit against Punjabai is barred by limitation. She is not a 
trustee within s. 10 of the Limitation Act (XV of 1877) KathiazvaT 
Trading Co. v. Vi7chand{4^). The trustees accepted the trusts declared in 
the deeds executed by Bai Punjabai. There is no allegation of fraud or 
breach of trust against them. An account is also sought against Rupsi 
Bharmal whose representatives have been made parties. But Rupsi s 
liability in resnect of these matters has been already ascertained in suit 
No. 113 of [557] 1892, in which the trustees of the charity were plaint¬ 
iffs, and his estate was ordered to pay a certain sum. The question of 
his liability is res judicata and cannot be re-opened in this suit. The 
Advocate General and the trustees of the charity represent the samo 
interests. Whatever binds them binds bim. In the former suit they 
omitted to ask for an account against Rupsi Bharmal, and they could 
not ask for it now: see s. 43 of the Civil Procedure Code. Neither, there¬ 
fore, can the Advocate General, who has no independent right; Tudor on 
Charities (3rd Ed.), p. 295; Attorney Geyieral v. Ctillu77i(5), As to the 
trusts of the deed, Tudor on Charities (3rd Ed.), p. 127 ; Mayor of Lyons 
V. Advocate General (6) ; Attorney Geyieral v. Cains College (7); Attorney 
General v. Shearman{^). 

Lang (Advocate General) for plaintiff :—The trusts of the deeds are 
at variance with the trusts of the will i Tudar on Charities (3rd Ed.), 
p. 309. Trustees must be ordered to account— Attorney General v. Earl 
of StamfordO) ; Attorney General v. L.Te^cr(lO)* 


JUDGMENT. 

3rcZ July, 1894. Farran. J.—It will be convenient, before stating 
the nature of the pleadings and the questions which arise for decision, to 
refer to certain main facts which are not in dispute between the parties. 

Ruttonsi Bhimsi. by his will dated the 31st of January, 1863, directed 
thatone-fourth of the income of a certain property called the “ Bhimpura 
property,” in which he had a half-share, should appertain to the sadhami 
account of the derasar at Jackhoo inCutch, and the remaining one-fourth 
share should be kept for his sadharni account, out of which two sadava- 
rats were to be established, one in Jackhoo and one in Palitana. He also 
directed that the amount of the devdhann and sadharm money should be 
Rs. 1,26,000—Rs. 1,01,000 for devdharni and Rs. 25,000 for sadhanru 

a) 1 B.H.C.R. App.. 9. (2) 7 Ap. Ca. 633 (642). (3) 11 Ap. Ca. 313. 

(4) 18 B. 119. (5) 1 Keen. 104. (6) 1 Ap. Oa. 91. 

(7) 2 Keen. 160 (163). (8) 2 Boav. 104. (9) 1 Ph. 747. 

(10) Jaoob, 443. 
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It will be necessary to refer more in detail to these charitable bequests 
hereafter. He appointed his wife, the defendant Punjabai, the heiress of 
his whole property after his death, and Hirji Dossa and Bojraj Devsi upris 
over her. 

[558] The testator was of the Jain religion. Jackhoo in Cutch was 
his native town. He had built a temple there in his life-time. He died 
in February, 1863. At the time of his death he was reputed to be and 
was, in fact, a very wealthy man, but the greater part of his money was 
employed in the firm of Hiiii Bhimsi & Co., in which he was a partner. 
The firm failed in Samvat 1925 (1864-1865), and the whole of bis capital 
embarked in it was lost, and decrees for considerable amounts were passed 
against his widow Punjabai in consequence of her connection with the 
firm. 

Soon after the death of the testator, Punjabai expended the 
Es. 1,26,000. She purchased a house, now called the “ school house," and 
laid out the balance in erecting and adorning a temple at Jackhoo, close to 
the temple built by the testator. The Advocate-General in his opening 
speech stated that he did not quarrel with this expenditure or ask for an 
account of it. 

On the 13th October, 1868, Punjabai by a deed of that date conveyed 
the “school-house" and the testator's moiety of the “ Bhimpura property" 
to Eamji Jehta, Eupsi Bharmal and Vardbman Punsi in trust for charitable 
and pious purposes in the indenture more particularly described. The 
trusts of the net rents were:— 

fl) As to one moiety to apply the same in sadavarat or almsgiving at 
Jackhoo and Palitana, and in feasting the caste people in Bombay and 
Jackhoo annually on the anniversary of the death of Bhimsi Euttonsi, in 
the worship called satarbhadi at the derasars in Bombay and Jackhoo, 
and in the entertainment and clothing of the gorip in Bombay and 

Jackhoo. 

(2) As to one-fourth part, to apply the same towards sadharm chari¬ 
ties of the derasar at Jackhoo. 

(3) As to the remaining fourth part, to apply the same towards 
sadharvL (charities) at such places as the trustees should think fit. 

On the 17th of April, 1869, Punjabai and the owners of the remain¬ 
ing moiety of the “ Bhimpura property," viz,, Hirji Dossa and Muddon 
T^si, who were each entitled to one-fourth share therein, conveyed with¬ 
out reference to the deed of the 13th October, 1868, the Bhimpura estate 
to Eamji Jetha, Eupsi [659] Bharmal, Lalji Kessow, Nagsi Kirpal, Jaitha 
Muddon and Velji Nathu in trust 

(1) As to one moiety of the net rents, which was to be considered 
as derived from the share of Punjabai, to apply the same in sadavarat or 
alms-giving at Jackhoo and Palitana, in feasting the caste people in Bom¬ 
bay and Jackhoo annually on the anniversary of the death of Bhimsi 
Euttonsi. in the worship of derasar called satarbhadi, and in the entertain¬ 
ment and clothing of the gorip in Bombay and Jackhoo. 

(2) As to one-fourth part of the net rents, which was to be considered 
as derived from the share of Hirji Dossa, to apply the same for the benefit 

of a certain temple of Tera in Cutch. 

(3) As to the remaining fourth part of the net rents, which was to be 

considered as derived from the share of Muddon Tejsi, to apply the same 
for the benefit of another temple at Jackhoo in Gutco. 

It will be seen that the trusts (2) and (3) in favour of sadharmior the 
temple of Jackhoo and for sadharm generally, declared in the indenture of 
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1894 October, 1868, are omitted in the later indenture. It is submitted on 
July 3. behalf of Punjabai—and her evidence tends to support the submission 

- that this omission arose from an error or oversight. It is not necessary 

Original to decide this absolutely, for Punjabai having divested herself of all interest 
Civil. in the Bhimpura property by the deed of October, 1868, and having 
““ declared the trusts defined by that deed, could not convey the same pro- 
18 B, 5S1. perty toother trustees upon different or less extensive trusts, nor could 

she indeed validly convey it at all. The first two trustees of the later 
deed, being the same persons as the first two trustees of the earlier deed, 
had notice of the contents of the earlier deed, and through them, I think, 
that all the trustees of the later deed had similar notice. As toPunjabai’s 
half share in the rents and profits of the “ Bhimpura property.” the 
trustees of the later deed were, therefore, bound to hand them over to the 
trustees of the earlier deed, w’ho were legally entitled to them. Bfad they 
refused to do so, the trustees of the earlier deed could have recovered them 
as money received to their use. This will be an important circumstance 
when I come to consider the question of account. 

[560] The second deed seems to have been intended as machinery for 
the more easy management and collection of rents of the Bhimpura estate, 
having regard to the sub-division of interests therein. It was evidently 
so regarded by the original trustees. The Bhimpura rents were collected, 
and its repairs were effected in common by one trustee of the deed of 
1869 acting on behalf of all. At the close of each year the net rents 
wore divided into four parts, of which two were made over to Rupsi 
Bharmal and Ramji Jetba on behalf of what I may call Punoabai*s 
charities, while the remaining two-fourths were made over—one-fourth 
each—to the two trustees who were supposed to represent the charities of 
Hirji Dossa and Muddon Tejsi respectively. The half share received by 
Punjabai’s trustees was brought into the account kept by the trustees of 
the deed of October, 1868. It must, therefore, betaken that the " school- 
house” and “ Bhimpura ” properties have been held since 1868 upon the 
trusts declared by the deed of October, 1868, by the trustees of that deed, 
though the rents of the Bhimpura estate have been, in fact, collected by 
the trustees of the later deed. 

It is not denied that the trusts declared by the deed of October, 
1868, are nob in strict accordance with tlie directions contained in the 
will of Bhimsi Ruttonsi, and that the Court, if its aid had bean invoked 
in time, and if it has jurisdiction in the matter, might properly have been 
called upon to ascertain the trusts of the will and those declai'ed by the 
deed so as to bring them into accordance with the wishes of the testator, 
and for that purpose to frame a scheme. This is the main object of the 
suit. Such relief is prayed for in paragraphs (rt) and (d) of the prayer 
of the plaint. Issues 2 and 22 raise the questions (l) as to whether the 
suit is not too late, and (2) as to whether the Court will undertake the 
administration of a trust to be executed in foreign territories. The ques¬ 
tion whether the Advocate-General can sue on behalf of the charities in 
question, is not directly or indirectly raised in the pleadings or issues, 
nor was it alluded to in argument. I must take io, therefore, that his 
right to sue is nob disputed. See Re Fraser (1), 

[561] First as to jurisdiction: The properties which are admitted 
to be held in charitable trusts are in Bombay, and the trustees of such 
properties are also in Bombay. The dci'asar at Jaokhoo. one of the 


(1) 22 Oh. D. 827. 
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admitted objects of the trusts, complains (through the Advocate-General) 
that the deed under which the trustees hold does not correctly define 
the trusts created in its favour by the testator, and prays the Court to 
declare this and to rectify the deed. On principle I can see no objection 
to the Court granting this relief. How does the case stand upon the 
authorities ? I do not think that a strictly analogous case has arisen or 
could arise in England. The cases referred to in Tudor on Charitable Trusts 
1.3rd Ed.), p. 157, notes Gn) (?i) and (o), are all cases of bequests of money to 
foitnd.a charity in territories out of the jurisdiction of the Court. What 
the Court in such cases does, is to band the money to the trustees named by 
the testator, leaving it to the Courts of the country in which the charity is to 
be carried out, to settle the scheme in accordance with which the trustee is 
to deal with the money. They certainly do not decide that if the trustee 
for a charity abroad does not carry out the trusts in favour of such 
charity, the Court will not assist the charity, the trustee and the fund 
being in England. In a very recent case, where a fund was bequeathed to 
a trustee in trust for the benefit of the blind in Inverness Shire, the 
Supreme Court in London directed the Attorney-General to apply to the 
Court of Session in Edinborough to settle a scheme for its administration 
with a view to handing over the fund to the trustees indicated in such 
scheme, and thus in effect applied the money to the nurnose indicated by 
the testator— 2^0 (1). The case of The Mayor of Lyons v. East 

India Company (2) is, I think, direct authority for the making of a decree 
declaring the trusts upon which the trustees of the deed of October, 1868, 
held the properties comprised in that deed and for rectifying the deed in 
accordance with such declaration. I do not think that I ought, upon the 
authorities, to go further in the way of settling a scheme in this case. 

Secondly, as to lapse of time: Independently of the Law of Limita¬ 
tion, I do not think that Courts in England have ever refused to stop the 
improper application of funds of a charity however [ 562 ] long the mis¬ 
application has continued— -Attorney General v. St. John'sHospital.Bedford 
(3) ; Tudor’s Charitable Trusts (3rd Ed.), p, 299. In the Limitation Act 
(XV of 1877) there is no specific article, that I can find, which is applicable 
to the present suit; but if it is not excluded ^rom the Limitation Law by 
s. 10 of the Act, art. 120 would no doubt apply to it. This would give the 
Advocate General six years to sue for a rectification of the deed of 1868 
from the time when his cause of action arose. The Advocate General, 
however, contends that this is not the nature of the case, but that it is a 
suit against Punjabai and her assigns, the trustees of the deeds of 1868 
and 1869, for the purpose of following the trust property in their hands 
and having it applied to the proper purposes of the trust. He relies, in 
support of his contention, on the judgment of the Privy Council in Bahvant 
Bao V. Purun Mai (4). I think that his contention is correct. If the 
deed had provided that half of the income of the premises was to be paid 
to Punjabai, it seems to me that the tenth section of the Act must have 
applied. Does it make any difference if the income is directed to be applied 
in part to some charitable object not within the scope of the original trust ? 

I am of opinion that it does not. It is not like the case of a lease impro¬ 
perly granted, where the statute begins to run in favour of the lessee from 
the date of the les^se— Magdalen College v. Attorney General (-5). It is the 
case of a volunteer holding trust lands to whom the statute does not apply, 


(1) 22 Oh. D. 827. (2) 1 M. I. A. 175. (3) 2 De G. J. and S. 621, 

(4) 10 I.A, 90. (5) 6 H. L. 0- 189. 
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and in whose case notice is immaterial. The question is not free from 
difficulty, but I have come to the conclusion that the suit is not time- 
barred. 

There is not much difficulty in declaring the trusts of the will of 
Bhimsi Ruttonsi and in indicating the lines of amendment required ta 
bring the deeds into conformity with the declaration. As to the Bhimpura 
property, the will directs that half the net income of the testator's moiety 
is to be held in trust for sadharm account of the derasar at Jackhoo, and 
the other half of such income is to be held in trust for sadharm account 
generally, and that out of such last mentioned sadharm account, sadavarats 
are to bo established at Jackhoo and Palitana. [563] Subject, therefore, to 
the establishments of such sadavarats the half of the net rents of the moiety 
of Bhimpura are applicable to sadharm generally. Of the Rs. 1,26,000 
set apart for devdharm and sadharm^ divided into Rs. 1,01,000 for dev- 
dharm and Rs. 25,000 for sadharm, Rs. 65.000 in round numbers have 
been already spent in devdharm works, which I think is properly applica¬ 
ble to the devdharm fund. The school-house represents the remaining 
Rs. 61,000. Its rents are applicable in the proportion of 36 to 25 to- 
devdharm and sadharm objects respectively. When the funds are perma¬ 
nently invt'sted, there does not appear to be any practical difference 
between these objects. 

The important question is, whether the feasting of the caste upon the 
anniversary of the death of Ruttonsi Bhimsi can be legitimately kept up 
out of the net income of the charity property not specifically appro¬ 
priated. If it can, the provisions of the deed of 1868 will require but 
little modification. Mr. Inverarity argued in favour of this contention very 
ingeniously. He started with the proposition that sadharm meant, as trans¬ 
lated in the will, religious or charitable purpose. He cited authorities to 
show that a trust for the benefit of a particular class of the inhabitants of 
a parish or town was a charitable trust— Goodynayi v. Mayor of Snltashil), 
and then drew the conclusion that the feeding of the caste on the anniver¬ 
sary in question was a charitable trust, and that the sadharvi fund was, 
therefore, applicable to it. The reasoning is, I think, rather too fanciful. 
It starts with the assumption that sadharm is the equivalent of the 
English word “ charitable " as judicially interpreted. This is really begging 
the question. If it is, his argument is correct. The argument fails if it 
is not. The real inquiry should be whether a Jain in the position of 
Ruttonsi Bhimsi could reasonably he held to include such feasting within 
the expression of sadharm. In the 12th clause of his will he directs as 
follows:—*'In the derasar in the town of Jackhoo in Cutch and in 
Bombay, satarbhadi puja. is to be performed and our caste is to be 
annually feasted one day each and every year." He sets apart no fund 
for this purpose. Linking the feasting of the caste with a particular 
worship seems to indicate that he placed them in the same category. As 
he set apart no fund for these purposes, it may not unreasonably be [564] 
supposed that the clause is a further direction as to how part of his 
sadharm is to be expended. That was apparently the construction which 
Punjahai and her yipris put upon the will more than twenty-eight years 
ago—a construction which has been acted upon ever since, and which, 
therefore, ought nob to ha lightly disregarded. To do so now would he to 
defeat one particular object which tho testator had in view in order to 
further an object which ho expressed only in general terms, both being. 


(1) 7 App. Ca 633 (642). 
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charitable. I have not evidence before me sufficient to enable me to de¬ 
termine whether the testator can be intended to have used “ sadharm ” in 
such a sense as to include this feast. I shall hear further evidence upon 
the point before 1 rectify the deed in accordance with this judgment. As 
to the deed of 1869, it will be sufficient if it is altered by striking out the 
particular charitable trust as to Punjabai’s moiety, and directing that 
moiety of the rents to be held on the trusts of the deed of 1868 as amended 
bv this decree. 

I now coma to the charges made in the plaint against the trustees 
and Punjabai, and to the accounts which are prayed for. It is objected 
that the plaint in this respect is multifarious. I do not consider that it 
is open to that objection, bub I need nob decide it. The decree which I 
shall make will not err in thac respect. 

Para. 11 of the plaint states that the trustee Ptupsi Madan oAias 
Bharmal chiefly collected the rents and profits of the charitable properties 
and kept the account relating thereto, and the relators charge that during 
his management the said Rupsi Madan and with his aid and connivance 
the defendant Bai Punjabai misappropriated and converted to their own 
use the greater part of the income of the said properties amounting bo the 
sum of Es. 40,000. 

Issues 7 and 21 were raised on behalf of Punjabai and the represen¬ 
tatives of Rupsi Madan respectively to challenge that charge. The Advocate 
General closed his case without oflering a particle of evidence in support 
of it; but during the address of Mr. Inverariby, who was counsel for 
Punjabai and Rupsi Madao’s representatives, he stated that he had called 
no evidence about the accounts, as the Court had intimated that it would 
not itself take the accounts. I allowed him at the close of Mr, Inverarity'.s 
[565] address to call such evidence as he might be advised. That which 
he called was of the most unsubstantial nature upon which bo base so grave 
and serious a charge. (His Lordship discussed the evidence upon this point 
and continued :—) 

Under these circumstances I must hold that the charge of fraud and 
dishonesty against Punjabai and Rupsi Bharmal has nob been established. 
The Advocate General urges that, if the accounts are taken, he may still 
be able to establish it. Such a charge, however, if pub forward, must be 
established at the hearing, and cannot be allowed bo be reserved— Laibhai 
V. Kavasji (1). I must, therefore, find the 7th and 21sb issues in the 
negative. The plaint, in so far as it charges fraud and dishonesty against 
Punjabai and Rupsi Madan, will s^and dismissed with costs. 


Now as bo the accounts. Admittedly the expenditure of the charitable 
income has not been in exact conformity with the will of Bhimsi Ruttonsi; 
but, if the deed of October, 1863, and the expenditure under it do nob 
strictly conform to his directions I consider that this was the result of a 
bo 7 ia fide mistake on the part of Punjabai, and it is not the practice of the 
Court bo visit the past consequences of such a mistake upon the trustees 
of a charity— Attorney General v. Wax Chandlers Go. (2) ; Andrews v. 
M'Guffog (3); Tudor on Charitable Trusts (3rd Ed.), p. 303. For the 
consequences,’ therefore, of her execution of the deed of October, 1868, 
not being in accordance with Bhimsi Euttonsi’s will, no accounts will be 
directed against Punjabai, nor a fortiori against the trustees appointed under 
that deed, whose dutv it was to carry out its provisions. The Advocate 
General in the course^ of Mr, Inverariby’s address admitted the application 
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of this principle, and said that he would be content if the accounts were 
taken, so that the trustees of the several deeds, including Punjabai, should 
account on the footing of their own deeds. 

The accounts which the Advocate General eventually insisted were— 

(1) An account against Punjabai of the income of the “ Bhimpura 
property” from the death of Bhimsi Ruttonsi to the execution [566] of 
the deed of the 13th October, 1868, and of the income of the " school- 
house property ” from the date of its purchase to the same time ; 

(2) An account against the trustees of the deed of 17th April, 1869, 
of the income of Bhimsi Rutbonsi’s moiety of the Bhimpura property, 
and of its application ; 

(3) An account against the trustees of the deed of 13th October, 1868, 
of the income of both properties and of its expenditure according to the 
trusts of the deed. As I understood him, Punjabai was to render, or be 
liable upon, this account with the trustees of the deed. 

I deal with them in order : 

(1) It appears to me that it would, at this distance of time, be a 
hardship, amounting to a positive injustice, to direct Punjabai to bring 
in the first mentioned accounts even if, having regard to the Law of 
Limitation, I have the power to do so. She made over the property to 
trustees in 1868. Down to then she says that her itpris managed 
the property under her directions, and she swears that an anna of its 
income she never used for her own purposes- There is no evidence to 
the contrary to show that she did. The presumption, under the circum¬ 
stances, is that she faithfully discharged her duty, and no account should 
be directed against her— Attorney General v. Earl of Stamford{\), I am 
inclined to think, however, that such an account is barred under arc. 120 
of tho Limitation Act. even admitting that she was, as I consider that 
slie was, a trustee in whom the trust property was vested as the heiress 
appointed by the will of Bhimsi Ruttonsi. Tho evidence does not afford 
any ground for supposing that Punjabai has trust property in her hands 
which it is sought to follow. Tho claim is now reduced to a simple claim 
against her as trustee for an account of income and disbursement and for 
the balance, if any. It falls within the ruling in Saroda v. Brojo NathiH) 
followed in Shapnrji v. Bhikaiji (3). The remarks of the Judges in 
Meiropolitan Bank v. Tleironi^) do not militate against this view. Cotton, 
L.J., there assumes a [567] fund in the hands of a trustee and his waste 
or misapplication of it. These two facts proved, time, in England, does 
not bar the suit. These facts are not both proved here. In the absence 
of proof of dishonesty and fraud, no account can be directed against 
Punjabai in conjunction with the trustees of the deeds which she has 
executed, oven if hers have been tho bands, of which there is no proof, to 
administer the funds of the charities— Attor?tey General v. Ghcsterfield (5)* 
No account will, therefore, be directed. 

Tho remarks which I have made in an early part of my judg¬ 
ment dispose of the second account. Regular accounts of the income of 
the Bhimpura property” have been kept and adjusted each year, and the 
share of the neb income appertaining to Bhimsi Ruttonsi’s charities has 
been from time to time made over to Rupsi Bharmal, With the receipt 
of these sums from time to time tho trustees of the deed of 1863 will be 
charged, and, as far as the trustees of the deed of 1869 are concerned, the 


(l)IPh.747. (9)6 0.910. (3) 10 3.242. 

(4) 5 Ex. Div., 319. (6) 18 Boav. 596. 
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matter ends there and an account is unnecessary. The defendants Nos. 2, 
3, 4 and 11 are the present trustees of that deed, who are not also trus¬ 
tees of the deed of 1868. No account will be decreed against them. Two 
of them desire to retire. They can do so on taking the proper steps. 

(3) The real difficulty is as to whether an account should be directed 
against the trustees of the deed of 1868 and as to the nature of such an 
account if it be directed. 

The original trustees of tbe deed are all dead. Vardfaman Punsi died 
on lObh November, 1880 ; Eamji Jetha died in 1885. Eupsi Bharmal 
then remained the sole surviving trustee, and continued so until his death 
on the lObh March, 1889. By an oi-der of Court dated 26th August, 1889, 
the defendants Jethabhai Vardhman, Damji Eamji, Khetsi Jetha and 
TejpalGoresi were appointed trustees of the deed, and are now its trustees. 
Since their appointment there has been considerable litigation in 
reference to the “school-house property.” There can be no objection 
to directing them to bring in the account, so that on further directions the 
exact state of the funds may be known. It is not suggested [ 568 ] that 
there is any difficulty in bringing in this account, or that these trustees 
have not done what they could to carry out the trusts of their deed. 
Their accounts will be a mere matter of form from the date of their appoint¬ 
ment. The representatives of Vardhman Punsi and Eamji Jetha res¬ 
pectively, as such, have not been made parties to these proceedings, so that 
the account which the Advocate General presses for, is an account against 
the representatives of Eupsi Bharmal. Ought I to grant it ? It is 
admitted that it is a matter for the exercise of the discretion of the Court 
as to how far back the accounts should be directed. If directed here it 
would have to embrace the whole period from 1868, because, in order to 
arrive at the balance in any particular year to start with, the accounts of 
the preceding years would have to be investigated. Since the death of 
Eupsi the trustees of the deed have received from his estate the balance 
which they considered to be due from him to the charity. The decree 
awarding them that relief was passed in suit No. 113 of 1892, and is 
dated 10th August, 1893. The proceedings in that suit are relied 
upon as a bar to this claim. The trustees in that suit could have 
asked for an account, and did not. They omitted to sue in respect of 
that portion of their claim, and under s. 43 of the Code of Civil Procedure 
could not now sue in respect of it. The Advocate General, it is urged, 
represents the same interests as the trustees, and he is equally barred with 
them in now asserting his claim to an account. I am, I confess, much 
struck with this reasoning, and do not at present see the answer to it. The 
trustees and the Advocate General both represent the Jain commu¬ 
nity ; the Advocate General has no right independent of that commu¬ 
nity—Ma(?da/en College v. Attornety General (1). The trustees represent 
the derasar, and so does the Advocate General. It is not suggested that 
there was any fraud or collusion in the obtaining of the decree in suit 
No 113 of 1892. The defendants in that suit objected to a decree being 
passed againso them on tbe ground that this suit upon the same cause of 
action was then pending. The Advocate General was himself counsel for 
fhA nlaintiffs in that suit, and notwithstanding the defendant’s plea 
pressed for a decree. I bold that the decree in suit No. 113 of [ 569 ] 
1892 is a bar to the present claim of the Advocate General against the 

representatives of Eupsi Bharmah_ 

(1) 4 H. L. 0> 189. 
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Assuming, however, that 1 am wrong in that view, I still consider 
that I ought not to direct the accounts. I must consider the evidence laid 
before me, and having done so I think that it would not benefit the chari¬ 
ties to direct this account. So far as I can judge, it would result in nothing 
of importance even if a few errors were detected in the accounts. It would 
be a long and costly account, and at this distance of time the books would 
be the only evidence in the case. The Court can see now pretty nearly 
what they would show. The cost of taking the account would most pro¬ 
bably fall on the charity. On the whole I think that I am exercising a 
wise discretion in r’cfusing to open up these accounts. I must decree 
accordingly. 

The minutes of the decree will declare that the trusts declared bv the 
deeds of 1868 and 1869 are not in accordance with the directions declared 
in the will of Bhimsi Ruttonsi, and that they ought to be amended so as to 
bring them into accordance with such last-mentioned direction. 

Declare that the trusts declared by the will of Bhimsi Ruttonsi as set 
out in the judgment, and let the Judge in chamber rectify the deeds so as 
to bring them into accord with the trusts as declared by the judgment. 
Declare that the charges of fraud and dishonesty made against Punjabai 
and Rupsi Bharmal respectively have not been established. 

Let an account be taken of the net income and profits of the proper¬ 
ties comprised in the deed of 1868 and of all other moneys which have 
come to the hands of the defendants, the present trustees of the deed of 
1863, as such trustees, and let it be ascertained what sum they now hold 
as such trustees. 

The relators to pay the costs of the defendants Punjabai and Rupsi 
Bharmal s repre.-entativos occasioned by the charges of fraud and dis¬ 
honesty and of the claim for an account against them and to pay their 
own costs on these heads. The Advocate General to have his general 
costs, except as aforesaid, paid out of the trust funds. 

[570] The trustees of the deed of 1869 to have their costs out of the 
trust funds taxed as between attorney and client. 

The trustees of the deed of 1868 to have their costs out of such funds 
taxed as between attorney and client. 

Decree accordingly. 

Attorneys for plaintiffs:—Messrs. Ardssir^ Ilormasji and Dinshaw, 

Attorneys for defendants:—Messrs. Payne, Gilbert and SayaniM&^sxs. 
Little, Smith, l^ichohon and Boioen, and Messrs. Wadia and Gandhi. 
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ORIGINAL CIVIL. 

Before Barjley, C. J. {Actmg), and Mr. Justice Farran. 


■GaNESDAS RAMNARAYAN AND OTHERS, iPlaiutifs) V. LaCHMIN ARATAN 
AND OTHERS (Defendants).'*' [29th June and 20feh July, 1894.] 

Hundi—Shah jog hundi—Sh^h jog huodi endorsed to a particular person—Stolen hundi 
—Payment by drawee ivithout inquiry to lorong person—Liability of drawee to 
lawful otuner of hundi. 

On the 8th December, 1393, the plaintifi at Sholapore having bought a shah 
jog hundi there, drawn upon the defendants in Bombay, endorsed it to Ramrukh 
Ramkisson and sent it by post to him for collection. In course of its transmis¬ 
sion it was stolen, and the name of Rimrukh Ramkisson was expunged, and 
another name, viz., that of Dwarkad-as Lalji, was substituted. On the 9th 
December, 1893, the hundi was presented for payment to the defendants in 
Bombay by a person giving bis name as Dwarkadas Lalji, and the defendants 
paid it without inquiry as to the responsibility or position of the person to whom 
they paid it. The plaintiff sued the defendants for value of the hundi. 

Held—{1) that the defendants were guilty of conversion of the hundi and were 
liable to the plaintiff, the lawful owner thereof, in trover. 

(2) that the hundi continued to be shah jog after being endorsed to a particular 
person. 

[F., 9G.W,N. 811; R., 5 C.W.N. 313 (317) ; 16 Bom. L.R. 434 = 25 Ind. Gas. 52.] 

Case stated for the opinion of the High Court under s. 69 of the 
Presidency Small Cause Courts Act (XV of 1682) by C. W. Chifcfcy, Chief 
Judge. 

The plaintiff having bought at Sholapur a shah jog hundi drawn 
upon the defendant ac Bombay endorsed it to his agent at Bombay, 
Ramrukh Ramkisson, and sent it by post to him for collection. In course 
of its transmission it was stolen, and the [571] name of Ramrukh Ram¬ 
kisson was expunged, and another name, that of Dwarkadas Lalji, 
was substituted in its place. On the 9th December, 1893, the hundi was 
presented for payment to the defendants in Bombay by a person giving 
his name as Dwarkadas Lalji, and the defendants thereupon without 
inquiry paid it. The plaintiffs in this suit sought to recover the value of 
the hujidi from the defendants. 

The following is a full statement of the facts as stated in the judgment 
of the Chief Judge :— 

On the 8th December, 1893, the plaintiffs’ firm at Sholapur bought a 
shah jog hundi at that place and paid full value for the same. It was 
then endorsed in favour of Ramrukh Ramkisson, the plaintiff’s agent in 
Bombay, for realization, and on the same day sent to him by post. At 
the same time a post card was sent advising the despatch of the hundi. 

Neither letter nor post card arrived at their destination. Not hearing of 

their arrival, the plaintiffs’ firm sent a second post card, in reply to which 
their agent stated that no hundi was received. The plaintiffs at 
Sholapur thereupon on the 14th December, 1893, went to the drawer and 
demanded a pei/ia. The drawer, however, having by that time received 
the khoka from the defendant, declined to give a petha. The plaintiffs’ 
man then came to Bombiy to make inquiries. It then appeared that the 
.hundi had been presented to the defendant on the 9bh December, 1893, by 
some person giving his name as Dwarkadas Lalji and giving an address in 

--- * 22 

• Small Cause Court Reference No. -^^of 1894. 
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Hanuman Gully, and that the defendant had sent the money there by his 
man, who had paid it to some one whom he took to be the cashier of the 
said Dwarkadas Lalji. On the defendant’s man going there again with 
the plaintiifs’ man, no trace of any person known as Dwarkadas Lalji 
could be found, nor were his whereabouts discovered. It was quite clear 
that the htmdi was stolen or intercepted during transit and the name of 
Ramrukh Ramkisson exounged and that of Dwarkadas Lalji substituted. 
The defendant admittedly paid the amount of the hundi without inquiry 
as to the respectability or position of the person to whom he paid. 

The above facts having been proved, the Chief Judge gave his 
judgment as follows :— 

[572] “ I have no hesitation in adhering to iny former finding that 
the old established custom still prevails, and that a defendant cannot 
avoid liability in respect of a shah jog hiuidi which he has paid, unless he 
can show that he has paid it to shah. The only question is whether in 
this case the hundi being specially endorsed makes any difference. No 
doubt the effect of the endorsement would be to restrict payment to the 
indorsee or some one claiming through him ; but this cannot, in my 
opinion, render the words shah jog nugatory, and I think payment could 
only be made to such endorsee after due inquiry to see whether or not he 
was shah. This view is borne out by the case of Thaktir Das v. Futteh 
Mull (1). and is also in accordance, to a certain extent, with the view 
taken by the defendant’s own witnesses, who say they never look to the 
endorsement buc only to the body of the hundi. No authority has been 
Quoted in support of the proposition that a shah jog Jmndi loses its 
character as such, by being endorsed in favour of a particular person. 

As to whether the acts of the defendant amounted to a conversion 
of the hundi, I think that there can be no doubt. By accepting it, paying 
the amount to a person not entitled to it, and receiving the khoka and 
forwarding it to the drawer, the defendant clearly converted the hinidi to 
his own use and deprived the plaintiff, the lawful owner of the hundi, of 
his right in it. The plaintiff can, therefore, sue him in trover. 

“Tlie charges of negligence on the part of the plaintiff are unsupported 
by any evidence, and must fail. In my opinion, the plaintiffs acted with 
all due diligence, and ho\vever soon they communicated with the defend¬ 
ants ifc would have been of no avail, as the hundi was paid onthe9bh 
December, 1S93. the very next day after its despatch. In my opinion, also 
the defendant is deserving of blame in not paying more attention to the 
endorsement on the hundi, a cursory glance at which would show that it 
had been tampered with, something expunged, and the name of Dwarkadas 
Lalji written over. Under these circumstances 1 must pass a decree for 
the plaintiffs for Rs. 1,010 and costs, and certify Rs. 135 as the profes¬ 
sional costs of the plaintiff’s attorney. At the request of the defendant I 
make my judgment contingent on the opinion of the High Court.” 

The following was the case stated for the High Court:— 

*‘l. This was a suit brought by the plaintiffs as the last honafide 
holders for value of a hundi for Rs, 1,000 to recover that sum and interest 
from the defendants, who were the drawer and drawee of the said hwidi* 

“2. On reading the plaint I was of opinion that there was no cause 
of action therein disclosed against the first defendi^nt, the drawer of the 
hundi, and acting on the suggestion of the Court, the plaintiffs’ attorney 


(1) 7 B. L. R. 276. 
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accordingly withdrew his claim as against the first defendant, and the suit 
proceeded against the drawee alone, who is hereafcer calied the defendant. 

[573] 3. The facts of the case are fally set out in my judgment, 
copy of which is hereto annexed, and to which for brevity's sake I crave 
leave to refer. 

‘ 4. I was of opinion, on the evidence, that there had been no such 
change in the custom of merchants with regard to paying shah jog hundi 
as the defendant alleged, but that the custom as stated in the case reported 
at 6 Bom. H. C. Rep. 24, still obtained and is in force, and that such a 
hundi was only payable to a person who was shah, of which fact it is 
necessary for the payee to satisfy himself before he can safely make 
payment. 

“ 5. I was of opinion that in this case the defendant having 
admittedly paid the amount of this hundi, without any in.juiry, to a person 
who was not shah, and having received the khoka with an endorsement 
of payment, and having returned the same to the drawer, had been guilty 
of conversion of the said hundi and was liable to the plaintiffs, the lawful 
owners thereof, in trover (see Lovell v. Martin (1). 

“ 6. It did not, in my opinion, alter the character of the hundi 
that it was endorsed for realization in favour of a particular individual. 
That fact could not, I thought, absolve the defendant of the duty which 
would otherwise lie upon him of making inquiries as to the respectability 
and position of the payee (see Thakur Das v. Futteh Mull (2) ). 

“7. Under these circumstances I held that the defendant had 
converted the hundi to his use, for which act he was answerable to the 
plaintiffs. I, therefore, passed a decree against him for Rs. 1,010 (the 
amount of the said hundi and two months' interest at the rate of 6 per 
cent, per annum) and costs, and certified Rs. 135 as the professional costs 
of the plaintiff's attorney. At the request of the defendant's pleader I made 
niy judgment contingent on the opinion of the High Court. 

“ 8. The defendant’s pleader formulated the following questions ;— 

“ (i) Whether the circumstances of the case amount to a conversion 
of the hundi on the part of the defendant ? 

[674] “ (ii) If yes, whether the defendant is liable to refund to the 
plaintiffs the amount of the hundi7 

“ (iii) Whether (the hundi being payable by endorsement to Dwarka- 
das Lalji), the defendant is not discharged by such payment? 

(iv) W^hether the hundi continued to be a shah jog hundi after being 
endorsed to a particular person ? 

** (v) Whether the drawee’s omission to detect the alteration is such 
negligence on his part as to render him liable to the plaintiffs? 

“ Whether there was any privity of contract between plaintiffs, who 
were the payees of the hundi, and the defendant, the drawee, who had not 
accepted in their favour ? 

“ 9. The first question appeared to me to be a question rather of fact 
than of law, but otherwise unobjectionable. 

“ The second question depends on the answer given to the first. 

“ To the third and fourth questions I have no objection. 

“The points raised by the fifth and sixth questions were not decided 
by me, as on the view which I took of the case it appeared to be unneces¬ 
sary- 1 apprehend, therefore, that their Lordships will not answer tham^ 
unless their opinion on the point of conversion should be contrary to mine. 

(1) 4 Taunt, 799. (3) 275. 
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In case that may be so* I should perhaps mention that, in my opinion, and 
as a point of fact, the defendant was negligent in not detecting the forged 
endorsement on the htmdi, inasmuch as it is apparent, on the most 
cursory glance, that some name has been expunged and the name of 
Dwarkadas Lalji written over it in a handwriting different to that of the 
rest of the endorsement. 

*' 10. With these remarks I leave the case in their Lordships’ hands. 
The defendant has deposited in Court the amount of the decree and costs, 
together with Rs. 50 to meet the costs of reference.” 

hanq and Scott, for the second defendant:—The question is whether 
the drawee who has not accepted is liable to the holder and endorsee. It is 
not a question of his liability to the drawer. We say there is no privity of 
contract between the plaintiff and the [575] defendant. We contend 
that the judgment in Davlatram v. Bulakidas (1) applies to the case where 
a htindi without endorsement is presented for payment. It is only then 
that the obligation to inquire into the solvency and respectability of the 
shah arises. But there is no such obligation where, as in this case, the 
name of the person actually presenting the hiindi appears endorsed upon 
it. The only obligation in such a case is to see that the person so named 
in the hiazdi is the person presenting it. That person is then the shah. 
No further inquiry need be made. We rely on the case of Thakiir Das 
V. Fiitteh MiilL (2), They also cited Sulleman H^isscin v. The Netu 
Oriental Bank Corporation (3) and Lovell v. iMartin (4). 

There was no negligence on the defendants’ part, inasmuch as they 
ascertained that the name of the person who presented the huyidi was 
the name endorsed on it. He referred to s. 85 of the Negotiable 
Instruments Act and s. 59 of the English Act IG and 17 Viet., c. 59. 

[Farran, J.—You must i*ead the whole of the Negotiable Instru¬ 
ments Act with reference to s. 2. Local usage is not atl'ected.] 

Inverarity, for plaintiff:—The plaintiff is found to be the lawful 
holder of the hundi. He as lawful holder endorsed it to bis agent for 
collection. It was stolen, and an endorsement was forged on it. A 
forged endorsement is a nullity ; Chalmers on Bills of Exchange, p. 63— 
80. The hundi is to be regarded as if there was no name in ib. 

Dwarkadas Lalji was never the shah to whom payment was to be 
made. He referred to Thakur Das v. Futteh Mull (2) ; Byles on Bills of 
Excliange, p. 346. The Negotiable Instruments Act is to be read with 
ss. 6, 7 and 10 and s. 85. The defendant's honesty is irrelevant: Pollock 
on Torts, 310-311 ; Hollins v. Fowler (5). 


C«r. adv. vult. 


JUDGMENT. 

[576] July 20. Bayley, C. J.—From the case stated by the Chief 
Judge of blie Court of Small Causes, Bombay, it appears that on the 8th 
December, 1893, the plaintiffs' firm at Sholapur having bought a shah jog 
hundi for Bs. 1.000, and paid full value for it, endorsed ib in favour of 
Ramrukh Ramkisson, their agent in Bombay, for realization, and on the 
same day, sent it to him by post. At the same time a post card was sent 
advising the despatch of the hundi. Neither letter nor post card arrived 
at its destination. The hundi had been stolen or intercepted during the 


(l) 6 B. H. C. R. 0.0.J. 24. 
is) 15 B. 267. 

(5) L.R. 7 H. L. 757. 
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(2) 7 B. L. R. 275 (278, 802). 
(4) 4 Taunt, 799. 
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transit, the name of Ramrukh Ramkisson expunged, and that of Dwarka- 
das Lalji substicuted. Not hearing of its arrival, the plaintiffs’ firm 
sent a second post card, in reply to which their agent stated that no 
hundi had been received. The plaintiffs at Sholapur, thereupon, 
on the 14th December, 1893, went to the drawer and demanded a patha. 
(duplicate). The drawer, however, having by that time received the 
khoka (receipted hundi) from the defendant declined to give a petha. 
The plaintiffs’ man then came to Bombay to make inquiries, and it then 
appeared that the hundi had been presented to the defendant on the 9th 
December, 1893, by some person giving his name as Dwarkadas Lalji and 
giving an address in Hanuman Gully, and that defendant had sent the 
money there by his man, who paid it to some one whom he took to be 
the cashier of Dwarkadas Lalji. On defendant’s man going there again 
with plaintiffs’ man, no trace of any person known as Dwarkadas Lalji 
could bo found, nor was his whereabouts discovered. 

The Chief Judge was of opinion that defendant having admittedly 
paid the amount of the hundi without any inquiry to a person who was 
not shah, and having received the khoka with an endorsement of payment, 
and having returned the same to the drawer, had been guilty of conversion 
of the hundi, and was liable to the plaintiffs, the lawful owners thereof, 
in trover. He was also of opinion that it did not alter the character of 
the hundi that it was endorsed for realization in favour of a particular 
individual, and that that fact coaid not absolve the defendant of the 
duty which would otherwise lie upon him of making inquiries as to the 
respectability and position of the uayee. 

[577] The hundi, which is in the Marvadi language and character, is 
not made payable to any particular person by name, but, according to the 
translation annexed to the proceedings, states: Immediately on the 
receipt of the hundi please pay the money in hundi currency to the shah. 

Now the meaning of hundis made payable to shah and the usage in 
regard to such documents among native merchants on this side of India 
was very fully considered in a case which came before Sir Joseph Arnould 
in 1869 in which a large body of evidence was given on the subject— 
Davlatram v. Bulakhidas (1); and. as s. 1 of "the Negotiable Instruments 
Act. 1881" (Act XXYI of 1881) states that nothing in that Act contained 
affects any local usage relating to any instrument in an oriental language, 
unless such usages are excluded by any words in the body of the instru¬ 
ment which indicate an intention that the legal relations of the parties 

thereto shall be governed by that Act, and no such words are to be found 
in the hundi in Question, the usage proved as well as the decision in that 
case afford a guide of which this Court can avail itself in the determination 
of the points submitted for our consideration by the Chief Judge of the 

Small Causes Court. 

In his very able judgment in that case Sir Joseph Arnould said (p. 25; 
that ''hundis made payable to shah, shah jog i, differ from bills of exchange 
in one very material circumstance, amongst others, that, as a general rule, 
the acceptance of the drawee is not written across them, so as thereby to 
give them an additional degree of mercantile credit, and to that extent 
make in just to impose an additional degree of liability on the acceptor, 
and “that as a general rule fmndis are very frequently not presented 
for acceptance before they are presented for payment, before, that is 
they are either duo or overdue." It is also stated, said the learned 
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Judge, “that the name of the shah or parson who has bought or holds 
the hundi must always be endorsed on it, before it is presented.*' At 
p. 27, be says : “ It will be convenient to advert to those points in 

which both parties substantially agree. And first as to the very important 
point of the meaning attached in the Hindu mercantile world to the 
formula ‘Payableto shah.' Now the result of the evidence on both sides 
[578] as to this point, supported by the learned etymological evidence of 
Mr. Balaji Pandurang, is clearly this, that shah means a responsible and 
respectable person, a man of worth and substance known in the bazar. 
A hundi payable to shah is paid on the responsibility of the shah. If he 
be nob known to the drawee, inquiry is to be made about him, and the 
amount of the hundi isnot paid till that inquiry is satisfactorily answered, 
or till some one known to the drawee is found to identify him or speak to 
his responsibility.” 

The defendant was well aware of the existence of this usage, as it 
was alleged on his behalf at the bearing that the custom of merchants 
had changed with respect to the necessity which previously existed of 
making due inquiries before payment of a shah jog hundi, but the Chief 
Judge states that the defendant had entirely failed to prove any such 
change of custom, and that his witnesses called for that purpose were 
utterly unreliable. 


The Advocate General, who appeared for the defendant in the argu* 
ment in this Court, relied upon a dictum of Sir Barnes Peacock, C. J., 
reporfed in VII Bengal L. R. 289, note III, to the effect that the hxLudi 
in that case would pass at any rate prior to acceptance by delivery. The 
hu7idi there was drawn in Bombay on a firm in Calcutta and was payable 
fifty-one days after date in favour of Sewdas Damoni. The case was 
decided in 1865, four years before the decision of Sir J. Arnould, and it 
is difficult from the report to discover whether the hundi there was or 
was not a shah jogi hundi. The words shah jogi or shah do not occur 
anywhere in the report, and if the hundi in that case was not a shah jogi 
one, the expression of opinion of Sir Barnes Peacock would be extra 
judicial and of no binding authority. In a case which came before the 
Appellate Court at Calcutta iu 1S71 —Thakur Das v. Futteh ^ull (1) the 
dictum of Sir Barnes Peacock, C. J., was relied on, on behalf of the defend¬ 
ant, but the Court said that it was not clear how that expression of opinion 
was pertinent to tlie case before the Court, and that it supposed that the 
Court never meant to lay down that under Hindu law every one who took 
the hundiy even though he obtained it by fraud, would be treated as a '*s/ia7i 
jog. The Judges said p. 302 : then who answers to the term * shah jog * 
unless it bo the person designated by real (not ficiitious) endorsements ? 
[579] Ana when a Hindu maker or rightful owner of a hu 7 idi payable 
in terms to the shah jog endorses it as sold or sent to A, he obviously 
means to pass the right of dealing with the hundi to A alone (p. 303)’* . 

* ' . ' • ‘ ^ certainly am not aware (said Phear, J., in delivering 

the judgment of the Court) of any rule of Hindu law, oustomary or other¬ 
wise, wliich would have the effect of making the word 'shah jog* mean 
payable to bearer, quite independently of the endorsements” (p. 301). 

Reliance was also placed on behalf of the defendant on s. 85 of the 
Negotiable Instruments Act. 1881. That section says : “ Where a cheque 
payable to order purports to bo endorsed by or on behalf of the payee, the 
drawee is discharged by payment in due course.*’ Assuming that that 


(1)7 B. D. R. 275. 
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In the present; case, paymeafe to Dwarkadas Lalji was not “payment 
in dae course," as the dafandaat was boun i by the custom of Hindu mer¬ 
chants to make inquiries as to the person who presented the hundi to him 
for payment, and the Chief Judge has found that the defendant admittedly 
paid the amount of the Jiiutdi without inquiry as to the respectability 
or position of the person to whom he paid ; and, moreover, he found 
as a fact that the defendant was negligent in not detecting the forged 
endorsement on the hundi, inasmuch as it was apparent on the most 
cursory glance that some name has been expunged and the name of Dwar- 
kadas Lalji written over it in a handwriting [580] different to that of the 
rest of the endorsement. He also found that the defendants’ own witnesses 
said that they never looked to the endorsement, but only to the body of the 
hundi. The Chief Judge added that no authority had been quoted to him, 
nor was any cited to us, in support of the proposition that a shah jogi 
hundi loses its character as such by being endorsed in favour of a particular 
person. We tbink that the Chief Judge was justified in holding, upon the 
authority oi Lovell wMartin (1), that the defendants had been guilty of 
conversion of the hundi and were liable to the plaintiffs, the lawful owners 
thereof, in trover. 

A similar point was decided in April, 1891, in England. There the 
payee of a crossed cheque specially endorsed it to the plaintiff and posted 
it to him. A stranger, having obtained possession of the cheque during the 
course of transmission, obliterated the endorsement to'the plaintiff, and 
having substituted a special endorsement to himself, presented it at the 
defendants’ bank and requested them r.o collect it for him. They did so, 
and handed the money over to him. In an action brought by the plaintiffs 
for conversion, it was held that the defendants were liable for the amount 
of the cheque— Kleimuort Sons d Co. v. Comptoir National D'Escompte 
De Paris (2). 

We, therefore, agree with the view taken by the Chief Judge and 
answer the questions he had submitted to this Court thus :—We hold—-(1) 
That the circumstances of the case amount to a conversion of the hundi 
on the part of the defendant. (2) That the defendant is liable to refund to 
the plaintiffs the amount of the hundi. (3) That (the hundi being payable 
by endorsement to Dwarkadas Lalji) the defendant is not discharged by 
such payment. (4) That the hundi continued to be a shah jogi hundi after 
being endorsed to a particular person. It is unnecessary to return any 

11) 4 Taunt, 799. (2) (1894) 2 Q.B. 157. 
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section might be applicable to a Marvadi huudi^ the hundi in the present 
case, we may remark, is not a cheque, and is not payable to order, but to 
the shah. By s. 6 a cheque is defined to be a bill of exchange drawn on a 
specified banker ; a bill of exchange is by s. 5 stated to be an instrument 
directing a certain person to pay a certain sum of money to or to the order 
of a certain person or to the bearer of the instrument whereas this hundi 
is payable to the shah, and. as already noticed, Sir Joseph Arnould points 
out how bills of exchange differ from hundis like the one now in question. 
Then by s. 85 the drawee is discharged only “ by pavment in due course." 
And by s. 10 payment in due course means payment without negligence 
to any person in possession thereof under circumstances which do not 
afford a reasonable ground for believing that he is not entitled to receive 
payment of the amount therein mentioned." 
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answers to the fifth and sixth questions. The costs of this reference will be 
costs in the case to be taxed on the original side of this Court. _ 

Attorneys for the plaintiffs :—Messrs. Little^ Smith, Nicholson and 

^'^^^Attorneys for the defendants Messrs. Bhaishankar and Kanga. 


18 B. 581. 

[581] CRIMINAL EEVISION. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


In re Devji valad Bhavani and another.* [11th September, 1893.] 

Criminnl Procedure Code (dct X of 1882), ss. 478 andl95—Civil Procedure Code (XIV 

ss 279 ^l^^InoniTu into clavn to attachedprojyerty Civil Court s-power 
to commit the party making ' such claim or his witness on a charge of forgery and 
perjury— Subsequent civil suit by claimant to establish his right to the property— 
Slay of Criminal proceedings peiiding civil lihgation. 

It is not an invariable rule that criminal proceedings should be stayed during 
the pendency of civil litigation regarding the same subject-matter. 

Certain property was attached in execution of a decree. Thereupon accused 
Ne. 1 applied to have the attachment raised, on the ground that he had pur¬ 
chased the property from the judgment-debtor under a sale-deed executed long 

before the date of the attachment. In the summary inquiry which was made 
under s 278 of the Cede of Civil Procedure (Act XIV of 1882). he produced the 
sale-deed, and accused No. 2 was called as his witness and supported his claim. 
The Subordinate Judge found that the deed .was a forgery, and selected the 
claim. Proceeding then under s. 47S of the Code of Criminal Procedure (Act X 
of 1882 ) he held the inquiry directed by that section, and committed both tne 
ftcousedto the Sessions Court on charges of perjury and forgery. During the 
pendency of the inquiry under s. 478. the accused No. 1 filed a civil suit to 
establish the genuineness of the sale-deed and set asido the attachment. Me 
also applied to the High Court to quash the commitment or stay the criminal 
proceedings pending the disposal of the civil suit. 

Eeld, refusing the application, that the mere fact that a regular suit was filed 
to establish the genuineness of the sale-deed was not a sufficient ground for 
quashing the commitment, or for adjourning the trial ponding the hearing ot 

the civil suit. 

Held also that the power given to a Civil Court under chap. XXXV of the 
Code of Criminal Procedure (AotX of 1892) to take aotiou regarding any 
offence referred to ins. 195” is not ordinarily restricted, in regard to offences 
relating to documents, to such offences only when committed by a party to the 
proceeding in which the document was given in evidence. It extends also to 
such offences when committed by a witness of the party, 

TF 1 Bom. Gr, Cas. 212 = 14 Bom. L.R. 968 —13 Cr. li.J. 848= 17 Ind. Gas. 720; R., 

’ 2G B. 785 (700); 23 C. 610 (613. 620); 31 C. 858 (861); 34 G. 848-6 C L.J. 531 = 
11 CAV.N. 712 (714) —5 Cr.L. J. 480; 37 C. 250=10 O.Ij.J. 564 — 14 O.W.N. 830 
= 11 Cr L.J, 37 — 4 Ind. Cas. 710; 32 M. 49 (57) =9 Or.Tj.J. 41 — 19 M.Ij.J. 42«- 
4 M.L.T. 404; 15 C.W.N. 565=12 Cr. L.J. 101-0 Ind. Cas, 577 ; D., 30 H. 226 
(227) = 6 Cr. L.J. 131.] 


This was an application under s. 435 of the Code of Criminal 
Procedure (Act X of 1382). 

Certain property was atbacliod in execution of a decree. Thereupon 
Dovji valad Bhavani (accused No. 1) applied, under s. 278 of the Code of 
Civil Procedure, to have the attachment raised, alleging that the property 
attached had been previously sold [582] to him by the judgment-debtor 
by a deed of sale dated lObh September. 1892. 


Criminal Revision No, 214 of 1893. 
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The Subordinate Judge, who investigated the claim, under s. 278 
was of opinion that the sale-deed was a fabrication, and that it was 
fabricated for the purnose of saving the property from being taken in 
execution. He, therefore, on 28Gh June, 1893, disallowed the claim and 
at once proceeded to hold an inquiry, under s. 478 of the Code of 

J882),as to whether the accused should be 

committed for trial on the charge of forgery, &c. 

Pending this inquiry, Devji (accused No. 1) on 3rd July, 1893 filed a 

°u Procedure (XIV of 1882) to 

rr StembT 189^ 

nnd«?= Subordinate Judge completed the inquiry 

?he P f c® Procedure Code, and committed the accused 

to the Court of Session,—accused No. 1 on charges framed under sc, am 

468, 471, 11^ 193 and 207 of tbe Indian Penal Code (XLV of 1860) and 
accused No. 2 under s. 467 and 193 of the Penal Code. ^ “ 

ft,. accused applied to the Sessions Court to quash 

the order of cotnmittal in respect of the charges under ss. 467, 468 and 114 

of the Penal Code, and to stay further proceedings in respect of tbe other 
charges pending the disposal of the Civil suit which accused No 1 had filed 

under s. 283 of the Code of Civil Procedure. This applicatTon was r^fected 

by the Sessions Judge. 

The accused then applied to the High Court under its revisional iuris- 
diction. ■' ® 


The High Court sent for the record and proceedings of tbe case 
[583] Inverarity (with him M. B. Choubal), for the accused' —The 
T.m to have stayed all criminal proceedings against the accus- 

ed till the decision of the Civil suit which is brought by accused No 1 
To carry on criminal proceedings during the pendencv of the civil suit has 
the effect of intimidating witnesses. And this Court has often acted on 
the principle that criminal proceedings should not go on during the 
pendency of the civil litigation —In re Shri Nana Maharaj (1). The 
Subordinate Judge was mistaken in framing charges under ss. 467 468 
and 471 of the Penal Code. There was really no forgery. Execution of 
the sale-deed is admitted. The allegation is chat the sale is a colourable 
transaction intended merely to secure the proprety from attachment 
That does not make the deed a forgery. As regards accused No 2 he 
was not a party to the investigation under s. 278 of the Code of 
Civil Procedure. He was only a witness in that proceedinc ChanfAr 
XXXV of the Code of Criminal Procedure (X of 1882) is not, therefore 
applicable in his case. Section 476 of the Code authorizes a Court to 
make an inquiry into those offences only which are referred to in 
s. 495. And s. 195. cl. (c), refers to offences in respect of documents 
which are committed by a party to any proceeding.” The word “party” 
does not include a witness in such proceedings. It is. therefore, clear that 
with respect to accused No. 2 the Subordinate Judge had no authority 
to hold an inquiry under s. 478 of the Code of Criminal Procedure, or 
commit him to the Sessions Court on a charge of forgery. ’ 
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1893 Eao Saheb Vasudev J. Kirtikar, Government Pleader, for the 

Bep. 11 , Crown :—The civil proceedings out of which the present prosecution has 

- arisen, had come to an end before the inquiry under s. 478 of the Code 

Criminal of Criminal Procedure was begun. Pending this inquiry, the suit was 
Revision, brought under 8 . 283 of the Code of Civil Procedure. The object of this 

- suit is simply to frustrate the criminal prosecution. Under s. 478 of the 

18 B. SSL Code of Criminal Procedure the Subordinate Judge had jurisdiction to 

hold a preliminary inquiry into the charges of perjury and forgery against 
both the accused. If the Judge [584] was satisfied that either the 
parties to the proceeding or their witnesses had committed perjury or any 
other offence against public justice, he was justified in directing a criminal 
prosecution— In the matter of Mutty Lall Ghose{l). When a Judge 
directs a criminal prosecution, the High Court has no power to set it 
aside— Queen Empress v. Rachappa (2). Nor should it stay the 
criminal proceedings pending the final decision of the civil suit— In the 
matter o/the petition of Ramprasad (3), The ^ord forgery is used as a 
generic term in s. 463 of the Indian Penal Code. It is used in a 
comprehensive sense in s. 195 of Act X of 1882, so as to embrace all 
species of forgery including the offence under s. 467 of the Penal Code. 
The order of committal on charges under ss. 467, 468 and 471 of the Code 
was, therefore, proper, 

JUDGMENT. 

Candy, J.—No doubt this Court has often acted on the principle 
that criminal proceedings should not go on during the pendency of 
civil litigation regarding the same subject-matter. But we do not 
think that this is an invariable rule. Under the circumstances of the 
present case as recited by the Subordinate Judge there was no course 
open to him but to make inquiries, under chap. XXXV of the Criminal 
Procedure Code, regarding the genuineness of the transaction pub forward 
by the party who applied to raise the attachment. The fact that a 
regular suit has now been filed to establish the genuineness of that 
transaction is not sufidcient to enable this Court to quash the commitment 
regularly made by the Subordinate Judge to the Sessions Court, or to 
direct the trial to be adjourned pending the hearing of the civil suit, and 
possibly of an appeal and second apoeal. 

The Sessions Court being thus seized of the case, we do nob think it 
expedient to go into the merits, or express any opinion whether the 
offences recited in the charges as drawn up by the Subordinate Judge are 
those which prima facie, according to the facts of the prosecution, would 
be the most appropriate to include in the indictment. It will be for the 
accused to make an application [585] if so advised, to the Sessions Judge 
requesting that they may be released on bail. 

With regard to the contention that the commitment of the accused 
No. 2 is illegal in regard to any offence relating to documents because he 
was not a party but only a witness to the proceeding in the Civil Court, 
we think that the power given to the Civil Court under chap. XXXV of 
the Criminal Procedure Code to take action regarding “ any offence refer¬ 
red to in s. 185 is not ordinarily restricted, in regard to offences relating 
to documents, to such offences only when committed by a party to the 
proceeding in which the document was given in evidence. No doubt 
sanction is only requisite in such a case, prosecution of a witness for an 

^ ~ - . . . 9 . 

(1) 6 C. 308. (2) 13 B. 109. (3) B.L.R. Sup. Vol, 436. 
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included both a partv and a witness “ sanction which 

W are the ofifences describld b ^ /eg or n 

475 or 476 of the ledian Penal Code I ss. 471, 

IS necessary in regard to nrosecution for rh ‘■t'at sanction only 

have been committed by a partv when such offences 

offences ins. 476, so as tUaTe1t\Xr/ 

a party to the Sessions Court on efaar««/.f ^ ™ 

meats, and illegal for him at the same time f ’^slating to doeu- 

party on similar charges. ‘ commit a witness of the 


Application rejected. 


[586J appellate CIVIL. 

Before Sir Charles Saraent Kt Ph-iaf r .*■ •. 

<^rgent. Kt .^ Chief J ustice, and Mr. Justice Bayley. 

GaNGADHARRAO VenKATESH and 0 THPR<? (ny>‘ ■ r r>7 
Appellants v. Shidramapa Balapa DnsAf AMn Platntiffs). 

Defendants) Respondents.* [Hth September?893 

Limtianon Acif^Fo/1877),.. ’• ; 

Certain letters admittina a (l«hi ^^Oning, what amounts to. 

who was a desai. The only word^ however'*'oTthfi^?.® of the debtor, 

his own handwriting were the words " ouru were actually in 

‘‘’f ‘’^sinning of each letter and the w^rds^“ ^ 5^® o\o'‘ed preceptor is 
feth fcarana III nrnnnti” (let this be known Whir bahut kay lihine, 

regard ; this is the representation) at thlend^*r/ w “ead be written. Keep 
this was the usual mode of signing anrauihenHe t evidence that 

^eTrth rr® defendant belonged!"'" 

bottom’of letterrwhlKsthTwn^o be\'’h0usua^^^^^^ ‘°P»“d 

_ °^g°etur."isThruhVs%^ntVm TusZ^TaULl 

,._ ^ * Second Appeal, No, 636 of 1890 

hSeotion 19 of the Limitation Act (XV of 1877) 

0/ acknowledgment in writina —Tf 

Sof hahT^ application in respect of any 

menfc of liability in respect of such property or right hL hL acknowledg- 

the party against whom such propLty or^?gh Is claimed oT® signed by 

whom he derives title or liability, a new period of hmS; ®a!“® ‘trough 

so siS ®‘‘"“ ‘‘® ‘ime when tr^okfowl^me'nrri 

rcs.i?;rs, s:f-".M” S " 

.tv. w S VS;"*' .t™:."" SU' “ .“K 

,g»fS5!r.u£.Ll“ ...k., „ g, „ 
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by the debtor with the view of showing that he intends to bo bound by the doou- 
znent, renders the document effective as an acknowledgment under the section. 
Whether the oiroumstance of the debtor not signing his name, is the result of 
necessity as in the case of an illiterate debtor, or of custom as in the case of a 
class of debtors having a special status in the community, can be of no import¬ 
ance. 

[Appl., 31 C. 1043=9 G.W.N, 83 (8fi).] 

Second appeal from the decision of A. D. Pollen, District Judge of 
Belgaum. 

[587] The plaintiff sued to recover the sum of Rs. 1,988, due on a 
bond executed by the father of the defendants on 17th July, 1878. The 
bond was payable by instalments, the first of which was to be paid on 
30th November, 1878, and it provided that in default of payment of an 
instalment the whole sum should be recoverable. 

The suit was filed on the 15th March, 1888, and claimed to recover 
the whole sum on the ground of default in paying the first instalment. 
In order to prevent the bar of limitation the plaintiS relied on certain 
letters addressed by the deceased defendant to the plaintiff s undivided 
brother. He contended that these letters were signed acknowledgments 
within the meaning of 8. 19 of the Limitation Act (XV of 1877). The 
letters were all written by a third person in the defendant’s name; and 
the question was whether they were "signed” by the defendant as required 
by the section. The letters began with the words "To the creditor from 
Rajeshri Desai.” The only part of the letter, however, in the defendant’s 
own writing wore the words " guru samartK' the exalted preceptor 
is strong) which were written at the beginning, and the words kalave, bahut 
hay lihine lobh karava hi vinanti'* (let this be known. What more need 
be written. Keep regard ; this is the representation). 

Evidence was given that this was the usual mode of signing and 
authenticating letters and informal documents by persons of the class to 
which the defendant belonged. 

The Subordinate Judge held that the letters were sufficiently ** signed. 
and that the suit was not barred. The following is an extract from his 
judgment. 

"The next point is, whether the three letters of the Desai can be treated 
as acknowledgments as required by s. 19 of the Limitation Act. That 
section lays down that an acknowledgment must he in writing signed by 
the debtor or by an authorized agent. In ordinary language, the word 
signing’ means, I apprehend, the affixing of his own name by the person 
signing ab the end of a writing with the avowed intention that the writing 
sohuld be considered as issued under his authority and upon his responsi¬ 
bility. The judicial tribunals have extended this limited meaning by 
including also a mark made by an illiterate man {Bheeinangoxoda v. 
Eeranah, 7 Mad. H. G. R. 358), and the autograph name of the debtor 
appearing in any part of the document (Axidarji v. Dxilabk, I. L. R., 5 
Bom., 88), to be within the meaning of the word as [888] used in the Act. 
By parity of reasoning it may also be said that the affixing of certain 
specified letters by the debtor himself, by which be intends to give the same 
effect to the writing as by an actual and proper signature, is also within 
the sense of the word as used in the Aot. The case, Khxvaja Muhaviiuad 
V. Venkatarayar (2 Mad. H. C. R., 79) lends some support to this view, 
though I have not the full report before me. In the present case the 
letters kalave, appear in the autograph of the Desai, and it is a well- 
known fact that^persons of his class do generally use this mode of signing 
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Sell^roTtt De“i "?"£““■ ""‘rrr 

»a Sigaed as 1. satisfy 

and reversed the decree. ^ ^ time-barred, 

1.1 J w,to"rby D£s'’.i‘!°l‘“° 

usudl for persons in the Desai's nosition fr. oio' ‘■u ■ ^ 

loslead of sig.i.g th.y write with their own ha.d, ii.”,™?" '"‘f'"; 

■«».. h.;., 4 szi w4V:‘S“. it*^”7'"’ 

^at these formal words are in the handwriting of the Dasai n 
Now. the question arises whether the addition" of fhntT f , 

the handwriting of the debtor suEs to m 

signed by the debto,- as beinTrecessarv writing 

tion. The Subordinate Judge holds St thradddi 

specified above is equivalent to a ygiatire BS ore 

of all the reported cases I am unable to agree with 

under s. 19 or s. 20 of the Act eo as far as this Thl 

autograph signature (which would include a mark i^X ““ 

Illiterate man) in some part of the document. A seal or othe^r dev'® 

It bears the name of the person, would not be sufficient The wmd 
signature - must. I take it. be construed in its ordffiarv and L 

» .„.d i,„„ hh. giy» i„ .L G,Zrc,££:„Tt “74'- 

which shows that a person who can write must wrif-o hia 1^87, 

and that a mark is only admissible in the ease of a person wh^^ nn°M ’ 

to write. ^ I cannot extend the meaning of the word ‘ si^n * h ^ 

given to it in the reported decision; and I must hold 

5, 6, 7 and 8 are not signed by the persons by whom thflv n t 

written, and therefore, they have not the effect of givin« a ^fresTt ^ 

point from these dates for the purpose of limitation ^ 

The plaintiffs preferred a second appeal. 

[589] P. M. Mehta (with Mahadeo~C. Apte) annearcf^ .u 
lants (plaintiflfs);—The letters are sufficient acknowledgments of tL^deht’ 

They were written, as is usual among persons of the clasQ f 

Dasai belongs by his authority and am subscribed by tm at A'." 

the Limitation Act does not mean that in all eaaesS^^^ 

made by the debtor himself. He may authorize s^me onellse^lJ'^-" 

signature. Further, it is not necessary that the name should hn f ^ ^ n'^ 

subjoined —Muhammad v. Venkatarayar ( 1 ) Thoueh 

.1 Ih. d.f.„a„, „ not in hi. h. 0 dwriti.s. it .V™ .t lh".4£ £(“”£ 
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letter, and his authority may be inferred— Mathura Das v. Babu Lai (l); 
Darrell v. Evans (2). 

Inverarity (with Vasudeo G. Bhandarkar) for the respondents (defend¬ 
ants):—The Judge found that the words which the defendant has him¬ 
self written at the top and bottom do not amount to his signature. The 
name of the defendant in the body of the letters is not in his handwriting. 
Had it been in bis handwriting, it would have been considered to be hie 
signature under the provisions of the Limitation Act— Andarji v. Dulabh{3), 

JUDGMENT. 

Sargent, G. J.—The only question which has been argued in this 
second appeal is, whether the three letters of the Desai can bo treated as 
acknowledgments as required by s. 19 of the Limitation Act. The body 
of those letters is admittedly written by a third person and begins with the 
words “To the creditor from Rajeshri Desai.” At the top of the letters 
are the words ” guru samarth^' and the letters end with the formal words 
kalave^ bahut kay lihine, lobh karava hi vinanti” These words are all 
found to be in the handwriting of the Desai himself, and the evidence 
shows that this is the usual mode of signing letters and informal docu¬ 
ments, among the class to which the debtor belonged, with the view of 
authenticating such documents as the documents of the person so signing. 
The Subordinate Judge held that the requirements of the section were 
sufficiently complied with ; but tbe District Judge held that the name of 
the debtor not being [590] found in the letters there was no signing as 
contemplated by the section, and, therefore, that the letters did not give 
a fresh starting point for the purposes of the statute. 

The decisioQ in Bhimangoioda v. Eeranah(^) shows that the debtor's 
signature need not necessarily be by writing bis name, and that the 
making his mark by an illiterate debtor at the foot of an acknowledgment 
makes it a valid one within the contemplation of the section. The ground 
of that decision must be that the “signing” in such manner as is usually 
adopted by the debtor with the view of showing that he intended to be 
bound by the document, renders the document effective as an acknowledg¬ 
ment under the section. It is on this ground indeed that it has also been 
held that the signing * (by which word in its ordinary acceptation 
is meant signing the name at the foot) may be by writing the namo 
in any other part of the document, provided it be intended to operate 
as an acknowledgment by the party that it is his instrument— Mathura 
Das V. Babu Lai. Whether the circumstance of the debtor not signing 
his name is the result of necessity as in the case of the illiterate 
debtor, or of custom as in the case of a class of debtors having a special 
status in the community, can be of no importance. We agree, therefore, 
with the Subordinate Judge that hy analogy the writing certain 6peoi6ed 
words by desais at the top and bottom of the letters which is admittedly 
the usual way, amongst persons of that class, of showing that the letter 
is to be regarded as written by their authority, is a ‘ signing * within the 
section. It is clear, on the findings of the Court below as to the part 
payments, that the suit would be in time if any one of the letters in ques¬ 
tion was a valid acknowledgment under the section, and we must, 
therefore, reverse the decree of the Court below and restore that of tbo 
Subordinate Judge. Costs on respondent here and in the Court below. 

Decree reversed, 

(1) 1 A, 683. (3) 31 L. J. Exoh. 337 (345), 

(3) 6 B. 88. (4) 7 M.H.O. R. 368, 
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[591] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Ghhotalal Govxndham {Original Plaintiff), Avpellant v. Mathur 

Kevalram iOngznal Defendant No, 2), Respondent * 

LlSfch September, 1893.] 

lent money to Nat^hu^Na^rbL^ram’o°^ mortffaee^^f ^ members, 

defendant No. 2 personally made a furche^r foan Subsequently 

san mortgage deeds to him of the same nronertv two 

these bonds should bo paid before the mortgage o^ July X?® 

1877. to the plaintiff X eued th^deloL fT'’^ mortgage of July, 

tended that the plaintiff was bound to navTff^fh^ redeem. The defendants con- 
original mortga|e-debt. ^ ^ ® well as the 

Beld, that the later loan bv defandanf 'm-v o v...: 

the firm, as such, had no equity to insist^nitg 

was redeemed, whatever right defendant No 2 in h^f 

have. Butin this suit, which was one to rpHppm personal capacity might 
as member of the firm and not in hiq in^i; ™ be was a party 

therefore, resist the could "not^ 

promise of the two bonds executed to himself. ^ ground based on the 

With appellate powers Subordinate Judge of Ahmedabad 

ia nZ ft! SftiT, rnr “• ti 

deed dated 1.3th July 1877 337-4-0 by a registered 

loa. X'ssir 

him two san mortgage-deeds each for Rs. 49. which stiDulatfid fnrl-h^ 

I* V T I ' i _ ^ ^ prior mortgage-debt. ^ 

JNathu JMarbheram died, and on the 25th Eebruarv Ifiqn i,;,. 

assign^ the equity of redemption of the mortoage of July 1877 f * 
plaintiff, who now sued the defendants for redemofb^ 

fh.-c. fi b b® defendants contended that the plaintiff could not redeem 
this first rnortgage without also paying off the two san mortgages. 

The Subordinate Judge held that the two saw mortgasL were 

Em^oI Es S 4'n^ first mortgage on payment, by the 
plamtitt, of Rs 337-4-0 within three months from the date of the decree 

On appeal by defendants Nos. 1—4, the Judea fnnnrl i-hof fk 

mortgages (Exs. D and E) were proved, and that under the sEktion 

contained m those exhibits the plaintiff could nob redeem tha firqf mnrf 

E l 4 bfi Kb® 337-4-0, to defendants 

Keval, within six months from the date of the decree, and to recover 
possession from the defendants of the mortgaged property free from all 
mortgage hen. In default, plaintiff to stand foreclosed. 

* Bacond Appeal, No. 264 of 1892 
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The plaintiff preferred a second appeal. 

Sitanath Gopinath Ajijihyat for the appellant (plaintiff).—The 
plaintiff here is not the original mortgagor, but his assignee. He assigned 
to the plaintiff the equity of redemption of the mortgage of 1877. The 
equity of redemption which we got by that assignment is not affected by 
bonds passed by the mortgagor subsequently to the mortgage. Further, 
the original mortgage-bond was passed to the firm, while the subsequent 
bonds were passed to defendant No. 2, who is the munim of the firm. 
This distinguishes the present case from the case of Hari Mahadaji v. 
Balambhatil). 

[Sargent, C. J.— But the munim is also the member of the firm.] 

That is so; but in the case of the san mortgage-bonds he acted in 
his personal capacity, as shown by bis taking these bonds in his own 
name and not in that of the firm. The amount secure! by the bonds 
was a personal loan by him to be paid when the mortgagee demanded the 
mortgage-debt. The consideration of the bonds came from defendant 
No. 2 himself, while the mortgage [593] loan was paid from the funds 
of the firm. The condition that the debt to him should be paid before 
the mortgage-debt, clogs the equity of redemption, and, therefore, it should 
not be allowed. 

Ghivianlal H. Setalwad, for the respondent (defendant No. 2).—Tbe 
question whether the subsequent loan was advanced from the funds of the 
firm or those of the munim is a question of fact not gone into by the 
lower Court. For the determination of the question the case will have to 
be sent down. 

JUDGMENT. 

Sargent, C. J.—The san mortgage-bonds (Exs. D and E) were 
passed to Mathur Kevalram (defendant No. 2) in consideration of a 
personal loan, with a charge on tbe equity of redemption on the lands in 
question still remaining in the mortgagor Nathu Narbheram, and on the 
understanding that those loans were to be paid before the bond passed to 
tbe firm by the earlier mortgage (Ex. 45). This would not give the firm 
any equity to insist on bonds D and E being paid before the mortgage 
\Ex. 45* was redeemed, whatever right Mathur himself might have to 
insist on it. Mathur is a party to the suit as a member of the firm, and 
not in his individual capacity, and cannot, in this suit, which is one to 
redeem the mortgage (Ex. 45), resist the plaintiff’s right to redeem for any 
reason based on the provisions of tbe other bonds (Exs. D and E), 

We must, therefore, vary the decree by directing that plaintiff do 
redeem the land on payment of Rs. 337-4-0 to the defendants within six 
months from this day, and reverse so much of the decree as directs 
payment to defendant Mathur of Rs. 165-4-0. Appellant to have his costs 
of this appeal. Parties to pay their own costs in the Courts below. 

Decree varied. 


(1) 9 B. 3S3. 
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Before S,r Charle, Sargent. Kt ., Okief J. eUce. and Mr. duetice Ba,ky. 

L^lst September, 1893.] 

Civill^rocedure Code (XlVof 1882) c« oio oic , 

—eiuclioM-purchaser-Jieturn of parctee moTet -Execution sale 

no sxleabU interest inproperln 

have notice-Party-Procedure lound-Judgment-credUor to 

which was PurchaseTby E^rt'^wfargot a^ce?^ ia execution sold certain land 

eion. Subsequently the land was claimed by ooffiVow^ posses- 

judgment-debtor) and Esat (the aZion L “t (‘^e 

establish his title to the land. He succeeded in -1° 
possession of the land. Thereuoon Fcaf ° execution got 

e. 315 of the Civil Procedure Code mV 

money, and the Subordinate Judge made an a o'Ws purehase- 

holder, to repay it. Vithoba contended tLt hn n"^:""®':''’® 'i®o>-®e- 

hld" h** money without having an opportunity of nm*^^ *° 

had been properly sold in execution of hio a ^ ' proving that the property 

had not been made a party lo Bwlnl's suit reTaff‘f ^ 

this. On application to the High Court ^ opportunity of doing 

motiU“ of the purehase- 

Settrt trSer^oi^ ^^TJZ 

that it must be a fmding on some p“ceedlogl tr v l it® principles is 
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o, E„ S.h,h S. M. Kulo. Sub.rd,..te d„aiS Xfl^SrS 

toSir srir„"'3- 

obtained possession. Esat (the above mentirtn^ ^ ^ ^ 

thereupon applied on the 9th September. 1892 under rsn^'f m 

Procedure Code (XIV of 1882) for a refund of/h ^ u’ 

he had paid to Vithoba for the property at Purchase-money which 

resisted the application on the ground that he had^nnt'°r®^ 

Bbowani’s suit (No. 244 of 18901, and tS if he had bin u‘° 

could have proved that the land was Bapu’s and was 

«ou:?r£r r rer'tVsSch.?.' 

^ Vithoba thereupon applied to the High Gnnrf m ifo j* 

jurisdic tion, and obtained a rule calling on E sa t (the auction- purobIS 
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to show cause why the order of the Subordinate Judge shoula not be set 
aside. 

Ganesh K. Deshmukh, for the applicant Vithoba, in support of the 
]ru] 0 _—We sold the land in execution of our decree against Bapu and 
received the purchase-money. We are now ordered to refund the 
purchase-money under s, 315 of the Code, on the ground that Bapu, the 
judgmeut-debcor, bad no interest in the property which we sold in execu¬ 
tion of our decree against him. There is no evidence that be had no 
interest in it except the decree in Bhowani’s suit (No, 244 of 1890). 
That decree is no evidence against us. as we were not a party to the suit. 
Further, we contend that, in all suits to set aside a sale held in execution 
of a decree, the decree-holder at whose instance the sale took place is a 
necessary party— Bank of Hindustan^ dc. v, Premchand ^1)- 

Mahadeo Chimnaji Apie appeared to show cause for Esat, the auction- 
purchaser.— The lower Court was right in ordering that the purchase- 
money we paid at the auction-sale should be refunded to us. The 
pronerty we bought has been taken from us, the Court having declared, 
in Bhowani's suit, that it did not belong to Bapu. The auction-sale at 
which we bought was the act of the Court, and the Court should give back 
our money. The judgment-creditor Vithoba was not a necessary [5963 
party lo Bhowani’s suit— Kishun Lalv. Muhammad Safdar AH Khan (2) ; 
Sivarama v. Rama (3) ; Raghubar Dayal v. Bank of Upper India (4). 

The High Court cannot interfere with the order of refund made by 
the lower Court under s. 622 of the Civil Procedure Code, because there 
is no question of jurisdiction or material irregularity. 

Ganesh Krishna Deshmukh in reply.—Tinder similar circumstances, 
the Court has interfered under s. 622— Shri Vishvambhar Pandit v. Shri 
Vasudcv Pandit (5). 


JUDGMENT. 

Sargent, C, J.—In this ease a third person has established hia 
right to the property as against the auction-purchaser, and the latter has 
taken execution proceedings against the judgment-creditor under 8 . 315 
to recover his purchase-money. The question is. can he do so, the 
judgment-debtor having been found to have no saleable intei'est in the 
property in a suit to which he was not made a party, and of which ho 
had no notice given him by the auction-purchaser. 

Section 313, under which the purchaser at the auction sale moves in 
the matter for the purpose of setting aside the sale on the ground that 
the judgment-debtor has no saleable interest, read with s. 315, enables 
the auction-purchaser to get back his purchase money ; but s. 313 express¬ 
ly provides that the judgmenb-oreditor should have had an opportunity 
of being heard before the sale is set aside. Section 315 provides for the 
return of the purchase-money, not only when the sale is set aside under 
8 . 312 ors. 313, but also whenever it is found that the judgment-debtor 
had no saleable interest. It does nob say how the finding is to be arrived 
at: but the conclusion from the language of s. 313. as well as from general 
principles, is that it must be a finding in some proceedings to which the 
judgment-creditor was a party or, at any rate, of which he had notice. 


(1) 6 B.H.O.R. O.O.J. 83 (92), (2) 13 A, 883, (8) 8 M. 99, 

(4) 6 A, 364. (5) 16 B. 708. 
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Before Str Charles Sargent, E t., Chief Ju stice, and Mr. Justice Fulton. 

againsfone Jamnlt^the'^wT/ow of^JnrRl^o^ ft by hi® 

and claimed the house as having been purchased hv hfm mlervened 

to whom, be alleged, Jamna had sold it hpfnr^ ^u Samal Nathu, 

her. 'The plaintifi's attachment was removL and il 
brought a suit (No. 670 o( 1886) to est^?ilh^'h^ P'a'ntiS thereupon 

execution. The Court found that the ^ ‘'b® house sin 

the suit on that ground but if also recorded 

by the defendant were fraudulent and collusive ‘bat the sales set up 

obtained a decree against Mulji the son nf p ■ the plaintjfi 

attached the house. The defeL’ant again in^efven^’d^’al?"* ag^’n 

was his, and the attachment was removed Ther? ‘bat the house 

auitto establish his right to Tell i™ cutio? Thrd ,‘b«P‘r‘ifi filed this 

that he was owner of the house by reason of thi. pleaded 

suit. It was argued that theae^ saf fhad beef nrol? f 

fraudulent in an issue raised in that suit and tLrth!^.] f be collusive and 

suit was, therefore, res judicata. ' and that the defence in the present 

Eeld, that the defence was not res iudirnfn _ -i. % , . 

on the finding that the property in question was^^ nft ? had been decided 

that suit on the issue as to the sales to the dpfpndo finding in 

determination of the suit. defendant was not necessary for the 

railf^tle^^dire: fofohefTgfn^ral termstje^rt - 

issue, nor can the insertion of such finding if ‘bat 

J^icata. The Cvil Procedure Codrdt?not contmuraff fifdf ^ 

being inserted in it (see ss. 2 and 6 and .sch IVI . fi“'3'“6s on issues 

Code which makes it necessary to afpea Lm the 

has been inserted in it. “ecree, because such finding 

[Appl., 35 B. 38 (40) = 12 Bom. L.R. 766 = 7 Ind. Cas 967’ R iv a 1.7. / 

A. W.N. 47 ; 22 B 245 1250) ’RQR — in "d ' ’ t (178) = 15 
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McCorkell. District Judge of Abmedabad. 

S establish the right to sell a house in execution of a decree 
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1893 against Jamna alone as the representative of her deceased husband 
BEP. 26. Eaichaatl to recover a debt due by him. Mulji was not joined as a party 

- to that suit. The suit was compromised, and a decree was passed in the 

Appel- terms of the compromise making Jamna personally liable for the debt. In 
LATE execution of the decree the plaintiff attached a certain house as the pro- 
ClVlL. perty of Jamna. Thereupon the defendant Ghela Ichharam intervened, 

- claiming the house as his, and praying for the removal of the attachment. 

18 B. 397. Uq alleged that Jamna as the mother and guardian of Mulji had sold the 

house to one Simal by a registered deed dated the 11th December, 1879, 
and that he (the defendant) had purchased the house from Samal under a 
registered sale-deed dated the 8th August, 1882. The attachment was 
consequently removed. 

The plaintiff then brought a suit (No. 670 of 1886) against the defend¬ 
ant to establish his right to sell the house as the property of Jamna. In 
that suit the defendant pleaded that he had been in possession of the house 
as owner, and that he had purchased it from Samal, to whom it had been 
sold by Jamna before the date of the decree. The suit was dismissed on 
the ground that Jamna had no inrerest in the house. 

Other issues were, however, raised in the case with reference to the 
title set up by the defendant, and upon them the Court found that the sale- 
deeds to the defendant were fraudulent and without consideration. 

Subsequently theplaiutiff obtained a bond from Mulji in satisfaction 
of the decree against his mother Jamna, and brought a suit (No. 529 of 
1890) upon it, and got a decree against Mulji. In execution of that decree 
the plaintiff again attached the bouse in dispute as the property of Mulji. 
That attachment was also removed on the defendant’s application. 

[599] The plaintiff then brought the present suit against the defend¬ 
ant to establish his right to sell the house in execution of his decree in 
suit No. 529 of 1890 against Mulji, alleging that the sales set up by the 
defendant were colourable and fraudulent transactions. 

The First Class Subordinate Judge dismissed the suit, bolding that 
the plaintiff’s judgment-debtor Mulji had no saleable interest in the house 
at the time of the attachment: that the sales relied on by the defendant 
were not proved by the plaintiff to have been colourable and fraudulent, 
and that the plaintiff was not entitled to any relief. In his judgment the 
Subordinate Judge remarked that the finding of the Court in the previous 
suit (No. 670 of 1886), that the two sales were fraudulent and without 
consideration, was not necessary for the decision of the suit, and that the 
question was, therefore, not res judicata^ and this finding could not prejudice 
the defendant who had succeeded in the present suit. 

On appeal by the plaintiff the Judge held that the defence based upon 
the sale deeds set up by the defendant on which he rested his title, was 
res judicata by reason of the decision on the issues raised in suit No. 670 
of 1886, and that the house was liable to he sold in execution of the 
plaintiff’s decree. He, therefore, reversed the decree. 

Defendant preferred a second appeal. 

P. M. Mehia^ with Sitanath Gopiymth Ajinkya, for the appellant 
(defendant).—They cited Thahur Maguiideo v. Thakur Mahadeo Svigh (1) ; 
Jamaitunnissa v. Lutfunnissa (2). 

‘ Govardhanram M, Tripathi^ for the respondent (plaintiff).—He cited 
Krishna Behari Roy v. Brojeshwari Chowdranee (3); ^iaiyiut Khan v. Phadu 

(1) 18 C. 647. (2) 7 A. 606. (3) 21.A. 283. 
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Buldia (1): Anusuyabai v. Sakharam Pandurang (2); Jamaitunnissa v 
Lutfunmssa (3) (remarks of Mabmood, J.) oamaiiunnism v. 

JUDGMENT. 

issue in Sni> No. 670 oi 1886 between tb( seme D.rties*^ In thl? 

sale was collusive and fraudulent;. ^ ^ ^ above 

The Question whether a finding on an i<?cinA TOhJ^v. l 

lor the decision of the case, and nof embodied in The ^ necessary 

ed as m judicata in a subsequent sni hTf ?u"®' 

turns upon the language of s 13 of fhA p- i same parties, 

very fully diseuseeS b? S, kllfbl.j'S Cod, and w.s 

Full Bench lo Jamaitunnusa y. Lut/unnma%], Petheram W'^deb*’ ^ ^ 

the ,ndg„enl of hlmsell .nd Stmight and Brodht.st, Jj L 610Til 

Ihe decree, though in general fcArmc mil] ■* « * 

the issues raised by the pleadings upon which Tho®°?p as finally deciding 

of the cause and the decree itself rctull^ re^ed 

decree cannot cover, and we are clearly of opinion that 

judgment upon matters which subsequently turn nnt-f K * ° 'Q a 

the grounds upon which a suit is fin^Hv rH.nn-^ / ^ immaterial to 

right to any portion of the relief sought by him as Lclared bv^h^e^d^*^'^ ^ 

decision of the kind contemplat^ by s 13 of th^ P 

question had already been virtually decided in fhn ° ^ 

Anusuyabai y. Sakharam Pandurang (2) whL West r“Lvr-®®“'A 

opportunity of questioning the decision’’ and “no pyyl ^V * 

by one who is not prejudiced^bv^h^e ^ 

deci^s.on to which the partial ones are brsubsidiarv ” ml “ 

subsidiary a decision not necessary to the determination of th^Lit! 

[601] Mahmood, J., who differed from the maiorifcv of fKo n t- • 
Jamaitunnissa v. Lutfunmssa (3) as to the final conclusion admiPf 
eo»e fi.di.gs 0. beues would uo. be res He S (p" 622) ^ i 

answer to one issue may furnish a full basis for the disposal of the ^ 
suit either by decreeing or dismissing it. In such a caL ^ t J TH 
conceivable, that, if the Court went on to record findinAQ 
issues not essential to the justification of the decree such findines°mieht 
be mere obiter dicta not having the force ot res iudtaia VrL^^^ 
obiter dicta no appeal could lie,” but he held that such was not the ease in 

the property but also the cancellation of the wakfnama ” on which the 


(1) 6 0. 319. 


(2) 7 B, 464. 
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defendant relied, and the pleadings, therefore, as the learned Judge said, 
gave rise to two issues essential for the disposal of the suit. 

The question, therefore, in this view turns upon the state of the 
pleadings. The case of Krishna Behari Roy v. Brojesioari Chowdranee (1) 
is a good illustration of this. There the plaintiff claiming to be the 
adopted son of the last owner sought to recover the land frona the 
putnidars who had obtained leases frooD the widow, and the reversionary 
heirs intervened for the purpose of disputing the adoption. Both the 
Civil Courts of first instance and on appeals found in favour of the put- 
nidars that the putnis could not be set aside, and dismissed the plaintiff's 
suit; but they also found against the intervener and in favour of the 
adoption, and the Privy Council held in the subsequent suit by the inter¬ 
vener to set aside the adoption that the issue as to the adoption was res jndi- 
cata because it was a material issue which had been decided in the former 
suit. Their Lordships, as shown by the judgment, treated the suit before 
them as raising not only a question between the plaintiff and putnidars as to 
the validity of their putnis, but also a distinct question between the plaintiff 
and intervener as to validity of plaintiff’s adoption. Again in Radha Madhuh 
Iloldar V. Monohur Mukerji (2), the Privy Council held that the question as 
to who [602] was the true representative of Mabangini was the material 
issue in both suits, and, therefore, that the finding in the first suit operated 
as a bar to the second suit. Where, however, the defendant sets up two 
grounds of defence to the relief sought by the plaintiff and succeeds on one 
which causes the dismissal of the plaint, the decision on the other issue 
in the plaintiff’s favour cannot be said to be material to the determination 
of the suit; it is, therefore, res judicata, and no appeal would lie against 
it, because, as was remarked by the Privy Council in Rajah Btm Bahadoor 
Singh v. Mussuinut Lachoo Koer (3), “ the decree was not based on it, but 
was made in spite of it.” It must be admitted that ibis impossible to 
reconcile the above view of the question with the decision of the Calcutta 
High Court in Niamut Khan v. Phadn Buldia (4) where it was laid down 
(p. 322) in the broadest terms that upon the proper construction of s. 13 
of Act X of 1877, “ when a material question,” although immaterial for 
the purposes of the suit and although not embodied in the decree, “ has 
been substantially tried and determined in a former suit, it cannot be 
tried again in any other suit between the same parties.” That Full Bench 
ruling, however, has since the decision of the Privy Council in Run Baha^ 
dur Singhy. Lucho Koer {6) nob been followed by the Calcutta High Court, 
as appears from the decisions in Nnndo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debce (6) and Thakur Magundeo v. Thakur Mahadeo Singh (7). 

The right conclusion we think, on the language of s. 13 of the Civil 
Procedure Code (XIV of 1882) and the authorities, is that where the issue 
is not necessary for the decision of the suit, the decree couched in general 
terms does not cover the finding on that issue—nor indeed can such a 
finding by being expressly inserted in the decree acquire the force of res 
judicata which was wanting to it as part of the judgment of the Court. 
There is no section in the Code which makes it the more necessary to 
appeal from it, because it has been so inserted—Indeed the Code does not 
contemplate findings on issues being inserted in [603] it. See ss. 2 and 6, 
Civil Procedure Code, and the forms of decrees in fourth schedule. 


(1) 2 I.A. 263. (2) 15 0. 756 (761). (3) 12 I.A. 23. (4) 6 0. 319. 

(6) a 0. 301. (6) 13 0. 17. (7) 18 C. 647 (661). 
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NAEAYAN DASAPPA V. AH SAIBA 


18 Bom. 60$ 


ant setting np tw'Senws^to'Ihe Saintirf T 

the ho.,, did oot berorJo's.? 

sold to him by Bai Jamna and her ann AT r- * • already 

against Bai Jamna. The Court found 

perty, but belonged to Mulji and def^idprl th pro- 

. 1,0 ,.,„,d,d . fioding o7Z’S i„„; 1?.?.“"“,,''“ ‘b.t fiodios; bol it 

was fraudulent and collusive. This finding w ft ® defendant 

other words, it was Lt covereVSy Se t 

missing the plaintiff’s suit. ^ general terms of the decree dis- 

Costs to abide the result. egard to the above remarks. 


Decree reversed. 




appellate civil. 

B.tc„ Sir S.r,e., E ,. OH.rJ J uu.c, 'and Mr. Juri.or 

f -. «■ «. ali 

Smt by mulgar for possession. tb entry—Valid alienation — 

In the absenoe of any clause of re-enfrTT- ;« fu 
mulgenidar (permanent tenant) contrary to^he 

(landlord) caonot treat the alienation void and ^ 

alienee. and recover possession from the 

tF..21 B. 195 (197); Cods.. 26 M. 157 (161) = 12 M.L.J. 189.] 

of kIZT Unwin. District Judge 

lands andirreLSrreJr^The^pfafnti? aU^d 

taking not to alienate the lanL and^to surreL^r !h 7 

bimself did not require them. The plaintiff statedD,!? » ho 

The first defendant pleaded that the stipulaMon in rha z- a ? ^ 
penal and that plaintiff was not entitled to posCion fu 
tenant right had been sold for a family debt tr^ef^dant nJ S® T 
in possession of the lands and w.as liable to pay the armars oi renT 
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1893 The second defendanfe, a minor represented by his guardian, pleaded 

Oct. 2 . that the sale by the first defendant was not biodieg on him ; that the 

- plaintiff was not entitled to possession, and that the first defendant, who 

Appel- had possession, was the person liable to pay the arrears of rent. 

LATE The third defendant alleged that the sale to him was made for the 

OlVIL. family debts of defendants Nos. 1 and 2, and was, therefore, binding on 

-both these defendants ; that the conditions in the kabulayat were penal 

18 B. 603. could not be enforced ; that the restraint on alienation affected only 

the first lessee and not his heirs, and that, therefore, the plaintiff was not 
entitled to eject him, and that he was liable to pay one year’s rent, of 
which due notice was given to plaintiff, who had refused to accept it. 

The Subordinate Judge held, following the decision in Tamaya v. 
Timapa (l), that the forfeiture clause in the lease could be relieved against, 
as it simply prohibited alienation by the lessee, but did not stipulate that 
the lease should terminate if any such alienation was made, nor did it give 
the lessor any right to eject [603] the lessee. Ho, therefore, passed a 
decree for arrears of x'ent only against all the defendants. 

On appeal by the plaintiff the Judge found that the lease contained 
a clause of forfeiture or re-entry enforceable by plaintiff, provided he 
accepted “the position of the lessee’s vendee." He, therefore, amended 
the decree in the following terms :— 

“ I, therefore, amend the lower Court’s decree by awarding plaintiff's 
claim for possession also, provided that within six months from date he 
tendered to defendant No. 3 the amount which the latter has paid to 
defendant No. 1 for the mtclgeni right in his property, and which defendant 
No. 3 must accept. On plaintiff’s failure to tender this amount within 
six months, this part of the decree ceases to bo enforceable, and therewith 
also plaintiff’s claim to recover possession. Costs on defendants." 

The following is an extract from the Judge’s judgment;— 

There is an express stipulation both in the lease, of which Ex. A 
is a certified copy produced from the District Kegistrar’s ofiioe, as well 
as in the kabulayat, Ex. 13, that if the lessee does not want the viulgeyii 
holding, he must surrender {loappisa) it to the lessor, and then immediately 
follow words binding the lessee not to sell, mortgage, or alienate, &o., to 
any one but the lessor. This seems to distinguish the lease from that 
sued on in the case relied on by the Subordinate Judge. If defendants 
Nos 1 and 2 desired to sell, they were clearly bound to treat with plaintiff 
only. 

“Now in these days, when assessment payable by mulgars is liable 
to be enhanced to an amount exceeding the fixed rents payable to them 
by their mulgenidars, and when the struggles of mulgars to rid themselves 
of the damnosa hereditas which these permanent leases have entailed upon 
them form so large an item of the litigation of these Courts, the present 
plaintiff could never have expected that this viiilgeni holding would bo 
surrendered to him except for valuable consideration ; he had secured not 
merely pre-emption, but sole emption, and was, I take it. bound by a 
correlative obligation to offer the lessee at any rate market value for this 
holding." 

[606] The third defendant preferred a second appeal. 

Narayan G. Ghandavarkar^ for the appellant (defendant No. 3). 

Shamrav Viihal, for respondent (plaintiff). 


(1) 7 B, 262. 
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J UDGMENT. 

«s„.^ro ™ s 

Decree reversed. 


18 B. 606. 

APPELLATE CIVIL. 

Before Srr Charles Sargent, Kt ., Chief J ustice, and Mr. Justice Bayley. 
JAGANNATH Brakhbhag {Onginal Defendant), Avplicant v T V 

Sassoon and others Plaintiffs); Opponents*' ' 

Lord Octiober, 1893.J 

Practice —Procedure^Service of summons—Service bv »o?/—P^/. 
packet containing the summons endorsed '^refusli 
Code UUXlVof 1832), ss. 82 and 622-Ma/eriai ^ 

,4..e.“'‘pS szgb'’tbTi5rs'£ ;j’. »■ 

■ .b. s«.]i o«.. cShi s; •"■‘“"■i 

service and passed an ex parte decree against the defendant 

shown to 'be the defend^tTwis no* gTd™ ervicj. 

[R., 29 M. 324 ; D., 21 B. 412 (418) ; 35 B. 213 = 13 Bom. L R. 323 = 11 lud. Cas. 351.] 

Application under the extraordinary iurisdipfinn q« • l . 

“■ ““ «' “o< 

Ih, eUbv"? 

Brakhbhau, residing at Kampti and Nagpur in BriH<!h 

trading at those places under the name of [607] Brakhhhau^^jlpi!^ ^*15 

to recover the balance of an account. The summons in the suit -f 

through the post office in a registered packet, but the packet wa=i 

to the Court by the Post Office endorsed ‘ refused.’ ^ urned 

On the day of hearing, the applicant failed to annear 
decree was passed against him. Subsequently the^Lpl’ieanf T 

holding lh„ undo, , 82 of iho Civil Pr«oed„„ Z. (Ic, xiTo^ 

the service through the post was sufficient. ^ 

The applicant thereupon applied under the extrar>rf^inQ».xr • j- i.* 
and obtained a rule nisi calling unon the opponent to <ihnTX 7 ^ ^ ^ 

ex parte decree should not be set aside. 

Maepherson, with Payne, Gilbert and Sayani appeared for fho 

o pponent to show oause.-The summons wa s original!? served u^ a 

•Application No. 65 of 1893 under extraordinary jurisdiction. 

(1) 7 B. 262. q26 (828). 
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Appel¬ 

late 

Civil. 

18 B. 606, 


JUDGMENT. 

Sargent, C. J. -The Small Cause Court has acted with material 
irregularity in treating the delivery of the summons by the post to a per¬ 
son, who was not shown to have been the defendant, as good service, and, 
therefore, in exeicise of our extraordinary jurisdiction we must make the 
rule absolute, and reverse [608] the decree, and direct the Small Cause 
Court to proceed according to law. 

Applicant to have his costs of and incidental to the rule. 

made ahsoliuc. 


person who was said to be the agent of the applicant. On the day of 
hearing, this person appeared in Court and said that be was not the agent. 
The hearing was then adjourned, and a summons was sent in a registered 
packet addressed both to Kamuti and Nagpur, The registered packet 
went to Kampti and came back with an endorsement that it was refused. 
The refusal to accept the packet was held by the Court to be a good 
service, and a decree was passed in our favour. 

[Bayley, J.— There is nothing to show that the defendant himseif 
refused to take the packet. The post peon may have presented the packet 
at the defendant’s residence or place of business, and some one may have 
declined to take it.] 

Section 114 of the Evidence Act (I of 1872) shows what presumption 
should be drawn in such a case. 

Mahadeo Chimnaji Apte, for the applicant, in support of the rule, 
was not called upon. 


18 B. 608. 

APPELLATE CIVIL. 

Before Sir Charles Sargc7it, Kt,, Chief Justice, and Mr. Jxistice Bayley. 

Dave Liladiiar Kashriram (Origianl Applicant), Applicant v. 

Bai Parvati {Original Oppojie7it), Opponejit. f4th October, 1893.] 

Succession Certificnte Act {VIl of 1860), 1 (4), 6 (a) aiid 7 application for a 

certificate under— Validity of will—.Hindu Wills Act (XXI of 1870), 

Clause 4 of s. 1 of the Succession Corfiticate Act (VII of 1889) does not 
preclude an applicant from obtaining a certificate under the will of the deceased. 

A will having been held to be genuioe in a contest between (he parties, and 
there boint; no RuggeHtioo that the will was one to which the Hindu Wills Act 
(XXI of 1870) applied. 

Held, that the Court could not refuse to grant the certificate. 

Application against the order of J, J. Heaton. Acting Joint Judge at 
Ahmedabad. 

Applicant applied to tho Court of the Subordinate Judge of Dbolka 
for a certificate under Act YIl of 1889 in respect of the estate of deceased* 
Bhavanishankar Kurnashankar under a will alleged to have been passed 
by the deceased. 

The opponent, who was the widow of the deceased, opposed the 
application on the ground that the will under which the applicant claimed 
the certificate was a forgery, and prayed that as she bad preferred an 


Applioatioa No, 48 of 1893 under extraordinary jurisdiction, 
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•] DAVE LILADHAR KASHRIRAM v. EAI PARVATI 18 Bom. 610 

1 Subordinate Jud«e in 

until the decision of the appeal. should be adjourned 

The opponent’s aoplication for a u 

present applicant and refused bv fche ^uh been opposed by the 

On the Present^aSHLL^n th^'s JhorrnL^^^^^ 

No. 21 of 189^^s to the Si ene■ o^ Aoplication 

In appeal No. 41 of 1892 Te Aclfnc Tofn 
the decision of the Subordinate Judge Lt on annJi^ ° Ahiueaabad upheld 

certificate to the applicant Hisreatr.n« “’^9*8inato Judge, gi-rnting the 
from his judgment^- following extract 

proceedings in anneal No. 41 Tl* 18*^92^whlchTird and valid (sea 

But certificates under Act VH of ^89 . ' 

by letters of administration wth ^ . 

of Act VII of 1889) ^ ^ ^ annexed (s. 1 (i) 

who is not t,he natural heir.^ The applicant here T especially to one 
heir of the deceased Bhavanishankar'; theLtural heN^ir’leot natural 

heir; ordinary justice reouires, therefme he shTlT' 

.irp“ldeT"s“L tsr, Tr 

z SV„7r'o?;irt^lfr ‘^“7 r‘“" s 

dealing wi.h .he proZ; begUaSed. '"'I Powers ip 

VII OU899“‘L''d'Lir.d‘E:t °w“ I be' So“.„ZZd'.?rc?v°ene8f 

as indeed he ought to have done long ago ^ ^ ^ ^ 

under Act VII of IftRQ 
to persons claiming under contested wills is that tho nioi t 

would so obtain certificates by the paym nt of smaller sta^R^l' 

would be required for probate or letLs of admim“ rain 

Against this decision auclicant apnlied to tho TTifik n i. 

s. 622 of the Code of Civil Procedure for the exercte o^it S:T 
jurisdiction, and obtained a rule nisi. ^ extraordinary 

Govardhhanram M. Tripathi. for the applicant—tn fhra ivr / •. 

Courts are bound to give certificate to collect debtr It is not 
to obtain a probate—Zafzdas v, Bai Mahali (1) necessary 

There was no appearance for the opponent. 

JUDGMENT. 

Sargent, C. J.—The District Court had no pmnnr^ fr>.- c 
thaas.l ch4of Ac^ VII of 1889 precluded the applicant ? 
mg a certificate under the Act. The petition states, as required b; 
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(1) 16 B. 712. 
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1893 3 * 6 of the Act, that there was no impediment, under the above section, 

Oct, 4. to the grant of the certificate ; and there is no suggestion that the will was 

- one to which the Hindu Wills Act applied. As to the validity of the will. 

AppeL" of * the right under which the petitioner claims.” that is one of the 
LATE averments in the petition (see s. 6 (c2)) as to which the Court is to satisfy 
Civil. itself as provided by s. 7 (1); and the case of Kalidas v. Bai Mahali (1) 

- shows that the Court cannot decline to do so; indeed, here the Court 

18 B. 608 . vvould appear to have already satisfied itself in appeal No. 41 of 1892. 

We must, therefore, make the rule absolute and reverse the order of 
the Court below and restore that of the Subordinate Judge. Applicant to 
have his costs in the Court below. 

Rule made absolute. 

18 B 611 . 

^ [611] APPELLATE CIVIL. 

Before Sir Charles Sargent. Kt.. Chief Justice, and Mr. Justice Bayley- 

Gavrishankar Pahabhuram and another (Original Defendants). 
Appellants v. Atmaram Rajaram and ANOTHER (Original 
Plaintiffs). Respondents.^' [5th October, 1893.J 

Hindu law^Partiiion—Property left undivided at the time of partition—Suit to recover 
share of the produce — ParliUon—Amendment of suit —Changing character of the 

The circumstance that there has been a partition between the members of a 
joint Hindu family does not, in the absence of any special agreement between 
them, alter their rights as to the property still undivided. As to this they 
continue to stand to one another in the relation of members of an undivided 
Hindu family. 

A claim to a share of the produce of the property left undivided at a partition 
does not lie. because such a claim is based on the righv to a particular share in 

the property itself which has no existence in the case of au undivided family. 

A suit for a share of the produce or the property left undivided at a partition 
cannot be amended by making it a suit for partition without entirely changing 
its character. 

[B . 23 B. 597 (601): lO C.L.J. 503 (509) = 3 Ind. Gas, 247 ; 14 C.W.N. 221 (924)«3 

V Ind. Gas. 9 ; 10 Ind. Gas. 967 = 4 S.L.R. 226 ; 15 M.O.G.R. 308 (309) ; 1 S.L.R, 

133 1136»; 2 S.L.R. 43.] 

This was a second appeal from the decision of J. J. Heaton, Acting 
Joint Judge of Ahmedabad. 

The plaintiffs sued in 1889 the defendants to recover Rs. 122-4-0 as 
their half-share in the produce, for three years prior to the suit, of a certain 
filed which they alleged was left undivided at the time of partition which 
was effected between themselves and the defendants in the year 1876-77. 

The defendants admitted that the field was left undivided at the 
time of partition, but alleged that two days after the partition the plaintiffs 
had sold their share in it to the defendants. They also pleaded limitation. 

In the course of the suit the plaintiffs and their pleader admitted that 
there was other undivided property besides the field in dispute. 

. - Second Appeal No. 329 ol 1892. 

.(1)16 B. 719. 
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I • Subordinate Judge (Eao Saheb Vadilal T. Parekh) found that th« 
plaintiffs bad not sold their share in the field to the deSanis and 

awarded tue claim to the extent of Es 59-2-4. «ienaanDs, and 

[612] The defendants appealed, contending {inter alia) that the suit- 

b.™a ?h: r !,“■ “■* ti™ 

oarred. Xhe Judge, however, confirmed the decree. 

-Defendants preferred a second appeal 

_ Govardhanram M Tnpathi, for the appellants (defendants) -The 
plaintiffs case was that though the other family property w^divided 
the field in dispute was left joint. The burden of proof ought to have 

fcion IS that the whole property is divided. ' ^ 

_ It is admitted that there is other property still undivided besides that 
m dispute. That property ought to have been included in the present suit 
There cannot be separate suits for partition of separate propertied £ suit 
should be dismissed —Dixit v. Narayan Dixit {\) Pnrhnu r.^ ^ 

A^n-i<-<i-deen{2)-, Haridas Sanyal V. PranNath Sami’al(^)- In 

Nathv. Jugobundhuii) ; Nanabhai v. Nathabhai (5). The plabM^rrmflv 

IB to bnng a suit for general partition. If they cannot sue fodi share of I 
particular property much less can they aue for a share of the nroduca 

for a partition of the property itself asUing 

divided and also in that which was left undivided was ascerUn^ed^ Tnd 
that being so. we are entitled to recover the produce of our share in the 
property in dispute. The cases relied on merely show that where there 
has been no partition, a suit for the recovery of a share in a partiS? 
property or of the income of a particular property, will not lie. ^^In ordeJ 
to constitute partition, it is not necessary to have actual division by metes 
and bounds. An agreement to divide is sufficient —PniLZ 

the^t1me'?dth^“*“tr P^-^Perty in dispute being left undivided’’at 

the time of the partition, an agreement to [613] divide it can be inferred 

and then there can be no obiection to award us our share in the produce 

If our plaint IS wrongly framed, it can be amended so as to convert the 

suit into one for partition—Z>esai Ghhagan v. Desai Parshotam (7). 

JUDGMENT. 

I n plaintiffs’ case is that the land in Question was 

left undivided at the time of the partition of 1876-77, and they ask for 

three years share of the produce of it in the hands of the defendants 

The defendaiits by their written statement contended that the plaintik 

had sold their share to them, but both the Courts found the Lie not 

proved. It was admitted, however, by the plaintiffs and their pleader that 

there was other undivided property besides that in suit, and the question 
IS, whether under those circumstances, the present suit will lie 
A 7 .wol Tnmbajc Dixit v. Narayan Dixit (1) and Haridas v. Pran 

F ® that there had been a partition in 

1876-77 would not, in the absence of any special agreement between the 

parties, a ter their rights as to the property still undivided, as to which 

they wouIq continue to stand to one another in the relation of members of 


(1) 11 B.H.C.B. 69. 

(5) 7 B.H.O.R.A.C.J. 46. 


(9) 7 C. 577. 
<6) 13i B. 26. 
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(7) P. J. (1889), p. 166. 
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Decree reversed, 

18 B. 614. 

[614] APPELLATE CIVIL. 

Before Sir Charles Sargent, KL, Chief Justice, and Mr, Justice Bayley, 

Fatechand Harchand {Original Plaintifi), Applicant v, Kisan 
(Original Defendant No, 1), Opponent^ [lOfch Oofcober, 1893.] 

Lindtation^ Aclcnowlcdgment^ Stamp — JJyistavipQd balarcc of account-^ Evidence — 
Stamp Act I of 1879, s. 34. 

Though an unstamped acknowledgment cannot be “ acted upon ” as an acknow- 
ledgmeuD of a paitioular sum being due. still it may be used for the collateral 
purpose of showing an aoknowledgment of an existing liability in respect of goods 
sold. 

[R., 19 M. 255; U O.L.J. 426= U C.W.N 703 (708) =6 Ind. Gas. 549 ; Doubted, 21 
B. 201 (204).] 

Application under the extraordinary jurisdiction of the High Court 
(s. of the Civil Procedure Code, Act XIV of 1882) against the decision 
of A. Steward, District Judge of Khandesh. 

The plaintiff sued the defendant to recover Rs. 226-7 principal and 
Bs. 59-9-0 interest, alleging that the defendant at different times purchased 
piece-goods from him; that an account of the transaction had been made, 
and that the first defendant had taken the account of his khata and struck 
the oalance in his own handwriting. 

The defendants admitted the acknowledgment or account alleged hy 
the plaintiffs, but pleaded part-payment to the plaintiffs’ gumasta (agent) 
of Rs 115 and denied their liability to pay interest. 

^ At the hearing a question arose as to whether the acknowledgment 
or account was admissible, being unstamped. See Stamp Act I of 1879, 
s. 34. 

i 

The Subordinate Judge (Rao Saheb K. S. Risvadkar) found that the 
part-payment alleged by the defendants was not proved; that out of the 
amount claimed, the plaintiff was entitled to recover only the amount of 

the principal, Rs, 226-7-0, and not interest, and that the claim was not 

% 

I * Applioation;No. 62 of 1893 under extraordinary jurisdiotioa, 

^ ( 1 {l) l\ J. (1989), p.(166.. 

©as 


an undivided Hindu family, and no such agreement amounting to a 
partition of the fields in question is alleged by the plaintiffs. As to the 
claim to share in the produce, that must be based on the right to a parti¬ 
cular share in the property itself which has no existence in the case 
of such a family. 

We are of opinion, therefore, that the suit cannot lie to recover a por¬ 
tion of the produce, as the suit was not for partition of the field, but only 
to obtain a portion of the produce received by the defendanc from it. Desai 
Chhagan V. Desai Parshotavi (1) does not apply. The present suit cannot 
be amended by making it a suit for partition without entirely changing its 
character. We must, therefore, reverse the decree of the Court below and 
dismiss the plaint with costs of this appeal on the plaintiffs. Parties to 
pay their own costs in both the Courts below. 
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evident of tho*" d«ht“^ that the acknowledgment is intended to supply 
Snowled^o-ri.^ tbe latter simuly thereby"^ seem to 

Sped imitation, and hence I hold that it is not required to be 

he A <^efandants’ pleader further contends that the suit is imnronerlv 
based on an acknowledgment. He argues that as an acknowledgment does 
not contain any promise, no suit can be based thereon. His^ a'°ument 
13 collect, but I cannot accede to his contention. I do not think from the 
recitals in the plaint, that this suit is based on the acknowfedgmeT- 

../.s --Set 

SL Ito trbltbTLTlatt; 

The suit being of the nature of a Small Cause Court suit in which no 

nnr f "PPl'-ed to the High Court 

under its extraordinary jurisdiction, and obtained a rule nisi cahine unon 

defendant No. 1 to show cause whv the decree of the Tndoa i i;i^ 

Lltl'i t «• totow! 

ledgmenfc, because ic was not stamped. di^iiuuw 

Gkanasham Nilkant Nadkarni, appeared for the applicant (plaintiff) 

ftuot of tbVLr f “-i of the 

tr ot» ;Le ^oet 

SfT.tteowSgneot!”'"™''' ^ ™aeP«"a.otly 

^ Manchubhai N. Choksi, for the opponent (defendant), showed cause •— 
*he acknowledgment being unstamped is inadmissible in evidence— 
C^Aibasapa v Lakshman (1) ; Act I of 1879. s. 34. No penalty could be 
paid becanse the document requires only one anna stamp. Even supnos- 

Sl tb^ nHi t616] is admissible to prove liability to^pay, 

Sbility.^ ^ the amount of the 

JUDGMENT. 

Sargent, C..J.—We agree with the Joint Subordinate Judge that 
this suit IS not brought on Dbe acknowledgment (Ex. 13), but is a suit fnr 
goods sold and delivered, the claim in respect of which was not disputed^ 

Thp '^y/^® '^0^0“Jants except as regards interest which was not Mlowed. 
pe case of Ghenbasapa v. Lakshman (l), which was a suit on the hundis 
improperly stamped, does not, therefore, apply. 

As regards the o.uestion of limitation. Ex. 13, although for want of a 
proper stamp It could not be “ acted upon ” as an ackn”owledgrent M a 
pai icular sum being due, might, we think, without violating the intention 
of the Stamp Ac , be used for the collateral purpose of showing an 
acknowledgment of an existing liability in respect of goods sold. 
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We must;, therefore, in the exercise of our extraordinary jurisdiction 
reverse the decree of the Court below and restore that of the Joint 
Subordinate Judge. Applicant to have his costs here and in the Court 
below. 

Decree reversed. 


18 B. 616. 

APPELLATE CIVIL. 

Before Mr. Justice Gandy and Mr. Justice Fulton. 

Chunilal Mancharam (Original Defendant), Appellant v. 

Manishankar Atmaram (Original Plaintiff), Respondent.^ 

[16th October, 1893]. 

Easements—Easements of necessity^Light and air^Severonce of te^itmenis hygranior^^ 
Implied grant—Implied reservation of easemeni^Derogaiion of grant—Reservation 
oj easemiUls of necessity — Injunction—Easement Act V of 1882, s. 13. 

One Wallabh was the owner of a certain house behind which was a courtyard 
or chok, half, of which belonged to him and the other half to one Mancharam (the 
defendant’s father), who owned a hou^e olose by. Two of the rear rooms o! 
Wallabb’s bouse abutted upon his portion of the chok, and bad two doors opening 
out into the chok. In 1861, Wallabh told (t>i/cr alia) his half of the ch- k to Man- 
charam. Tue conveyance contaiued no reservation of any rights over the [6l7] 
chok Wallabh having died in 1876-76, his widow Jamna sold his bouse to the 
plaintiff and shorMy aftcrwarls the defendant (Mancharam’s son) put up a 
boarding on the chok which blocked up tho above-mentioned doors of the plaint^ 
ifl's house, and obstructed tho light and air passing through them into the said 
two cuar rooms. The plaintiff sued for an injuuotiou. 

Held, that as Wallabh had made an absolute sale to Mancharam of his portion 
of the chok, expressly reciting that he had reserved no interest in the chok, it 
would in the circumstances of this case bo contrary to equity and good consoience 
to hold that be impliedly reserved a right of light and air over the chok, so as to 
prevent B. from building on tho chok and thus obstructing the windows and doors 
in Wallabh’^ bouse overlooking the chok, 

Beld, also, that the case was not governed by s. 13, cl. (c) of the Easements 
Act (V of 188’2), which was not extended to tho Bombay Presidency till Act VIII 
of 1801 was pissed. 

[R., 16C.L.J. -U7 = 17Ind. Cas. 966.] 

Second appeal from the decision of J. B. Alcook, District Judge of 
Surat, in appeal No. 38 of 1891 of the district file. 

Certain land which originally belonged jointly to Wallabh and Brij- 
kuver wag in 1839 partitioned equally between them. On the half share 
allotted to Wallabh stood bis house which be had built two years before, 
viz., in 1837, and immediately behind the house was a chok, or a courtyard, 
half of which came to him on the partition and the other half went to 
Brijkuver, 

Subsequently Brijkuver sold her half of the land, including her share 
of the chok, to Mancharam (the defendant’s father). 

In 1861 Wallabh sold (inter alia) to Mancharam his (».e., the remain¬ 
ing) half of the chok, so that Mancharam was now owner of the entire 
chok, Wallabh, however, still retained the rest of the land and his house 
which he got at the partition. Two rear rooms of his house abutted on 
the chok and had two doors opening into it,' The conveyance of his half 


• Second Appeal No. 81 of 1892, 
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Wallabh to Mancharam did not reserve any rights 
over the c/*oA. The material part of the conveyance was as follows •- 

the plaintiff's house, which opened upon the S. 

ehould he ordered'tl^remm^J°tbe^ho^rd^ defendant 

light and air passing to the northern door 
.bro..b .be booss „b 

Ine ouboiQinate Judge oeld that the olaintiff harl n^f t- ui* l 

szt^er'^ '5to.”“d‘ .s*ptSiV‘ 

p..ie«ff r -e3.‘‘nb':t*L”vi?ird “• 

question and the enjoyment of light and air thrnnVh fh ^^ 

(or lb, ,ejoymen. ol the plaintiff's house ; that Wall.bh h^dTen “SS 

ii.bo:.“rvrff .f r 

Wallabh's shces, bad th" .fme rigbls H. ,tSf;" ° ;T “ 

songht bv the plaintiff. I„ his indgienrh; S'- ’ '»*'•' 

In his plaint plaintiff claimed a right of easement bv ore<=crintior> 

^b,“£i='S:r sCbSSS“.t 

SlltrSeb’iS'' ‘° ''' »■ >3 “s 

I have visited the place in dispute and found f-hnf 
the lower rooms of plaintiff’s bouse only from the Vo^nt doo^r thlreT^"® 

houses on either side, aud consequently no side windows T 

viei. .be bens, on . olondy nooning and L^Tt i/,t7o“oelv 

possible to see at all in the two [619] inner rooms. Of com-Te fhf!. ^ 

ing of two back doors, which are in dispute, would make a very 
material difference in the amount of light available and f ^ ^ 

are absolutely necessary for the proper use of plaintiff’s lower rooms. 

‘ The two back doors being necessary for the eniovmpnf r,f fi,,, 

after half of the (court) yard was sold, the transferorWalla^-h’s widowl 

To /'f ,*= ‘f^-ough these doors, and plaintiff 

who stands in his shoes, is entitled to the same. ^ ’ 

"I, therefore, vary the decree of the lower Court and award the 

S Sa Wd!ng -”oval 
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1893 Against this decision the defendant appealed to the High Court. Tho 

Oct. ig. question argued in appeal was whether the right to light and air over the 

chok was not impliedly reserved to himself by Wallabh in 1861 when he 
Appel- Jjjg of the chok to the defendant's father Mancharam. 

LATE Govardkan M, Tripathi, for appellant (defendant).—The Easements 

Civil. 1882) has no application to the present case. The Act was not 

- extended to this Presidency till 1891, and by s. 2 of the Act it is expressly 

18 B. 616, declared not to be retrospective. Prior to the Easements Act the rule was 

the same here as it is in England, that a vendor does not reserve ease¬ 
ments of necessity by implication. He reserves them only if he does so 
in express terms— Wheeldoii v. Burrows (1), White v. Bass (2); Ellis v. 
Manchester Carriage Co. (3) ; Chunilal Nyahalchand, v. Husein valad 
Habibula (4) ; Goddard on Easements, pp. 258, 2G0 and 328. In the 
present case there is no express reservation ot the easement claimed. 

Motilal M. Munshi^ for respondent (plaintiff);—The lower Court has 
found that the defendant has blocked up our windows and doors, and 
thereby completely darkened our inner rooms. The two back doors 
which open into the chok are absolutely necessary for the enjoyment of 
the house. We are, therefore, entitled to the easement claimed. The 
cases show that upon a severance of [620] tenements, easements used 
as of necessity will pass by implication of law— Purshotam Sakharam 
v. Durqoji Tukaram (5); Batanji v. Edalji (6); Morgan v. Kirby (7). This 
being so, it must be held that when our portion of the cnok was sold in 
1861 to the appellant’s father, our right to light and air over the chok was- 
impliedly reserved to our vendor. 

JUDGMENT. 

Candy, J. —Respondent not having pressed his cross-objections, the 
question before us is confined to the rear doors of plaintiff’s house. 

The land, on which the houses of the parties stand, originally belonged 
jointly to Brijkuver (defendant’s grandmother) and Wallabh (husband 
of plaintiff’s vendor). In June, 1839, Wallabh passed a release to 
Brijkuver in respect of a partition of the property. The chok or courtyard 
between the premises allotted to either parry was divided half and half^ 
but a small reservoir and well in the half share of the chok falling to 
Wallabh were kept joint. Brijkuver’s son Mancharam (defendant’s father) 
soon after 1839 purchased his mother’s share of the property and built a 
house thereon. Wallabh’s house was apuaiently built in 1837, and the 
two roar rooms abutting on his share of the chok bad two doors opening, 
out into the chok. 

On 24th November, 1861, Wallabh sold to Mancharam his half share 
of the chok together with his interest in the roservoir and well. The 
conveyance contained no reservation of any rights whatever beyond that 
Mancharam might allow Wallabh to take water as long as he (Mancharam) 
pleased. Wallabh and Mancharam lived on amicable terms with each other, 
and it is not disputed that the latter allowed the former to open his rear 
doors and come into the chok and draw water. 

About 1871 to 1873 (according to plaintiff’s deposition in the present 
case) defendant built a shod over the portion of the chok purchased by him 
in 1861, and about 1875-76 he cut off the roof over tbesouthern portion of 

(1) 12 Oh. D. 31. 

(3) 2C.P.D. 13. 

(5) 14 B. 452. 

(7) 2 M, 46. 


(2) 31 L.J. Ex. 283 = 7 H. & N. 732. 
(4) P. J. (1886), p. 128. 

(6) 8 B.H.O.R. O.C.J. 181. 
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this shed and built thereon aloft. Waliabh died about 7 R • 

sued defendant for [ 621 ] posaesdon ofZ h accordingly in 1878 

failed in fcha^o suic, beL mTbv uL ! f i defendant. She 

ant claiming a rieht of nr^Am tnen sued by defend- 

subsequently appears to have Dut*un^^ oendant lost that suit, and 

doors of plaintiff’s rear rooms Plaintiff completely barring the 

an injunction as rSards dn. ! the present suit for 

remove the hoarding and the loft #■ defendant should 

to toe s„„tbe,.ror.nd should 

lidiit Md air passbglo Ihe northetu door. <>l>stouo6s the 

and ai? Mssio^'tooSi”“bltldoors!a^ThLSidoflod° "f ‘ 

= o?',i^“s |oZ"“ '“.afo” 

toa. no”oas«r,‘°prifrfp\K^^^ ’’‘‘'““f'.’ »'“™ “ “«■ ‘“latog 

doors, and rb.t on nSI on of to. “i"'? ‘° *>»“■ too 

(arour of the rigSJof ofto“ r nartv to .f “ ‘■*'= i" 

houses then not being in esisteneo to® 

(6) the hoaSiog^ tUl furtherdarkenertt: ^ 

but made no oraucical difference as regards th -s northern door, 

allow plaintiff to open this southern “door boor, and thac to 

ingress Lo a room of defendant’s house • (c) defend*iT°“>^ 

when they spoke of the doors Ling ehaiid T i f' were right 

long time; and plaintiff’s witnesses were £ rShfwhTrh ' " 

«'^^-X‘:iSr,‘Tgbi ‘ssSutb 

On appeal made by plaintiff to the District Court he urped • “ ivr i • 

IS nob basea on the right of continuous and apnareL and 

easement. Should the appeal Court hold necessaL r622l 
amendment accordingly I should be allnwnH ^ to make an 

is an admission of the^^efendant in thJ 

The District Judge found that "in his nlainf- nioinfie' i ■ j 

or easement by prescription, but in respect of Lv suL HghttisTnir^ 

quent stage he set up a claim of easement oftc^lty and t 

Judge on a visit to the house on a cloudv morning'found 

said) the opening of the two backdoors which are in d’isnni?^ 
a very material difference in the amount of light available anfTth ^ 
doors are absolutely necessary for the proper use of plaintiff’s loler ITomZ" 

Xb© Digtricb Judge also found thab there was nn QQ^^e^ftrtf . 
of the two back doors having been closed from defendanf’« evidence 

the doors to show for certain that there was Ter any fain n^orL 
Defendant admits in his deposition tbat the doors were used fnr 
after his father bought up that half of the court-yard which did not fTto 
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1893 h is share. The two back doors being necessary for the enjoyment of the 
Oct. IG, house after that half of the yard was sold, the transferor was entitled to 

- the easement of light through these doors, and plaintiff, who stands in 

Appel- his shoes, is entitled to the same.*’ The District Judge, therefore, varied 
LATE the decree of the lower Court and awarded part of the relief asked for in 
Civil respect of the two doors, viz,, injunction and removal of the hoarding only. 

- It is against this decree that defendant has made second appeal. 

18 B. 616. I am of oninion that the decree of the Subordinate Judge rejecting 

the plaintiff's claim was correct, and should be restored. 

It seems clear that the District Judge was in error in disposing of the 
case under the Easements Act (V of 1882) which did not become law in the 
Bombay Presidency till Act VIII of 1891 was passed. By s. 2 of the Ease¬ 
ments Act nothing contained in the Act shall be deemed to derogate from 
any right acquired, or [623] arising out of a relation created before the Act 
comes into force. We must, therefore, deal with the case quite apart 
from the provisions of the Easements Act. If the defendant in this case, 
before the suit was filed in 1888, had the right to deal as he liked with 
the portion of tl.e chok purchased by him in 1861, then the plaintiff’s case 
must fail. It is unnecessary to quote authority for the proposition that 
there being no special custom involved, we must be guided by the law of 
England. Mr. Whitley Stokes in his Introduction to the Easements Act 
(the Anglo-Indian Codes, Yol. I, p. 878) states that the law of England, 
being just, equitable and almost free from local peculiarities, has in many 
cases been held to regulate the subject in India. Many cases could also 
bo quoted in which the same proposition is laid down. 

Now, the law of England as set forth by the Court of appeal in 1879 
in Wheeldon v. Burrows (1) must be regarded as settled law (Gale on Ease¬ 
ments, 6th ed., p. 133). That law is (p. 49) that on the grant by the owner 
of a tenement of part of that tenement as it is then used and enjoyed if the 
grantor intends to reserve any right over the tenement granted, it is his duty 
to reserve it expressly in the grant. This rule (Thesiger. L.J., said) is sub¬ 
ject to certain exceptions. “ One of those exceptions is the well-known 
exception which attaches to cases of what are called ways of necessity ; and 
I do not dispute for a moment there may be, and probably are, certain other 
exceptions, to which I shall refer before I close my observations upon 
this case.” The Lord Justice showed that the rule in question was founded 
upon a maxim, which is as well established by authority as it is consonant 
to reason and common sense, viz,, that a grantor shall not derogate from 
his grant; and that the distinction between what has been called an 
implied grant and what is attempted to be established under the name of 
an implied reservation has existed almost as far back as we can trace 
the law upon the subject. The Lord Justice then showed that, putting 
aside the case of Pyer v. Carter (2), there has been no decision which in 
any way affects the principle laid down in clear and distinct terms by 
Lord Holt in levant v. Goldwin (.3) that if the owner of a house and 
ground sells the ground and keeps the house, [624] without reserving 
the benefit of the lights, the vendee of the ground may build against the 
house. It was next shown by the Lord Justice that certain observations 
of the Judges of the Court of apueal in TFaifs v. Kelson (4) could not be 
taken as overruling the decision of Lord Wesbbury in Suffkld v. Brown (5) 
which distinctly re-affirmed the rule as above stated. As illustrations 

(1) 12 Ch. D, 31. (2) 1 H. and N. 916. (3) 2 Iiord Raymond, 10S9-1093. 

. (4) L.R. 6 Ch. 166 (174). (5) 4 De Gex J. and 8. 186. 
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Of the exceptions to the rule the Lord Justice Quoted Pinnington v GallaM 

tue easement impliedly reserved was a way of necessity It was also 
suggested that Pyer v. Carter (3) and Richards v. Rose (4), could be sup- 

in thosrca^ses'bet'L^^®’" ‘tie general rule, the easements 

^nA Comptonv. RMs (6) were quoted as illustrating a furthei exceSon 
to the general rule, where the conveyances of the land aid bosses 
we. e made as part and parcel of one transaction. 

(7) ^ Wheeldo7i v. Burroios 

in n the rule, * c.. ways of necessity, and such liS 

easementsof necessity can never include an easement of light In Currier’s 

Company v Corbett (8) Vice-Chancellor Kinderslev said f ‘‘ It has bain 
determmea that if a person having a house on his land, the windows of 

la^d a portion of the 

sold to him hoiuever much they may interfere with the light comin» to 
the windows of the vendor's house. That seems clearly to be the ?aw 
hough It must be admitted that this law, if carried to an extreme wiuri 

P*'°'^“ce great and startling injustice.” 

r f V. Burrows was one of lights In the 

Court of appeal detendant’s counsel said : '• We claim to m-otaot 

Burrows being admittedly settled law, it seems unneces¬ 
sary to quote cases which were decided on the authority of the now 

overruled c^e of Pyer y. Carter, or on a mistaken idea of what was reallv 
decidea in Watts v Kelson. It is clear that under the circumstances o^f 
such a case as v Burrows, the right to prevent windows being 

absolutely blocked cannot be treated as an easement of absolute necessitv^ 

It clearly was not so in the present case. The District Judge did nit 

express disapproval of the finding of the Subordinate Judge that the shed 

fo 1 « 7 Q defendant (according to plaintiff’s showing) from 1871 

to 1873 effectively darkened” the two rear doors of Jamna’s house The 
house was clearly not rendered uninhabitable by the darkness of the two 
rear rooms. It is evident that if the Easements Act could be applied the 
case would have to be tried under cl. {d) of s. 13. It is only thr^ase 
ments mentioned in els. (a), (c) and (e) of s. 13 which are called 

easements of necessity. ’ These are evidently confined to easements of 
absolute necessity ; and the word absolutely’ is to be found in the di-affo 

of 6h, Bill, of 1879 ..d 1881. Ic the sjt.mael ol OWel ^L E.‘ 

.oe, olthe Bill 1879 it i, meetiooed th.t'eas.meeS 
were intendea to mean not only the rights which are absolutely 
necessary for enjoying property, but also apparent and continuous and 
easements necessary for enjoying property as it was enjoved when it was 
separated by grant. But the Law Commission recommended (Gazette of 
India, 17th January, 1880) that easements of necessity strictly so called 


(1) L.R. 9 Ex. 1 (12). 
(3) 1 H. and N. 916. 
(5; 9 Bing. 305. 

(7) 12Ch. D. 31, 


(2) ti.R. 7 Eq. 427. 

(4) L.R. 9 Ex. 218. 

^6) 1 Price 27. 

(8) 2 Dr. and Sm. 360. 
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1893 should be separated from those apr>arent and continuous easements which 
Oct. 16. arise when a transfer is made, which are necessary for enjoying the thing 

transferred, or other immoveable property of the transferor, as it was 
Appel- enjoyed when the transfer took effect. This was accordingly done in the 
LATH Bill of 1881, which is practically the same as the Act which is now law. 
Civil, Therefore, if the District Judge was at liberty to refer to the Easements 

-- Act. it is clear thar. he should have decided the case under cl. (d) of s. 13, 

18 B. 616. then, after considering the facts and evidence noted by the Subordinate 

Judge, he should [626] have found whether an intention contrary to the re¬ 
servation was necessarily implied, and whether the easement of light and air 
over defendant’s chok so impliedly reserved in the conveyance of 1861 had 
been extinguished before the plaintiff’s suit was filed in 1888, and if not. 
whether he could grant an injunction removing the obstruction which 
prevecfs plaintiff from enjoyinc the use of the roar doors as they were 
enjoyed by Wallabh in 1861. It is apparent that the District Judge did 
not approach the case from this point of view. But, as shown above, it 
was not open to the District Judge to rely on the Easements Act at all. 

It is no doubt anomalous that the Easements Act should have 
introduced such a marked variance from the English law. This is ap¬ 
parently due to the fact that Mr. W. Stokes, who drafted and introduced 
the Easements Bill in 1878, was of opinion that the English law “ rests 
on a doubtful doctrine of Lord Holt’s (see 2 Drew and Smale, 360).” 
The judgment of the Court of appeal in Wheeldo^i v. Burroivs had not 
then been delivered, showing that the doctrine of Lord Holt was not doubt¬ 
ful, but had been laid down in clear and distinct terms, and was as well 
established by authority as it is consonant to reason and oommonsense. 
The reference to 2 Drew and Smale, 360, is to the case above quoted of 
Curriers Co. v. Corbett in which Vice-Chancellor Kindersley, though 
staling that the law if carried to an extreme would in some cases produce 
great and startling injustice, yet held the law to be in no way doubtful, 
hub quite clear. Since the decision of ^Vlieeldon v. Burrotos there is no 
room for doubt. In Allen v. Taylor (1) Jessel. M.R, said that it is 
settled law that if a man who has a house and land, grants the land fiist, 

reserving the house, the purchaser of the land can block up the windows 
of the house.” 

It is not difficult to see how the Easements Act, s. 13, ol. (d)t has 
become law. It is apparently based on the judgment of Mr. Justice Eield 
in Chant Surnokar v, Dokouri Ohunder Thakur (2), Mr. Whitley Stokes 
acknowledged the assistance given to him by that learned Judge iu draft¬ 
ing the Bill which [627] became the Easements Act. In the judgment in 
the case just quoted it was said that the right claimed, ** though not 
absolutely necessary to the enjoyment of the defendant’s tenement, might 
be necessary for its enjoyment in the state in which it was at the time 
of severance ; and iu this case, if the easement were apparent and oontiuu- 
ous, there would be a Presumption that it passed with the defendant's 
tenement. This latter case is discussed in the books under the principle of 
the disvosition of the oioner of tioo tenements (destination duperedefamill^* 
See Gale on Easements. 5th ed., pp. 96, 97 and following pages; and 
as to right of way, p. 103 note, p. 124 note, and Pijer v. Carter (1. H. and 
N. 922). This principle is just and fair and accords with oommonsense. 
It is in consonance with the rule of justice, equity, and good oonsoience, 


(1) 16 Ch; D. 355. 


<9) 8 0.956. 
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or well, it would he contrary to en.df interest in the reservoir 

he impliedly reserved a rioht [628] ofVJht f ? that 

would effectually prevent the 

DUrcbased, and thus obstructing the d°™ ’^“‘•ding cn the chok so 
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decree of the District J^e anfres to " throXh 

with all costs on plaintiffs Subordinate Judge, 

Fulton, J. —As the Easements Act was not in fo*-c 0 in Iftfii rxrh 
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by the vendor when he sold the courtyard adiaLn\ to^thX^'r 'eserved 
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he grants the house simply as a bouse or whether he L^rtsThr h ^"’^ 

I take it settled law. I take it also that it is eZnv settled ll rhTv 

England thus the agreemenc under which the sale has taken place is con 
strued more strictly against the vendor than against the vendL, but even 


(1) 4 Do Gex. J, and 8. 185. 
(4) 8 C. 956. 
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(5) 16 Ch. D. 355. 
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there this principle was seriously disputed in Pyer v. Garter{l) and it is, as 
stated in Wheeldo7iv. Burrows, subject to an exception in regard to ways 
[629] of necessity which are always held to be reserved by implication 
and possibly to other exceptions. 

In Ipdia, on the other hand, when the Easements Act was passed, 
the principle on which Pyer v. Carter was decided was adopted, and by 
els. (a), (6), (c) and id) of s. 13 transferors and transferees were placed on 
exactly the same footing as regard the implied reservation or grant of 
easements whether of necessity, or apparent continuous and necessary for 
the enjoyment of the premises as they stood at the time of the transfer; 
and although this Act cannot affect transfers which took place before its 
introduction, I think it is hardly safe to hold that all such transfers are 
on this point governed by English law albeit they were effected in a coun¬ 
try in which that law was not in force and in total ignorance of its provi¬ 
sions. 

The general principle that a vendor cannot derogate from his own 
grant, or, in other words, that a party to a contract of sale cannot escape 
from the express terms to which he has agreed, is, as pointed out by 
Thesiger, L.J., in Wheeldon w. Burrows, consonant to reason and common- 
sense, but when once it is admitted that this principle is subject to certain 
exceptions it becomes, in the absence of any fixed law on the subject by 
which those exceptions are specified, a question of extreme nicety to 
decide what are the easements so necessary for the enjoyment of the 
building reserved that it would be contrary to equity and good conscience 
to believe that it was not intended to reserve them at the time of the sale. 
In England the law has been established hy a series of decisions subject 
to which sales take place, but that is not the case in India. Two Indian 
decisions—those of Charu Surnokar v. Dokouri Ghunder Thakur (2) and 
Chunilal v. Ilusein (3)—appear to go further than the English cases in 
this matter. The former of these has, it is true, been recently criticised by the 
Allahabad High Court in the case of Wiiizler v. Sharpe (4), but whether it 
was rightly or wrongly decided it seems to me to be conceivable that even 
in regard to light and air a case might arise where to hold that the vendee 
of an adjacent land was entitled to render unless the veudor’s hi)use by 
building up against his [630] windows might ba so obviously contrary to 
what was contemplated at the time of the sale and be productive, in the 
language of Kindersley, V. C., (2 Drew and Smale at p. 360), of such “ great 
and startling injustice'* that a Court not bound by any positive rule of law 
on the subject might in the exercise of equity and good conscience think 
it necessary to hold that an easement had been meant to be reserved. 

But while unwilling to decide that prior to the introduction of the 
Easements Act there were any positive rules in force on this subject, I 
think that a vendor or his successor in title olaimieg such a reservation 
as is claimed in the present case must show either by reference to the 
urgent necessity of the easement or the conduct of the parties to the 
sale that it cannot reasonably have been intended by either of them to 
do otherwise than reserve to the vendor the right which he claims. In 
the present case the finding of the District Judge does not show that 
access of light and air through these doors is so indispensable for the use 
of the house that it must necessarily have been reserved, nor has there 
been any attempt made to show any conduct of the parties from whioh 


(1) 1 H. and N. 916. 
(3) P.J. (1886). p. 128. 
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the intention to make and allow such reservation can properly be inferred. 
The most that can be said is that the closing, in 1888, of these two 
doors makes the back rooms very inconvenient; but it is impossible in 
the circumstances of the case to say what was the intention of the vendor 
and vendee in reference to them. Such being the case, I think the plaintiff 
has failed to establish his claim, and I, therefore, concur with my learned 
colleague in reversing the decree of the District Judge and restoring that 
of the Subordinate Judge, with costs on the plaintiff throughout. 

Decree reversed. 


18 B. 631. 

[631] ORIGINAL CIVIL. 

Before Mr, Justice Bayley (Acting Chief Justice) and Mr. Justice Farran. 


SUCCARAM MORARJI SHETAY AND OTHERS (Appellants) V. 

Kalidas Kaliakji and others, (Respondents).''^ [29th June and 

Gth July. 1894.J 

Hindu law—Joint family—Managfr-Widoxu- Minor sons—Sale by widow of immove- 
able property left by husbard—FamAy necessxiy—Minor sons bound by sale-Deed 
of sale—Effect of conveyance how ascertained. 

Ramji Shiva, a Hindu, died in debt leaving two minor sons. His widow, who 
after his death was the manager of the family, borrowed money for family pur¬ 
poses, and as security mortgaged some of the immoveable property left by her 
husband. She subsequently sold it and the Court held that the evidence showed 
that it was sold to pay ofi the family debts. 

Held, that the minor sons were bound by the sale. 

Held, also, that the effect of a conveyance of property sold by the manager of 
a family depends on the intention of the parties as gathered from the terms of 
the instrument and from the surrounding circumstances. 

[R., 17 Ind. Cas. 609 = 23 M.L.J. 638 = 12 M.L.T. 547.] 

Appeal from an order made by Starling, J., on the 196h March. 1893. 
apportioning among the claimants thereto the sum of Rs. 25,408 8-6* 
which was the amount assessed as compensation for certain land (7,685 
square yards), situate at Byculla in Bombay, taken up under the Land 
Acquisition Act (X of 1870). The matter had been referred to the Court 
by the Collector under s. 15 of the Act, in order that the sum to be paid 
to each claimant should be determined. 

One of the points raised in the case, and the only one dealt with in 
this report, was whether a sale of land by the widow of a deceased owner 
(a Hindu) bound the interests of his minor son. 

Two of the claimants in the case were Tatia Ramji Dhoble and 
Govind Ramji Dhoble, who were the sons of one Ramji Shivji Dhoble, 
deceased. They alleged that part of the land in question belonged to them 
as heirs of their father, and as owners of the land they claimed a share in 
the compensation awarded by the Collector. 

Their claim was. however, contested by one Kalidas Kalianji, who 
alleged that on 12th December, 1884, by a duly registered deed of that date, 
Chimnabai (the widow of Ramji Shivji [632] Dhoble and the mother 
of Tatia and Govind), had sold this particular portion of the land 
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1894 in question to him (Kalidas) and his brother, who was now dead. He 
July 6. stated that Eamji Sbivji had died about 1879, and that shortly 
nT?T MA he himself had lent money to the widow Chimnabai on mort- 

^ of this land, which was finally sold by her to him and hia brother 
Civil, in December, 1884. In his evidence he said :— 

IB B, 631, . Eamji Dhoble died in Bombay. I first advanced money to his 

widow in 1881—Es. 300 in one sum—two years after Eamji’s death. 
When I advanced the money on mortgage to Chimnabai. she wanted it 
to pay off the claims of a grain-dealer who had brought a suit against her. 
She told me that the grain-dealer, while her husband was ill, had made 
advances to her for necessaries, and afterwards for funeral expenses, and 
Es. 900 was due to the grain-dealer. At that time she was maintaining 
tbe two sons of her husband, and the balance of the purchase-money was 
to pay a further amount to tbe grain-dealer, who had issued a writ against 
her. I afterwards advanced Es. 250 more at tbe time of the writing, 
about three years after the first payment. I made the two advances. I 
did not trust to the widow alone, as there were decrees against her as 
representing her husband which she wanted to pay off. She told me 
there was a decree against her and if she did not pay she would have to 
go to jail. I was told by her Es. 950 were due to Puna Assu in respect 
of the decree. I asked her to join her son in the conveyance, but she 
said that he was only a child. The Es. 250 were paid before tbe Eegistrar.** 

The conveyance by Chimnabai to Kalidas and his brother Vasta was 
as follows:— 


“ There is my fpiece of) land situated at Byoulla on the Parel Eoad, 
being a part of land (known as that of) Sonabai, standing in the name of my 
husband, Eamji Shivji Dhoble, and wherein he had a sixteenth share. I 
had borrowed before Eupees three hundred on mortgaging the said (piece of) 
land. The same were borrowed on the 28th of February, 1881, I was not 
able to repay the same. I have, therefore, on receiving Es. 550, sold this 
laDd, (t.e.) the sixteectb sb&rd tbereioi od which there are warehouses for 
storing hay. With regard to the receipt of this amount, Es. 300 were 
^ceived on a former mortgage and Es. 250 have this day been received. 
Having received Es. 550 in all I have sold the same land to vou. The four 
boundaries thereof are as follows:—” (Boundaries stated.) " I have received 
Es, 550, on having sold to you this land enclosed within the four bound* 
aries thus particularised. You are to enjoy the said land from generation to 
generation. Neither have I nor have my heirs any claim whatever thereon. 
If any one should prefer (a claim) I will answer for the same. This deed 
of purchase (? sale) I have duly given in writing of my free will and 
pleasure and in sound mind and consoiousness. The handwriting of Apaji 
Gopal Medhekar, residing in Bombay.” 


Vicaji (with Anderson), for the sons of Eamji The sale bv the 
widow Chimnabai 19 only binding on her sons, who were then [633] 

conditions: first, if there was a necessity for the 
sale of the land ; secondly, if she purported to sell on their behalf and as 
representing her deceased husband’s estate. As to necessity, it is not 
shown It existed : West and Buhler (3rd ed.), p. 611. As to the second 
condition, the deed states that the property belonged to her. She was, 
therefore, not acting as guardian of her sons or as representative of her 
husband s estate. She treated the land as her own, and acted adversely 
to her sons. She, ^erefore, cannot bo held to have oonveved their 
interests : Mayno s Hindu L.iw (5th ed.), para. 196, and see oiises oited 
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JUDGMENT. 

The judgment of the Court was delivered by 

[63$]Farran, J. [which on the above point was as follows];_Kali- 

das and his brother also claim the plot which originally belonged toRamji 
Dhoble, basing their title upon a conveyance by Dhoble*s widow Chimna- 
bai bearing date the 12th of December, 1884. Dhoble died in April or 
May, 1879, leaving his widow Chimnabai and two minor sons 
[His Lordahipi referred to the evidence as to the circumstances under 
which the conveyance was made, and continued :—] 

The substantial questions raised are whether the sale by Chimnabai 
was binding upon the minor sons of Dhoble; and whether the deed of sale, 
having regard to its peculiar terms, operated to convey the minors* interest 
in the land to Kalidas. The law as to the mother’s right to sell the 
property of her minor sons is laid down in West and Buhler’s Work on 
Hindu Law (3rd ed.), p. 611, in these terms:—"A widow managing for 
her infant son like any other manager when minors are interested as 
co-parceners can deal with the property only to meet existing necessities 
bub the other party is protected by good faith and reasonable inquiry.’* 
We have referred to the cases cited in the notes to that passage and to 
those referred to at p. 367 of the same work. They draw no distinction 
between the case of a mother acting for her minor sons and that of any 
other manager of a Hindu united family in which there are minor members. 
In each case the manager has power to alienate the family estate in cases 
of strict necessity. We refer especially to G, Colum Gomara v. E. Ranga- 
sawmy (2) and Dalpatsing v. Nanabhai (3). 

In the present instance the pressingnecessity for the sale is, we think, 
sufficiently shown. Dhoble died in debt, and the action of his widow 
Chimnabai after his death demonstrates with considerable certainty that 


in note (c) ; Bahur Ali v. Sookeeail). The purchaser knew the sons were 

interested and asked that they should join in the deed. She refused and 

dealt with the property as her own. The liabilities which she discharged 

with the money raised by the mortgage and sale of the land were her own 
personal liabilities. 

Lajig, Advocate General, (with for the purchasers :— Ramji 

Dhoble admittedly died indebted. The liability to pay off his debts was no 
doubt transferred to the widow’s personal account. It still remained his debt 
to be paid off; and as manager of his estate she had authority to pay it, 
though for that purpose she gave to her husband’s creditors the additional 
security of her own personal liability. That additional security did not do 
away with the legal necessity on her part to sell his property. The 
friends, moreover, who agreed bo pay part of the debt, namely. Rs. 150, 
might be regarded in the posicion of sureties for her ; and she had to pay 
them off also. The real question is, whether a guardian or manager is not 
ernpowered to indemnify herself out of her husband’s property for debts 
originally contracted by him, and for which she became personally liable? 
If she is, these purchasers who made inquiries at the time of the sale have 
acted in good faith, and the property of which they have been in possession 
since 1884 cannot be followed in their hands. As to the interpretation of 
the sale-deed, the intention with which it was executed is important. 
One of the purchasers has sworn that in soiling she represented her hus¬ 
band s estate. The cases cited for Dhoble’s sons do not apply. 


(2) 8 M. I, A. 319. (3) 2 B.H.O.R-.A.O.J. ?06 (309). 
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he left DO available assets to satisfy his liabilities. He owed Rs. 725 to 
the firm of Puna Assu. Chimnabai paid off Rs. 375 of this in small sums,, 
and made herself personally liable for the remaining Rs. 350. In May, 
1879, a decree was passed against her in the Small Cause Court for 
Rs. 351-4-9 in respect of that liability. In February, 1881, that decree- 
being then outstanding, she borrowed Es. 300 on the [636] security of 
the plot in question, informing Kalidas that she had this outstanding decree 
to satisfy and debts incurred by her for the funeral expenses of her husband 
and other debts left by her husband. This latter statement must have- 
been, on the whole, substantially true, for she was unable to pay off the 
decree from this loan. Subsequently, in 1884, she was arrested and put in 
jail for non-payment of it. She was only released on getting two of her 
friends to satisfy the decree-holder. In December, 1884, she received a 
further sum of Es. 250 from Kalidas, and sold the land to him for this sum 
plus her former debt to him of Es. 300. We think that we may fairly infer 
that the Rs. 250 were received by her to pay the friends who satisfied the 
firm of Puna Assu. The whole sum of Rs. 550 was, therefore, received by 
Chimnabai to satisfy family liabilities. We do not think that the necessity 
for the sale is lessened by the fact that Chimnabai had made herself per¬ 
sonally liable for the family debt. The liability of the managing member 
of a family to be sued and put in jail, for a family-debt for which she bas^ 
made herself personally responsible, satisfies, we think, the requirement of 
the Hindu law that there must be necessity for the alienation. 

It was lastly contended that the terms of the deed of sale to Kalidas 
show that Chimnabai was selling the plot as her own, and that it does not 
operate to transfer the minors* interest in the land to Kalidas. The 
evidence of Kalidas, which we see no reason to distrust, shows that she 
intended to sell the land as that of her husband, and did not get her sons 
to join because they were too young; and the terms of the deed, when read 
as a whole, do not, we think, show any other intention on the part of 
Chimnabai. What the effect of such a conveyance is, appears to depend 
upon the intention of the parties to be gathered from the terms of the 
instrument and from the surrounding circumstances. 

In Watson v. Shanilal (l), their Lordships of the Privy Council took 
both into consideration. Here the lady signs as widow of Dhoble intending 
to convey his interest in the land. That is clear having regard to the 
circumstances under which she executed. [636] We think it would be 
taking too technical a view of the instrument to bold that the whole interest 
of Dhoble did not pass by it, because he left minor sons, whose interest 
the deed does nob, in terms, purport to convey. 

The case of Bahur Ali v. Sookeea Bibee (2) was wholly different. 
That was the case of a sale by a Muhammadan lady, Shamla. The 
purchaser set up the case that she sold as owner of the land by reason of 
& htbbah executed to her by her husband in his lifetime. It was held 
that that case failing, the purchaser could not set up the contention that 
the sale was binding as a sale by her as guardian of her minor sons, inas¬ 
much as she sold, and intended to sell, as sole proprietor and in her own 
right. In the matter of the purchase of Dhobl 0 *a share, we must confirm 
the decision of the Division Court. 

Attorneys for the parties Messrs. Chalk, Walker and Smetham, 
and Messrs. Thakurdas Dharanisi and Ca?«a. 


(1) H I, A. 178. 
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Before Mr, Justice Biyley {Acting Chief Justice) and Mr, Justice Starling Grown 

{Acting), SIDE. 


Alter Caufman and others, {Appellants) v. The Government of 

Bombay {Respondent), [9th August, 1894.] 


18 B. 638. 


Babeas corpus — Foreigners—Act III o/'1864, validity and application of—Powers of 
legislation of the Governor Qtneral in Council—Indian Councils Act \Stat. 24 
and 25 Vict., c. 67), s. 22— Crim, Pro. Code (Z of 1882), s, 491— Warrant to arrest 
and imprison—Form of warrant—Service of warrant-procedure. 

On the 3rd July, 1894, certain foreigners resident in Bombay having been 
arrested by the police and sent to jail under warrants issued under ss. 3 and 4 of 
Act III of 1864, they applied to the High Court and obtained a rule nisi under 
s. 491 of the Criminal Procedure Code (X of 1882) and under Stat. 31, Car. 11, 
c. 2 (Habeas Corpus Act), calling on the Superintendent of the Jail to show 
cause why they should not be set at liberty. In the affidavits filed in show¬ 
ing cause against the rule the only reason suggested for their arrest was that they 
were connected with loose women residirg in a certain district of Bombay. It 
was contended for the prisoners that their arrest and imprisonment were illegal, 

(1) inasmuch as Act III of 1864 was ultra vires of the Indian Legislature ; 

(2) that the Act being intended only to secure the “ peace and security” of British 
India was in this case improperly applied. 

[637J Held (1) that Act III of 1864 was not ultra vires of the Governor- 
General of India in Council; 

(2) that it was rightly applied in the case of the foreigners in question, 
although their residing in Bombay may not have been likely to have affected or 
endangered the peace and security of British India. 

Per Starling, J.—Section 3 of Act III of 1864 gives the fullest power to the 
Government to order any foreigner to remove himself from British India. The 
Government is the sole judge of what is necessary for the peace and security of 
British India, and if it acted in accordance with the letter of the Act the Court 
could not inquire into the sufficiency of its reasons for so acting. 

A separate warrant was issued in the case of each of the foreigners in question ; 
and all were in the same form. The warrant directed the person whose name 
appeared in it forthwith to “remove himself from British India by sea,” and it 
further contained the following words :—“ All officers to whom this order may 
be communicated are required to see that it is duly obeyed, and in the event of 
its being infringed to apprehend and detain the said ( ) in safe 

custody in the jail of Bombay under s. 4 of the said Act, until he shall be law¬ 
fully discharged therefrom.” Each warrant was signed by the Secretary to 
Government and was directed to the Commissioner of Police and to the 
Superintendent of the Jail. 


Held that the warrants were not vaild warrants for the following reasons :— 

(1) They were irregular in that they contained an order to the person named in 
them to do a certain thing with a further conditional order for his imprisonment 
in the event of his not doing it. There ought to have been a separate order to 
each prisoner to remove himself from British India, which order should have been 
duly served upon him. Then, in case of his refusal or neglect to comply with 
its terms, there ought to have been a further order by the Governor in Council 
authorizing his arrest and detention in jail. 

(2) The persons named in them were not indicated with sufficient certainty 
and particularity. The warrants contained no description of the persons against 
whom they purported to be directed, and did not give their place of residence. 

(3) By reason of the direction contained in them that the persons named in 
them were to remove themselves from British India by sea to the places men¬ 
tioned in the warrant. The particular route to be specified under s. 3 of Act 
III of 1864 is intended to be a route in British India, and not a route beyond 
the high seas. The Government has no jurisdiotion to direct a person’s 
movements at sea beyond the limits of three miles from the shore. 
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(4) (Per Btarlinq, J.)—The warrants were also defective inasmuch as they' 
bore no seal. 

[R., 11 Cr. L. J, 570 = 8 lad. Cas. 137 = 23 P. R. 1910Cr. = 85 P. L. R. 1910 ] 

Appeal from an order made by Farran, J. 

The appellants and two others, who were foreigners residing in 
Bombay, were arrested by the police in Bombav on warrants issued under 
Act III of 1864. as. 3 and 4, on the evening of the 3rd [638] July, 1894. 
On the following day an application was made on their behalf to Farran, 
J., who issued a rule nisi, under s. 491 of Act X of 1882, and under 
Stat. 31, Car. II., c. 2 (Habeas Corpus Act) calling on the Superintendent of 
the Jail to show cause why the prisoners should not be set at liberty. On 
the 9th July the rule came on forbearing, and after argument Farran, J,,. 
as to the five appellants discharged the rule (3). From this order of 
discharge the present appeal was filed. 

From the affidavits it appeared that on the 11th June the Commis¬ 
sioner of Police handed over to an Inspector of Police seven warrants 
purporting to be issued by the Governor of Bombay in Council, under 
ss. 3 and 4 of Act III of 1864 and signed by one of the Secretaries to 
Government and dated the 8th June. Each of the warrants was made 
out in the name of one of the prisoners. The Inspector was directed to- 
show to each of the said persons the warrant applicable to him, and 
to have the contents thereof read and explained to him. 

The warrant made out in the name of the first appellant was as 
follows. The warrants for the other prisoners were exactly similar, except 
that two of them directed removal ** by sea to Roumania ” and one “ to 
Austria ” and one *' by sea to Adrianople ” :— 


“ Warrant, 


“In exercise of the power conferred by s. 3 of Act III of 1864, the 
Right Honourable the Governor of Bombay in Council is pleased hereby to- 
direct that Alter Caufman alias Alter Goolyk do forthwith remove himself 
from British India by sea to Odessa. 

And all officers to whom this order may be communicated are requir- 
de to see that it is duly obeyed, and, in the event of its being infringed, to 
apprehend and detain the said Alter Caufman alias Alter Goolyk in safe* 
custody in the jail of Bombay under s. 4 of the said Act, until he shall be 
lawfully discharged therefrom. 


By oi'der of His Excellency the 
Right Hon’ble the Governor in Counoil, 

" (Signed) W. liEE-WARNER. 

Political Department^ 

Bombay Castle, 8th June 

[639] On the 17th June the Inspector of Police went to a house in* 
Bombay which was used by the prisoners and others as a club, and tberO' 
carried out (as he alleged) the above orders. 

The lollowing paragraphs of the affidavit of the Inspector of Police 
state the subsequent proceedings :— 

4. On two or three occasions after that I went to the same club 
and found the above-named persons there, and I warned them again tbatr 


(l) The case as to the retnaining two prisoners was adjourned. They were subse¬ 
quently discharged on the ground of informality in the warrant with regard to their 
names, ^ 
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they must comply with the orders of Government to depart from British 
India. They then appeared to understand what the orders were, hut said 
they had no money to enable them to buy their passage. They all speak a 
little English. Jay Hussel alias Edell Chusel speaks English fairly well. 

5. I reported to the Acting Commissioner of Police that they had 
failed to leave Bombay, although they had had an opportunity of doing 
so. I was then ordered by the Acting Commissioner of Police to arrest 
the above-named persons in pursuance of the said warrant. I accordingly 
attended with four European constables at the said club on the evening 
of the 3rd July, at eight o clock in the evening, and .sbov^ed the warrants 
again to and arrested the above-named seven persons. As it was late that 
evening I detained them in the police lock-up—three of them at Girgaon 
and four of them at Nesbit Lane, and the next day, in accordance with 
the terms of the said warrant, I made them over, with the several war¬ 
rants applicable to them, to Mr, Alfred George Mackenzie, the Superin¬ 
tendent of Her Majesty’s Common Jail, at the said jail. 

6. It is true that I declined to give copies of the warrants, and 

that I referred the parties, who asked me for copies, to the Acting 
Commissioner of Police. 

7. I have been in the E Division for two vears. The above-named 
seven persons lived within that division. They are all known to me as 
^tng connected with the loose luomen who live about the vicinity of Foras 
Hoad and Curseiji Sukhlaji Street” 


The passage italicised in the seventh paragraph was the only indi- 
cation in the affidavits of any cause for the arrests. 

The matter came on before Farran, J., who after argument discharged 

the rule. From that order the present appeal was brought. It was heard 
on the 3rd August. 


The preamble of Act III of 1864 and ss. 3 and 4 of that Act under 
which the arrests were made are as follows :— 

Whereas it is expedient to make provision to enable the Government 
to prevent the subjects of foreign states from residing or sojourning in 
British India, or from passing through or travelling therein, without the 
consent of the Government; it is enacted as follows :_ 

“ 3. The Governor General of India in Council may, by writing, order 
any foreigner to remove himself from British India or to remove himself 
therefrom by [640] a particular route to be specified in the order ; and any 
Local Government may, by writing, make the like order with reference to 
any foreigner within the jurisdiction of such Government. 

"4. If any foreigner ordered to remove himself from British India, 
or ordered to remove himself therefrom by a particular route, shall neglect 
or refuse so to do; or if any foreigner, having removed himself from 
British India in consequence of an order issued under any of the provi¬ 
sions of this Act, or having been removed from British India under any 
of the said provisions, shall wilfully return thereto without a license in 
writing granted by the Governor General of India in Council or by the Local 
Government under whose order be shall have removed himself or been 
removed, such foreigner may be apprehended and detained in safe custody 
until he shall be discharged therefrom by order of the Governor General 
of India in Council or of the Local Government within whose jurisdiction 
he shall be so apprehended or detained, upon such terms or conditions as 
the said Governor General of India in Council or Local Government shall 
deem sufficient for the peace and security of British India and of the 
allies of Her Majesty, and of the neighbouring princes and states,” 
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For the appellants it was contended that their arrest was illegal on 
the following grounds :— 

Ist. That Act III of 1864 was invalid, being ultra vires of the Indian 
Legislature. 

2nd. That the Act was in this case improperly applied. 

3rd. That the warrants were irregular. 

Kirkpatrick, for the appellants.—This Court may consider the validity 
of an Act of the Indian Legislature —Empress v. Burah{\), and 1 contend 
that Act III of 1864 is invalid, being ultra vires, and that orders and 
arrests made under it are illegal. The Indian Legislature may not exceed 
its powers (see per Lord Selborne in the Queen v. Burak (2)). It is created 
by Statute and has no powers except those given to it by Statute. Those 
powers are prescribed by s. 22 (3) of the Indian Councils Act (Stat. 
[641] 24 and 25 Viet., c. 67), That section explicitly declares how far 
the Acts of the Indian Legislature shall operate. They may control or 
supersede Acts of the Local Legislatures, but the section gives the Indian 
Legislature no power to control or supersede an Act passed by the English • 
Parliament, and it expressly forbids it to make any law “which shall repeal 
or in any way affect" (4) any provisions of Stat. 21 and 22 Viet., o. 106. 
Section 64 of this latter Statute (5) provides that “ ail Acts and provisions 

(1) 30. 63. (2) 5 T. A. 178 (193) = 4 C. 172 (180). 

(3) Tbe following is the material portion of s. 22 of the Councils Aot (Stat. 24 and 
25 Viot., c. 67): — 

Section 22.—The Governor General in Council shall have power at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to the provisions herein 
contained, to make laws and regulations for repealing, amending, or altering any laws 
or regulations whatever now in force or hereafter to be in force in the Indian territories 
now under the dominion of Her Mijesty, and to make laws and regulations for all 
persons, whether British or native, foreigners or others, and for all Courts of justice 
whatever, and for all places and things whatever within the said territories, and for all 
servants of the Government of India within the dominions of princes and states in 
alliance with Her Majesty; and tbe laws and regulations so to be made by the Governor 
General in CouDoil shall oontrol and supersede any laws and regulations in any wise 
repugnant thereto which shall have been made prior thereto by the Governors of the 
Presidencies of Port St. George and Bombay respectively in Council, or Lieutenant 
Governor in Council of any presidency or other territory for which a Council may be 
appointed, with power to make laws and regulations, under and by virtue of this Act, 
Provided always, that the said Governor General in Council shall not have tbe power 
of making any laws or regulations which shall repeal or in any way affect any of tbe 
provisions of this Aot: 

Or any of the provisions of the Acts of the 3 and 4 Will, IV, o. 85, and of 16 

and 17 Vic., c. 05 and 17 and 18 Vie., o. 77, which after the passing of this Aot shall 
remain in force. 

Or any provisions of the Aot 21 and 22 Vio.. o. 106, entitled '* An Aot for the better 
Government of India, or of the Act of 22 and 23 Vio,, o. 41, to amend the same 

•••••••• 

or which may affect the authority of Parliament, or the constitution and rights of the 
East India Company, or any part of the unwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland, whereon may depend in any degree the allegi¬ 
ance of any pereon to the Crown of the United Kingdom, or the soverelignty or dominiOQ 
of the Crown over any part of the said territories. 

As to the meaning of these words, see pe?'Sargent, J., iu the Queen v. Baav (7 
B. H. C. R. Cr. Ca. 27). 

(5) Stat. 21 and 22 Viot., o. 106, is the Statute passed in 1858 by which the Qovern- 
mept of India was transferred from the East India Company to Her Majesty, and is 
entitled An Aot for the better Government of India.’* 

Section 64. All Acts and provisions now in force under charter or otherwise con¬ 
cerning India shall, subject to the provisions of this Aot, continue in force, and be con* 

strued as referring to the Secretary of State in Council in the place of the said Company 

and the Court of Direo^rs, and Court of Proprietors thereof; &o., &o, 

«. *■ 

936 

0 




<X.] ALTER CADPMAN V. GOVERNMENT OF BOMBAY i8 Bom. 64S 

now in force under charter or otherwise concerning India shall . , 1894 

continue in force. English law was then and is now in force in the Aog 9 

Presidency towns (see 6 Beng. L. R. at pp. 438-9 and pp. 446-7 and 
[642] see 4 Bom, H, C. Rep. 31—39). Magna Cbarta, the Petition of CROWN 
Rights and the Habeas Corpus Act are essential parts of English law ; Side. 
(see per Norman, J., at p. 451 of 6 Beng. L.R.) ; therefore, these Statutes ~ 

as part of that law were in force; they are, therefore. Acts expressly 
continued in force by that section. But Act III of 1864, which allows 
arbitrary imprisonment and refuses a trial in open Court and gives no 
opportunity for defence, supersedes and practically repeals these Acts. 

Therefore the Indian Legislature by Act III of 1864 assumes to itself with¬ 
out authority the power of superseding English Statutes and also infringes 
s. 64 of 21 and 22 Vic., c. 106, which it was expressly forbidden to do by 

s. 22 of the Councils Act. Act III of 1864 is, therefore, ultra vires and 
invalid. 

It is also ultra vires and invalid under the last clause of s. 22 of the 
Councils Act as it affects part of the unwritten law and constitution of 
the United Kingdom, whereon may depend in any degree the allegiance of 
any person to the Crown.” It is true that Act III of 1864 onlv refers to 
foreigners. But under this provision an Act mav be invalid although it 
relates to persons who owe no allegiance to the Crown. For the test is, 
does it affect (not allegiance but) the constitution. Does it affect a?ir/ 
part oi the constitution on which the allegiance of any person depends in 
any degree? It will hardly be denied that the allegiance of Eoglishmen 
depends largely on the careful observance of the right to personal freedom, 
except on conviction of an offence after fair and open trial. This is con¬ 
clusively shown by Norman. J.. in his judgment in Ameer Kharis case (IJ 
at p. 451 of the report. That right is an essential part of the constitution 
But the constitution does not limit that right only to British subjects’ 
but extends it to all who live within its protection (see pp. 443-4 of the 
report). Act III of 1864 takes away that right altogether from foreigners. 

Therefore in its dealings with foreigners it affects a part of the constitution 
-on which the allegiance of Englishmen in some degree at all events depends, 
and it is, therefore, under the Councils Act, invalid. Further it is clear 
that under the Councils Act the Indian Legislature’s nower to legislate 
for foreigners is precisely the same as its power to [643] legislate for 
British subjects. Therefore, in order to ascertain if an Act as to foreig¬ 
ners is valid, we have only to see if it could be validly enacted as to 
British subjects. The test of validity is the same, as the powers of legis¬ 
lation are precisely the same. Act III of 1864, if made applicable'^to 
Englishmen, would certainly violate a part of the law and constitution 
whereon their allegiance in some degree depends. See per Norman, J., 
in Ameer Khan's case, at p. 451 of the report (1). Therefore, it would be 
invalid and ultra vires as to them, and, if so, it must also for the same 
reason be invalid as to foreigners. It is to be remembered that there is 
no analogy between the position and proceedings of the English Parlia¬ 
ment and those of the Indian Legislature. Parliament being paramount 
has the power to pass any measures it pleases. Being representative it 
may be presumed that its measures merely express the will of the com¬ 
munity and, therefore, can hardly be such as to shake the allegiance of 
the community. But whatever their nature and effect may be, they are 
law,” being passed by a competent legislature and can be legally enforced 

(1) 6 B.L,R. 392 (450, 451). 
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The Indian Legislature on the other hand ia a non-representative 

and Subordinate body exercising merely delegated and limited powers, 

and it is expressly forbidden to pass any measures which may have a 

tendency to affect allegiance. Such measures if passed by it are not 

law " and any attempt to enforce them is illegal. The meaning and 

purpose of this limitation of the powers of a subordinate legislature'are 
obvious. 

Ameer Khan*s case (l) will be relied on by the other side. It, how¬ 
ever, was decided not with reference to the Councils Act, but with reference 
to Stat. 3 and 4 Will. IV., c. 85, and is no authority in the present case. 
But in any event I contend that it was wrongly decided, and ought not 
to be followed. The Judges did not decide that case on a construction of 
the Act then in force (Stat. 3 and 4, Will. IV, c 85, s. 45), but on political 
considerations. Norman, J., apparently found it impossible to hold that 
under the words of that Statute the Legislature had power to pass Act 
III of 1858, and he. therefore, held that it could do so on the ground of 
emergency.” He held that any Act which the Indian Legislature could 
pass in view of an emergency it could also [644] make permanent (see 
pp. 454 5 of the report). But that is clearly not the intention of the 
Councils Ac^, which by s. 23 gives a special power in cases of emergency 
to make laws which shall only remain in force for six months. If the 
doctrine laid down by Norman, J., were accepted, the limitations prescribed 
in s. 22 might be altogether disregarded and the Indian Legislature could 
permanently assume to itself supreme, uncontrolled and arbitrary power. 
No rights would be secure, for an emergency abrogates all law and all 
rights (see Phillips v. Eyre (2) ; Empress v. Burah (3). Considerations of 
emergency or expediency or necessity ought not to influence Judges in 
construing the law— The King v. Wilkes (4); Queen v. Dudley (5). An 
emergency which makes it necessary for Government to overstep the law 
does not justify the Courts in misconstruing the law, but calls for an Act 
of indemnity— P/u/Z/ps y. Eyre (2). 

Phear, J., held (p. 470 of the report^ that Act III of 1858 constituted 

the Governor-General in Council a Court with full discretion to adjudicate 

and with power to imprison during pleasure. The effect of that decision 

is that the Indian Legislature might give itself judicial power and assume 

the power of interpreting and administering its own laws without control, 

and might thus constitute itself a Court in which there should be no* 

^ial granted, and no defence permitted,—in fact, turn itself into a new 

Star Chamber. I submit that is an unconstitutional doctrine. The Indian 

Legislature may not disregard what in Hngland is deemed essential, vis., 

the separation of the legislative from the judicial functions. There is no 

authority for such a doctrine and no such power is given by the Councils 
Act. 

Markby, J,, in big judgment apparently argued thus (p. 482 of the 
leport) .— The Legislature is only forbidden to pass laws affecting that 
part of the constitution on which allegiance depends. But the subject's 
duty of allegiance does not in any way depend on the conduct of the 
so^reign towards him. He is bound to continue loyal, although all his 
rights and liberties are taken away. Therefore. Act*III of 1858 did nob 

uIndian Legislature had power to pass 
It. ihe L645J conclusion is no doubt correct if the premises are 


(1) 6 B L.R. 392 (451). (2) L.R. 6 Q.B. 

(4) 19 How. State Trials. 1112. 


16, (17). 
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granted. If this Court accepts them as a true statement of English consti¬ 
tutional law, further argument on this point is useless. These doctrines 
have seldom, if ever, been heard in an English Court of Law since the 
Eevolution. 

I submit, therefore, that, having regard to the principles on which 
Ameer Khan's case was decided, it ought not to be followed. 

Next I contend that, even if Act III of 1864 is valid, it has been 
misapplied. The whole Act was clearly intended to be applied to insure 
peace and security," and it is not suggested that the arrest of the appel¬ 
lants is for this purpose. It is now apnarently applied to protect and 
improve the morals of the community. That is quite outside the object 
of the Act. Sections 3 and 4 cannot be read and construed independently 
and without regard to the rest of the Act. They are part of an Act the 
object of which is manifest. A Statute passed for one purpose ought not 
to be used for another—Maxwell on Statutes (2od Ed.), 146, 320, t?:c.; 
Shidlmgapay. Karisbasapa(l) ; Stephen’s Blackstone,Voi I, pp. 72-76 (5th 
Ed.). The Court will bring up the prisoners on habeas corpus or under 
s. 491 of the Criminal Procedure Code to inquire into the reasons of their 
imprisonment—Broom’s Constitutional Law, pp. 110, 112, 209-10 ; In re 
Omirtolall (2) ; In the matter of Ehattija Bibi (3). 

The warrants are bad in form. They contain both the orders of 
removal and the authority to arrest. The orders of removal should have 
been given in writing and should have been served separately. They exceed 
the powers given by the Act. The description of parties contained in them 

is not definite. The warrants to arrest should have been separate from the 
orders. 

Lang (Advocate General), for the CrownMagna Charta and the Peti¬ 
tion of Eights do not protect from imprisonment according to law. Act 
III of 1864 is law in British India, and, therefore, the imprisonment 
of the anpellants under it is no infringement of the former Acts. The 
Indian Legislature has full power to make laws for India, and foreigners 
are bound to obey these laws. [646] The limitation on the Legislature not to 
pass laws affecting allegiance, cannot apply to laws affecting foreigners, 
as they owe no allegiance except so far as they are bound to observe the 
laws they find in force. The orders and warrants in this case were 
sufficient in form and did not exceed the power given by Act III of 1864 or 
infringe its provisions, 

Kirkpatrick in reply :—The argument for the Crown is that Act III 
of 1864 is “ the law of the land," and, therefore, Magna Charta, &c., is not 
infringed. That, however, merely begs the question, which is whether Act 
III of 1864 is the law of the land. That is the very point at issue, and my 
contention is that Act III of 1864 is not law, as it was ultra vires of the 
Indian Legislature. The Advocate General then argues that the validity 
of an Act affecting foreigners cannot depend on considerations relating to 
the allegiance of British subjects. But it is quite clear that under the 
Councils Act it does : 1st, because under the Councils Act any Act which 
touches a constitutional right on which the allegiance of any person (not 
necessarily the person against whom the particular Act is directed) depends 
is invalid, inasmuch as it affects the constitution ; and secondly because 
the power to legislate for foreigners is the same as the power to legislate 
for Englishmen, and, therefore, any test which shows that a similar Act 


1894 

Aug. 9. 

Crown 

Side. 


18 B. 636. 


(1) 11 B. 599(601). 


(2) 1C. 78. 

939 


(3) 5 B.L.R. 657, 



1894 

AUG. 9. 

Crown 

Side. 

18 B. 636. 


18 Bom. 647 


INDIAN DECISIONS. NEW SERIES 


[Yoh 


would ba invalid if enacted as to Englishmen is sufficient to show the in¬ 
validity of an Act affecting foreigners. The Acts belong to one and the 
same class, and must stand or fall together. 

Cur. adv. vult. 


judgment. 

August 9th. Baylby, J.—This is an appeal against so much of an 
order made by Mr. Justice Farran on the 9th July. 1894, as discharged a 
rule nisi dated the 4th July, 1894, which called upon Mr. A. G. Mackenzie, 
the SuDerintendent of the Common Jail, Bombay, to show cause why 
Alter Ghaufman and four other foreigners, alleged to be illegally or im¬ 
properly detained by such Superintendent in the said Jail, should not be 
delivered ; and by which rule nisi it bad been ordered that the said 
Superintendent should bring up to the High Court the bodies of the said 
five persons there to be dealt with according to law. 

[647] In the memorandum of appeal filed on behalf of the said five 
persons it was alleged (1) that the learned Judge was in error in holding 
that the passing of the Foreigners Act, III of 1864, was within the powers 
conferred upon the Governor General in Council ; (2) that he erred in 
refusing to inquire whether the presence of the appellants did, in fact, 
endanger the peace and security of British India; (3) that he erred in 
refusing to inquire whether the power given by Act III of 1864 was 
properly exercised in the appellant’s case ; (4) that he erred in refusing to 
make an order liberating the appellants from custody; (5) that ho was 
wrong in refusing to admit the appellants to bail and in referring them to 
the Magistrate ; (6) that the order shoud be set aside with costs, and an 
order made for the appellants’ release. 

The appeal was argued before us on the 3rd instant by Mr. Kirkpa¬ 
trick on behalf of the five appellant foreigners, and by the Advocate-General, 
who, instructed by the Acting Government Solicitor, appeared on behalf of 
the Government of Bombay. 

The learned Advocate-General, when the Court inquired whether the 
appellants were out on bail, informed us that four of the appellants had on 

» sea for Europe and that the appellant named 
Solomon Moses alias Waxfigoor was the only one of the five appellants 
now in Bombay, where he was detained under the warrant against him in 
Her Majesty’s Common Jail. 

The warrants under which the appellants were arrested were precisely 
similar in form, except as to the names of the persons and as to the direction 
by which route each was to remove himself by sea. 

As part of the argument on behalf of the appellants turned upon thd 
alleged insufficiency of the warrants, it will be convenient to give hero 

the one under which Solomon Moses ah'as Waxfigoor was arrested and is 
now detained in jail:— 

** WarranL 

In exercise of the power conferred by s. 3 of Act III of 1864 tho 
Right Honourable the Governor of Bombay in Council is pleased hereby 
to direct that Solomon Moses aZtas Waxfigoor do forthwith remove himself 
from British India by sea to Roumania, 

[648] And all officers to whom this order may be communicated 
are required to see that it is duly obeyed, and, in the event of its beiuS 
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mfringed, to apprehend and detain the said Solomon Moses alias Wax- 
ligoor in safe custody in the jail of Bombay under s. 4 of the said Act. 
until he shall be lawfully discharged therefrom. 


41 


14 


By order of His Excelleocy the Right 
Honourable the Governor in CouDcil, 

“ (Signed) W. Lee-Warner, 

“ n 7 -. • 7 Secretary to Government. 

FoLitical Department, 

Bombay Castle, 8/A June, 1894. 


To 


The Commissioner of Police, Bombay. 

The Superintendent. Her Majesty's Common Jail, Bombay.” 

It was contended on behalf of the appellants— 

(i) That Act III of 1864. being “An Act to give the Government 

certain powers with respect to foreigners,” was ultra vires of the Govern¬ 
ment of India to enact. 


(ii) That that Act had been improperly applied. 

who had been arrested under 
that Act, were entitled to a writ of habeas corpus, or to an order under 

s. 491 of the Criminal Procedure Code (Act X of 1882), the warrantflt 
was alleged, being absolutely insufScient. 

First, as to the argument addressed to us, that Act TII of 1864 was 
ultra vires of the Government of India, and that it infringed the rights 
conferred by Magna Charta, the Petition of Eights, and the Habeas Corpus 

Ott&tuk6S< 

The right of arbitrary arrest and detention in prison without assigning 
any cause therefor, which Act III of 1864 confers upon the Governor 
General of India in Council and the Local Governments—however contrary 
such right may be to the ordinary notions of Englishmen—was not con¬ 
ferred upon these authorities for the first time by that Act, and it 
may be useful to refer briefly to the powers which by Ifgislative 
enactment were granted during the present century to those who were 

responsible for the government and the peace and security of British India 
and of those dwelling in it. 

In the last year of the tenure of the office of Governor of Bombay by 
Mountstuart Elphinstone, that distinguished statesman [649] passed 
a Code of Eegulations, one of which was Eeg. XXV of 1827, which 
is still in force throughout the Presidency of Bombay and is entitled a 
Eegulation for the confinement of State-prisoners and for the attachment 
of the lands of Chieftains and others for reasons of State.’ It appears to 
have been based mainly upon a previous Eegulation of the Bengal 
Government, Eeg, III of 1818 of the Bengal Code. 

After reciting that ‘Eaasons of State embracing the due maintenance 
of the alliances formed by the British Government with Foreign Powers 
the preservation of tranquillity in the territories of Native Princes entitled* 
to its protection, and the security of the British dominions from foreign 
hostility and from internal commotion, occasionally render it necessary to 
place under personal restraint individuals against whom there may not be 
sufficient ground to institute any legal judicial proceedings, or when such 
proceedings may not be adapted to the nature of the case, or may for other 
reasons be unadvisable or improper, and that it is fit that in every case of 
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So much of the first clause as provided that, with reference to the 
individual, the apprehension and confinement therein referred [650] 
to shall not be in breach of British law, was repealed by Act III of 1858 
of the Governor General in Council, except so far as the said provision 
applied to European British subjects. 

By Act XXXIV of 1850, ‘ An Act for the better custody of State- 
prisoners,’ after reciting that doubts had been entertained whether State- 
prisoners confined under Reg. Ill of 1818 of the Bengal Code could 
be lawfully detained in any fortress, jail or other place within the 
limits of jurisdiction of any of the Supreme Courts of Judicature established 
by Royal Charter, and it was expedient that such doubts should be 
removed, and the powers of the said Regulation extended to all the 
territories under the Government of the East India Company, enacted 
that the warrant of commitment under Reg. Ill of 1818 of the 
Bengal Code might be directed to the Sheriff of the jail of any of the 
Supreme Courts established by Royal Charter in the said territories, and 
that such warrant should be sufiicient authority for the detention of such 
State-prisoner in the fortress, jail or other place mentioned in the warrant, 
and by s. 3 it was enacted that any State-prisoner thus confined under 
any such warrant within the jurisdiction of any of the said Supreme 
Courts, under the warrant of the Governor General in Council, should be 
deemed to have been lawfully committed thereunto. 

By Act III of 1858, ‘ An Act to amend the law relating to the arrest 
and detention of State-prisoners,* it was enacted by s. 2 that the 
provisions of Reg. Ill of 1818 of the Bengal Code, Reg. II of 1819 
of the Madras Code, and Reg. XXV of 1827 of the Bombay Code 
as altered by s. 1 of that Act relating to the arrest and confinement 
of persons as State-prisoners should be in force within the local limits of 
the jurisdiction of the Supreme Courts at Calcutta, Madras and Bombay 
respectively, and by s. 3 all powers for the better custody of State-priso¬ 
ners which by Act XXXIV of 1850 were vested in the Governor General 
in Council were stated to be possessed and might be exei'oised by the 
Governor in Council of Fort St. George and the Governor in Council of 
Bombay respectively for the better custody of State-prisoners arrested 
within their respective Presidencies. 

[681] I will next consider Act III of 1864, under the authority of 
which the warrants now under consideration were issued. It is entiUel^ 

942-’ 


the nature therein referred to the measures adopted should emanate imme¬ 
diately from the Governor in Council .... the following rules have there¬ 
fore been enacted' it proceeded to enact first that 'when any of the considera¬ 
tions stated in the preamble of this Regulation may seem to the Governor 
in Council to require that an individual should bo placed under restraint 
without any immediate view to ulterior proceedings of a judicial nature it 
shall be lawful for the Governor in Council, provided always that with 
reference to the individual, the measure shall not be in breach of British 
law, to cause such individual to be apprehended in such manner as the 
Governor in Council may deem fit, and when apprehended, to be delivered • 
over to any officer in whose custody it may be deemed expedient that 
he shall be placed with a warrant of commitment to such officer’s address.’ 
The second clause states ‘ the warrant of commitment shall be in the 
form specified in Appendix (A), and shall be sufficient authority for the 
detention of any State-prisoner in any fortress, jail, or other place within 
the zillas subordinate to Bombay. 
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An Act to give the Government certain powers with respect to foreig- 

1 sections, but it appeared to be admitted before us 

that only the first four sections are in force in the Bombay Presidency, 
the Goveinor General in Council not having as yet exercised the powers 

TtZ to"S re.ide„"y; “““ “■* 

The Act recites that ‘ it is expedient to make provision to enable the 
Government to prevent the subjects of foreign States from residing or 

wTh^!i>^h u passing through or travelling the^rein 

without the consent of the Government,’ and enacts, by s. 3, that ‘ The 

Governor General of India in Council, may, by writing, order anv foreigner 

to remove b.mself from British India, or to remove himself ‘therefrom 

by a particular route to be specified in the order; and any Local 

•Government may by writing, make the like order with refeLce to 

any foreigner within _ the jurisdiction of such Government. And bv 

^ IS enacted that If any foreigner ordered to remove himself from 

•route, shall neglect or refuse to do so.such fore'igne*!: mav be 

apprehended and detained in safe custody until he shall be discharged 
therefrom by order of the Governor General of India in Council or^of 
the Local Government within whose jurisdiction he shall be so apprehend- 

conditions as the Governor General 
of India in Council m Local Government shall deem sufficient for the 

peace and security of British India, and of the allies of Her Majest^ and 
of fche neighbouring Princes and States/ 

thi, before us on behalf of the appellants, vie., that 

^ch Act was in violation of Magna Charta, the Bill of Ss aTd the 
Habeas Corpus Acts, are the same as were urged on behalf of one Ameer 
Khan, a European British subject, (who had been arrested and imprisoned 

ffiSPl Bengal Code), when he applied in the 

16S2J High Court of Calcutta for a writ of habeas corpus in 1870 and 
when it was contended that the two Acts I have cited vie Act XXXTV^^f 
I860 Acini of! 858, (tbe which Aclc Z nkcZ .he cZ! 

tance of Eeg. Ill of 1818), were beyond the powers conferred on the 
Indian Legislature by the Statute 3 and 4 Will, IV, c. 85 s 43 Mr 
Justice Norman after a very lengthened argument by Mr. Anst’ey for Ameer 
Khan and by the Advocate General for the Crown refused the'application 
for a habeas corpus, and on appeal Mr. Justice Phear and Mr Justice 
Markby held that ho had rightly done so, and decided that as it appeared 
that the prisoner was in custody under a warrant in the form nrescrihod 
by Eeg. Ill of 1818, the detention was legal, that the detention to 
be legal need only be covered by an actually existing warrant of the 
Governor General in Council in the form prescribed, without regard to 
the lawfulness of the arrest; that by the combined operation of Eei? 
Ill ol 1818, Ac. XXXIV of 1850, cod Ac. Ill of 

■legal, and that those Acts were not contrary to the powers conferred on 

the Indian Legislature by 3 and 4 Will. iV. c. 85, s. 43 —the matter of 
Ameer Khan (1). 

Mr. Kirkpatrick strenuously contended that Act III of 1864 violated 
the concluding paragraph ofs. 22 of “ the Indian Councils Act, 1861” (24’ 
A,nd 25 Viot., o. 67) which enacts that the Governor General in Council 
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shall not have the power of making any laws or regulations ‘ which may 
affect any part of the unwritten laws or constitution of the United Kingdom 
of Great Britain and Ireland whereon may depend in any degree the 
allegiance of any person to the Grown of the United Kingdom, or the 
Sovereignty or Dominion of the Crown over any part of the said territories/ 
That paragraph is word for word the same as the concluding paragraph- 
of s. 43 of 3 and 4 Will. IV, c. 85. which empowered the Governor 
General in Council to legislate for India except as to the matters therein 
mentioned, and such words in 3 and 4 Will. IV, c. 85, s. 43, were much 
relied on by the counsel for Ameer Khan on the question as to ultras 
vires then before the High Court at Calcutta. The conclusion arrived at by 
[633] the learned Judges in Ameer Khan's case, that Act XXXIV of 
1850 and Act III of 1858 were not contrary to the powers conferred on 
the Indian Legislature by 3 and 4 Will, IV, c. 85, s. 43, seems to me a 
perfectly sound one, and can well be used in support of the contention of 
the Advocate-General in the present case, that Act III of 1864 is not in 
violation or excess of the powers conferred on the Indian Legislature by 
the Statute 24 and 25, Viet., c. 67, s, 22. I may remark that by s. 22- 
authority is given to * make laws and regulations for all persons whether 
British or Native, foreigners and others,’ words which are identical with 
those in s. 43 of 3 and 4 Will. IV, c. 85. 

The concluding paragraph of s. 22 of 24 and 25 Viet., c. 67. has. sO' 
far as I can see, no application to foreigners like the appellants, who came 
to Bombay for the purposes of their business, and who owe. save tempo¬ 
rarily, no allegiance to the Crown of the United Kingdom. The only duty 

they owe to the Crown whilst they remain in British India is to obey the 
laws in force in this country. 

The right, the greatly cherished right, which Bnglishmen possess ia 
their native country, of residing and travelling where they please, waa 
not considered by the Imperial Parliament to be compatible with the 
political and prudential measures necessary for the safety of the Para¬ 
mount Power which the British Government exercises in India. This is- 
apparent from the provisions of the 3 and 4 Will. IV. o. 85. for whilst 
by s. 81 of that Act authority was given for His Majesty’s subjects to 
reside in certain specified parts of India without licence, s. 82 enacted 
that it shall not be lawful for any subject of His Majesty, except the 
servants of the Company and others then lawfully authorized to reside in 
the said territories, to enter the same by land or to proceed to or resido 
in any place or places in such parts of the said territories as were not 
therein before mentioned without licence from the Board of Commission¬ 
ers, the Court of Directors, the Governor General in Council, or a Governor 
or Governor in Council of any of the Presidencies for that purpose 
nrst obtained ; and s. 84 oontaint^d this important enactment—' That the 
Governor General in Council shall be and he is hereby required [ 654 ] 
as soon as conveniently may be, to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into or residence 
in the saia territories of persons not authorized to enter or reside therein/ 

T ? ^'®P^a'ed by the Statute Law Revision 

Act, 1874, (37 and 38 Vict., o. 35), whilst s. 84 appears to be still in 


^ ^ 0 . 85, a section which appears to be 

still in force, it was enacted that that Act was not to affect the right ot 

Parliament to legislate for India, and that a full and constantly existing 

right and power was intended to bo reserved for Parliament to repeal and 
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right and power, all laws and ree„En /° 

in Council shall be transmitted fr> 7 ? Governor General 

of Parhament; and by •' The Indian CounchfAct*^ fsei"’’ 

6 Dacted that uheoever anv law nr r^^oniof; j » it was 

Governor General at a meeting for thn i^ade by the Council of the 

tions has been assented to by^tbe LvernTce and regula- 

lawful for Her Majesty to s.^ir/J^roug; ^l^f SecTeta^v'of sZH 
in Council her disallowance of ^nnh Urrr^ j oecietaiy otbtate for India 

void and annul such law W ^ disallowance shall make 

shall make known by proclamation or by°si°nificatio^ t?hr'°°' 
b, h.d r«oe .ed .b, of sdoh'diSS^H rEi.'*’** 

No instance was cited to us in which an Ant nf fi.. t • t • 

of the Governor General has been rli-piir* ;j ® ^®S’sIative Council 
authority as being ultra vires The notnt i^epealed by higher 

came before the Pnvv Council in ^ 

High Court at CalcutL-^ gl,^v 

the jurisdiction of the nth cift w^ Legislature, which excluded 

within the legislative power of the Governcr'SraHn Councn®’ 

The Judicial Committee of the Priw Cninr^ii *• • LOwOj 

of the majority of the Judges of the Pull Bench ' heMtba°UheAit‘^®“®“‘ 

Its general scope within the legislative power of the Pnf ^ o 

Council, and m the judgment of Zr^t^ms dXeTed 

Selbourne it is said (p. 193) "Their Lordships are'of opinion ^hat the 
doctrine of the majority of the Court is erroneous and Zf f v . ‘ ^ 

a mistaken view of the powers of the Indian Legisl’ature and indZ ZZ 
Cbpr,,,,, ,i„.,ied b, .hP Ac. ot the 

these powers. But when acting within those limits it is not in »nv ^ 
an agent or delegate of the Imperial Parliament, but' has and was intenS 

l»Tp.XT„u[L;n'““ » 

«ve /„°d« .“ub:'S“SoS ®Atii'd”'S' wS,™ ®”Sio°' 

was whether the Governor General in Council had power to pass the 
Jhansi and Morar Act (No. XVII of 1886) by virtue of the provisions of 
which civil and criminal jurisdiction was given to the High Court over 
the town and fort of Jhansi, or whether the Act was in excess of the 
powers conferred on the Indian L-^gislature by s 22 nf fUa t a' 

Councils Act, 1861, the Court held that the Act was not ultra vires o^he 

Governor General in Council; and also held that it must be presZed 

that the laws and regulations of the Governor General in Council are 
known to Parliament. 

Seeing, therefore, that the Indian Legislature both before and after 

express autiiority from 

the Imperial Legislature to make laws and regulations for foreigners and 
in passing Act III of 1864 violated no express condition or restriction by 
which that power was limited (see per Lord Selborne in 5 Ind. App 194 / 
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I am of opinion that Act III of 1864 waa not ultra vires of the Governor 
General of India in Council. 

[656] I will next consider whether that Act has been improperly 
applied with regard to the five appellants. 

It was contended that the order to remove themselves from British 
India was illegal, as it was based upon a cause of alleged immorality and 
was nob necessary for the peace and secuidby of British India. This argu¬ 
ment appears to have been founded upon the language of the concluding 
paragraph of s. 4 of Act III of 1864, which enacts that “such foreigner 
may be apprehended and detained in safe custody until he shall be dis¬ 
charged therefrom by order ... of the Local Government within 
whose jurisdiction he shall be so apprehended or detained upon such terms 
and conditions as the .... Local Government shall deem sufiBci- 
ent for the peace and security of British India, and of the allies of Her 
Majest y, and of the neighbouring Princes and States." 

Such words cannot, in my opinion, be imported into or be taken to 
control the absolute and unqualified power given by s. 3, which authorizes 
the Governor General of India in Council or any Local Government, with¬ 
out assigning any cause, by writing, to order any foreigner to remove him¬ 
self from British Indin, or to remove himself therefrom by a particular route 
to be specified in the order. The Government of Bombay, so far as concerns 
the appellants, who were admittedly foreigners within the meaning 
of the Act, were constituted the sole Judge as to whether or not the power 
of expulsion given by s. 3 should be enforced or not, and having come to a 
decision on tlie poirtt, issued orders that the appellants should remove 
themselves from British India, as they were justified in doing. It is lobe 
remarked that in s. 17 of the Act, which relates to the removal of foreig¬ 
ners apprehended for travelling without or contrary to the conditions of a 
licence and thereby violating s. 14, there is no reference to the peace and 
security of British India, whilst there is such reference in ss. 18 and 19 in 
regard to persons apprehended and detained for violating the provisions 
of those two last mentioned sections. Such sections, as already pointed 
out, are not in force in the Bombay Presidency. The words relied on in 
the concluding paragraph of s. 4 appear to be used as a direction or guide to 
the Government ordering the removal, and it is left to such Government 
[657] to impose any terms or condition, or not to impose any, as in its 
judgment it thinks best. 

To adopt the construction contended for on behalf of the appellants 
would tend to limit the powers conferred by the Act with respect to 
foreigners—powers no doubt summary and arbitrary, but w'hioh the 
Indian Legislature has granted in what appears to me to be reasonably 
clear language. The object of the Act must be looked to, which in the 
recital is stated to be to make provisions to enable the Government to 
prevent the subjects of Foreign States fi'om residing or sojourning in 
British India, or from passing through or travelling therein without the 
consent of the Government. 

In a case decided by the Judicial Committee of the Privy Council in 
1886 on appeal from the Supreme Court of Natal—Sa/mon v. Dunconibe (1). 
their Lordships held that where the main object and intention of a Statute 
are clear, it must not be reduced to a nullity by the draftsman’s unskil¬ 
fulness or ignorance of law. except in the case of necessity or the absolute 
intractability of the language used. There the clearly expressed intention 


(I) 11 Ap. Gas. 627. 
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of the Natal Ordinance No. 1 of 1856 was to give to any subieet of the 
hsUa JTf nToVert^'h^lh*'® disposing by will, aceordiig to Eng- 

according to Natal law. Section 1 was operative for that purnose ex- 

England ” with the provision “ as if such subject resided in 

°of which was to leave both the lex situs and the ler 
in operation, thus reducing the section to a nullity. It was held 
that these words ought not to be construed so as to destroy all that had 
gone before, and, therefore, should be treated as immaterial The Act 
thererefore, appears to me to be applicable to the five anpellants altLufh 
their residence in Bombay may not have been likely to have affected or 
endangered the peace and security of British India. 

Lastly, were the appellants entitled to writs of habeas corvus nr l-n 
orders under s. 491 of tbe Criminal Procedure Code of 1882 ? ' 

°° °‘‘^ 0 rs to remove themselves 

^om British India were served upon them, and that [658] tbe orders 

We have sent for and been furnished with the original warrant under 
which Solomon Moses, the only one of the five appellants now in India 
was arrested on the 3rd July last, and under which he has bean detained 
in jail ever since __It is a printed documsnt, with blanks left to be filled 
up, and IS beaded Warrant ’ in capital letters and in large type and it 
says that the Governor of Bombay in Council is hereby pleased to dimnf 

Brffish°T°d °'h^°'®^f‘^R‘'^ remove himsalf from 

British India by sea to Roumania, and that all officers to whom the order 

may be communicated are required to see that it is duly obeyed and in 

the event of Rs being infringed, to apprehend and detain the said Solomon 

Moses alias Waxfigoor in safe custody in tbe jail of Bombay under s 4 of 

Sh^efrl dTs^haiged 

This document appears to me to be wholly irregular, comprising as it 
purports to do, two distinct orders —one to remove himself from Bombay 
the other to arrest him in case it is not duly obeyed. I think there ought 
to have been a separate order to remove himself from British India which 
should have been duly served upon him. Then, in case of his refusal or 
neglect to comply with its terms, there ought to have baen a further 
order by the Governor in Council authorizing his arrest and detention in 

Mr. Inspector Butterfield in paragraphs 5 and 6 of his affidavit savs 
that he reported to the Acting Commissioner of Police that the five appel¬ 
lants had failed to leave Bombay, although they had had an opportunity 
of doing so, and that he was then ordered by the Acting Commissioner of 
Police to arrest them in pursurance of the said warrant, and that he 
accordingly did so on the evening of the 3rd July, and showed the warrant 
again to them, and that he declined to give copies of the warrants and 

referred the parties, who asked him for copies, to the Acting Commissioner 
of Police. 

The procedure followed by Courts of Justice in the somewhat 
analogue case of an injunction ordering a person to do or to abstain 
from doing a particular act ought, in my opinion, to have been followed, 
and on failure to comply with the order the matter should have been 
brought to the notice of the Governor in [659] Council, who would then 
have had before him materials to justify him in odering the person to be 
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arrested. Instead of which the arrest and detention of the appellants 
were left to the discretion of ‘ all officers, to whom this order may be 
communicated,’ a delegation of authority which, in my opinion, the 
Governor in Council had no power to make. 

There is high judicial authority that such a conditional order for im¬ 
prisonment is illegal. In The Queen v. Jo7ria bin Balu(l) decided in 1867 
by Couch, C. J., Newton and Gibbs, JJ., an order of a Magistrate under 
s. 2 of Act XIII of 1859, “ that the prisoner should work for a certain 
period and in case he failed to do so should suffer imprisonment for one 
month,” was annulled as to the latter part, as the Magistrate had no 
power to make that order until the failure had occurred and has been 
proved to his satisfaction. The present case is a stronger one than that 
one, as hero it is left to the officers, to whom the orders may be com¬ 
municated, to see that they are duly obeyed, and it is left to their discre¬ 
tion whether or not the persons are to be apprehended and detained. The 
same course, viz., the annulling of the objectionable part of the document, 
cannot be adopted here as was done by Couch, G. J., and his colleagues in 
Queen v. Joma bin Balu ; as. if the order for the arrest and detention of 
the appellants is struck out, or treated as surplusage, the document ceases 
to be a warrant altogether, and nothing remains but an order to remove 
themselves from British India. 

There is another ground which, though not taken in the argument 
before us, is. in my opinion, equally fatal to the validity of these five 
warrants, viz., that the persons named in them are not described with 
sufficient ceitaint.y and particularity. There is also high judicial authority 
in support of this objection. In two of the warrants the names only of 
each of the two persons, Osias Melitroff and Miske! LoatT, are mentioned ; 
in the five other warrants the names are given with one or more aliases ; 
but there is no place of residence of the individuals mentioned such as is 
required by the Form 2 in Schedule V of the Criminal Procedure Code, 
1882, which is the form of a warrant of arrest issued under s. 75 of that 
Code. 

[660] A similar point was decided by Sir C. Sargent in 1872 in the 
case of one James Hastings who had been brought up under a writ of 
habeas corpus gmated by Westropp. C.J. The warrant had been issued 
under s. 76 of the Code of Criminal Procedure (Act XXV of 1861). Sir 
C. Sargent held that the prisoner was not in custody under a valid and 
legal wairant. After dealing with the first objection, which was that the 
instrument was without a seal, and stating that upon that ground alone 
be should have had great difficulty iu saying that the w’arrant was a valid 
one, he proceeded thus; — 

‘ There is, however, another objection put forward to its validity to 
which I attach even greater force. The warrant authorizes the committal 
of James Hastings without giving any description \Yhatever as to what 
James Hastings is indicated thereby.” Then, after stating the foi'm of 
warrant given in the Appendix to the Code, he said ; ** Under a warrant in 
this form, if it were held to be a legal and valid warrant, the Commissioner 
of Police would be justified in arresting any one of that name. In Hood's 
case (2) the Cbiistian name only of the person arrested was omitted, hut 
a full description was given of him. The warrant there was ' to take the 
body of Hood, of the hamlet of Bemorton, in the Parish of F'ugglestone, 
St. Peter, in the same county, by whatsoever name ho may be called or 

(‘ij Eez V. Hood, 1 Moody’s Cr. Cases, 1S8, 

9i8 
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JudTes’wS^nTwaT baf tZI else 

s zr:siz^ --r;t r 

SLlri™ uL‘^‘•r’rrK.T ^ ^ ZZ^'Z 

util:? ‘?/»"•>” ■>■. principle ipvoVed „ hat ruZ.lhlh I 

warrant provided by the Code requlvLl^atZ'^reSell^^ ilTeTted 

dir £r irr“.‘;c.t" 1.31; 

police ip .mstbelpvmi'flho LTel?'jTlr £el‘Li"lh'o 
be arrested under it. being limited only by the limit to th« nn^f » 

persons bearing that name. The warrant in this c“le is in ; ° 

far rnore general than was the warrant in Hood's case and Tam’ 
therefore of opinion that it is bad” -/« rc James Hastings (1) 

‘1°“^ ® names of the five appellants seem to an Englishman 

somewhat strange , but I apprehend that the same principle must he 
applied as if the warrants were for the arrest of persons bearing ordinary 
names such for instance as John Smith or any other common name 

The warrants in question appear to me to be also objectionable for 

from Brit^h^inT" ?ke appellants to remove themselves 

^om ±5rifcish India by sea by particular routes. Solomon Moses the 

threeTf^throT ®°“kay Jail, is to remove himself by sea to Roumania, 
three of the others are to remove themselves by sea to Odessa one is fn 

remove himself to Austria, another is to remove himself bv sea to Eou- 

mania, and one is to remove himself by sea to Adrianople. an order which 

Q than fifty miles from the nearest 

sea, the B aok Sea, is as incapable of being strictly complied with as if the 

order had been that he was to remove himself by sea to Bucharest Vienna 

or Moscow. Tne objection to this part of each order, in my opinion is 

that the particular route to be specified in the order referred to in s 3 of 

Act III of 1864 13 intended to be a route in British India and not a route 
oeyond the high seas. 

The Indian Legislature must be taken to have known the extent of 
Its legislative powers. It could confer no power on the Local Government 
which would he ultra vires of its own legislative powers ; and the authority 
given by s. 3 of Act III of 1864 must be taken to be an authority it could 
grant vie., a legal authority. When the foreigner, whose expulsion is 
L662J considered expedient, resides at Lahore, Allahabad or any other 
inland town, the Local Government can specify, and may have very good 
reasons for indicating, in the order the particular route by which the 
individual is to remove himself, but once beyond the three-mile limit I 
am not aware that the Local Government has any power over him. 

In the case of the wilful destruction by fire of the “ Aurora ” in 
June, 1870. at a distance of about fifty miles outside the Harbour of 
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Bombay and on the high seas, it was held by a Eull Court, on points 
reserved for its opinion, that the substantive law applicable to a British- 
born subject tried in the High Court at Bombay for destroying a 
British ship, at a distance of more than three miles from the shores 
of British India was the English law and not the Penal Code, and the 
question whether the Indian Legislature had power to legislate with 
reference to offences committed on the high seas was much considered. 

In the course of the judgment of the three Judges who heard the 
case, delivered by Westropp, C.J., it is stated ** according to writers on 
international law the territorial right extends to at least three geographical 
miles, a sea-league from the coast, that having been supposed to be the 
range of a cannon shot.” This distance of three miles was the limit lately 
laid down by the Privy Council in Eolet v. The Queen (1) for the operation 
of the revenue laws of Sierra Leone. Sir Kobert Phillimore in his 
commentaries (Vol. I. plac. 197,) says : " Bub the rule of law may now be 
considered as fairly established, namely, that this absolute property and 
jurisdiction does not extend, unless by the specific provisions of a treaty, 
or an unquestioned usage, beyond a marine league (being three miles) or 
the distance of a cannon shot from the shore at low bide.” And in a 
later passage in the judgment Sir Michael Westropp after referring to the 
Statutes I have already quoted (3 and 4 Will. IV. c. 85, ss. 43, and 24 and 
25 Viet., c. 67, 8. 22) says that other Statutes which he mentions furnish 
a very strong reason for supposing that the previous general power of 
legislation conferred by the same Statutes is limited to the territories of 
British India— Beg, v. Ehmtone Whitxvell and others (2). 

[663] In Ecg. v. Kaatya Eama and others (3) it was held by Kemball 
aud West, JJ., that an offence committed on the high seas, but within 
three miles from the coast of British India, as being committed within 
the territorial limits of British India, was punishable under the provisions 
of the Indian Penal Code, and there was an intimation of opinion on the 
part of three learned Judges that the Governor General of India in Council 
had no power to legislate for offences committed on the high seas outside 
the territorial limits of British India, though he had power to legislate in 
respect of offences committed on the high seas within three miles of its 
coasts. 

I may here mention that in the case of Loxv v, Boutledge (4) Lord 
Justice Turner after stating that every alien coming into a British colony 
becomes temporarily a subject of the Crown, bound by, subject to, and 
entitled to the benefit of the laws which affect all British subjects, said; 

As to his rights within the colony he may well be bound by its laws, but 
as to his rights beyond the colony he cannot be affected by those laws, 
for the laws of a colony cannot extend beyond its territorial limits” 

The directions in the orders (assuming, bub nob admitting, that the 
early portion of the warrants in question can be regarded as orders,) that 
the persons named in them are to remove themselves from British India 
by sea to the different towns and countries specified, are, in my opinion, 
ultra vires and illegal. Whether, however, such objectionable words can 
be considered as surplusage and be disregarded altogether, or whether they 
do not vitiate the warrants, I think it unnecessary to express an opinion, 
as on the other points I have mentioned I consider that the warrants are 
clearly invalid and have no legal effect. 


(y) 7 B.H.O.R, Cr. Gas, 89 (104, 108). 
(4) 1 Oh. App. 47. 


(1) L. R, 1 Pr. 0. Ca. 198. 

(3) 8 B. H. 0. R. Or. Caa. 63. 
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fV« the reasons I have stated, I think that the warrants under which 
the live appellants were arrested were not valid warrants, and that the 
appeal must be allowed ; that the order made on tbe 9fch July 1894 so far 

Mosesl/y^! W “"fi “>^st be reversed, and that Solomon 

Moses Waxfigoor, who is the only one of the appellants that is now 
detained m ]ail, must be discharged. 

certain foreigners were, ostensibly 
p64] under the power conferred by Act III of 1864, ordered bv the 

themselves from British India. It being 
alleged that they bad not obeyed that order they were arrested under a 

warrant signed by Mr. Lee-Warner, Secretary to Government, and sent 
to ]ail until discharged therefrom in due course of law. On this the 
foreigners applied to Mr. Justice Farran to issue a writ of habeas corpus 
or an order under s. 491 of Criminal Procedure Code to release them from 
imprisonment on the ground that their arrest and detention was illegal 
A rule msr was granted which after argument was discharged, and against 
this discharge the present appeal, has been brought 

The case was argued before us on the 3rd instant when we took time 
to consider our judgment, for the questions argued are important ones 
because while it is necessary on tbe one hand that Government should not 
ne Pampered m tbe exercise of summary powers entrusted to it by the 
Legiskture, it is also, incumbent on the other, on this Court to see that 
the liberty of the subject is not restrained, except in due course of law. 

ihe first point argued by Mr. Kirkpatrick was that the Act itself 
under which these proceedings have been taken, was ultra vires of the 
legislative Council of India, and nearly the whole of tbe time occupied 
in argument was spent on this point. I, however, agree with the reasons 
given by the Judges in the High Court in Calcutta in tbe case of Ameer 
Khan (1) for holding that the series of similar, but more stringent, enact¬ 
ments against British subjects, and not against foreigners, tlerein dis¬ 
cussed were intra vires of the Legislative Council, and am of opinion for 
similar reasons that Act III of 1864 is a valid Act and one which’ tbe 
Legislative Council had power to pass. To carry Mr. Kirkpatrick’s 
argument to its logical conclusion it would be necessary to bold that 
any curtailing of the liberty of the subject was pro tanto a repeal of 
the unwritten laws or constitution and thereby caused a diminution of 
tbe allegiance due by the subject to the Crown. A great deal was said 
by him about Magna Charta and other provisions of a like nature 
but when these are looked into it will be seen that they do not guar¬ 
antee an absolute amount of liberty to each man, but only provide 
[665] that no man shall be deprived of his liberty except in accordance 
with law. No man was to be imprisoned by a warrant under the king's 
sign manual, or under the signature of a Secretary of State, unless that 
warrant v^as authorized by law. If Parliament authorizes a Secretary of 
State under certain circumstances to issue a warrant, in a certain form 
for the detention of one of Her Majesty’s subjects for an unlimited time, 
imprisonment under that warrant is imprisonment in due course of law 
and none of the bulwarks of the personal liberty of the subject are attack¬ 
ed, nor is any cause given for saying that the duty of allegiance due by 
any subject is thereby in any way diminished. 

It was then argued that the powers given by this Act can only be 
exercised when “ the peace and security of British India,” &c., require 
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such exercise. Now the phrase referred to only appears in the 4th section 
in connection with the eventual discharge of the foreigner from imprison¬ 
ment. The preamble, however, shows that the intention of the Legislature 
was to enable Government to prevent foreigners residing, sojourning 
or travelling in British India without their consent; and s. 3 gives 
the fullest power to the Government to order any foreigner to remove 
himself from this country without reference to the probable or possible 
results of such foreigners residing, sojourning or travelling therein. Con¬ 
sequently on the authority of Salmon v. Duncomha U), I must refuse to 
road the words referred to from the fourth section into the third; but 
even if those words were so read in, it seems to me that the Government 
would still be the sole judges of what was necessary for the peace and 
security of British India, and that, if they acted in accordance with the 
letter of the Act, this Court could not inquire into the sufficiency or other¬ 
wise of their reasons for so acting. 

The next point to be considered is whether the Government have 
acted in accordance with the provisions of this Act, Section 3 provides 
that any Local Government with respect to foreigners residing within its 
jurisdiction “ may, by writing, order any foreigner to remove himself from 
British India, or to remove himself therefrom by any particular route to be 
specified in the order.*' Now such order must, of course, be communicated 
[666] to the foreigner, but the section does not say in what way. A 
verbal order given to a tradesman is given by the customer speaking to 
him across the counter; a written order would be handed or sent to him, 
so that instead of having only words, the remembrance of which existed 
only in his memory, he would have in his possession the same words, in 
black and white, to which he could refer if necessary. It seems to me 
that the essence of an order in or by writing is that the person to whom 
it is given may have it by him, and be able to refer to it if necessary, so 
that I do not consider that the mere showing, reading and explaining a 
written order to a foreigner, and then taking it way, is a compliance with 
the terms of this section. That the order ought to be in the possession of 
the person ordered, I think is further shown by the fact that the order 
may contain directions as to the route by which he is to remove himstilf 
from British India, and if the foreigner be up-country and it be desirable 
that he should not pas? through certain places while leaving the country, 
that route might be a complicated one, and the details ought to be in his 
possession in writing, for if he deviates therefrom, he may be arrested. 
The Advocate General suegested that, if the order was left with the 
foreigner, ho mig'ut destroy it, and so there would be no record of it, but 
that is merely a matter of detail which could be provided for by having a 
duplicate of the order, also signed by the Secretary to Government, which 
could be kept on record while the other was given to the foreigner. 

As the orders, by writing, were not given to the appellants, but, as 
appears from the affidavits, only shown, read, and translated to them, Ido 
not think the terms of the 3rd section have been complied with, and 
consequently that they were not bound to leave British India. 

further, looking at the form of the document by which the order is 
said to have been given, it appears to be a warrant, it is so headed, and 
nothing else. It is not an order to the foreigner, but an authority to arrest 
him, addressed to a third person, with what is called the order as a 
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any Court should hold 

that a document in t>is form is a compliance with s. 3 of the Act 

I 67J There is also a defect in the terms of the orders The 
Government may order a foreigner to remove himself from this country 

leave 

fnv 'o ^ ^ power to direct where the 

surplnsago. but it seems to me that the addition of the uSmaJe 
?n=tance°r injustice. For 

a ticket by the Austrian Lloyd’s line he takes one by the P. & 0 for 

nr^vldes this, because all the Act 

provides is that he is to remove himself from British India bv a 
rnoli^oVr''^^’ r^L Cevlon, but 

a police officer nuff/it say he bad not complied with the order, and arrest 

him, which, in my opinion, he would not be justified in doing. 

ovdfi7(-n®“ document which is headed “ warrant.” contains first an 
Older to a person to do a thing, and then an order that, if he does not do it, 

the P* aiies„ed. This form of order has constantly been condemned by 

'Zu^ZT Gom-t-In re Babji, on the 26;h 

April, 1888, and Empress v. Sakharam on the 3rd May, 1888. 

The mischief of the form used is that on the face of it the determi¬ 
nation as bo whetber the person to whom the order is addressed has 
obeyed It or not, IS left to the officer in charge of the warrant; whereas 
lb IS the authority which issues the order which ought to determine that 
point. The mere fact that, after the order is given to a foreigner, he does 
nob remove himself from British India, is not necessarily disobedience 
After receiving the order he might slip down and break his leg ; he might 
have a wife so ill that he could nob possibly leave her without'danger to 
her life, nob having means to provide attendance for her in his absence; 
he might be absolutely without the means of removing himself. In such 
cases the mere non-removal of himself could not be said to be a neglect or 
refusal to remove [668] himself, and the determination as to whether a 
particular act or omission amounted to a neglect or refusal ought to rest 
with no authority other than the one which gave the order. 


After the order is communicated to the person who is to obey it the 
authority issuing it should determine whether be has disobeyed it or not, 
and if he has disobeyed it, a warrant should be issued for his apprehension 
and imprisonment. Such a warrant ought to recite that, under the provi¬ 
sions of s. 3 of this Act, A. B. had been ordered by the Governor in Council 
to remove himself from British India (by sea), that the said A. B. bad 
neglected (or refused as the case may be) to do so, and then go on to order 
him to he apprehended and conveyed to such and such a jail and there to 
be kept in custody until discharged therefrom in due course of law. If 
the warrant in the present case had been in that form, all that would have 
been required on the return to the rule herein would have been for 
Mr. Mackenzie to have stated, on affidavit, that he held the prisoner under 
that warrant, and as it would then have appeared from the warrant itself 
that it was issued by a competent authority in the exercise of powers 
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granted by the Legislature, the Court would have refused to have made 
any further inquiries. , 

By reason of the order appearing at the top of the warrant, it may 
possibly be inferred that the person named therein has been ordered to 
leave, but it does not definitely appear on the fnce of the warrant, because 
there is nothing to show that it has been communicated to him that be 
has been ordered ; and then it does not appear that he has disobeyed the 
order, in my opinion a very much more important omission, and one 
which invalidates the warrant entirely, because unless that has happened 
there is no power to imprison. 

The warrant is also defective in another way. It bears no seal, an 
addition which is essential to a warrant under ordinary circumstances. 
Regulation XXV of 1827 gives a form of warrant which is to be sufiScient 
under that Act. and in the form no mention is made of a seal; consequently 
a warrant under that Act might be valid without one. The present Act 
provides no form of warrant; consequently, in my opinion, the ordinary 
form of warrant must be adonted. Bv common law a warrant without a 
[6C9] seal is invalid, and the Criminal Procedure Code has adpoted the 
provisions of the common law and directs that a warrant should be both 
signed and sealed. In the absence of statutory provision, the absence of 
a seal will render a warrant void, which will appear from the case of In 
re Phipps (1). 

Sargent. J., in the case of In re Hastings (2) expresses an opinion 
that a warrant under the Criminal Procedure Code is invalid without a 
seal, and I should have great difficulty in coming to the conclusion that 
there is any reason why a seal should not be necessary for the validity of 
a warrant authorizing the imprisonment of a foreigner under Act III of 
1864. 

The last defect in the order and warrant which I will point out is 
that there is no description or designation of the person to whom it is 
directed or against whom it is to be executed. The name of the foreigner who 
is still in jail is Solomon Moses. Now Moses is not an uncommon sur¬ 
name in this city, and I should think that there were probably more than 
one inhabitant having the name of Solomon Moses. A warrant should 
not merely bear the full name of tbe person to be arrested, but also his 
description, i the place where he resides, if not also his occupation, so 
that there may be no doubt as to the identity of the person in custody 
with the person named in the warrant. See the judgment of Sargent. J., 
in Hastings case (2). The order, too, should contain a like description, 
in order that tbe person to whom it is given may know that he, and no 
one else, is the person to whom it is addressed. 

I am of opinion, therefore, that all the warrants in this case are bad 
in law, and that Solomon Moses, the only appellant now in custody, is 
not in custody in due course of law. Consequently the order mado by 
Farran, J., discharging the rule obtained on the 5th July must be 
reversed, and the rule must be made absolute, and Solomon Moses 
discharged from custody. 

Appeal allowed. 

Attorneys for tbe appellants : Messrs. T^mier and Hemming, 

Attorney for the Crown : Mr. H, H. NicholsoiXy Acting Government 
Solicitor. 


(1) 11 W.R. Eng. 780. 


(2) 9 B.H.O.R. 164. 
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[670] CRIMINAL REVISION. 

Before Mr. Justice Telavq and Mr. Justice Fulton. 

In be Antaji Keshav Tambe.’^ fist February, 1893.] 

“ proclamation known as Mr. Dunlop’s proclamation it was declared 
trees wpr“"' °' District, on which teak and other forest 

nn^f « ^ ^ v.^V however, this proclamation was rescinded by a subse- 

quent proclamation whioh declared that the “ Government resumed in^reeard to 
forest, all the seigniorial rights which it possessed previously to 1823.” ^ 

The accused was Wiof of the village of Asgoli in the Ratnagiri District He 

s charged under s. 75, cl. (c) of the Indian Forest Act (Vll^of 1878) with the 
offence of cutting down two teak trees without obtaining the „n of 

Lt h/!o ? “y Government undef th! Forest 

J^ev“jurisd!^^^ High Court under f.s 

Held, that the conviction must be reversed. The land on whioh the trees in 

question were growing was the khoti Wmgi land of the accused !nd he was 
th! fr!!!Vh°‘ ' °Dunlop’s proclamation, by virtue of whi;h 

the trees thereoQ became bis property! 

^ Beld^ also, that Dunlop’s proclamation could not be withdrawn by Government 
in so far as it related to trees planted after that date. 

Collector of Rainagiriv. Vyankatrav i\f. Surve (1). followed. 

Pt?* Pulton, J.—Khasgi land of which the khot was actually in possession 
was clearly within Dunlop’s proclamation and it granted the right to^^teak and 

°^^®'^reesin /c/icspi lands held by waiandar khois * * * It is dear too 

that the right to trees having once been conceded could not be withdrawn by 
the proclamation of 1861, and it seems also manifest that the contention is 
untenable that the benefit of the first proclamation did not extend to the case of 
tr^ees planted after its cancellation in 1851. Even though the klioi may not be 
the proprietor of the soil in khoti khasgi lands, he is certainly the bolder of an 
interest in it, and that interest having in 1823 been increased by the concession 
of all trees which he might grow tbreafter could not subsequently be reduced bv 
the withdrawal of the right to such trees. ^ 

[F,, Rat. Unr. Cr. Cas. 823 ; R , 23 B. 518 ; 25 B. 714 (750)-3 Bom. L.R. 603 (620),] 

This was an application under s. 435 of the Code of Criminal 
Procedure (X of 1882). 

The accused was the khot of the village of Asgoli in the Eatnagiri 
District. He was charged with having committed an [67l] offence under 
ss. 75 and 76 of the Indian Forest Act (VII of 1878) by cutting down two 
teak trees, growing on his khoti khasgi land, without obtaining the per¬ 
mission of Government, asrequired by the rules(2) framed by Government 
under the Forest Act (VII of 1878). 


1893 

Feb. 1, 

Criminal 

Eevision, 

18 B. 670. 


• Criminal Revision No. 301 of 1892. 

(1) 8 B.II.O.R.A.C.J. 1. 

(2) Rule II made under s 75, cl. (c) of the Forest Act provides as follows 

“No person who holds land on which trees are growing, which are the property of 
Government, shall cut, lop or in any way injure any such tree, and knowingly and 
wilfully permit any other person to cut, lop. or in any way injure the same without 
having first obtained the permission of the Collector, or in the case of teak> blackwood 
or sandalwood trees, of the Conservator of Forests.” ’ 
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1893 The accused pleadeJ not guilty. He contended (inter aha) that 

Feb. 1 . under Mr. Dunlop’s proclamation dated 1st March, 1824, he was the 
- absolute owner of the teak trees growing on his khoti khasgi land, and 

ORlMlNAt had a right to deal with them as he pleased, and that Government had 
Kevision. no c^aim to such trees. 


18 B. 670. Mr. Dunlop's proclamation was to the following effect:— 

Whereas the Government has observed that the former Government 
used to take the teak, blackwood, and other good timber grown on the 
lands situate in the aforesaid zilla belonging to any person whatever, the 
people did not take the trouble of raising (such timber trees) : and (whereas 
the Government) thinks that it would be to the advantage of all if from 
this day forth teak, hlackwood and auy other kind of good timber (trees) 
were raised in the country, it is proclaimed to all the people that the 
Government has no intention (eye) towards the trees that may be growing 
on the lands of any person whatever situate beyond the frontiers (limits) 
of the jungles preserved by the Government . . . . that those who 

may own and may grow hereafter (such trees) may (i.e., have the liberty 
to deal with them in any manner they like; and that no obstruction 
whatever wiil be made by the Government (to their so doing)." 

Dated Isi March, 1824." 

This proclamation was rescinded by a subsequent proclamation in 
1851. 


The subsequent proclamation ran thus :— 

" Proclamation regarding Teak and Sissu in the Collectorate of 
Ttatnagiri. 

1. Beit known that in 1823 (sfc.) Mr, Dunlop, when GoHeotor of 
tlie Southern Konkan, put forth a proclamation wherein he conditionally 
made over, on behalf of Government, the royalty rights heretofore 
exercised in regard to teak and sissu trees growing in certain places. 

2. The object of the said proclamation, as stated in the first 
paragraph thereof, was the extension of the growth of useful timber. 

[672] 3. As, however, from past experience it is clear that the 

continuance of the permission to cut teak and sissu trees on such terms 

tliroughout the Collectorate will speedily lead to the complete annihilation 
of such useful timber. 


4. The Right Honourable the Governor in Council is pleased to 
declare that the proclamation of 1823 is rescinded, and that the 

Government resumes, in regard to forest, all the seigniorial rights which it 
possessed previous to 1823. 


5. At the same time, as it is understood that a few persons, 
taking advantage of the liberal offer made by Government in 1823, did 
attend bo the teak and sissu timber growing in their own grounds (jagih), 
Government is prepared to grant full benefit, present and prospective, to 

j esfablish to the satisfaction of the Collector 

and Conservator of Forests, within six months from Ist Juno next, that 
the wood in their lands had been attended to and nurtured since 1823, 

such betiefib to be contingent on their continuing their c u'e to the trees 
now in course of growth. 


K. r Tl’®, preserves in the taluka of Suvarndurg and in the 

subha of Malvan to remain, as at present, exclusively Government 
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of 1878) «• 76 of the Indian Forest Act (VII 

ne of Es. 3, or in default to suffer four days’ simple imnrisonment ^ 

M.gisl.l“ 0°™!° s"? »“ *»”'■ Diseriot 

joi*dictio“‘’°° ""i*' its revisional 

Gduesh K, Deshmukh, for the accused. 

Eao Saheb Fasadeo J. Kirtikar, Government Pleader, for the Crown. 

JUDGMENT. 

ease the accused was charged with having 
committed an offence under s. 7o (c) of the Indian Forest Act bv cuttin« 
down soine t'ees in what is admitted to be his khoti khasgi land in 
contravention of the rules made by Government under the Indian Forest 
Act. The section of the Act as well as the rules referred to. relate in 
terms, to trees belonging to Government; and in order to convict the 

accused the Court must bo satisfied that the trees cut down by the 
accusea were the property of Government. 

It was argued in the first instance by the learned Government 
Pleader, as we understood him. that if he could [673] show that there 
was some reasonable ground for the claim made on behalf of Govern¬ 
ment to the trees in question, that would be sufficient justification for the 
Government notification” whereby the trees have been declared to be the 
property of Government, and that the Magistrate would be justified and 
even bound to accept such notification as t roof of tbe declared ownership 
m such a ca^ as the present. We must e.tpress our entire dissent from 
this view. The offence is only committed, as we have seen, under tbe 
express terms of the Act and rules, when the trees cut are the property of 
Government. And. therefore, in this case as in any other, where the 
same issue arises, the Court before convicting is bound to satisfy itself of 

Government proprie:ary right in the usual modes and by means o'f the 

usual materials recognized in Courts of Justice. The declared opinion of 
the Executive Government merely as such can have no more weight with 
the Court than that of the humblest of Her Majesty’s subjects. 

Oo the other side it was similarly argued, that if the accused could 
show that he had reasonable grounds to believe that be might cut the 
trees in question, he ought not to be convicted of a criminal offence. 
Tbe answer to that argument is clear. The law which the Courts 
have to apply in this case says nothing about belief or reasonable grounds 
for belief. Tbe act of cutting tbe trees is itself an offence, whatever tbe 
belief of tbe man who cuts, if tbe trees are proved to be. in truth, tbe 
property of Government. 

Tbe question, therefore, which must be determined in this case is 
whether the trees cut down by the accused were or w^ere not the property 
of Government. No special evidence has been f^iven in the case bearing 
on this point, and both sides have rested their respective contentions on 
the general rules applicable to trees growing on land of the kind to which 
the land of tbe accused belongs. The learned Government Pleader has 
broadly argued that in no case has a khot any right to the soil, or to 
the trees growing upon it, unless he affirmatively proves such a 
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1893 right. He relies on the decision at I. L. B., 4 Bom. 264 ; P. J., 1875, 

Feb. 1. p. 325 (l^aqardas v. The Conservator of Forests) ; I. L. B. 12 Bom. 534 

(Collector of Batnagiri v. Antaii Lahshman). We are very far from 
Criminal being certain that the authorities referred [674] to really lay down such 
Bevision. a sweeping proposition, without reference to the onus of proof in each 
18 B~670 P^^*^^cular case. And in the present case, as will be seen further on, we 
* ' could not decide against the accused on the strength of any such wide 

presumption. Nor can we hold that s. 37 of the Bombay Land 
Bevenue Code of 1879 helps the Government; becaure on the other side 
it would be necessary to have regard to the presumption of full ownership 

arising from actual possession and enjoyment, which in this par¬ 

ticular case appears to have extended over a considerable period. We 
think that we cannot, in this case, give effect to either of these argu¬ 
ments in favour of Government in this case; because we are of opinion 
that the land here being admittedly the khoti khasgi land of the accused, 
must be deemed to be entitled to the benefit of Dunlop’s proclamation 
by vritue of which the trees then growing and thereafter to be planted 
on the land become the landholder’s property free from any right 
on the part of Government. Such appears to have been the view 
of the Court in the case of The Collector of Batnagiri v. Vyankatrav 
N. Surve (1), and, in the absence of any specific evidence in the present 
case, we think that view must be followed, notwithstanding the observations 
referred to by the District Magistrate limiting the effect of that decision 
which are contained in Sir M. B. Wesbropp’s judgment. We cannot agree 
with the District Magistrate in bis view that Dunlop’s proclamation could 
be withdrawn by Government in so far as it related to trees planted after 
its date. The contrary was expressly decided in Surveys case, and in that 
decision we concur, having regard to the express terms of Dunlop’s 
proclamation. That being the conclusion at which we bave arrived, it is 
unnecessary to consider the points raised in reference to Bombay Act I of 
1865 and Bombay Act V of 1879. It is not contended that either of those 
Acts deprived landholders of any rights already conceded to them. 
Whether those Acts or either of them would have helped the accused in 
this case, but for the view which we take of the effect of Dunlop’s 
proclamation, we need not in this case determine. On the whole, therefore, 
we must reverse the conviction had in this case, and order the fine to be 
refunded. 

[675] Fulton, J.—Tlie first question which we have to consider is 
whether the teak trees in dispute were the property of the defendant by 
virtue of Mr. Dunlop's proclamation. It is not disputel that the land on 
which they grew was held by the defendant as khoti kliasgi, but it is 
contended that such land did not come within the terms of the concession. 
The proclamation as translated on p. 535 of I. L. B., 12 Bom., was as 
follows:— 

Whereas the Government has observed that as the former Govern¬ 
ment used to take the teak, blackwood and other good timber grown on 
the lands situate in the aforesaid >;illa belonging to any person whatever, 
the people did not take the trouble of raising (such timber trees); and 
(whereas the Government) thinks that it would be to the advantage of all 
if from this day forth teak, blackwood, and any other kind of good timber 
trees were raised in the country, it is proclaimed to all the people that 
the Government has no intention feye) towards the trees that may be 


(1)8B.H.C.R.A.0.J. 1. 



IXJ 


In re antaji keshav tambe 


18 Bom. 676 


growing on the lands of any person whatever situate heyond the frontiers 

Te Obstruction wbateve 

will be made by the Government (to their so doing).” 

Pleader argued that this proclamation did not annlv 
Tf Mellon T in'^th “s to the remS 

ruu (1), in which the khot claimed the trees on land held by him either as 
Mot or as tenant under the khoti co-parceners. “ It has been decided in 
regular appeal No. 15 of 1869 (and in this decision we concur) that a 
Wot has no right to cut timber either as khot or by virtue of Mr. Dunlop's 

^ proprietary title in the 

Antaji Lakshman (2), it may be a question whether this did not carry the 

dShf the intention of the Court, as Westropp, C J 

distinctly refrained ,n his judgment from expressing any opinion upon the 

JSarauantourve i^) Turning to this last decision we find thatWes- 

Sf'w did apply to timber grown on 

khoti khasgi or khoti nisbat [676] lands. He remarked (p. 4)- " if 

also appears that the land on which the timber was cut was either ‘ khasgi ’ 

or khoti nisbat land in the possession of the plaintiff or his sub-tenanL 

and of such land at all events he would be the proprietor, and not a mere 

farmer of the revenue, if that be the true position of the khot in respect of 
ordinary khoti lands. 


The learned Government Pleader, while not disputing that the land 
on which the timber, m the present case, stood, was khoti khasgi 
both at the time of the proclamation in 1823, and up to the present date 
maintainea that the defendant was not the proprietor of the soil and 
referred us to the decision of the Privy Council in Nagardas v. The Con- 
servator of Forests (4), as showing that he was, therefore, not entitled' 
under Mr. Dunlop’s proclamation to the teak trees growing on it. It 

seems to me, however, unnecessary to determine whether or not the il/iot 

IS the owner of the soil of khoti khasgi of which he is in possession. I 
think that the decisions in regular appeal 15 of 1869 and in The Collector 
of Batnagiri v. Antaji Lakshman (2) must not be carried beyond what 
was actually determined, and, as suggested by Sargent, C. J., in the last- 
named case, that it is doubtful whether judgments deciding that a khot is 
not entitled to the timber in the forest and uncultivated lands can be 
applied to the khoti khasgi lands which were in the actual occupation of 
the Aifiot-s at the time of Mr. Dunlop’.s proclamation and from which they 

could not be ousted by Government so long as they paid the assessment 
due on their khoti. 

The correct mode of construction of grants by the Crown or Govern¬ 
ment is stated by Westropp, C. J., at the top of p. 331 of the Printed 
Judgments for 1875 as follows:—"In respect to Crown grants ‘upon a 
question of the meaning of words the same rules of commonsense and 
justice must apply, whether the subject-matter of construction be a grant 
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(1) P. J. (1875), p. .324. 
(.3) 8 B.H.C.R.A.C.J. 1. 


(2) 12 B. 534 (549). 
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from the Crown or from a subject,’ and that ‘ it is always a question of 
intention, to be collected from the language used with reference to the 
surrounding circumstances.’ If those guides to a satisfactory construction 
fail, but not otherwise, the ancient rule is that ‘if the king’s grant can 
endure to two intents it shall be taken to [677] the intent that makes most 
for the king’s benefit.” A^plyng this test we have to decide, not whether 
khoU can be said to be the owners of the soil of their khasgi lands, but 
whether the language of Mr. Dunlop’s proclamation, when read by the light 
of surrounding circumstances, is such as to make it clear that be intended 
it to apply to khoti khasgi lands. 

The circumstances under which the proclamation was issued are 
explained in Mr. Dunlop's letter to Government, No. 5 of the 18th October, 
1823 (paras. 21 to 28), and of Government’s reply thereto, No. 1630 of 
the Iso November, 1823, to which by the courtesy of the Chief Secretary 
we have been enabled to refer. Mr. Dunlop’s recommendation, which was 
sanctioned by Government, was stated in the last sentence of his letter 
as follows;— 

“I, therefore, think that the established forests should be retained by 
Government, and with the hope of encouraging the growth of teak that a 
proclamation should be issued surrendering all the claims asserted by the 
former Governments to teak or other valuable woods, and declaring that 
wherever these may be found beyond the limits of the three forests of 
Band and Tordil and Vinhiri in the Surambay (Suvarnadurg?) Taluka 
and of Milan near Malvan, they shall henceforth be the full and exclusive 
property of the persons on whose grounds they may grow, who shall be 
free to or dispose of such trees in any way they choose.** 

Whether the proclamation issued in pursuance of the recommendation 
above expressed, gave khots a right to the valuable timber in forests and 
jungle lands in khoti villages, may well be doubted Mr. Dunlop’s report 
of the 31st December, 1822, referred to in Mr. Candy’s compilation on 
Khoti tenure, shows that he spoke of watandar khots (vide para. 10) aa 
purely farmers ” (of the revenue), and it may, therefore, be improbable 
that in his proclamation about trees he would, in referring to A:/io^s, have 
intended to include in the category of lands *'belonging to” them the 
uncultivated and jungle lands of the village. Accordingly in appeal No. 15 
of 1869 (P. J., 1875, p. 325) the High Court held that, the proclamation did 
not confer on the khot the right to trees growing in a khoti village in respect 
of which he was unable to prove a proprietorship in the soil, and the deci¬ 
sion was confirmed by the Privy Council on appeal (I. L. R., 4 Bom., 
264). Similarly in The Collector of Hainagiriw. Ayitoji Lakshvia 7 i{l) it was 
[678] held that, in the abserjce of a sanad expressly granting the right to 
out timber and the proprietorship in the soil of the village, a khot had no 
right to out timber on the uncultivated and forest land, inasmuch as in 
uncultivated land he had no right of proprietorship which could fall within 
the contemplation oi Dunlop’s proclamation. But it seems to me that in 
regard to khasgi land, of which the khot was actually in possession, it is 
impossible to say that it was not within the contemplation of the proclama¬ 
tion. The correspondence preceding tho issue of this document shows 
that it was intended to be of wide application, and it is difficult to imagine 
to what class of lands it was intended to apply, if it did not include 
those of which the khot was entitled to the permanent occupation so long 
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as he paid the assessment due on the villa oo Tf i -i,, 

apply to the holdings of dharekaX ■ bu?Tf 

classes of nermaneot -en and not to other 

Aususl, 1824, he epe.ks of the l.e.l, ” b.LSi^fto le it I? ■ ,h 

itrThetts :s‘L Xttfe<t/r£sS 

compilation is as follows-— “Tn iho veer,;,,*, 0 ‘^ur. Candy s 

r„ XTt “ 

the new th.t when in his proelemelion ho tet.m 7 tl.'nas“ he?’’’’"'’' 

ss. "r t^ef “hi-Kinri‘"htt ‘ST £4 ss 

proaneea gj.nti.g to the hoidet. tTettlr.trigM f„ TtS 
.hie y«t't»rwi;r.T.tr:prw^^^^ 7 

rteTi;-Saftfa t SnaS^ ‘ti 4 °‘Vi 4 ‘° 4 “ 

intention of that decision not to prejudice^the riehtnf r“® 

on which light had notbeeLhed but ! doCrSrK°fh''®^°‘“^ 
the conclusion arri^ d at I is clear loo 

nnee been oonoea.d eo.Ia no. b "wthatw.; bytJe pSttroS 

the soil in khoti khasgt lands, he is certainly the holder of an interest 
in It, and that interest having in 1823 been increased by the concession of 

bv be might grow thereafter could not subsequently be reduced 

by the withdrawal of the right to such trees, reaucea 

Such being my opinion on the first question raised, it is unnecessarv 

tLTthe rTelTf^t £ the second contention on behalf of the defendant, viz , 
that the right to trees had been conferred on him when the survey settle 

STfunLd ® conviction and directing that the fine, if paid! 


Conviction quashed. 


(1) F. J, (1875), p. 324. 
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Appel- Before Sir Charles Sargent, Kt., Chief Justice and Mr. Justice Bayley, 
LATE - 

CtVIL. Rachawa and OTHEBS {Original Defendants), Appellants v. Shiva- 

n YOGAPA {Original Plaintiff), Respondent.^ [26th September, 1893.] 

18 B. 679. 

Maintenance, mother's right to—Right to jjossossiou in virtue of claim to maintenance — 
Mortgtgee's right to possession subf*^cl to mother's ciaimto maintenance — Practice^^ 
Prccedure— Point of law raised for first time in second appeal. 

Aiter the cle vth of S., who had mortgaged certaia land belonging to him, his 
widow (defendant No 2) mortgaged it again in consideration of the existing 
mortgage-debt and a further advance. The mortgage was afterwards assigned 
to the plaintiff, who sued the widow (defendant No. 2) and the mother (defend¬ 
ant No. 1) of S. for possession, The mother (defendantNo.il contended that 
any right the widow (defendant [680] No. 2) had to mortgage the property was 
subject to her (the ffrst defendant’s) right to maintenance out of it, and. as her 
maintenance, she claimed to remain in possession. The lower Court held that 
the property should not be given to the plaintiff until a proper arrangement had 
been made by him for the maintenance of defendant No, I, but stated that it 
imposed that condition on the supposition that there was no other family pro¬ 
perty out of which she could bo maintained. 

Beld, that the dooree was wrong in making the right of the first defendant to 
remain in possession dependent on there being no other property. Further, that 
as the mortgagees lent their m'^ney with full knowledge of the first defendant’s 
possession in virtue of her claim to maintenance, the first defendant ought not 
to be compelled to accept from the plaintiff maintenance in some other form. 

In a suit by a mortgagee for possession of mortgaged land, the mother of the de¬ 
ceased owner claimed to remain in possessi-^n of it in virtue of her right to main¬ 
tenance. At the bearing of the second appeal a claim was made, on her behalf, 
not merely to maintenance, but to a share in the property as mother of the 
last owner. The point bad not been taken in the lower Courts, nor was it one of 
the grounds of appeal. 

Beld, that it could not be taken for the first time in second appeal. It setup 
a now right differing in kind from that asserted throughout the trial, and not 
differing merely iu degree, as was the case in 2^agesh v. Gururao (1). 

[R., 1 N.L R. 1 (2).] 

Second Appeal from tho deoreo of C. G. W. Maopherson, District 
Judge of Belgaum. 

Suit by tho assignee of a mortgage for possession of the mortgaged 
land, and lor mesne profits. 

The land in question had been mortgaged for Rs. 150 by Solbaya to 
one Balapa Bbandari. Solbaya afterwards died, leaving his mother 
(defendant No. 1) and his wife (defoadaut No. 2) him surviving. After 
his death his wife (d.^fondanb No. 2), in consideration of the mortgage- 
debt then due (Rs. 150) and of a further advance of Rs. 30, mortgaged 
the same land to Balapa Bbandari and one Shidapa. They transferred 
their interest to the plaintiff, who now sued. 

The first defendant claimed a right bo hold possession of the land for 
her maintenance unaffected by the second mortgage ; she was willing to 
pay off the first mortgage made by her son. 

The second defendant did not defend the suit. 

The Subordinate Judge passed a decree for the plaintiff. 


• Second Appeal No. 319 of 1892. 

(1) 17 B. 303. 
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to possossloo of the 1 . 0 d “ubtaol l„ ,L S . 0 ‘.‘■’o 

1 . 0 . 000 , .od ho „.d, So Sfltfofdot - ““ 

;d=~~ 5 S“?l;s= 

«oo,Wood. Wb.f i. a ouitouri 0^000 fo,. fd” 

be ascertaiDed at tbe same time.” aeiendant No. 1 should 

Defendants preferred a second appeal. 

G. Bhandarkar, for the anpellants (defendan<-s) • 
that he IS authorized to appear on behalf of hofh thl ^ ^ 

would press .ho appo.l oo" behalf of dofoSdS. No 1 001 ’'?“^?'."S 

defendant is not only entitled to maintenance hn^ Tl. '[ 

to retain possession of the property from which the maintenance is paid' 
regard t^hr^aSL^ninct’^^S^'if'\hL'^ 

cannot be compelled to give up tbe property from which sllJhaJ’betn 

forTer®n“-T to retain property assigned 

for her maintenance is not dependent upon the exisffinc(=i nr nfh<ai-xTT‘^ 

^y other property—I,ais/i;7iaK v. Sarasvatibai (1); Imamv SaZawi»ia(2D 
Vrandavandas v. Yemunabai (Si. rjaiawiwafj;, 

The maintenance of the defendants should be cbaroed upon th« 

Td'h '■’ possession of the prpe!-ty 

and both of them paid interest to the mortgagee. The mnrf«Q««^' u j 
notice of our possession and right of maintenance. A Hindu widow^cannot 
be made liable for mesne profits of the property from which she derives 
her maintenance. The Judge was wrong in making the order for moc 

f682'f‘ No^l ,'s the mother of the husband of defendant No.°2 

[ J and as mother she is entitled to a share in the Property—La«s;n? 2 an 
Eamchandra v. Satyahhamahai (4) ; Damodardasv, Uttamrlm 

CourEr"^^^^’ of the lower 

But being a point of law it can be taken for the first time in second 
appeal—Nagies^ v. Gururao (6). second 

Balkrishna N. Bhajekar, for tbe respondent (plaintiff) —The clnfm 

fr ‘ i Tb. pi. istw 

for the first time in second appeal. Ic is not taken in the memorandum 
of appeal, but is urged for the first time at the hearing. A mother is 
entitled to a share only when the sons effect a partition. But here there 

J* was an only son, and, therefore, there 

being no partition tbe appellant has no right to a share. Even if she had 

been entitled to a share, still as on her son’s death the whole property 


(1) 12 B.H.O.B. 69. 
(4) 2 B. 494 (522). 


(2) 12 M. 334. 
(5) 17 B. 271. 
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devolved od defendant No. 2 as son’s widow and beir, defendant No. 1 has 
lost her right. 

The mortgage by defendant No. 2 was made from necessity,—that is^ 
for maintenance and for payment of her husband’s debt, and it was for 
this reason that tbe mortgage was held binding on both the defendants. 
Further, defendant No. 1 acquiesced in the mortgage made by defendant 
No, 2. 

Bhandarkar in repiy. 

JUDGMENT. 

Saeoent, C. J.—The first defendant by her written statement claim¬ 
ed to bold the land unaffected by the mortgage created by the second 
defendant; and the District Judge has held that the right of the second 
defendant to dispose of the land was limited by the right of the first 
defendant to maintenance, and it was not suggested that the mortgagees, 
through whom plaintiff claims, were not aware of the first defendant being 

in possession in respect of the maintenance. 

« 

It has, however, been argued before us, for the appellants, that the 
right of the first defendant as the mother of Solbaya, the [683} 
husband rf the second defendant, was not merely to maintenance 
but to a half share in all the property. In the Courts below this point 
does nob appear to have been taken, the right of the first defendant in both 
Courts being treated as one of maintenance only ; nor is it one of the 
grounds of appeal to this Court. We do not think, therefore, that we 
ought to allow it to be taken now for the first time on second appeal. It 
sets up a new right in favour of the first defendant diflering in kind from 
that asserted throughout the trial, and not merely in degree, as was the 
case in Nagesh v. Gururao (1). 

The only question, therefore, for this Court’s consideration is, whether 
the decree of the Court below can be objected to, assuming the right 
of the first defendant to the land to rest exclusively upon her right to 
maintenance. The decree provides for possession not being given to the 
plaintiff until a proper arrangement bo the satisfaction of the Subordinate 
-Judge has been made by plaintiff for her maintenance; but that condi¬ 
tion is imposed on the assumption that there is no other family 
property out of which she can be maintained. Whether, if there was such 
property available for the puroose, the first defendant ought to be removed, 
it is not necessary to decide ; there is no suggestion that there is any 
other, still less that the second defendant is ready to appropriate it to the 
first defendant for her maintenance, and the decree is therefore, in our 
opinion, wrong in making the first defendant’s right to remain in possession 
dependent on there not being other property. Again, as the mortgagees 
lent their money with full knowledge of the first defendant’s possession 
in virtue of her claim to maintenance, the first defendant ought not to be 
compelled to accept from the plaintiff maintenance in some other form in 
lieu of the land. 

Wo must, therefore, pass the same decree as was passed by the Madras 
Court in Iijiain v. Balamma (2), dismissing the suit with the first defend¬ 
ant’s costs throughout to be paid by the plaintiff'. 

Decree reversed and suit dismissed. 


(1) 17 B. 303. (2) 12 M. 
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[684] APPELLATE CIVIL. 

Before Str Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Appellant v. Khemu 

Komar Naik and others {Original Defendants), Bespondents * 

[lOfch October, 1893,] 

^°''%To7iupPvnZttZf of sale how applied- 

tri 10 ily Unregistered mortgage—Money decree—Priority of holder of unrZistered 

7 1^, 7 91 7Pr7e7J let TlV 

defeuL^nf “‘Thf “ mortgage of certain land belonging to the first 

defendant The mortgage was not registered. The second defendant Marnal 

Tate bm wa?dnW re V^T “ “°'‘8age which was subsequent in' 

end 1 ' j ■ 'tty registered. Marpal obtained a decree noon this latter mortgage 

and applied in execution for sale of the land. The plain'tiS intervened but hi 

priorit7'?o'hk^^^ P ground that Mirpal’s mortgage was registered and had 
a leHnn Ir. I ““rtgage which was not registered. The land was sold by 

proceeds of the sale were 

n. H f ^ Marpal’s claim, and a further sum of Rs, 164 

Tgainst had obtained a money decree 

fnin P^ a (defendant No. 1 ), A balance of Rs. 103 8-11 was paid 

n^rff Mtbe mortgagor). The 

nroceed^s tor payment of his mortgage debt out of the 

No 3 I^anra "i k® The lower Court held that defendant 

NO. d (bantapa) could not be called upon to refund the money which had been paid 

tL r '>oat the plaintifi had a cause of action only against 

he morigagor (defendant No. 1) not merely for the balance ot Rs. 103 8 11, but 
for tbe whole ot has claim. On appeal to the High Court, 

Held, that the claim of the plaintiff in virtue of his mortgage altbouph unrecia- 
tered was prior to that of the third defendant iSantapa) under his moriey decree. 
Ida plaintiff s earlier mortgage was postponed to that of l\Iarpal because it was 

not registered, but the pi uutiff had the right of a second mortgagee over the 

balance in virtue of his mortgage. The proceeds of the sale after satisfying the 
nrst incumbrancer (Marpal) became payable first to the other incumbrancers if 

1'aI' It *^ 0 ^° mortgagor (defendant No. 1). Tbe judgment-creditor 
(defendant No. 3) could only take any balance that remained subject to the 
equitable right of the plaintiff. 

[R.. 33 0. 9A (103) = 9 C.W.N. 989 ; 4 A.L.J. 492 = 27 A.W.N. 201.] 

Second appeal from the decision of A. H. Unwin, District Judge of 
Kanara. 

/TsT \ October, 1886, defendant; No. 1 mortgaged certain land 
iJNo. 166) without possession to tbe plaintiff. The deed was [685] not 
registered, and it fixed no time for renayment of the mortgage-debt. 

^ Subsequently defendant No. 1 mortgaged the same land together 
with other land for Rs. 200 without possession to defendant No. 2. This 
mortgage-deed was registered. 

On this latter mortgage defendant No. 2 filed a suit (No. 6 of 1890) 
against his mortgagor (defendant No. 1) and obtained a decree for the 
sale of the mortgaged property. When he applied m execution for the 
sale of the land, the plaintiff intervened and set up his prior mortgage lien 
upon part of the lands comprised in the mortgage and decree of defendant 
No. 2. His claim was rejected on i3bh September, 1890, on the ground 
that the mortgage of defendant No. 2 being registered was prior to his 
which was unregistered. 
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Id execution accordingly of the above decree two lots of land were 
sold, viz.. No, 111, which was only included in the second mortgage, 
and No. 116, which was iDcluded both in the first and second, and 
which had, therefore, been mortgaged both to the plaintiff and the defend¬ 
ant No. 2. At the Court sale, defendant No 4 purchased the former 
for Rs. 125 and the latter for Rs. 415. Out of the total proceeds of sale, 
R?. 272 G 4 were paid to defendant No, 2 in satisfaction of his decree and 
Rs. 164*0-9 were paid to defendant No. 3 in satisfaction of a money decree 
which he had obtained against defendant No. 1, and the balance of 
Rs. 103-8-11 remained as a deposit in Court. 

la 1890 the plaintiff filed this suit bo recover Rs. 90 as principal and 
Rs. 57 as interest, in all Rs. 147, contending that his mortgage being 
earliest in date, his right was superior, and he had, therefore, a right to the 
land as well as to the procieeds of the sale. He, therefore, prayed that his 
claim might be satisfied (1) from the proceeds of the sale lying in deposit 
in Court, (2) from the defendants who might be liable to pay, or (3) by sale 
of the mortgaged land. Defendant No. 4 relied on his purchase at th& 
auction held in execution of the decree passed in the duly registered 
mortgage of dofendant No. 2 and denied his liability to the plaintiff. 

[686] Defendant No. 3 pub in a similar defence, and furbber contend¬ 
ed that the plaintiff’s debt, if any, was a charge upon the land and not 
on the proceeds of the sale, and that he (defendant No. 3) was unneces¬ 
sarily made a party to the suit. 

Defendants Nos. 1 and 2 did nob appear. 

The Subordinate Judge found that the plaintiff’s mortgage was prov¬ 
ed, that the plaintiff was entitled to recover the money due to him from 
defendants Nos. 1 and 3, and that though the plaintiff’s personal remedy 
against defendant No, 1 was time-barred, the suit having been filed after 
the expiration of three years from the date of the deed, still defendant 
No. 1 was liable to the plaintiff’s claim to the extent of Rs. 103-8-11, 
he having after the institution of the suit taken out of Court that sum 
which had been deposited there after the sale. He, therefore, made the 
following order:— 

“ I order that out of the sum claimed by plaintiff he should, in the 
first instance, recover Rs. 103-8-11, with costs in proportion, from defend¬ 
ant No. 1. In the event of this being found impossible, he should recover 
the said amount and costs, or so much thereof as might remain unpaid 
from defendant No. 3. The plaintiff to recover the rest of the amount 
claimed from defendant No. 3 alone with costs in proportion. Defendant 
No. 3 to bear his own costs, and costs of defendants Nos. 2 and 4 to be 
paid by plaintiff." 

On appeal by the plaintiff the District Judge amended the decree and 
directed the plaintiff to recover the amount claimed and his costs from the 
property of defendant No. 1 alone, and to bear the costs of the other 
defendants. His reasons were as follows :— 

.‘Mthongh plaintiff intervened under s. 278 of the Civil Procedure 
Code (XTV of 1882) ponding the attachment which followed the register¬ 
ed mortgagee defendant No. 2’s decree, it appears that he intervened 
unsuccessfully, and that defendant No. 3’s suit (No. 192 of 1890.) against 
defendant No. 1 on a money bond and decree thereon meantime anticipated 
plaintiff’s suit. And the Court having, after satisfaction of the registered 
mortgagee’s decree for Rs. 272 odd, out of the sale proceeds already paid 
away to defendant No. 3 Rs. 164-0-9 out of the balance Rs. 267 odd, cannot 
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possibly be justified m caucellmg or altering this order by calling upon the 

>^°derany circumstances. 
Plainlj, It IS the mortgagor defendant No. 1 alone against whom plaintiff had 

?oQ°o ^ passed here', not merely 

o the Es. 103^8-11 [687] which was returned to him as the surplus of the 

^ T plaintiff’s claim ; the Subordinate 

Judge being wrong also in supposing that plaintiff’s personal remedy 

against his mortgagor is barred by limitation. His suit is to ‘ enforce pay- 

n IcTo q°rTT upon immoveable property’- 

t h ’ ? .1877-and he had, therefore, tVve years 

*he houd, 28th October, 1886; iifrfe 
tne ijull Bench ruling in Lallubhai v. Naran, I.L.R., 6 Bom. 719.” 

Plaintiff preferred a second appeal. 

Narayan Ganesh Chandavarkar, forthe appellant (plaintiff)Defend- 

bTo against defendant 

nrnni'V plaintiff holds a mortgage right over the mortgaged 

property. Defendant No. 3 cannot, therefore, have a preferential right 

mv the Civil Procedure Code 

rV nMssof ■ p Property Act 

UV of Im2)~-Ra3a Kishendatt v. Raja Mumtaz Ali Khan (l). 

Shamrao Vitthal, for respondent No. 3 (defendant No. 3). 

Wasudeo Gopal Bhaiidarkar, for respondent No. 4 (defendant No 4) 
the auction-purchaser ;-The first Court dismissed the suit as against us 

We were not joined as a party to the appeal in the lower Court, and yet 
we have been joined as a respondent in second appeal. So the appeal as 
against us must be dismissed with costs. 

JUDGMENT. 


Sargent, G.J.—The District Judge has misconceived the respective 

rights of the plaintiff and the judgment-creditor, defendant No. 3, in the 
surplus proceeds of the sale effected in execution of the mortgage-decree 
obtained by defendant No. 2. Although plaintiff’s earlier mortgage was 
postponed to that of defendant No. 2, by reason of its non-registration, the 
plaintiff still bad the same rights over the balance as if be had been the 
second mortgagee in point of date. In Raja Kishendatt Ram v. Raja 
Mumtaz Ali Khan (l) the Privy Council say : “ The effect of a sale under a 
power of sale is to destroy the equity of redemption in the land, and to 
constitute the mortgagee exercising the power a trustee of the surplus 
proceeds, after satisfying his own charge, first for the subsequent incum¬ 
brancers and ultimately for the mortgagor.” The same must be the result 
[688] when the Court sells to satisfiy the first mortgage. The proceeds 
which are paid into Court after satisfying the first incumbrance become 
payable first to the other incumbrancers {if any) and then to the mort¬ 
gagor, and so it is virtually provided by s. 97 of the Transfer of Property Act 
{IV of 1882), which directs that “ the residue is to be paid to the person 
proving himself to be interested in the property sold.” Such being the 
right of the plaintiff over the balance in virtue of his mortgage, the 
attaching creditor could only take the balance subject to that equitable 
right. 

We must, therefore, reverse the decree of the Court below and send 
back the case for a fresh decision having regard to the above remarks. In 
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dealing with the case it will be necessary to bear in mind that the balance, 
Rs. 267 -9-8, was the result of the sale of two properties Nos. Ill and 166, 
in the latter of which alone the plaintiff was interested. Costs to abide the 
result as regards appellant and defendant No. 3. But the appeal must be 
dismissed as against defendant No. 4 with costs. 

Decree reversed and case sent back. 


18 B. 688. 
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Before Sir Charles Sargent^ Et., Chief Justice, and Mr. Jxistice 

[Starling. 


Abaji Gangadhar {Original Plaintiff), Appellant v. Mukta kom 
Racjhu and another {Original Defendants), BespondentsJ 

tilth October, 1893.] 

Gift —Necessity of possession—Attestation of deed, effect of. 

In 187.3. Ramji, a Hindu, executed a deed of gift of his immoveable property to 
his daughter MuUta (defendant No. 1). Tbt deed was attested by tbo plaintiff. 
In 1878, Rnniji mortgaged to the plaintiS some of the land comprised in the deed 
cf gift. Ramji died in that year, and in 1682 bis grandson conveyed the equity 
of redemption to the plaintiff, who was already in possession of the mortgaged 
land as mortgage-o. In the year 1888 the plaintiff being dispossessed by Mukta 
(defendant No. 1) and the second defendant, to whom she had sold the land, he 

brought the present suit to recover possession. The defendants relied upon the 
gift. 

rJeld, that the plaintiff was entitled to possession. At the time of the 
mortgage to him in 1878 Ramji had not completed his gift to Mukta by giving 
possession. He was, therefore, in a position to give the plaintiff a good title. It 
had not been shown that Mukta had over been treated as the owner of the eouity 
of redemption. 

[689] field, also, that the circumstances that the plaintiff attested the deed of 
gift in 1873 cculd not affect his title, as the gift bad not been completed by deli¬ 
very of possession. 

[R., 21 P.L.R. 1901.] 

Second Appeal from this decision of T. Hart-Davies, Acting District 
Judge of Ahmednagar. 

In 18/3, by a registered deed of that date Raraji Jaitha made a gift of 
his immoveable property, including the land in dispute in this suit, to his 
daughter Mukta (defendant No. 1). The deed was attested by the plaintiff 
and by on^ of the donor s sons. Ramji, however, remained in possession, 
and in 18/8 he mortgaged to the plaintiff a part of the lands comprised in 
the deed of gift and nut the nlaintilT in possession as mortgagee. Ramji 
died in the same year. In 1882. Ramji’s grandson. Yithal, conveyed the 
equity of lodempticn to tlie plaintiff. In 1888, ^lukta and the second 
dofondant, to whom slm had sold the land in question, forcibly dispossessed 
the plaintiff, and he then brought this suit to recover the land. The defend¬ 
ants relied upon the gift to Mukta by her father Ramji. 

The Subordinate Judge dismissed the suit, holding that the gift to 

Mukta was valid and had been acted upon by delivery to her of possession 
of other lands. 


• Second Appeal No. 399 of 1892. 
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On appeal by the plaintiff, the Judge confirmed the decree. 
i:^laiDtif[ preferred a second appeal. 

appellant (plaintiff) :-The lands in 

a gfff property. He could not, therefore, make 

a gift of them to the prejudice of his heirs, namely, Govinda and his son 

Vithu. Furoher, the gift was not completed by delivery of possession to 

the donee. Eamji continued in possession after the gift, and mortgaged 

!?ft VT'tl possession to the plai ntiff. On both these grounds, the 
gift to Mukta was invalid, and that being so she could not convey a valid 

t tie to the second defendant. The plaintiff is entitled to recover posses¬ 
sion— Vasudev Bhat v. Narayan Daji (1). 

There was no appearance for the respondents (defendants). 


1893 

OCT. 11. 

Appel¬ 

late 

Civil. 

18 b 688. 


JUDGMENT. 

SargEiNT, C. J. Both the Courts below have omitted to consider 
an important lact in the case, that is, that Eamji bad not [690] given 
possession to his daughter Mukta under the deed, and the gift bad 
therefore, not been completed when he executed the mortgage in 1878 to 
the plaintiff—Vasudev Bhat v. Narayan Daji Damle (l)—and he could 
therefore, confer a good title on the plaintiff. Nor is there any evidence 
to show that she was ever treated as the owner of the equity of redemption 
by Eamji or Vithu so as even to effect the latter’s title. The circumstance 
that plaintiff attested the deed of gift in 1873 could not affect this title, as 
the gift was never completed by possession. Under these circumstances 
Mukta could confer no title on defendant No. 2 ; and as he only purchased 

in 1882 he could not have acquired title by adverse possession before the 
present} suit; was brought. 

We must, therefore, reverse the decree of the Court below and order 
that possession of the land in question be given to the plaintiff. Plaintiff 
to have his costs in both the Courts below. 


Decree reversed. 


18 B. 690. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


Kedaui and others (Original Defendants) v. Gajai KOM Narayanrao 

AND ANOTHER (Original Plaintiffs), Bespondents.* [I7th October, 1893.] 

Landlord and tenant—‘IsU'cAil Mirasi tenure declared in a decree Civil Proce¬ 

dure Code {XIV of 1882), s. ^dS—Subseqttent payment of rent by defendants not a 
payment under decree but under the tenure, and so need not be certified under s. 258 
of the Civil Procedure Code, 

The plaintiff sued the defendants to recover possession of cprtaio land. The 
defendants pleaded they were witrrtsi tenants and entitled to possession as long 
as they paid the rent. The suit was compromised, and by a consent decree it 
was declared that the defendants held by mirasi tenure and they were directed 
to pay rent “ as before, ” or in default the plaintiff should take possession. 
The plaintiff afterwards applied in execution for possession, alleging that the 
rent bad not been paid. The defendants pleaded that it had been paid, and the 


• Second Appeal, No. 335 of 1893. 

(1) 7 B. 131. 
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plaintifl rejoined that, even if it had been paid, tbe Court could not recognize 
the payment, as it had not been certified under s, 258 of the Civil Procedure Code. 

Held, that, under the circumstances, the rent when paid was to be deemed as 
paid under tbe ruirasi tenure and not under the decree, and, therefore, s. 258 of 
the Civil Procedure Code (XIV of 1882) did not apply, and payment need not be 
certified. 

[691] This was a second appeal from the decision of Hao Bahadur 
18 B, 690. Paranjpe, First Class Subordinate Judge of Satara with appellate 

powers. 

The plaintiff brought a possessory suit, No. 646 of 1884, against the 
defendants in the Court of the Subordinate Judge of Peth(now Islampur) 
to recover possession of certain land. The defendants set up a mzrast 
title to it. The suit was compromised, and there was a consent decree, 
which declared their mirasi tenure, directed them to pay rent as before, 
and ordered that as long as they did so they should not be dispossessed. 
The following is the material part of it:— 

" The land in dispute belongs to the plaintiffs by (right of) ownership, 
and they admit that it has been in miras with the defendants from 
Narayanrao. Only (while) in the viiraspatra there is a stipulation for 
payment of Rs. 11-4-0 every year, the plaintiffs received every year from, 
the defendants Rs. 3-12-0 in addition Accordingly, the defendants 
should hereafter pay to the plaintiffs, aa before, every year Rs. 15 as (if 
it were) an instalment of Government assessment. And so long as tha 
defendants (continue to) pay the amount as aforesaid, their miras right 
shall remain intact, and they will not be liable to be dispossessed of tha 
land by the plaintiffs. If tbe defendants fail to pay by the 3]st of July 
of any year the said amount of Rs. 15, which is payable every year, the 
land in dispute shall be taken out of the possession of the defendants. 
The defendants shall then have no miras right remaining on the land.’* 

One the 21st March, 1892, the plaintiffs applied for execution of the 
decree, and prayed for possession of the land, alleging that the assessment 
of 1890-91 had not been paid by the defendants. 

The defendants pleaded that it had been paid, and contended that 
they could not, therefore, be dispossessed. 

Tbe plaintiffs denied the alleged payments, and argued that (even if 

it had been) the Court could not recognize any payment which was not 

certified to the Court under s. 258 of the Civil Procedure Code (Act XIV 
01 1882). 

The Subordinate Judge allowed evidence of tbe alleged payment tobe 

given. On the evidence, ho found the payments proved and rejected the 
plaintiffs’ application. 

On appeal by the plaintiffs, the First Class Subordinate Judge 
reveisod the order, holding that tbe Subordinate Judge was not right 
in admitting evidence of a payment which he could not [6923 recognize 
under s. 258, which section applied to all sums of monev payable 
under a decree. He, therefore, made an order directing execution to 
proreed by giving the lands in plaintiffs’ pcssessiou. 

The defendants preferred a second appeal. 

Macpherson (with ^asndeoB. Joqlckar) lox the appellants (defend¬ 
ants) Section 258 of the Civil Procedure Code has no application to a- 
case like the present. It was not necessary to certify these payments, 
ihe rent is payable, and has been paid, not under the decree, but under 

the original mirasi tenure. The decree merely confirmed the tenure and 
# 
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gave certain directions with regard to the payment. We have paid all 
the instalments as they fell due. paiu 

recov^v o/nn®" the decree with respect to the 

"ZnmzTsr"" ' ““ 

Mahadco G. Apte. for the respondents (plaintiffs) -—When litieant 
K "undZ 'T ^ on the telms of 

!nL wtrasr tenure and ought to have been certified to the Court in 
accoidanee with s. 258. Not having been so certified, they cannot be 

it cSnnt b into operation under a decree, 


JUDGMENT. 

« /•—Tbe o^-igiual suit in which tbe decree was made was 

a possessmy suit brought by the inaradar against the defendants, who set 
up a rigM to hold the lands under a mirasi tenure. The decree declares 
that such was the nature of the tenure and directs that tbe rent “ should 
D6 paid as before. ’ We think that under these circumstances the rent when 
paid IS to be deemed as paid under the mirasi tenure and not under the 
ecree, and, therefore, that s. 258. Civil Procedure Code, does not apply. 

[693] The decree must, therefore, be reversed and tbe case sent 
ba,ck for decision on the merits; and we may observe that the defendant 
will not be precluded by ss. 56 and 64 of the Dekkhan Agriculturists’ 
Eehef Act from proving tbe payment of the instalment in question by 
any one of fche ordinary legal modes of proof. 

Decree reversed. 


18 B. 693. 

APPELLATE OIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Kazi Sujaudin (Original Defendant), Appellant v. Madhavdas 
' [Original Plaintiff), Respondent.'" 

fl7tfa October, 1893.] 

Right of suit-Cause of aztion—Religious processions- Public roadSuit to enforce a 
right to conduct a religious procession along a public road—Obstruction to a public 
road —Public nuisance—Special damzge — Injunction. 

A oivil action will not lie to enforce a right to conduct a religious procession 
along a public road without an allegation of some personal loss or damage to the 
plaintifi. 

Satku V. Ibrahim (2) followed. 

[AppL, 34 B. 571 (573) = 12 Bom. L. R. 586 = 7 Ind. Cas. 663 ; R.. 32 M. 478 = 1 Ind, 
Gas. 716 = 19 M. L. J. 617 (626); 11 Bom. L, R. 372 (375) =2 Ind, Gas. 494.] 


* Second Appeal, No. 422 of 1893. 

(1) 15 M. 125. (2) 2 B. 457. 


1893 

Oct. 17* 

> 

Appel¬ 

late 

Civil. 

18 B 690. 


971 



18 Bom. 694 


INDIAN DECISIONS. NEW SERIES 


[Yol. 


1893 

Oct. 17. 


Appel¬ 

late 

Civil. 

18 B. 693. 


Second appeal from the decision of Khan Bahadur N. N. Nanavati, 
First Class Subordinate Judge with appellate powers at Dhulia, in Cross 
Appeals Nos. 187 and 191 of 1892. 

The plaintiff sued (1) for a declaration of his right to conduct the car 
and palki of the deity Shri Datatrya Maharaj in nrocession, accompanied 
by bodies of worshippers reciting prayers to the sound of music (such as 
tal, zanj, vurdang and vino) along the public thoroughfares of Raver, and 
(2) for a perpetual injunction restraining the Mahomedans of the locality 
from obstructing the passage of the procession and the performance of 
the ceremony called Gopal Kala at Nagziri, with music playing. 

The defendants were made defendants under s. 30 of the Civil Pro¬ 
cedure Code (XIV of 1882) as representing the Mahomedan community. 

The Subordinate Judge of Yeola granted the declaration sought, 
subject, however, to the right of the Mahomedans not to be disturbed 
[694] while assembled and engaged in public worship during hours in 
which they usually assemble for public worship, and of which they have 
informed the authorities in due time. 

On appeal, the First Class Subordinate Judge, A. P., confirmed the 
decree of the Court of first instance, and further ordered that the defendants 
should inform the authorities responsible for the preservation of the public 
peace of the hours fixed for public prayer, and that the plaintiff and his 
processionists should stop ail music within 75 feet on either side of a 
mosque during hours in which the Mahomedans were engaged therein in 
public worship. 

From this decree the defendants appealed co the High Court. 

Manekshah Jehangirshah, for appellants :—This case falls under the 
general rule that no action can be maintained by one person against another 
for obstruction to a highway, unless special damage is proved : The plaint 
in this case does not allege special loss or damage to the plaintiff'. Nor 
has he given any proof of special damage sustained by him. This suit 
cannot, therefore, lie— Satku v. Ibrahund) : Siddcstcara v. Krishna (2). 

P. M. Mehla (with Messrs Dixit and Hirahii) for respondent:—The 
suit was instituted on the allegation that plaintiff had been obstructed by 
the defendants. This obstruction constitutes special damage. The suit 
will, therefore, lie. Refers to Second Appeal No. 527 of 1891. The point 
now taken on second app.eal was not raised in either of the Courts below. 
It should not, therefore, be allowed. 


JUDGMENT. 

Fulton, J.—The only question argued in this appeal was, whether 
without alleging any personal loss or damage the plaintiff could maintain 
this action. The question Itas been very fully considered in the learned 
judgment of Sir M. R. \Vcsr.ropp in Satku v. lbrahim(l) which does not 
seem to have been brought to the notice of the Courts below. That decision 
shows clearly that although there cannot be any doubt that Her Majesty^s 
subjects, as well in India as in England, have the right to pass and 
le-pass along a public highway,” a civil action to enforce a right to 
[695] conduct a religious procession along a particular road cannot 
ordinarily he maintained. Whether, if an order had been passed under 
e, 44 of Bombay Act I\ of 1890, an action could bo instituted under cl. 2, 
it is unnecessary to determine, as no such order has been made. 


(1) 2 8.457. 


(2) 14 M. 177. 
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The decisive of the Madras High Court in Sundrain v. The Queen — 
Fonnusavii v. Ttie Queen (1) and Muthtaho Chetti v. Bavun Saih {2) are 
appropriate for the purpose of showing the legal rights of the nlaintiff hut 
do not support the proposition that in case of obstruction' his proper 
lenaedy is by civil suit. The former of these was the judgment in a criminal 
case, ana the latter in a suit for which the cause of action was not any 
alleged obstruction to the road, but the procurement of an improuer 
f Majgistrate. It was admitted that in Second Anneal No 527 

01 laai, in which the point now under consideration might have 
been raised, it was not taken by the respondents, who were defendants and 
made no objection to the decree of the Courts below. Consequently that 
case cannot be >e!ied on as a precedent. The present case seems governed 
by Satkuv. Ibrahim (3). We trust that the parties to this suit will come 
to some reasonable compromise, and would suggest that they should either 
accept the First Class Subordinate Judge’s opinion, or, if they cannot do 
so, refer their Dispute to the arbitration of the Collector and agree to abide 

f ^ prolongation of this quarrel may compel the interference 

of the Magistrates and lead to much trouble, which can be avoided bv the 
exercise of fc^bearance on both sides. We reverse the decree and reject 
the claim. The parties to pay their own costs throughout. 

Decreelreversed. 


18 B. 696. 

[696] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice. 


Kashinath Ballal and others [Original Plaintiffs), Appellants 
V. Ganpateao Amriteshvar Joshi [Original Defendant). 

Respondent^ [lOth November, 1879.j 

Stamp—Valuation—Court Fees Act {Vll o/l670), s.l.cls. 9—Foreclosure mil— 

Suit by ihe mortgagee against the heir of the mortgagor for recovery of the mortgaae 
debt lysate of mortgaged and other property—Valuation for the purpose of Court 

A suit instituted by the mortgagee against the heir of the original mortgagor 
to have the mortgage-debt paid by sale nob exclusively of the mortgaged property* 
but also of all the other property in the hands of such heir liable for the debts 
of the origioa! mortgagor, is virtually a suit for money, and should be valued not 
at the principal debt, but the entire amount including interest. ’ 

[R.. 7 Bom. L. R. 194 (195).] 

This was a reference by the Taxing Officer under s. 5 of the (^nnrf- 
T’ees Act (VII of 1870). 

The plaintiffs sued in the Court of the First Class Subordinate Judge 
of Nasik to recover the sum of Es. 8,236-14-0 (being Es. 7,000 
principal and Es. 1,236-14-0 interest) due upon a mortgage-bond executed 
by the deceased defendant Ganpatrao in favour of the deceased father of the 
plaintiffs, and prayed that the amount might be realized by the sale of the 
mortgaged property and of the other property of defendant. 


• First Appeal, No. 23 of 1879. 

(1) 6 M. 203. (2) 2 iM. 140, (3) 2 B. 457. 
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Tbe First Class Subordinate Judge decreed the claim with costs, and 
ordered that the plaintiffs should recover the amount awarded by the sale 
of the mortgaged property. 

From this decision the plaintiffs appealed to the High Court, contend¬ 
ing that they were entitled to recover the amount decreed from the whole 
or any portion of defendant's property. 

The appeal was presented with a Court fee of Rs. 355, valuing the 
claim at Rs. 7,000, as an apoeal in a foreclosure suit, under s. 7, sub- 
s. 9 of the Court Fees Act (VII of 1870), tbe principal amount of the 
mortgage being Rs. 7,000. Tbe Shirastedar being of opinion that the 
memorandum of appeal was chargeable with a Court fee of Rs. 405 as an 
appeal in a suit for money [697] under s. 7, sub-s. 1 of the Court 
Fees Act, required the appellants' pleader to pay the deficient Court fee. 

The appellants' pleader (Pandiiramj Balihhadra) objected to the 
valuation by the Shirastedar, and contended as follows :—- 

“ No doubt, the plaintiffs do not, in this suit, ask that the defendant's 
right in the property should be foreclosed in the technical sense of that 
term, but they ask to have this right extinguished by the sale of the pro¬ 
perty for the satisfaction of their debt. In effect, the suit is of the same 
nature as a foreclosure suit. There is no reason why such a suit should 
be valued differently from a foreclosure suit, or why, as contended by 
the Shirastedar, the plaintiffs should be asked to pay stamps on the 
amount of the principal and of interest. In determining the amount 
of the stamp duty under the Stamp Act, the amount of principal only is 
taken into consideration, and in the same way the amount of Court 
fees chargeable in c>uits coming within the words of s. 7, cl. 9, is 
calculafed on the amount of the principal only. The same principle 
ought to apply to suits by a mortgagee when he asks the payment of his 
debt by the sale of the property instead of the property itself. Such a 
construction would be reasonable, looking to the practice ot mortgagees 

in the Mofussil, who seldom bring what would strictly be a foreclosure 
suit." 

In support of his contention tbe pleader cited the case of Ganpat 
Panduranfj v. Adarji Dadnhhai (1) and the English cases quoted therein 
with approval at p. 320 of the Report. 

The question was referred to the Taxing Officer for decision. 

The Taxing Officer referred the point to the Chief Justice under s. 5 
of the Court Fees Act (VII of 1870). His reference was as follows :— 

The only question for determination is, whether the suit can be 
regarded as a foreclosure suit or not for the purposes of the Court 
Fees Act. If it can, the appellant is right in his contention that the 
valuation taken in respect to principal only is sufficient. The section 
of the Court Fees Act which applies to the [69»] case is s. 7. cl. 9. and 
if the suit comes under cl. 9, the principal debt, viz,, Rs. 7,000, is to be 
taken as the basis of valuation. The suit was to realize Rs. 8,236-14-0 
by sale of certain mortgaged property, and though the result of a decree 
ordering such a sale may be of the same effect as a foreclosure decree, 
still it is not, strictly speaking, the same. I think to arrive at the intention 
of the Legislature, the whole of cl. 9, which deals with mortgage suits, 
must be taken and read together. In the third clause of it, express 
piovisioD is made as regards a conditional sale, in which case valuation is 


(1) 3 B. 312. 
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allowed on the same favourable terms as in casec: nf ^ 

oreclosure. The present is not a case of conditional sale and I tHnk the 
cotnmon maxim of cxpres^io 7mius^ must be taken to apoly As the law 
makes express provision as to redemption, foreclosure, and conditional sale 

sal? and “u? bave intentionally excluded other cases of 

M ‘L-:rsr. 

plamt is always valued at the total amount of nrdncipa^ pf^^slnterest ’ ’ " 

Pajidurang Balibadra, for the appellants.' 

JUDGMENT. 

Saegbnt, C. J.—As this suit is instituted against the heir of the 
original mortgagor, not exclusively for the purpose of having the moi^afe 
debt realized by sa e of the mortgaged property, but also out of aU fther 
p operty, presumably meaning any other property in the hands of such 
heir which would be liable for the debts of the original moSgor i^ig 

debmr. I am, therefore, of opinion that the appeal should be valued “not 
at the principal debt, but the entire amount including the interest. 

Order accordingly. 

18 B.899. 

[699] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 

Tanudin and others {Original Plaintiffs), Appellants v 

AND OTHERS {Original Defendants), Respondents.* 

[13th November, 189^] 

Civil Procedure Code (Act XIVof IS 62 ). s. ZO-Burial ground-Land belonaira in 
cwnnton to all the Mahomedan inhabitants of a village-Encroachment L VoZ Z 
the Mahomedans—Right of suit of some members of a community. ^ 

Where certain Mahomedans of a village brought a suit against other Maho 

medans of the same village for the removal of a wall built bv the defendauf= unon 

land which was found to belong in common to all the Mahomedan inhabitants 

of the village for the purpose of a burial ground, the Judge, in appeal dismiss J 

the suit on the grounds that all the Mahomedans were not joined as’ nartiev't^ 

the suit and that the plaintiffs had not obtained the permission of tho fi r 

Court to file the suit under s. 30 of the Civil Procedure Code (Act XIV of 1892^) 

On second appeal, oo^/, 

Held, reversing the decree, that s. 30 of the Civil Proc'^dure Code was not 
applicable to the suit, which must be regarded as one in which the nlaintiffs 
claimed to restrain the defendants from violating the common interest 'they all 
had in the land. ^ 

Held, further, that the defendants having erected the wall in dispute so as to 
exclude the plaintiffs from a part of the common land, there was a violation of 
the plaintiffs’ right, and that, therefore, the plaintiffs were entitled to brin^ th^ 
suit for the removal of the wall. ° 

[R., 18 P.R. 1903 = 78 P.ti.R, 1903 = 52 P.W.R. 1903; 91 P.R, 1901 = 113PT.R 
1901 ; 105 P.R. 1901.] * 
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• Second Appeal, No. 241 of 1892. 

975 



18 Bom. 700 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1893 

Nov. 13. 

Appel¬ 

late 

Civil. 

18 B. 699. 


Second appeal from the decision of Rao Bahadur Kashinafch Bal- 
krishna Marathe, First Class Subordinate Judge of Eatnagiri with 
appellate powers. 

This action was instituted by Tanudin valad Abdul Rajam and thirty- 
two others against defendants Pandu valad Sbekh Yakub and twenty-six 
others to remove a new compound wall erected by tbe defendants, alleging 
that the land in dispute, which was to the east and west of a certain 
raasjid. was the joint burial ground of the parties to the suit, all of whom 
were Mahomedans and resided in the same village ; that the defendants 
by erecting the wall in dispute included this land in the land appertaining 
to their masjid, and that the plaintiffs had been thus dispossessed. They, 
therefore, prayed for the removal of the wall and that the land might be 
kept in tbe joint vahivai (management or user) of the parties. 

[700] Defendants Nos. 2 to 5, 6, 8, 9, 15, 18, 20, 23 and 25 set up 
their exclusive ownership of the lands, and contended that the plaintiffs 
had DO right to them. 

Tbe heirs of defendant No. 16 answered that the suit was barred by 
ss. 13 and 43 of the Civil Procedure Code (XIV of 1882) and also by the 
Statute of Limitations. 

The other defendants were absent. 

The Subordinate Judge (Rao Saheb N. G. Phatak) found that the 
lands in dispute were in the joint possession of the parties, that they had 
a joint right to them, and that the suit was neither time-barred nor barred 
by ss. 13 and 43 of the Civil Procedure Code. He, therefore, allowed the 
claim. 

On appeal by the defendants the Judge reversed the decree on the 
following grounds :— 

''Issue 1 ,—The land in dispute as a burial ground appears to be the 
joint property of all Mahomedans of the village. The plaintiff-respondents* 
pleader is not prepared to say that all Mahomedans have been 
joined as parties to the suit. The lower Court’s permission to file tbe suit 
according to s. 30 of the Civil Procedure Code (XIV of 1882) does not 
appear to have been asked or granted, and the suit is, therefore, informal. 

* Issue 2. —Assumi: g that all persons interested in the subject matter 
of the suit are parties to the suit, according to the plaintiffs' admission the 
property in dispute is joint property. If it is joint property, each one of 
the owners is entitled to make such use of it as will suit his convenience 
and taste. The defendants as joint owners were entitled to raise the wall 
sought to be removed until and unless the plaintiffs should manifest an 
intention to divide the land and stop the defendants from raising a wall 
by a temporary injunction. Tbe time for an injunction is gone, because 
the wall is complete. The plaintiffs must now sue for partition of their 
interest and got the land divided. The present suit for I'etaining the 
property joint and for restraining the defendants from exercising an act of 
admitted ownership cannot lie." 

The plaintiffs preferred a second appeal. 

[701] Ganesh A. DesJnnukh for the appellants (plaintiffs) ;—Section 
30 of the Civil Procedure Code (Act XIV of 1882) is not applicable; and 
even supposing that it is applicable, the suit ought not to have been dis¬ 
missed summarily. It ought to luive been remanded, because s. 30 of the 

Civil I rocediire Code was not relied on by tbe defence, nor was the point 
taken in the first Court. 
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Section 30 is not applicable, because the Court has not found that 

there are other necessary parties. We say that all the persons X were 

l! parties have been joined in the suit. Our contention was that 

h., not b,.„ ttavorsod. tL dofond.o,s'r,So. o./th.l th,°; 

Zl S'lndTr “‘“‘■“‘'M"‘i-' Ttdir oontation is that Iho, 

are the exclusive owners. Under these circumstances, s 30 of the Pode 

can have no apphcation-Stm Lai v. Bhairon (1). WhS prXtv k 

nf'th’ ^^'“riot act in such a manner as would exclude access 

e other members to it. The defendants built a wall in the midst of 

gwund ' appropriated to their use a portion of the common 

Manekshah J. Taleyarkhan, for the respondents (defendants) -—The 
^ame of the suit is wrong. The suit as it is brought seems to be one 

found that the property is the joint property of the whole Mahomedan 

community of the village. Therefore, the Judge was right in dismTssing 
the suit under s. 30 of the Civil Procedure Code. ^ 

JUDGMENT. 

Sargent, C. J. The Courts below have found that the property 
belongs m common to all the Mahomedans of the village for the purpose 
of a burial ground Section 30 of the Civil Procedure Code has, XeLe 
no application to the present suit, which, according to that finding must 
be regarded as one in which the plaintiffs claim to restrain the defendants 

ll}^^ fcbe common interest they all have in the land—Sim LaZ v. 

[702] The suit therefore, being maintainable, the only question 
which arises is, whether the wall in question which the defendants have 
erected so as to exclude the plaintiffs from a part of the common land is 
a violation of the plaintiffs’ rights. As to this there can be no doubt ’on 

the finding, that as the land is held in common by all, the defendants* 
conduct amounts to such a violation. 

We must, therefore, reverse the decree of the Court below and restore 
that of the Subordinate Judge. The appellants to have their costs here 
and in the lower appeal Court. 


Decree reversed. 




18 B. 702. 

OKIGINAL CIVIL. 
Before Mr. Justice Candy. 


OaLLIANJI Haejivan {Plaintiff) v. Narsi Tbicum {Defendant) * 

[19th July. 1894.] 

Specific performance—Injunction—-Negative agreement—Discretion of Court—Agreement 
not to work for a rival tradesman—Specific Relief Act [I of 1877), ss. 22, bC and 57 

The plaiotifE was a milliner carrying on business in Bombay and the defendant 
was in his employment up to the year 1890. In that year he left the plaintiff’s 
service, and the plaintiff alleged that at the time he left it he was indebted to the 

• Suit No. 537 of 1893. . 

: , (1) 6 A. 602. 
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plaiutif! tor moneys not accounted for and also in respect of loans made to him. 
The pUiotiff instituted criminal proceedings in the Police Court against the 
defendant for criminal breach of trust, and procured a warrant for bis arrest. The 
defendant surrendered, and at the time of the agreement hereafter mentioned the 
proceedings in this matter were going on. The defendant was out on bail, and 
was then in the service of a rival milliner named Bhimji Jivan. On the 1st 
February, 1893, an agreement in writing was made between the plaintiff and 
the defetidant. whereby the defendant agreed as follows :—(1) to pay the 
plaintiff Ro. 1.950 in full settlement of the plaintiS’s claim ; (2) to enter plaintifi's 
service as cutter and to serve him for ten years from the dale of agreement; (3| to 
serve plaintifi honestly. (4) In case plaintifi was obliged to dismiss him for 
some fault,’* then until the expiration of the said period of ten years the defend¬ 
ant should not carry on the business of a cutler or tailor, either directly or 
indirectly, on his own account or as partner or servant of another, and in case 
be should do so, the plaiotiS should be at liberty to stop him. 

On the 15th February. 1893, the charge of criminal breach of trust against the 
defendant was dismissed, the plaiotifi ofiering no evidence in support of it. The 
plaintiff subsequently called upon the defendant to enter bis employment in 
accordance with the agrerment, but the defendant refused, aisd remained in the 
service of Bhimji [703] Jivtn. The plaintiff, therefore, filed this suit praying 
for au injunction restraining the defendant from carrying on business as a cutter 
or tailor >or ten years from the date of the agreement. 

Held, dismissing the suit, that the parties were not leally on rqual terms, and 
that in the exercise of the discretion permitted to the Court by s. 22 of the 
Specific Relief Act (I of 1877) the injunction should be refused. 

[R.. 23 B. 103 (IIG) : 5 Bom. L. R. 878 1681).] 


Suit for an injunction. 

The plaintiff carried on business in Bombay as a milliner under the 
name of Callian Moti k Co. The defendant had been formerly a cutter in the 
plaintiff's service, but left the plaintiff's employment in 1890. The plaint 
stated that the defendant was then largely indebted to the plaintiff in 
respect of moneys not accounted for, and also in respect of loans made by 
the plaintiff to him. 

The plaint further stated that after the defendant had left the plaintiff's 
employment the plaintiff instituted criminal proceedings against him in 
the Police Court on a charge of criminal breach of trust, and that in 
February, 1893. the defendant, who had in the meantime entered the 
service of one Bhimji Jivan, a milliner in Bombay, came to the plaintiff 

him to come to a settlement in regard to the claims made 
against him and also begged that the plaintiff would take him again into 
his employment. The plaintiff ultimately agreed to this, and an agreement 
dated 1st February, 1893, was made between them, which was reduced to 
writing. It contained the following terms 

(1) The defendant was to pay the plaintiff Rs. 1,950 within eight days 
in full settlement of all the claims which the plaintiff had against him. 

(2) The defendant was to enter into the plaintiff's service as a cutter 
and tailor and to servo as such for ten years from the date of the agreement, 
receiving Rs. 37 per month as remuneration. 

(3) The defendant was to servo the plaintiff honestly and to be 
obedient to the plaintiff’s order. 

(4) Except for some fault” of the defendant the plaintiff was not to 
dismiss him within the said period of ten years, and if [704] “ by reason 
of a fault or ungi atefulness the plaintiff should be obliged to dismiss the 
aefondant, then until the aforesaid fixed period shall expire the defend¬ 
ant is not to do or carry on in Bombay the work or business of a cutter 
or a tailor, or the sewing business, either directly or indirectly, either 
on his own account or as a partner or servant of somebody else, and in 
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whinh ^ fcha 155h February, 1893, fche charge of criminal breach of trust 
defendant brought by the plaintiff against the 

erid»" ta Ippo^Ti'a “» 

The DlaiQb furuher stated that after tbe execution of the above a°rea 

consented to the kZ 

remaining for a limited time in the service of Bhimji .Tivan for the coa- 

the defending subsequently the plaintiff had called upon 

the defendant to enter into his employment in accordance with the said 

9, The plaintiff says that the said agreement comprises a negative 
agreement by the defendant no. to work as a cutter or tailor on hifown 

account or to serve any Other milliner in either of those capacities and 
the plaintiff brings this suit tor an injauction orlering the defendant to 
perform toe said negatue agreement, the plaintiff having in no respect 
failed to perform the said agreement on his part.” 

_ The plaintiff prayed that the defendant should be restraiued by 
injunction from carrying on business as a cutter or tailor on his own 
account, or as a servant or partner of any person other than the plaintiff 
for a period of ten years from the date of the above agreement. 

u i. writteo statement the defendant {mter alia) stated that 

he had been obliged to leave the plaintiff's service in consequence of the 
false prosecution which tbe plaintiff instituted against him in order to 
bring pressure upon him and thus prevent his entering into tbe service of 
a rival establishment, and that the plaintiff having issued a warrant 
against him compelled him by undue influence to enter into tbe above 
agreement. He pleaded that the agreement was, therefore, not binding 
upon him, and that the plaintiff was not entitled to the injunction prayed 

IT • 

At the hearing the following issues were raised :_ 

(1) Whetlier bha agreeinaaC was fco any and wbat exbeat vo’d ? 

(2) Whether the plaintiff wasenbitlai fco the injanction praya'l for ? 
Inverarity and Eaikes, for the plaintiff:—They cited s. 57 of fcha 

Specific Eilief Act (I of 1877) ; The Brahmxputra, Tea Go. v. Scarth (1). 

The defendant appeared in person. 

JUDGMENT. 

Gandy, J.— Plaintiff is a milliner in Bombay carrying on business 
under the name and firm of Callian Moti & Go. 

Ddfendant was formerly in fcha plaintiff's service, but left that service 
in 1890, being at that time indebsed to fchs plainciff. About the time that 
defendant; left plaintiff’s sarvice, plaintiff instituted proceedings against 

(1) 11 C. 545 (550) 
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him in the Police Court, Bombay; and a warrant was issued for his 
arrest. Defendant surrendered, and in January, 1893, the proceedings of 
a criminal case were actually going on between the parties in the Police 
Court. Defendant was on bail, and was at that time in the service of a 
rival milliner, Bhimji Jivan, having in November. 1892, taken a contract 
as cutter in that shop. 

Negotiations were then entered into between the plaintiff and 
defendant. The proceedings in the Police Court were to be dropped, and 
on Ist February, 1893, an agreement was signed by both plaintiff and 
defendant, of which the following is a translation :—• 

[706] (This writing) is made this Ist day of February in the year 1893 
between me Darji {i.e., tailor) Narsi Tricum of the one part and Darji (£.e., 
tailor) Callian Harjivan, trading under the name of Callian Moti, of the 
other part. The particulars thereof are as follows :— 

1. The party of the first part and his father and brother (making in 
all) three persons have passed in writing under their (own) signatures a 
‘ mortgage " deed for Rs. 2.500 and interest in favour of the above- 

mentioned party of the second part. In respect of the same, and in respect 
of all other dealings, " Fargaii (a) has been made for Rs. 1,950. in letters 
one thousand nine hundred and fifty. On the said rupees being paid 
within eight days from this day, the said party of the second part is 
truly to make and deliver at the cost (and) in favour of the party of the first 
part a reconveyance in respect of the said mortgaged property. 

2. The said party of the first part has agreed to work as a “ cutter” 
and a tailor at (the shop of) the party of the second part. The parti¬ 
culars of the conditions in respect thereof (are as follows) :— 

3. The said party of the first part is to serve as a “cutter” and 
tailor for ten years from this day’s date at (the shop of) the party of the 
second part. And his pay at the rate of Rs. 37, in letters thirty-seven, 
per each month is truly to be received and paid as the same shall accrue 
due. 


4. The said party of the first part is to serve the party of the second 
part with honesty and is nob to be partial {i.e.y wanting in the discharge of 
his duties) in any way whatever. And he is nob to disregard all (any of) 
hia legitimate work and orders. Also he is always truly to behave himself 
in obedience to his orders and directions. 

5. Within the aforesaid fixed period I, the party of the first part, am 
never to leave the service of the party of the second part; and without my 
fault the party of the second part is not to dispense with my services 
(within that period). And if the party of the second part be obliged to 
dispense with the services of the above-mentioned party ot the first part 
by reason of a fault or ungratefulness on his part, then until the aforesaid 
fixed period shall expire the party of the first part is nob to do or carry oa 
in Bombay the work (or) business of a cutter,” or a tailor or the sewing 
business, either directly or indirectly, either on his own account or as a 
partner or a servant of someboay else. And in case he should carry on 

(the same), then the party of the second part (shall) be at liberty to stop 
him from doing so. 

6. The party of the first part binds himself to get a writing contain¬ 
ing conditions similar to these made (executed) also by Hari Tricum. the 
brother of the above-mentioned party of the first part. And the party of 


(a) ‘*Fargati” literally means release, but here it 13 uaed probably to mean a setUe- 
znent, « . 
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frflfi bereof, both the parties have executed this writing of their 

Darji Naesi Tricum (his signature, his own hand-writing) 

Callian Moti. 

and oSi^tfr'^^ir*' continued to remain in Bhimji Jivan’s service • 
(D'ainHfr!r T contract and join his 

on " b^L^6s?'°® r restrained by injunction from carryfn^g 

to 'Written statement nleaded that his indebtedness 

g eement, and that the pJaintiff, taking advantage of the fact of having 
procured a warrant against him. compelled him by undue influence tf 

SreL'en?is vm'd®'®r"?l°A-^''‘ 1893. and, therefore, the 

agreement is void and not binding on him. 

that he defendant appeared in person and stated 

Slbwinjissues:- ^ " plaintiff’s service. The Court raised the 

o' ^'Sree'oent is to any, and what extent, void ? 

. Whether plaintiff is entitled to the injunction prayed for? 

tne put himself into the witness-box, and admitted that he 

know before he signed the agreement, that the police case against him 
was to be dismissed. He said : No one told me that unless I signed A 
Uhe agreement), the police case would not be withdrawn. Plaintiff once 

1° f u“0- I afraid to go into his service again, 
lest he should again take out a warrant against me.” He further admitted 

that plaintiff had asked him to leave Bhimji Jivan and join his shop 

according to the agreement, but he had declined, and that Mr. Bhaishankar 

* r®'.’’ criminal case was withdrawn. 

Mr. Bhaishankar (plaintiff s solicitor) also deposed that the withdrawal of 

the proceedings in the Police Court was no part of the consideration of the 
agreement A. The abandonment of those proceedings had been deter¬ 
mined independently of the agreement, and I told this to defendant before 
he signed the agreement.” 

During the course of the argument at the bar it was admitted that 
the allegation m the 6th paragraph of the plaint, that on the [708] date 
of the agreement the charge against defendant was dismissed by the 
Magistrate, was incorrect; and that, as a fact, the proceedings in the Police 
Court were not closed till 15th February, 1893, when the complaint was 
dismissed, as complainant did not call his witnesses. It was stated that 
the object of this delay was in order that Bhimji Jivan should not at 
that time get an inkling of the agreement between plaintiff and his employee 
(defendant). 

, On the above facts I have to decide whether plaintiff is entitled to 
the injunction prayed for. 

In the 9th paragraph of the plaint the claim for the injunction is 
based on the negative covenant in the agreement by the defendant not to 
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work as a cutter or tailor on his own account, or to serve any other 
milliner in eiihcrof those capacities. Bub in the argument it was conceded 
by the learned counsel for the plaintiff that he could nob directly rely on 
the latter portion of the fifth paragraph of the agreement, for the plaintiff 
had nob dismissed the defendant, and, therefore, the state of things contem¬ 
plated by the parties in that paragraph had nob arisen; but he relied 
on the negative covenant in the fifth paragraph as indirectly showing 
the intention of the parties, and on illus. id) of s. 57, Specific Relief Act 
(I of 1877,1. He also referred to the remaks of a Divis'ou Bench of the 
Calcutta High Court in the Brahmaputra Tea Co., Limited v. Scarth (l) 
as showing that the present agreement would nob be void under s. 27 of 
the Contract Act. 

I think that this last contention is sound. Whether, in the event 
of (lie plaintiff dismissing defendant after taking him into his employ, any 
question would arise as to the applicability of S- 27 of the Contiact Act 
(IX of 1872J is another question. At present all that we are concerned 
witli is the covenant on the part of the defendant that be would serve 
plaintiff exclusively for the period of ten years from 1st February, 1893. 
That is a lav^ful agreement. Specific Relief Act (I of 1877). s. 57, Illus.W). 
shows that if B contracts with A2 that ho will serve him faithfully 
for twelve months as a clerk, A is entitled bo an injunction restraining 
B from serving a rival bouse as [709] clerk. So here defendant coulracted 
wi'h plaintiff to serve him as cutter for ten years from 1st February, 
1893 : why should plaintiff not obtain an injunction restraining defendant 
from serving a rival milliner as cutter during that period? 

It may be doubted whether in England the plaintiff would succeed. 
Thus to take the case of Whilxvood Chemical Co, v. Hardman (2). defend¬ 
ant covenanted to be the plaintiff's manager for a term of years, and 
during that period to give tlie w'hole of his time to the plaintifl's busi¬ 
ness. Yet he was endeavouring bo set up wii-hin the district a rival 
company to work the very same patent the plaintiffs were making, and 
was devoting p^rt of his time to the business of that rival company. The 
Court of appeal held that plaintiff’s remedy was not by injunction. Bind¬ 
ley, L J., admitted that every agreement to do a particular thing in one 
sense involves a negative. He said (pp. 426—427) :— 

It involves the negative of doiiig that which is inconsistent with 

the tiling you are to do.but it does nob at all follow that because a 

peison has agreed to do a particular thing, he is, therefore, to be restrained 
from doing everything else which is inconsistent with it. The Court has 
never gone that length, and I do not suppose that it ever will. We are 
dealing here with a contract of a particular class. It is a contract involv¬ 
ing the performance of personal service, and, as a rule, the Court does not 
decree specific performance of such contracts. That is a general rule. 
There has been engrafted upon that rule an exception, which is explained 
more or less definir.ely in Lumlcy v. Wagner v3),—that is to say, where a 

person has eng aged not to serve any other master.the Court can lay 

bold of that and restrain him from so doing.and the principle does 

nob depend upon whether you haveau actual negative clause, if you can 
say that the parties were contraobing in the sense that one should not do^ 
this or the other—some specific thing on which you can put your finger. 

Bub there is this to be considered. What are we to say in this 
p^articul ar ca se? What injunction can be granted in this [710] particular 

(1) U G. 515 (550), (2} L.R. (1891). 2 Oh. 416. . (3) 1 DeG. M. and G. 
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case ^’hich will not be, in substance and effect, a decree for snecific per- 

formance of tbis agreement? It appears to me tbe difficulty of the 

plaintiffs IS this, that they cannot suggest anything which, when examined 

does not amount to this, that the man must either be idle, or specifically 

perform the agresment into which ha has entered. Now there, it apnears 

to me, the case goes beyond Lu>n!eij v. Wagner .The principle is that 

the Oouit does not decree specific performance of contracts for personal 

service, and the question is, whether there is anything in this case which 
takes 10 out of that principle.” 
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TheLord Justice held that plaintiffs failed to show that there was 

some recognised exception in the particular case, and after exnressing 
agreement with J^essel, M.R., about there being no very definite line, ani 

J 428?-^ '^'’ extended, he proceeded 

! II ^ ^ look upon Lumley v. Wagner rather as an anomaly to be 

followed in cases like it, but an anomaly which it would be very dangerous 
to extend. I make that observation for this reason that I think the Court 
looking at the matter broadly, will generally do much more harm by 
attempting to decree specific performance in cases of personal service than 
by leaving them alone; and whether it is attempted to enforce these con¬ 
tracts diiectly by a decree for specific performance, or indirectly by an 
injunction, apperrs to me to be immaterial. It is on the ground that 
mischief will bo done to one at all events of the parties that the Court 
declines m cases of this kind to grant an injunction, and leaves the 

aggrieved party to such remedy as he may have apart from the extraordi¬ 
nary remedy of an injunction.” 


Now in the present case before me the object of the agreement was 
to deD.ach the defendant from the rival shop of Bbimji Jijan and to engage 
his services for the plaintiff’s shop for ten years. Plaintiff asks for an 
injunction which will amount to this, either defendant must be idle for the 
remaining period of ten years, or else he must specifically perform his 
agreement to servo the plaintiff at a fixed salary till 1st February 1903 
I [711] think I have said enough to show that, according to the principle 
guiding the Courts in England, plaintiff would not be entitled to the extra¬ 
ordinary remedy of an injunction. 

But in India we must follow the words of the Statute. No doubt 
under s. 56, c!. (/), of the Specific Relief Act an injunction cannot be 
granted to prevent the breach of a contract the performance of which 
would not be specifically enforced; and under s. 21 ib) and ig) a contract 
of personal service cannot be specifically enforced, nor can a contract tbe 
performance of which involves the performance of a continuous duty 
extending over a longer period than three years from its date. But s. 57 
specifically provides for this difficulty. It runs :—“Notwithstanding s. 56 
cl. (/), where a contract comprises an affirmative agreement to do a certain 
act, coupled with a negative agreement, express or implied, not to do a 
certain act, the circumstance that the Court is unable to compel specific 
performance of the affirmative agreement shall nob preclude it from granting 
an injunction to perform the negative agreement ; provided that the 
applicant has not failed bo perform the contract so far as ib is binding bn 
him.” Here the plaintiff can say, ‘ I was quite willing to receive the 
Rs. 1,950, and to reconvey to defendant the mortgaged property. I have 
always been willing to receive defendant into my service and give him the 
salary agreed upon. The circumstance that the Court , is. unable to 
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1894 directly compel specific performance of the affirmative agreement by 
July 19. defendant that he shall serve me as cutter for ten years from 1st February, 

1893, does not preclude it from indirectly compelling specific performance 
RIGINAL q( fejjat agreement by granting an injunction to defendant to perform the 
OlviL. implied negative agreement that he will not during that period serve any 
18 i~702 cutter/’ 

The contention seems sound. I agree with Handley, J., {Madras 
RaiUoay Company v. Rjist (1)) that to hold the contrary would make s. 57 
of the Act a nullity. The Court, therefore, is not on account of the above 
considerations precluded from granting the injunction prayed for. But 

the question still remains whether the Court is bound to grant the 
injunction. 

[712] Now Doherty v. Allman{9) was the case of a lessee for along 

term of years who had covenanted to maintain certain store-houses. It 

became necessary to repair them, and he thought it would be beneficial 

to convert them into dwelling-houses, which would much increase their 

value, and was proceeding to do so, when the lessor filed a bill to restrain 

him alleging waste. The Vice-Chancellor of Ireland granted the perpetual 

injunction* This was reversed on appeal, and the House of Lords sustained 

the decision of reversal. Lord Cairns, after assuming in the lesssor’s 

favour that the covenant ought to be read literally as a covenant to maintain 

the stores as stores, proceeded to show the distinction between the case in 

which there is a negative covenant and the Court has no discretion to 

exercise, and the case in which there is only an affirmative covenant of 

such a character that a Court of Equity, although it could not enforce 

affirmatively the performance of the covenant, may in special oases 

interpose to prevent that being done which would be a departure from, 

and violation of, the covenant. But he showed that in that case there 

come in considerations which do not occur in the case of a negative 

covenant, and there are different matters which the Court of Equity will, 

under these circumstances, take into its view. “ It will consider, for 

example, whether the injury which it is asked to restrain, is an injury 

which if done cannot be remedied. It will consider whether, if done, it can 

or cannot be sufficiently atoned for by the payment of a sum of money in 

damages. It will ask also this question,—Suppose the act to be done, 

would the right to damages for it to be decided exhaustively, once and for 

all, by one action, or would there necessarily be a repetition of actions for 

the purpose of recovering damages from time to time ? Those are matters 

which a Court of Equity would well look to, and on the other hand a 

Court of Equity would look to this: If we interfere and say, in aid of 

this affirmative covenant, that something shall not be done which would 

be a departure from it, no doubt we shall succour and help the plaintiff 

who comes for our assistance. But shall we do that ? Will the effect of 

our doing that be to cause possible damage to the defendant very much 

greater than any possible advantage we can give to the plaintiff ? [ 713 ] 

Now in a case of that kind, where there is an amount of discretion which 

the Court must exorcise, those are all considerations which the Court will 

carefuUy entertain before it decides how it will exercise its discretion** 
(p. 720—1). 

, circumstances of the above case are not on all fours 

with the circumstances of the present case, but the principles laid down 

% 


(1) 14 M. 18. 
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show how very careful the Court should be in the special case of an 
S?bra!ch''T“''-affirmative contract by restrain- 

IP-’ Uckfidd, dc , Railway 

in thi^^ae t said (p. ^6): If tnere was a distinct negative contract 

bat from *^at, and separating 

a plaintiff comes into this Court upon an 
agreement, which does not contain any such direct negative clause, 

ana where you must infer the negative from the necessity of the 
case, the instances in which the Court has found it possible to act are 
tZI ®P®a*al. As was said by Wilson, J., in The Shamnuqger 

iPl PPTPkI' (2) tbe granting of injunctions is 

■R ^ ®Sulated by ss. 54 and 55 of the Specific Belief Act (I of 1877) 

But those sections have never been understood as inroducing new prin¬ 
ciples of law into India, but rather as an attempt to express in general 
terms the rules acted upon by Courts of Equity in England, and long 
since introduced in this country, not because they were English law but 
because they were in accordance with equity and good conscience. It is 
ne^ssary, therefore, to enquire on what principle the Courts have acted 

in England and in India.....The principle is well settled that in granting 

or withholding an injunction, the Courts exercise a judicial discretion 

1 amount of substantial mischief done or threatened to the 

p aintili and compare it with that which the injunction, if granted, would 

inflict upon the defendant. The doctrine is very clearly explained in 
Doherty v. Adman (3)/’ 


iQvvf ^ already shown, s. 57 of the Specific Belief Act (I of 

1877) does in some respects apparently depart from principles which guide 
Courts of Equity in England. But the general principle remains that in 
granting an injunction the Court must exercise its discretion. Section 22 
of tbe Specific Eelief Act provides that “the jurisdiction to decree specific 
performance is discretionary, and the Court is not bound to grant such 
relief merely because it is lawful to do so ; but the discretion of the Court 
is not arbitrary, but sound and reasonable, guided by judicial principles 
and capable of correction by a Court of appeal." The same holds 
good for injunctions (s. 52); and this is particularly so in the special case 
where specific performance is indirectly sought by the enforcement of an 
implied negative covenant. Even in Lumley v. Wagner (4), where there 
was held to be a direct negative covenant, the plaintiff was only held to 
be entitled to the benefit of the principle of law, because looking at the 
merits and the circumstances of the case he was in the right. 


Now what are the circumstances here ? These have to be considered 
independently of the legal considerations. In Nusserwanji Merwanji 
Panday v. Gordon{S), Sargent, J.. doubted much whether the merits of 
tbe case would not preclude the interference of the Court on behalf of the 
plaintiffs. “This contract" (he said) “ is certainly not one which, to use 
the language of Lord Cairns in Eley v. Positive Government Security Life 
Assurance Companyid), ought to receive any special favour from the 
Court." In the present case the contract was an arrangement made to 
deprive Bhimji Jivan of defendant’s services and transfer them to plaintiff 
----- 


(1» 1 H. and M 469. (2) 14 0. 189, (199, 200). (3) 3 Ap. Ca. 709. 

(4) 1 DeG M. and G. 633. (5) 6 B. 266 (284). (6) 1 Exch. Div. 20. 
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for ten years at a salary of R«. 37 a montb, no provision being made for 
any increase of salary during all those years, It was a dodge of Calliaa 
Moti to injure a rival milliner, and to keep that rival in the daik as long 
as possible. Tne proceedings in the Police Court were not formally 
withdrawn when the complainant had fully determined to withdraw 
them. I doubt, to use the language of Lord Eldon in Smith v. 
Fromo7itil)^ whether 1 would nob be degrading the dignity of this Court by 
interfering in the way that plaintiff asks, and [715] by compelling defend¬ 
ant to leave Bliimji Jivan and sit idle or else work in plaintiff’s shop. I 
see no reason why the plaintiff should not have had resort to the ordinary 
remedy of damages. The assessment thereof would not be impossible. 
Defendant bad previously served in plaintiff’s shop. Plaintiff can calcu¬ 
late the difference in his profits owing to defendant’s absence, and there 
wouhi be no difficulty vcitb regard to the damages for future years up to 
1903 (see judgment of Kay, L, J., in Ryan v. Mutual Tontine Westmin¬ 
ster Chambers Association (2). 


Again, I take it that though s. 57 includes the words" notwith¬ 
standing 3. 56, cl. (/), (that is *' an injunction cannot be granted 
to prevent the lireacli of a contract the performance of which would 
not be specifically enforced’*) still the disrection of the Court, which 
must always be exercised before granting an injunction (s. 5'2), must ha 
the discretion set forth in s. 22, which recites cases in which the 
Court may properly exercise a discretion nob to decree specific perform¬ 
ance. Tb is true that s. 56, cl. (/), speaks of contracts the performance 
of which toould not be specifically enforced, but s. 57 says that 
the circumstance that the Couit is nnahie bo compel specific performance 
of the affirmative agreement, itc.” This apparently relates to s. 21, which 
treats of contracts which cannot be specifically enforced.” Section 57 can 
hardly mean that though the Court would not in the proper exercise of its 
discretion (as explained in s. 22) decree specific performance of a contract, 
though it would he lawful to do so (as explained in s. 21), yob when in¬ 
directly decreeing specific performance by granting an injunction under 
s. 57, and exercising its discretion as provided by s. 52, the Court must 

not he guided by the rules laid down in s. 22 as to the exercise of its 
discretion. 


Now the very first case given in s. 22 as one in which the Court may 
properly exercise a discretion not to decree specific performance is * where 
the circumstances under which the contract is made are such as to give the 
plaintiff an [7161 unfair advantage over the defendant, though there may 
be no fraud or misrepresentation on the plaintiff’s part.” Here no doubt 
defendaut was informed, before lie signed tbe agreement, that the pro¬ 
ceedings in the Police Court were to be withdrawn. But as a fact they 
were not withdrawn till at least fifteen days afterwards. The parties were 
not really on equal terms. Defendant was heavily in debt to the plaintiff 
and he was also on bail under a serious criminal charge. He was told 
that it had been determined to withdraw the criminal charge (which as a 

fact was kept pending for fifteen da>s), and that this would be no part 
of the consideration of the proposed agreement, which was that if ha 
within eight days paid Hs. 1,950 for his mortgage-debt of Rs. 2,500, the 
mortgaged property would be roconveyed to him, and he on his part was 
to covenant to serve plaintiff as a cutter for ten years on a fixed salary 



(l) 2 Swao. 332. 


(2)L. R. (1893) 1 Ch. 116. ' 
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asserted that defendant was provided with 

eieht Pi’°‘^“ciDg Ks. 1,950 within 

n IS admitted that defendant has not paid the money, and 

Plaintiff k “^rtgage bond. 

refnsin5t^ \ ^ case in which the Court, while 

nnsff inf T h UK original 

fdle tin ^s^ fonQ® mischief by forcing defendant to remain 

partiei^lon!“^'“^''^’ ®*^®P’ ^y ieaying the 

thn '® “Otvoid; and though 

the Court IS not precluded rom granting the injunction prayed for, still 
n the exercise of a sound discretion I should refuse to grant it; and I 
accordingly do so refuse, and dismiss the suit with costs. 

Attorneys for the plaintiff;—Messrs. Bhaishankar and Kanga. 

Attorney for the defendant:—Mr. Balhrishna V, N. Kirtikar. 


IS B. 717. 

[717] OKIGINAL CIVIL. 

Before Mr. Justice Starlina. 


Eodlet (Plaintiff) V. Fetterle. (Defendant)* [21st July, 1894.J 

°nZ^T rf" ^91-CLm made by defendintfor commsaiion 

y 1 defendant in a summary Lt when 

de/endiut has not gat leave to appear and defnd—Cross claim when all, wed- 

i^rocedwre Code [XiVof 1882) 

SS» uiAj 0Ov» * 


In a summary suit, if a defendaot has been arrested before judgment and 

claim compeoaat,ion for such arrest under s, 491. he is entitled on that ground to 

apply for leave to defeod the suit. and. jf a prima facie case is made out leave 
to defend should be given. * 

Under the Civil Procedure Code (XIV of 1882) a cross claim made by a de- 
fendant agamst a plaintiff cannot, in ordinary cases, be set up as a defence 
except when it arises out of the very transaction sued upon and is in the nature of 
a set-off, but the special cress claim provided for by s. 491 of the Code, v z a 
claim for compensation for arrest on insufficient grounds, may under that’section 
be taken into account in any suit, and the amount awarded as compensation be 
awarded in the decree and thus pro tanto be a defence to the plaintifi’s claim in 
the suit. 


Summary suit under chao. XXXIX of the Civil Procedure God^ 
(Act XIV of 1882). 

The plaintiff sued the defendaot tc recover Es, 5,874-5 6 due upon a 
promissory note passed by him on the 2nd October. 1893. The piaiofc was 
filed on the 30fch May, 1894, and on the same day the plaintiff applied for 
arrest before judgment against the defendant. The aoplication was 
granted, and the defendant was arrested on the 31sc May, 1894. He 
remained in jail for ten days, and on the 11th June he showed cause 
against the arrest, and was set at liberty. 

On the L3[h June the summons in this suit was served upon the 
defendant requiring him to obtain leave to appear and defend within ten 
days from the summons. On the 23rd instant he applied in chambers for 
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leave to appear and defend, but it was refused. His counsel then applied 
that the defendant might be allowed in the suit to claim compensation for 
his arrest under s. 491 of the Civil Procedure Code (XIV of 1882). The 
Judge ordered that this application should be made at the hearing. 

[718] The suit came on for hearing on 25th June, 


18 B. 717, Inverarity^ for the defendant, applied under s. 491 of the Civil Pro¬ 
cedure Code (XIV of 1882) that the Courtshould award against plaintiff in 
its decree the sum of Rs. 1,000 as compensation to the defendant for hia 
arrest before the decree on insufficient grounds. 

for plaintiff, objected:—The defendant has no right to appear. 
This is a summary suit and defendant has got no leave to defend: see 
ss. 532 and 533 of the Civil Procedure Code (XIV of 1882). Section491 does 
not imply that in such a case he may appear without leave. A defendant 
cannot appear unless he has leave to appear and defend. He cited the 
Annual Practice, 1890-91. p. 298; Sheppards d Go. v. Wilkinson (1); 
Zoidone Co. v. Barret (2); Newman v. Lever (3) ; Jackson v. Murphy (4) ; 
Mersey Steamship Go. v. Shuttleworth Co. (5) ; Bacon v. Turner {6). 

Inverarity, (or the defendant:—Section 491 of the Code gives the 
defendant the right to apply for compensation " in any suitand s. 532 
only prohibits the defendant from appearing for the purpose of defending the 
suit: see also s. 533. The application here is not an independent cross 
claim, but is an application for compensation for something done in the suit t 
so the English cases are no guide. The Code permits this application. 

Scott, for the plaintiff, contra. 


JUDGMENT. 

215^ July, 1894, Starling, J.—This is a summary suit brought 
upon two promissory notes signed by, and one bill of exchange accepted 
by, the defendant. When the plaint was presented, an application was 
made for the arrest of defendant before judgment, on the ground that he 
was disposing of his property with intent bo defeat and delay the execution 
of any decree which might be passed against him, which was granted, and 
the defendant was arrested and remained in jail for some days. 

On the 21sb June last, Mr. Inverarity, for the defendant, applied for 

leave to defend the suit on various grounds. Some of the [719] 

grounds of defence set up appeared, on inspection of the documents, 

nob to be sustained by the documents themselves. Another ground was 

that the defendant wished to make a claim under s. 491 of the Civil 

Procedure Code (XIV of 1832) for compensation for arrest before judgment 

on insufficient grounds, which in my then opinion was not a defence within, 

the meaning of chap, 39 of the Code, and the remaining ground was that 

the defendant at the time of suit brought was not a resident in Bombay. 

I thought there was a bare possibility of his showing that, but so slight 

that I did not consider the defence was a bona fide one, as ho apparently 

had no substantial defence to the claim for the payment of the bills; 

consequently. I only gave him leave to defend on payment of Rs. 3.000 
into Court. 

payment was not made, and on the 25th June the case came on 
for hearing as a summary suit. On that occasion Mr. Inverarity, for the 


(1) 6 Times Law Rep. 13, 
(3) 4 Times Law Rep. 91. 
(6) 11 Q. B. D. 631. 
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defendant, applied to be heard to advance his claim under s. 491. I heard 
his argument and reserved my decision, but allowed the plaintiff in the 
meantime tp prove his ease and passed judgment for him for the amount 
ord^s^’ dii'ecfced that the decree should not be drawn up until further 


After reading the English cases referred to on that occasion I came to 
the conclusion that I ought to have some materials before me from which 
1 could judge whether there was any prhna facie case made for compensa¬ 
tion under s. 491, and not merely decide the point whether a defendant in 
a summary suit who was not allowed to appear and defend was competent 
to make such an application. Accordingly the whole matter was so 
argued on the 20th July, when I reserved my judgment. 


In England, cross claims advanced in summary suits on negotiable 
instruments and in cases of specially endorsed writs, in which a plaintiff can 
sign judgment as a matter of course, are treated as a defence to the action ■ 
but then It must be remembered that, under the English practice, cross 
demands are allowed to be set up as a defence to any suit. In this country 
the case is different. The Civil Procedure Code (XIV of 1882) does not pro¬ 
vide in general terms fora cross demand being setup by a [720] defendant 
as a deience to a suit filed against him, and the only case in which across 
demand can be so relied upon by a defendant is where it arises out of the 
very transaction sued upon, and is in the nature of a set-off. See Kishor- 
chand v. Madhowji (1). 
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In ordinary cases, therefore, cross demands would not be a defence to 
a summary suit; but s. 491 provides that the special cross demand set up 
m this case may be taken into account in any suit, and any amount 
awarded as compensation be provided for in the decree, and thus pro tanto 
be a defence to the plaintiff’s claim in the suit. Consequently I think I 
was not right in refusing the claim of defendant to defend this summary 
suit on the ground of his having this cross demand to urge, but I ought to 
have proceeded on the 21st June, as I have eventually done, and heard 
the application for leave to defend on that ground on its merits. 

Has, then, the defendant shown that there is a prima facie case against 

the plaintiff of an application for an arrest “ on insufficient grounds” ? 

This wording of s. 491 is not.^to my mind, satisfactory. How can I say that 
the plaintiff has applied on “insufficient grounds ” when a Judge of this 
Court on hearing the plaintiff has been satisfied that the grounds he alleged 
were sufficient, and has issued a warrant of arrest ? The fact that the 
defendant was subsequently released from custody does not affect the 
question. What I have to look to is. whether the plaintiff, or rather his 
agent, had a knowledge of facts sufficient to justify him in applying to a 
Judge for the arrest of the defendant before judgment? 1 think, therefore 
I must interpret the words “on insufficient grounds ” as being eauivalent 
to “without reasonable and probable cause.” Has the defendant, then 
made out a prima facie case that the plaintiff had no reasonable and 
probable cause for the defendant’s arrest ? [His Lordship then referred 
to the evidence at length and continued :—] 


Taking all these facts into consideration, I find it difficult to come to 
the conclusion that there is a prima facie case of want of reasonable and 
probable cause. 


(1),4J3. 407. 
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[721] Under these circumstances I must refuse the defendant leave 
to appear and urge this claim ; but in so doing I do not deprive him of all 
opportunity of obtaining redress for the wrongs which he alleges he has 
suffered, for he is still at liberty, if so advised, to file a suit against the 
plaintiff for abuse of the process of the Court. 

Attorneys for plaintiffs :—Messrs. Rougkton and Byrne, 

Attorneys for defendants :—Messrs. Framji and Moos. 


18 B. 721, 

APPELLATE CIVIL. 

Before Mr. Justice Candy and Mr. Justice Fulton. 


Shri Dhundiraj Ganksh Drv and others [Original Plnintifis), 
Appellants v. Ganesh (Original Defe.ndant)^ RespondentJ 

[l3th November, 1893.] 

Compyomise Set-off ^ EquUable defence — SuH by trustees to eject a (rcfoasser from irus( 
property— Civil Proctdare Code {Act XIV of 1882), 5 . 539. 

Dbarnidhar was the tn onager of a religious endowment called the Chinchvad 
Sanslhan. On his death in 1852. disputes arose betwen Chinto and Ganesh 
regarding the management of the sfiHsr/tan, each claiming to ba the heic and 
successor of Dharnidhar. Alter a long litigation they entered into a compromise 
in 1881, by which a portion of the s insthan property, consisting of certain iaam 
vill^iges. lands, and varshasans, wore assigned to Ganesh, and Chinto was left in 
charge of the rest of the snnsNtan property, together with all the rights, 
privileges, and mawpans enjoyed by the hereditarv trustee of the endowment. 
In 1886 by a decree made in a suit called theCharity suit, ” Chinto was 
removed from his office, and tho plaintiffs were appointed trustees in his place. 
In 1889 the plaintiffs filed the present suit to set aside the compromise of 1881, 
and recover back the snyisthan property assigned to Ganesh under that com¬ 
promise. Ganesh pleaded, by way of set-off or equitable defence, that if the 
plaint'ffs were at liberty to set aside tho compromise, they were bound to restore 
to him in lieu of the trust property assigned to him under the compromise 
certain private property belonging to his adoptive father which he had given up. 

Bel t, that Ganesh could not claim—as a set-off or as an equitable defence— 
to recover from the plaintiffs the private property in question, there being 

not ing in the compromise to show that there was any exchange of private 
property for trust property. 

Held, also, that the suit did not fall under s. 539 of the Code of Civil 
Procedure (Act XIV of 1982). 

tR.,[20 B. 250 (253) ; 24 B. 170 (181) = 1 Bom. L.R. 649 ; 33 0. 789 (804) = 10 C.W.N. 
581 ; 2 C.L J. 431 (489).] 

Appeal from the decision of Rao Bahadur Chunilal Maneklal, 
i^irsb Class Subordinate Judge of Poona, in suit No. 417 of 1889. 

This suit was filed by the trustees of a religious and charitable endow¬ 
ment, called the Gbiuchvad Sansthan^ to recover certain pronerty balonging 
to the sansthan. 

The circumstances out of which it arose were as follows ;— 

In 1852 Shri Dharnidhar Dev, the manager of the Chinohvad 

oansi/ian, died, leaving behind him three widows, Bayabai, Laxmibai, and 
Bahinabai. 

On his death disputes arose regarding the management of the sansthan., 
J-here were two claimants to the management: (1) Ganesh. the defendant, 


• Appeal, No. 88 of 1891. 
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Who aneged himself to be the adopted son of the deceased, and (2) Bajaii 
Goyind, who disputed the alleged adoption, and claimed to succeed as the 
senior male representative of the eldest branch of the deceased’s family. 

deceaVed^Srf Laxmibai, one of the widows of the 

deceased Shri Dharniabar Dsv. to recover possession of the sanstkan 

suit Bajaji died, and the suit was continued by his 
of twl’dfic;I rr" f ^ his favour. In execution 

Chint^anJrn pendency of the litigation between 

Ohinto and Laxmibai. Ganesh (the present defendant) filed a suit against 

Ghinto (No. 957 ofJ871J to establish bis status as the adopLd " 0 ^ 0 ^ 

Shri Dharnidhar Dav. This suit was decided in 1874 by the First Class 

Subordinate ‘fudge of Poona in favour of Ganesh. Ghinto anpealed against 

this decision, and thereunon on the 20th July. 1874, Ganesh withdrew 

his suit; under s. 97 of the Civil Procedure Code (Act VIII of 1859). 

In 1879, Ganesh filed a suit in forma pauperis against Ghinto to 
recover possession of iho sansthan property. His application for leave to 

sue as a, pauper having been rejected by the Court of first instance he 
appealed to the High Court. ’ 

In 1881, while this appeal was pending, both Ganesh and Ghinto 
entered into a compromise under which certain sansthan [723] nronertie^ 
were to be made over to Ganesh, and in return Ganesh was to abandon 
all claim whatever in respect of the Ghinchvad Sansthan. In nursuanee 
of this compromise, Ghinto assigned the specified properties to Ganesh. 

Id 188d a suit was brought with the sanction of the Advoc^te-GenAral 
under s. 539 of the Code of Civil Procedure (Act XIV of 1882) for the 
removal of Chinto from the management of the sansthan on account of 
his misconduct as a trustee. In this suit the High Court uitimatelv passed 
a decreed) ordering his removal from tbe office, and appointing a 
receiver to take charge of the property belonging to the sansthan. ° 

In 1889 the receiver filed the present suit against Ganesh to recover 
possession of certain sansthan property, particularly the pronerty which 
had been assigned to him by Chinto under the compromise of 1881. This 

suit was continued by the trustees of the sansthan who were appointed bv 
the Court in 1890. 

The defendant Ganesh pleaded {inter alia) that he was the adopted 
son of Shri Dharuidhar Dev and as such had a right to manage the 
property in dispute in accordance with the past practice of tbe sansthan 
He further pleaded, by way of set-off or equitable defence, that the 
plaintiffs were not entitled to recover tbe trust property unless and until 
they restored to him the private property which had belonged to his 
deceased adoptive father. 

The First Class Subordinate Judge held that the defendant was 
entitled to the set-off claimed. He was of opinion that the plaintiffs had 
improperly disputed the defendant s adoption and his right to the private 
property of Dharnidhar Dev. He ordered that the plaintiffs should recover 
from the defendant certain specified properties on conditiou that they 
relinquished certain other property to him. 

The decree was as follows :— 

“I, therefore, award the plaintiffs’ claim for Khar Narangi and 
Cbinchavli, the fad at Narangi and the Ahbig treasury allowance and a 
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portion of Charholi, on condition that they (plaintiSs) do relinquish the 
sansthan's claim to Rs. 582-12-0 out of Banera and 2 chahura and 9 bighaa 
of land as described in the second farkhat, and to one-half of the self- 
acquisitions of Dharnidhar Dev, which consist of the villages [724] of 
Tandli, Gozegaon, Dewas, Baroda allowance, Chandrapur, Dasak, and the 
Nizam’s grant, and on the further condition that they do deliver possession 
of so much of the said properties as might be in their hands or might 

hereafter fall into their hands.The plaintitfs have 

wrongly disputed the defendant’s adoption and his right to the private 
property of Dharnidhar Dev. The defendant in his turn has wrongly 
contended that the saiisthan is not a public charitable institution. I, 
therefore, order that parties do bear their own costs.” 


From this decision the plaintiffs preferred an appeal to the High 
Court. 

Ganpat Sadashiv Eao, for appellants (plaintiffs).—The lower Court 
was wrong in passing a conditional decree. The defendant is not entitled 
to claim in this suit the private property belonging to his alleged 
adoptive father. His cross claim is in the nature of a set-off. The 
Court had no jurisdiction to entertain it. Under s. Ill of the Code of 
Civil Procedure (XIV of 1882) a set-off is allowed in those cases only in 
which there are cross claims for money. This is not a case of that kind. 
If it does not fall under s. Ill there is no other provision in the Code 
allowing a set-off of the kind claimed by the defendant. 

• 

[Fulton, J.—What is the effect of s. 216 of the Code of Civil 
Procedure ? Its provisions apply whether a set-off is admissible under 
s. Ill or otherwise,] 

1 admit that s. Ill is not exhaustive. It does not take away any 
right of set-off, whether legal or equitable, which parties would have inde¬ 
pendently of its provisions. But even then, in the case of a set-off not 
falling within s. Ill of the Code, the cross claims must both be for 
money. Section 216 is clear on the point. It shows that where a set-off 
is allowed, the decree shall state what amonnt is due to the plaintiff and 
what amount is due to the defendant, and shall be for the recovery of 
any sum that may appear to be due to either party. It is, therefore, 
perfectly clear that a set-off is admissible only when both the original 
claim and the counter-claim are for money and for money only. Here 
the claim is not for money. It may be urged that the defendant has 
what may be called an equitable right of set-off. But before an equitable 
set-off can be allowed, it must be shown that the claim of the plaintiff 
as well as that of the defendant arises out of one and the same transaction 
L725] or are so connected together as to make it inequitable that one party 
should succeed and the other be driven to a seoarate suit. This is the 
principle laid down by a series of decisions of all the Courts in India— 
Ktshorchand v, Madhowji (1); Bhaghat v. Bamdeb (2); Q, Chisholm v. 
Gopal Chunder (3); Pragji Lai v. Maxwell (4); Niaz Gut Khan v. Durga 
Prasad (5); Brojendra Nath Das v. The Budge^Badge Jute Mill Company 
(6), Stephen Clark v. Euthnavaloo (7). Here there is no connection 
whatever between the plaintiffs* claim to the trust property in dispute and 
the defendanFs claim to his private property. The defendant's counter 


(3)16 0.716. (4) 7 A. 284, 

(7) 2 M. H. 0. R. 296. 


(1) 4 B. 407. 
(5) 16 A. 9. 


(2) 110. 657. 
(6) 20 C. 627.. 
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claim is, therefore, unsustainable in the nresant snif oK u u 

to an equitable restitution of property. We sav ha whn aofiir ^ 

do equity. If the present trustees of the sansthin are at liberty t^repu^rf 
the compromise between Chinto and Ganesh anrtrmt Tt L m ! ® 
the T'arties must be restored to the status quo ante The tnistee 

property and all the rights that he gave up at the tim^ 

Under s. 64 of the Indian Contract Act (IX of 1872) a narrv f 
contract may rescind it; but he is bound to restore anv beLfit"' ^ ® 
may have received thereunder to the person from whom it was received" 

•«.d« . voidable oonlr.cl ot s.le is boanJto restorflib. ” 

Tm S'O “'•« Story, Equity JurirrulM? 

oompromise ; he is. in equity, entitled to get it back if the^^ 

.Bide. Tb. oo„pro»ise was iu tbo‘ate. "‘a LS? "ZSZZ 

That litigation was ultimately brought to an end by this compromi J Ir 
vvas, therefore, valid and binding on both. The oompromise of a doubtful 

Co. (2) Ghinto could not have repudiated this compromise without restor 
mg all the benefits he received under it. His successors in the trust have 
no better right than he had. We say, therefore, that the condition 
attached to the award of the plaintiffs’ claim is perfectly just and ennifshlp 

We ,.y <„,b„ tb., Ibe pl.iuM, o.uuo. ,u. £, recover JSlru.rTpt ’y 

Without the sanction of the Advocate-General, as provided under ^ 539 of 
the Code of Civil Procedure. The suit should, therefore, be dismissed. 

Ganpat Sadashiv Rao m reply.—The compromise between Chinto 
and Ganesh does not show that there was an exchange of sansthan propertv 
for private property belonging to Ganesh’s family. The compromise 
relates solely and entirely to sansthan propsrty. It purports to divide the 
sansthan property between the two claimants. But it makes no mention 
whatever of any private property belonging to Ganesh. What he gave un 
was his righs to the bulk of the sansthan property, and to all the rights 
and manpans of the chief ministrant at the shrine of Shri Mangal Murti 
There was no dispute, at the time of the compromise, about the private" 
property of Ganesh. That being so, there can be no restitution of private 
property. If Ganesh has any claim to it, he must be referred to a separate 

suit. But he cannot claim it in this suit by way of set-off. Then as to 

the applicability of s. 539 of the Code of Civil Procedure, I submit that 
this case does not fall within its provisions. This is not 'a suit to remove 
a defaulting trustee from the management of a public charity. It is a suit 
brought by the trustees of a charity to recover trust property from the 
possession of a trespasser. In such a case the consent of the Advocate- 
General is not necessary— Vishvanath Govind v. Ramhhat (3). 


(1) 15 Moore’s P. C. C. 270 (292). (2) 32 Ch. D. 266. (3) 15 B. 148. 
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JUDGMENT. 

[727] Candy, J. —This suit was commenoed in December, 1889, 
by the manager and receiver of the Chinchvad Devasthan appointed 
under the decree of the District Judge. Poona, in suit No. 2 of 1883 
(known commonly as the Charity suit), and was continued by the trustees 
of the said devasthan appointed under the scheme drawn ud by the High 
Court on 19th February, 1890, in apoeal from and confirmiog the said 
decision of the District Judge (I. L. R., 15 Bom., 612). By els. 18 and 
19 of the said scheme the trustees are to iiistitute suits and other proceed¬ 
ings and to continue and carry on such as have already been initiated by 
the present receiver on behalf of the devasthan for the purpose of recover¬ 
ing possession of the properties belonging to the devasthaii, which have 
improperly gone into the possession and enjoyment of strangers, and the 
revenues of which are nob applie i for the purposes of the devasthan. 

The circumstaucas under which the present suit was commenced are 
as follows:—Chinto Bajaji was the manager of the devastha-n, and had 
succeeded in obtaining possession of nearly all the property appertaining 
thereto. One Genesh or Ganpat was a rival claimant to the gadi. He 
asserted that ho had been adopted by a late manager, Dharnidhar. on his 
death-bed. This alleged adoption was, however, disputed. Suit No. 957 
of 1371 had been filed by Ganesh against Chinto (and Venubai, widow of 
a son of Dharnidhar who had predeceased his father) for a declaration of 
his title as adopted son of Dharnidhar. On 3rd January, 1874, the Sub¬ 
ordinate Judge decreed in his favour; but on Chinto appealing to the 
District Court, Ganesh on 20th July, 1874, withdrew bis suit under s. 97 
of Act VIII of 1859 without obtaining leave to bring a fresh suit. On 
6th November, 1874, Ganesh applied bo the District Court for permission 
to withdraw his previous withdrawal ; hub tliis was refused (28th Novem¬ 
ber, 1874) ; and the High Court on 7bh December, 1874. refused to 
interfere with this order. 

In the meanwhile, Ganesh had brought a suit-(No. 16 of 1873) 
in the Court of the Agent for Sardars against Laxmibai, widow of 
his alleged adoptive father, and on lObh January, 1874, he obtained 
a consent decree awarding him possession of the devasthan [728] 
property. Oa 31sb July, 1874, Cliinbo also obtained a decree in the 
Court of the Agent for Sardars (No. li\ of 1873) against Laxmibai, 
awarding him possession of tho devasthan property, and Chinto at once 
in August, 1874, executed that decree. So when Ganesh attemped 
execution of his decree, No. 16 of 1873, he was obstructed by Chinto. 
In June, 1878, Ganesh applied to the District Court for permission to 
bring a suit, in forma pauperis, against Chinto, on the ground that Chinto 
obstructed him in executing his decree, No. 16 of 1873. But he with¬ 
drew that application on Government reversing the decree of the Agent of 
Sardars (No. 12 of 1873). Subsequently, on Government restoring the 
decree of the Agent, Ganesh renewed liis application (May, 1879), which 
was rejected by the District Court on 13th February, 1880. 

Ganesh then appealed to the High Court, bub subsequently withdrew 
his appeal, Chinto and he having made an amicable settlement dated 
23rd July, 1881. This document No. 157 (73 in the Charity suit), after 
reciting the disputes between the parties, goes on to state that the following 
property “ belonging to the sansthan ” should be given to Ganesh :— 

1. The whole of the village of Khar Naranji and half the village of 
Ohinohavli. 2, The wada at Khar Narangi. 3. The nawa wada at 
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recovering [729] the village of Tandli, for which he 

give the same into the possession of Ghinto. 

Exceob as regards the properties above mentionoH ranooV> *. 
abandon all claim whatever in respect of the Oninchvad 'sansthai!^ 

Ghinto thus remained manager unmolested ; but in 1883 the “OhariHr 

suit was commenced under s. 539 of the Civil Procedure Code TnJ 
Ghinto was eventually removed from his office. ' 

ran saiistte then brought the present suit against 

Ganeoh to recover the following properties as belonging to the sansthan 

and.^^erefore, wrongfully in possession of any one other than the manager’ 

KU \ Narangi. and, 2. Chinchavli; 3. the wada at 

Khai Narangi, 4, an allowance paid from the Alibag treasury; 5 the portion 

o .h, revels of Ob.rboB, showo io Ibo ...tloooo. .bov. ooid! 6, the 

new wada at Camchvad ; 7, the five shares of Tulapur; 8. the wadi (garden 
or irrigated land) at Naigaum. ^ 

The Sabordiuate Judge avvarded the claims numbered 1 to 5 and a <5 
defenaant made no appeal and paid no stamps on cross-objections it was 
impossible for us to hear any arguments of counsel against the award of 
Item iNo. 5. He aid not dispute the award of items Nos. 1 to 4. 

T ^ then to consider the items 6. 7 and 8 which the Subordinate 

Judge did not award to plaintiffs, and agiinst the rejection of which items 
plaintiffs have filed this appeal, No. 88 of 1891. During the course of the 
argument, Mr. Rav for plaintiffs abindonei the claim as regards the item 
No. 8. Therefore the only items remaining for consideration are Nos 6 
and 7. The Subordinate Judge would have awarded these to the plaintiffs 
had he considered them to ba sansthan pronerty; but be held that they were 
the private property of the late manager, Dharnidhar, and, therefore, the 
trustees could not claim to recover nossession of the same. No doubt if 
they are not sansthan property, the trustees have no concern with them : 
[730] but we think that it is clear that one at least of these items has for 
many years been treated as sansthan property. 

[The Court then examined the evidence and found that property No. 6 
above mentioned was not private property, but belonged to the devasthan 
and that the plaintiffs (trustees) should recover it. As to No. 7, the Court 
found that it was private property and that the plaintiffs were not entitled 
to it. The Court then continued :—] 

So far we have treated of the items disallowed by the Subordinate 
Judge. Leaving aside for the present the question of mesne profits, 
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TThe Court then stated tbe evideuca and held as to items (c), (1) to 
(7) inclusive that they belonged to the devasthan. As to items (a) and 
(6), there was a difficulty arising from the fact that the manager of the 
devasthan bad never made any distinction between the portion which ha 
enjoyed as private property and those managed by him for the devasthan. 
The Court then continued :— 

But it is unnecessary to consider this difficulty further. For, we are 
of opinion that plaintiffs have rightly appealed against the condition 
attached by the Subordinate Judge to his award. It is not such an equi¬ 
table defence as can be raised by the defendant in the present suit. This 
is apparent when we consider the position of the parties. Chinto was the 
manager of the [731] sansthan ; he had succeeded in obtaining recognition 
from Government and possession of all or nearly all the sansthan property. 
Ganesh was a rival claimant, who had indeed obtained a decree against 
Chinto establishing his position as adopted son of Dharnidhar, but who on 
appeal made by Chinto was persuaded to entirely withdraw his claim. 
Under the compromise or settlement of July. 1881, Ganesh relinquished 
all claim to be manager of the sansthan in favour of Chinto, and was 
content to take in satisfaction of all claims certain items of 
samthan property." For the sake of argument it may be assumed 
that Chinto, were he still the manager of the sansthan^ would be 
unable to repudiate the compromise, and would be bound to act 
up to its terms. Possibly the compromise would raise an equity between 
Chinto and Ganesh. But here the plaintiffs are the trustees appointed by 
the Court after ordering the removal of Chinto, the defaulting trustee. 
Chinto must be regarded as dead. His successors in the trust claim to 
recover part of the trust property. Chinto's act in buying of a rival 
claimant cannot be regarded as a proper and reasonable exorcise of his 
office as trustee. His proceeding was not for the benefit of the trust. 
On the contrary, if Ganesh was really Dharnidhar’s adopted son, Chinto 
bad no authority to act; and if Ganesh was not Dharnidhar’s adopted son. 
then Chinto had no right to alienate trust property to him. We adopt 
with full concurrence the language of the late Mr. Justice Telang, who, 
when referring to this compromise wrote (1. L. R., 15 Bom., 637):— 
“When Chintaman Bajaji parted with these two villages (Khar Narangi 
and Chinchavli) in favour of Ganesh Dharnidhar Dev, he was apparently 
acting as full owner of the villages, and not as trustee of thorn on behalf 
of the Cliicchvad sansthan. He was certainly not professing to act as 
trustee, and at least impliedly he was repudiating the trust. Any estoppeli 
then, binding upon him in consequence of that act, would be binding, not 
on the succeeding trustee, who says Chintaman Bajaji was not full owner, 


which the plaintiffs also claimed, but which tbe Subordinate Judge 
disallowed, and against tbe rejection of which plaintiffs have appealed, 
we come now to the condition attached by the Subordinate Judge to his 
award of the various items of devasthan property to the plaintiffs. That 
condition is that the plaintiffs do relinquish the sansihan^s claim to 
the private property of Dharnidhar II, viz :—(a) Half share of the village 
of Banere ; (6) two chahurs, nine bighas of land as described in Ex. 288 
[it was admitted in argument that this should be half a chahur nine 
l)ighas] ; (c) half the self-acquisitions of Dharnidhar \\,viz,\ —(1) The 
village of Tandli ; (2) the Gozegaon allowance ; (3) the Dewas allowance ; 
(4) the Baroda allowance ; (5) the Chandrapur allowance; (6) the Dassak 
allowance: (7) the Nizam’s grant. 


996 



IX.] 


SHRI DHUNDIRAJ GARESH DEV V. GANESH 18 Bom. 733 


representatives in his eersonal canacity ” 

Ints in fhVt fcrusteeSspon- 

in a^\m>T ! successors in office. How, then. [732] can Grnesh 

r«Hn properties rdead that the trustees must 

inquish all claim of the sansthan to the half share of Banere and the ^ 

chahur 9 b.ghas, and deliver the same into his (Ganesh’s) pos 'essffin ? ^ 

It was contended by the learned counsel for Ganesh that this was 
not a counter-claim or set-off, but an equitable defence; and this annarently 

Hie Subordinate Judge, who seems to have regarded 

the settlement of 1881 as an exchange of properties, Ganesh giving up 

he prjuate pioperty of Dharnidhar, to which he was entitled as DharnB 
dhar s adopted son. and in exchange receiving part of the sansthan nronerty 
But we are of opinion that this view is directly contradicted by the 
language of the compromise, in which, the adoption nod being admitted 
there is not a word about the private estate of the late Dbarnidhar or 
about any exchange being effected. If Ganesh is really the legally adopted 
son ot the lade Dbarnidhar, and if it is open to him now to establish that 
status, he must do so in a separate suit against the trustees. But 
he cannot raise this plea as an equitable defence in this suit in 
which the trustees seek to eject him from the properties of which he 
obtained possession under the compromise with the late manager, the very 
basis of that compromise being that he abandoned his claim to be 
manager on the strength of his alleged adoption by Dbarnidhar, Chinto’s 
action w&a ultra vires in putting Ganesh in possession of sansthan pro¬ 
perty. Chinto’s successors are bound to contest that action, and to 
recover for the benefit of the sansthan property belonging to the trust. If 
plaintiffs are entitled to eject defendant from sansthan property, then it 
is difficult to understand how defendant can claim, as a set-off' or as an 
equitable defence, to recover possession from the plaintiffs of those por¬ 
tions of property which the plaintiffs hold as sansthan property, but 
which defendant says are Dharnidhar’s private property, and to which 
defendant says he is entitled as Dbarnidnar’s son. For, as shown above, 
the trustees are not Ghinto’s representatives, hut hold by an entirely 
independent title, Chinto having been removed from his office. For these 
reasons we are of opinion that the conditions attached by the Subordinate 
Judge to his award of the properties to the plaintiffs must be set aside. 

[733] As to the further aroumeots urged by the iearued counsel for 
defendant-respondent, that the properties are private and not 

public devasthan, and chat the present suit should have been brought under 
s. 539, Civil Procedure Code, we are of opinion that the arguments are 
invalid. It is idle now, in the face of the decisions of this Court renorted 
at 15 Bom., 612 and 625, to contend that the Chinchvad sansihan 

13 noG a public devasthan. It is true that Ganesh is not in one sense a 
stranger,” as he is apart from his alleged adoption a member of the Dev 
family, and by the compromise with Chinto he was permitted to perform 
the worship at Moroya’s temple at Chinchvad ; but as a person who is 
not manager, he is a stranger and trespasser in possession of sansthan 
properties. The trustees, therefore, are clearly entitled to eject him. 

It only remains to consider the question of mesne profits. Though, 
as just remarked, defendant must be regarded as a trespasser, due 
regard must be paid to the fact that the compromise by which defend¬ 
ant obtained possession of the sansthan properties was sanctioned, if cot 
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brought about, by Mr. Kanitkar and Mr. Gadgil, the former being one of 
the present trustees, the latter being the gentleman who was subse¬ 
quently the manager and receiver appointed by the District Court. 
There can be no doubt that at the time the arrangement was thought 
to be the best for all concerned. Under these circumstances we do nob 
think ic would be right to interfere with the Subordinate Judge's 
decision refusing to award mesne profits. 

We amend the decree of the Subordinate Judge by awarding to the 
plaintiffs the new wada at Chinchvad, and by striking out the conditions 
attached by the Subordinate Judge to his award of the properties, 
possnssion of which he gave to plaintiffs. 

Under the circumstances under which this litigation was commenced, 
we think that the most equitable order will be to let the plaintiffs recover 
their costs from the estate, and direct that defendant bear bis own costs 
throughout. 


18 B. 734. 

[734] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


Navalchand Nemchand {Origmal Plaintiff), Applicant v. 
Amichand Talakchand and another {Original Defcridants), 

Opponents.'^ [14th November, 1893.] 


Mamlatdni- — Jutisdiclion—Decree in pos^.cs^org suit in Mamlatdar's Court—ExecuUmi 
of decree stayed by proceedings in Subordinate Judge's Court —S?a( in Sutordinaia 
Judge's Court ultwiately dismissed—Subsequent application to Mamlatdar for exe¬ 
cution of decree in possessory suit —Jurisdiction of Mnmlatiar to grant order for 
execution — Limitation—Deduction of time sfcyit on proceedings in sfcond suil— 
Limitation Act iXV of 1877), s. 14. 


A Mamlatdar having in a possessory suit passed a deoroo awarding possession 
ot certain land to the applicant, tho opponents instituted a suit in the Court of 
the P’irst Class Subordinate Judge fora declaration that the laud in question 
was their property, and for an injunction to restrain the applioiut from obstruct¬ 
ing them in the enjoyment of tbeir rights. Owing lo this suit, tho Subordinate 
Judge stayed execution of tho Mamlatdar’s decree. The opponents* suit was 
subsequently dismissed by the Subordinate Judge, whose decree was ultimately 
confirmed by tbo High Court in second appeal. The applicant then applied to 
the Mamlatdar for tho execution of his decree in tho possessory suit. Tho 
Mamlatdar rejooted tho application, on the ground that tho decree of the High 
Court in the civil suit prevented him from executing his decree. 


Deld, that the applicant was entitled to obtain from the Mamlatdar an order 
for tho execution of his decree unless it was barred by limitation. It was not 
barred, inasmuch as in computing tho period of limitation allowance was to be 
made for tho time during which the decree remained in abeyance by reason of 
the proceedings in the other suit. Section 14 of the Limitation Act (XV of 
1877) applies to proceedings in execution [Bira Loll v. Bwdri Da$$) (1). 


[Dias., 7 Ind. Cas. 886 (369) ; F., 


24 Ind. Cas. 195 = 27 M.L.J. 25.] 


Application made under the exfcraoi*dinary jurisdiction of the High 
Couifc (s. 622 of the Civil Procedure Code, XIV of 1882) to set aside the 
order of the Mamlatdar of Choiasi in possessory suit No. 57 of 1884 
dated 17th December, 1892. 


Application No, 57 of 1893 under extraordinary juiisdiotion. 

(1) 7 I.A. 167. 
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^horasi the apDhcanfc obtained a decree for nossession of the land in 
dispute against the defendants. 

The opponents then sued him in the Court of the First Class Subordi¬ 
nate Judge at Suart to obtain a declaration that [733] the land was theirs 

of'fher '“^“““"'^“/^straining him from obstructing him in the enjovment 

Ju^fie onfhei r° ! ^7th January. 1885, the First Class Subordinate 

by the applicant in the Mamlabdar’s Court. obtained 

cinh 26th Januaij, 1836, the opponents’ said suit was dismissed by the 

Subordinate Judge, but m appeal the District Judge on 22jd December 

thf I'e^ 7 awarded their claim. Against this decree the auplicant {i.e. 

the JirtrS" appealed to the High Court, which remanded 

the case to the District Judge. The District Judge, however, adhered to 

to'tharwhT h rDecember, 1889. passed a decree similar 
to that which he had passed on the 22nd December, 1887. The applicant 

again appealed to the High Court, which on the 22nd April 1891 reversed 

r o" he stCd St 

Judge dismissing the suit. 

The applicant then on the 15bh March, 1892, applied to the Mamiatdar 

^\r possessory suit No. 57 

oLer Mamiatdar on 17th December, 1892. made the following 
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Q u informed that the decree of the Court of the First Class 

bUDorduiate Judge having been confirmed by the Honourable the High 
Court, the said decree cannot be (ordered to be) executed by this Court. 
If you like, you may take steps for the same in the Civil Court.” 

The applicant thereupon applied to the High Court under its extra¬ 
ordinary jurisdiction, and obtained a rule 7iisi calling upon the opponents 
to show cause why the order of the Mamiatdar should not be set aside 

on the ground that ha had illegally refused to exercise jurisdiction vestel 
in him by law. 

MaJiekshak J. Taleyarhhan appeared for the applicant in support of 
the rule.--The Mamiatdar was wrong in rejecting our application for 
execution. In the suit before the Mamlacdar we claimed possession, and 
by his decree possession was awarded to us. In the civil suit the 
opponents had merely claimed a declaration of their right, and their suit 
was dismissed. The [736] civil suit, therefore, did not affect the previous 
decree in the possessory suit. That decree remained to be executed, and 
the Mamiatdar bad full jurisdiction toexecute it— Shankars, Martandrav{\) 
Baji Dev v. Sadasliiv (2). The time spent in the proceedings in the 
civil suit should be deducted in computing the period of limitation for the 

present application—Article 14 of the Limitation Act; Hira Ball v Budri 
Dass (3). 


JUDGMENT. 

Sargent, C, J.— The Mamiatdar was wrong in holding that the decree 
of the High Court confirming that of the Subordinate Judge prevented his 
executing the order passed by him in the possessory suit on the 17tb 
December, 1884. That decree had the effect of dismissing the opponents* 


(1) P. J. (1889) p. 167. (2) 6 B.H.C.R.A.C. J. 158. (3) 7 I. A. 167. 
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Order discharged. 


18 B. 737. 

[737] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Fulton. 


Shiddapa {Original PlaintiJ), Applicant v, IRAVA AND ANOTHER 
{Original Defendants), Opponents,* [21st November, 1893,] 

Practice—Procedure—Stamp — ICvidence—Document not su^iciently stamped admitted in 
evidence by lower Court—Appeal Court cannot exclude it —Stamp Act {1 of 1879), 
5. 4, cl. 3. 

A Court, of first instance having admitted in evidence a document improperly 
stamped, the appellate Court cannot question its admissibility. 

[F., 8 M.L J. 66 (68): 15 M.C.C.R. 24 (25) ; R., U B.R. (1897-1901) 559.] 

Application under the extraordinary jurisdiction of the High 
Court (s. 622 of the Civil Procedure Code, Act XIV of 1382) against the 
decision of J. L. Johnston, District Judge of Dharwar, 

Suit for damages for breach of contract. 

The plaintiff alleged that under a written contract he lent Rs. 350 to 
the defendant, and the latter in return agreed to supply him with wheat, 
at eighteen seers per rupee. The defendant failed to supply the wheat, 
and the plaintiff brought this suit. 

At the hearing the contract was put in evidence. It bore a one-anna 
stamp and was attested by witnesses. 

The Subordinate Judge found the execution of the contract proved, 
and ordered the defendants to give to the plaintiff 4,200 seers of wheat, 
or Rs. 350 with costs. 

Id appeal by defendant No. 2 the Judge held that the contract was 
inadmissible in evidence, oti the ground that it was insufficiently stamped 
(s. 4, cl. (c) of the Stamp Act I of 1879), and as the plaintiff declined to 
pay the stamp penalty, he reversed the decree and dismissed the suit. 

The suit being of a small cause nature, in which no second appeal is 
allowed, the plaintiff applied to the High Court under its extraordinary 

Application No. 105 of 1893 under the Extraordinary Jurisdiction. 

(1) 7 I.A. 167. 


suit, by which they asked for a declaration that the land in question was 
their property, and for an injunction to restrain the present applicant from 
obstructing them, and left matters altogether as they were under the Mamlafc** 
dar’s order. That order, therefore, remains to be executed, unless barred by 
art. 179 of the Limitation Act. If the periods during which the interlocutory 
judgment of the Subordinate Judge passed on 17th January, 1885, and the 
decree of the District Court on 22Dd December, 1887, were in force be 
omitted, the order would have been in force for less than three years when 
the application to the Mamlatdar to enforce his order for possession was 
actually made. See s. 14 of the Statute of Limitation and Hira Lall v. 
Budri Dass (1) which makes it applicable to proceedings in execution. 

We must, therefore, in the exorcise of our extraordinary jurisdiction, 
discharge the order of the Mamlatdar and direct him to execute his order 
of 17th December, 1884, by putting the applicant in possession. 
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jurisdiction on the ground alia) that the contract having been 

once admitted m evidence without any objection either by the Court of 

first instance or by the defendant, and no point with regard to the stamp 
having been raised in the memorandum of appeal, the Judge, in anpeal, 

ft? evidence. He obtained a rule nisi calling 

upon the defendant to show cause why the decree of the appeal Court 
Should nofc 09 reversed. 

ft, V Bhandarkar appeared for the applicant in support 

0 the lule -The point as to the sufficiency of the stamp was not in any 

way raised m the first Court. The document was there admitted in 
evidence, and the Judge allowed the claim based upon it. Nor in appeal 
was the point taken by the defendant. Nevertheless the Judge refused 
•° merits of the case on the ground that the document was 

inadmissible not being propeidy stamped. It has been held that when 
a document >s once admitted in evidence without any objection as to 
the stamp m the first^ Court the appellate Court cannot exclude it- 
Devachand v. mracna7id (1) ; Gurpadapa v. Naro (2j ; Bhaskar v 
Prabhakar (3), and The Secretary of State for India in Council v 

B7jra7nji(i). 


Vishim K. Bhatavdekar, for the oppouents (defendants), showed 
cause : On the merits the Judge has expressed an opinion adverse 
to the plaintiff. He framed two issues, viz. (i) whether the contract was 
made by defendants Nos. 1 and 2. and (2) what amount should be awarded 
to the plaintiff, and from which of the defendants ? On both these issues 
the Judge found in the negative. The finding of the Judge that the 
document sued upon was not proved, is a finding on the merits. The 
Full Bench ruling in Devachand v. Hirachand (1) is not applicable. 


JUDGMENT. 

Sargent, G. J. — The District Judge, in holding that he could refuse 
to admit the document sued on in evidence as being improperly stamped 
has omitted to notice cl. 3 of s. 34 of the Stamp Act and the decisions in 
Devachand v. Hirachand (l), Gurpadapa v. Naro (2), also Bhaskar v. 
Prabhakar {d) and The Secret ary of State for India in Council v. Byramji (4) 
to the effect that the Subordinate Judge having admitted the document 
in evidence, the Gourd of appeal cannot quescion its admissibility. 

We must, therefore, reverse the decree and send back the case for 
decision on the merits, as we cannot accept the mere opinion expressed by 
the District Judge on the first issue as a valid finding. Costs to abide the 
result. 


Decree reversed and case sent back. 


(1) 13 B. 449. (2) Ibid, 493. (3) P. J. (1889), 265. (4) P. J. (1692). 345. 
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[739] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Jtistice, and Mr, Justice Bayley. 


Mahalavu {Original Plaintiff), Appellant v. KUSAJI {Original 
Defendant), Bespondent,^' [21sfc November, 1893.] 

iJekkhan Agriculturists' Belief ’Act iXYIl of J979),s. 225 —Amending Act [XZIIof 
I8S’2). s. 0 —Mortgage by agriculturist—Subsequent mo7\ey decree against mortgagor 
—Sale of his equity of redemption in execution—Such sale invalid—Equity of 
redemptioyi is immoveable property —Suii for redemption. 

Raghoji, an agriculturist, mortgaged the land in dispute to the defendant in 
1872. In 1875 one Dagdu obtained a decree against R^gboji (the mortgagor), 
who was thee represented by his widow, the plaintiff. In execution of this decree 
Raghoji’s equity of redemption was sold on the 10th February, 1853, and was 
bought by the son of the defendant (the mortgagee). Ou the 12th April, 1883, 
the sale was confirmed, and on the 10th November, 1883, the purchaser took 
formal possession of the land. In 1891 the plaintiff (widow and heir of the mort¬ 
gagor Raghoji) brought this suit to redeem the mortgage and to recover posses¬ 
sion of the land, contending that under s. 22 of the Dekkhan Agriculturists* 
Relief Act <XVII of 1879) the sale of the equity of redemption was a nullity. 
The lower Court dismissed the suit, holding that although the sale might be 
illegal, so long as the certificate of sale remained in force it was a bar to the 
plaintiff's right to redeem. 

Held, that the plaintiff, being found to bo an agriculturist, the Dekkhan 
Agriculturists’ Relief Acts (XVII of 1879 and XXIt of 1882) applied. The 
provisions of that Act aoplied, although the decree and order for sale under which 
the sale took place [740J were made before the Act was passed. The Act expressly 
furbids the immoveable property of an agriculturist to bo sold in execution, and 
an equity of redemption is immoveable property within the contemplation of the 
A The sale, therefore, on the 10th February, 1883, of the equity of redemption 
in the mortgaged lauds was illegal and a nullity, and was no defence to the 
plaintiff’s suit to redeem the mortgage. 

[R.. 21 B. 2-2fi (228) ; 37 B. 415 = 15 Bora.L.R. 278 = 19 Ind. Oas. 591.] 

This was a second appeal from the decision of A. D. Pollen, District 
Judge of Poona. 

Suit lor redemption. 

On the 28th Juno, 1872, one Raghoji mortgiged the lands in question 
to the defendant Kusaji for Rs. 400 with possession. 

In 1875 one Dagdu obtained a decree against the mortgagor Raghoji, 
who was then dead, but was represented by his widow the plaintiff 


• Second Appeal No. 343 of 1892. 

t Section 22 of the Dekkhan Agriculturists* Relief Act as amended by s. 9 of the 
Amending Act of 1882 

2. No agriculturist s immoveable property shall be attached or sold in execution of 
au> decree or order passed whether before or after this Act comes into force unless it has 
been spacifically mortgaged for the repayment of the debt to which such decree or 
order relates, and the security still subsists. 

But the Court, on application or of its own motion, may, when passing a decree 

against an agriculturist or in the course of any procoodiugs under a decree against an 

agriculturist passed whether before or after this Act comes into force, direct the Colleo- 

j ^ possession, for any period not exceeding seven years, of any such property 

of the judgnicnt-dobtor to the possession of which he is entitled, and which, in the 

opinion of the Collector, is not required for his support and the support of the members 

of his family d. pendent on him. and the Collector shall thereupon take possession of 

sue properly and deal with the same for the benefit of the decree-holder in manner 
provided by section twenty nine. 

so delu S thirty one shall, mutatis mtifnndw. apply to any property 
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12th Anvil purchased by the defendant's son. On tha 

the auction-purchaser took formal possession. ’ ’ 


j-U 1891 the plaintiff (widow 
present suit claiming to redeem the 
the land. 


of the mortgagor Raghoji) filed the 
mortgage and recover possession of 


rist. “°rtga?or) were agricultu- 

tu'" immoveable property, and could not be legally so?d under 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879), and, further that 
the sale was fraudulent. She prayed that an account might be taken and 

defendant denied that the plaintiff or her husband was an 
agriculturist, and contended that tha Dekkhan Agriculturists’ Relief Act 


rist a?d ?91 was an agricultu- 

list, and (2Uhafc the plaintiff was not entitled to question the validity of 

the sale. He, therefore, dismissed the suit. ^ 


On appeal by the plaintiff the Judge confirmed the decree, holding 
that, as long as the certificate of sale remained in force. r74ll it wnc 
necessarily a bar to tha plaintiff’s suit for redemption, and the sale could 
not be regarded as a nullity, and that in a suit to set it aside, the former 
decree-holder and the auction-purchaser were necessary parties. 


The plaintiff preferred a second appeal. 

Mahadeo Chimnaji Apte for the appellant (phintiff) The sale of the 
land was a nullity, and the plaintiff is entitled to redeem the mortgage and 
to recover possession. The point involved is whether the equity of redemp¬ 
tion held by an agriculturist can be sold. Under s. 22 of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879) no immoveable property of an 
agriculturist is liable to sale. The equity of redemption of an agriculturist 
is immoveable property, and it, therefore, cannot be sold. Immoveable 
property of an agriculturist is not even liable to attachment—C/ia^wr 
Khushalchand Y. Mahadu (1); Shivram Udaram v. Kondiba Muhtaji (2) 
The sale is a nullity. Further, the proviso to s. 22 added by the 
Amending Act (Act XXII of 1882) lays down that the immoveable 
property of an agriculturist shall not be sold even under decrees passed 
before the Amending Act came into force on the 1st February, 1883. The 
decree under which the property was sold, was passed before the Dekkhan 
Agriculturists’ Relief Act came into force; still the order under which the 
property was sold was passed after that Act came into operation, and that 
being so, the sale is governed by the original Act and the Amending Act 
which is part and parcel of the original Act. 


Ganesh Krishna Deshmukk for the defendant (respondent) :_We 

object to the finding that the appellant is an agriculturist. Her husband 
may have been an agriculturist at the time of the mortgage in 1872, but 
it is not shown that the appellant was an agriculturist in the year 1891 
when she filed this suit. That fact should be shown in order that the 
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plaintiff may get the benefit of the Dekkhan Agriculturists' Eelief Act— 
Tulsidas V. Virhussapa (1). 

[742] Next, we contend that the auction sale was not void. If the 
order for sale and the proceedings under which the sale was ordered took 
place before the Amending Act (XXII of 1882, s. 9) came into force, then 
the sale would not be void. Thero is nothing in the case to indicate the 
time when the attachment was levied ; but it is probable that the attach¬ 
ment was made before, and the sale and confirmation of sale after, the 
coming into operation of the Amending Act, which was on the 1st February 
1883, and the sale took place on the lObh February of the same year. 


The language of s. 312 of the Civil Procedure Code (Act XIV of 1882) 
shows that if objections contemplated by s. 311 be not raised, then the 
Court is bound to confirm the sale. The objections under s. 311 relate 
only bo the publishing and conducting the sale. The confirmation of 
sale ra a necessary step which the Court must take in the absence of 
objections under s. 311. The proceedings with respect to the con¬ 
firmation follow as a natural consequence of the proceedings of sale. The 
plaintiff does nob allege that the sale is invalid on the grounds mentioned 
in s, 311; and the Court cannot set aside the sale on any other ground; 
and that being so, the suit must fail. 

The plaintiff was a party to the former suit and, therefore, she could 
have made an application to set aside the sale. She did not do so, and 
she cannot now contend that the sale is a nullity under the Dekkhan 
Agriculturists' Eelief Act. 

Immoveable property contemplated by s. 22 of the Act means 
tangible property. An equity of redemption is nob of that class. No 
doubt the Eegistration Act (III of 1877) lays down that an equity of 
redemption is immoveable property. But as that Act deals with interests 
in immoveable property, it includes the equity of redemption in that kind 
of property. Further, the definition given in the Eegistration Act cannot 
be acceptefi for the purposes of the Dekkhan Agriculturists’ Eelief Act, 
because under the former Ant a standing crop is moveable property, 
while under the latter it is immoveable property. 

[743] Wo ui*gQ that it was necessary for appellant to join the 
decree-holder anl auction-purchaser as parties to the suit. The Judge 
was right in holding that the suit was not properly framed. 

Further, the decree in execution of which the property was sold, 
was satisfied by the purchaser’s son. Therefore, if the sale be set aside, 

the amount which was paid in satisfaction of the decree should be 

refunded to us in justice and equity. 

Mahadco Ghimnaji Aptc, in reply :—According to s. 2 of the Dekkhan 
Agriculturists Eelief Act, it is not necessary for a party to be an 

agriculturist at the time of the suit. It is sufficient if he is an 

agriculturist at the time of the hcerual of the liability. Therefore, the 
question to bo considered is wdiether the mortgagor was an agriculturist at 
the time of the mortgage, and the Subordinate Judge found, on the 
evidence, that he was. The finding of the lower Court is, therefore, 
ooirecb Bami v. Krishnainhhat (2). The provisions of the Civil Procedure 
Code do nob apply in their entirety to proceedings in execution of a deorae 
under the Dekkhan Agriculturists’ Eelief Act. The amending Act clearly 

(1)4 B. 624. 
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immoveable property of an agriculturist 

atbacned or sold. 


cannot bd 


Though the property was purchased by the mortgagee’s son, ho had 

purchased it out of tue family funds. Therefore, the purchase was for the 

mortgagee himself. The mortgagee is now dead, and, therefore, the Question 
of his being a necessary party cannot arise. 


JUDGMENT. 


i-h 'f ^ appellant, who was found by 

the Subordinate Juage to be an agriculturist, to redeem certain land 
mortgaged by her late husband to the defendant. 


It appears that subsequently to the mortgage the eauity of redemption 

February, 1883, sold in execution of a money decree 
obtained by a third party against plaintiff’s husband (represented in the 

suit by the plamtiffj. Tne defendant’s son became the purchaser, and the 
sale was confirmed on 12th April, 1883. 


The plaintiff contends that the sale of the equity of redemption in 
execution of the above decree was void under s. 22 [744] of the Dekkhan 
Agriculturists Relief Act of 1879. The lower appeal Court dismissed the 
suit on the ground that, whatever invalidity there might be in the sale as 
long as the certificate of sale remained in force, it was necessarily a bar 
to plaintiff’s right to redeem, and that it could not be sat aside without 
making the decree-holder and auction-purchaser parties. 


A preliminary objection was taken for the respondent (defendant) that 
the Subordinate Judge’s finding that plaintiff was an agriculturist was 
contrary to law. Bub this objection is not, in our opinion, well founded. 
The Court properly made use of the fact that plaintiff’s husband and sort 
were agriculturists as showing that she gained her livelihood wholly or 

mainly by agriculture, which was the test when the suit was brought_ 

Banu V. Krishnambkatil). 


The appellant’s contention is that in virtue of s. 22 of the Dekkhan 
Agriculturists’ Relief Act she is entitled to treat the sale of the equity of 
redemption as a nullity although uncancelled. In Tuffazal Hossein 
Khan v. Ra(jhu7iath Prasad{2), their Lordships of the Privy Council had to 
consider the effect of the attachment- and sale of a particular description 
of property with reference to s. 205 of Act VIII of 1859, and speaking of 
the sale of such property (which they ultimately held not to fall within 
the several descriptions of property mentioned in the above section) they 
say : “ The real objection, however, to this sale, if sustainable in law, is 
not one of irregularity ; it is one which, from its nature, as founded on a 
want of power in the Court, affects equally, if it be valid in law, the 
title of a purchaser under a strictly regular sale. 

“Assuming the decision under appeal to be correct, the sale would be 
simply inoperacive, though uncancelled.” 

If, then, this sale was invalid under s. 22 of the Dekkhan Agricul¬ 
turists’ Relief Act (XVII of 1879), it was simply inoperative, and che 
defendant cannot set it up in this suit as a defence to the right of the 
plaintiff (who is the original mortg-igor's heir) to redeem the mortgage. 

[74S] We proceed, therefore, to consider whether the sale in question 
falls under that section. W’e cannot doubt that an equity of redemption being 
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an eBfcate in the land, as it has always been considered in England and in 
this country, is immoveable property within the contemplation of that 
section. The decree, in execution of which the equity of redemption was 
sold, was passed prior to the Dakkhan Agriculturists’ Belief Act of 1879 ; 
but the Amending Act, XXII of 1882, came into force on Ist February, 
1883, before the sale took place on lOoh February, 1883, by s. 9 of 
which the words “passed whether before or after this Act comes into force” 
were introduced into s. 22 of the Act of 1879 after the words “ decree or 
order." It was suggested that the order of sale was made before the 
Amending Act came into force. Whether this was so or not, does not 
appear on the evidence in the case. Bub it is, in our opinion, immaterial, 
as s. 9 of the Amending Act of 1882 expressly provides for the case of a 
sale in execution of an “order" made prior bo that Act. 

We must, therefore, reverse the decree of the Court below and send 
back the case for a decree on the merits. The plaintiff to have his costs 
of this appeal and in both the Courts below. 


Decree reversed and case sent back. 


18 B. 74S. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Fulton. 


Gurunath Shrinivas Desai {Original Defendant), Applicant v. 
Ghenbasappa {Orighial Plaintiff), Opponent.^ [21sb November, 1893.] 

Registration — Evidence — Lease—Agreement to indimnijg contained in lea^e — Suit for 
indemnity. 

A lease of land foe nine years contained a clause by which the lessor agreed to 
indemnify the lessee in case ho should incut any loss in consequence of disputes 
which might arise as to the land between the lessor and hia kinsmen. The 
lease was not registered. After the lessee had held the land under the lease fot 
two years, a suit f ir possession was brought against him, and the lessor and he 
were dispossessed and obliged to pay mesne profits. He then brought this suit 
against the lessor under the above cl wuso in the lease. 

[746] Held,, that the lease being unregistered was not admissible in evidonoe and 
could not bo looked at. The clause on wbiob the plaintiff sued could not bo separat* 
od from the tease itself, and the plaintiff’s olaim must, therefore, bs rejected. 

[F., 10 Bom. L.R. 1146 (1150)-33 B. 610 ;iAppl.. I N.L.R. 47 (43); Cons., U.BR. 
(1904) 4bh Qr., Registration 1.] 

This was an auplicatioD uodar the extraordinary jurisdiction of the 
High Court (s. G22 of the Civil Procedure Code.'Act XIV of 1882) 
against the decision of J. L. Johnston, District Judge of Dnarwar. 

In December, 1831, the applicant Gurunath (the defendant) granted 
a lease of certain land for nine years to the opponent Ghenbasappa (the 
plaintiff) which contained a clause by which Gurunath agreed to indemnify 
Ghenbasappa for a,ny loss which the latter mignt incur by reason of any 
dispute which might ariso between Gurunath and his kinsmen with 
leference to the land. The lease was not registered. 

^ Ohenbasaopa held the land under the lease for about two years, but 
in 1883 one \eDkaji Krishnaji sued both him and Gurunath for possession 
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Two dispossessed CbenbasaDpa. The decree also 

brdfC“^c.r.rs“8'r^ 

to recOTlrEr'^fin^if^’ ^“P\brought this suit against Gurunath 

to recover Rs^ 360 under the above stipulation in his lease. 

by limSo^ admitted the lease, but contended that the suit was barred 

The Subordinate Judge held that the lease was not admissible in 
evidence being unregistered, and accordingly dismissed the suit 

te nrn? admissible in evidence 

to piove the agreement to indemnify the plaintiff. He further held that 

dtSe^'^df The being brought within three years from the 

date of the above-mentioned payment by plaintiff to Venkaii He 

therefore, reversed the decree and allowed the claim with interest at Ope; 

nt. per annum on Es. 288. the amount of mesne profits paid to Venkaii 
from the date of the institution of the suit till nayment 

The defendant applied to the High Court under its extraordinary 

jurisdiction, and obtained a rule mti calling upon the plaintiff [747] 

to show cause why the decree should not be set aside on the ground (mfer 

aha) that the Judge was wrong in bolding that the lease was admissible 
in evidence though unregistered. umissmie 

Shivram V. Bhandarkar appeared for the applicant (defendant) in 
support of the rule.—The lease being unregistered could not be looked at 
even for the purpose of determining whether the plaintiff was entitled to 
recover damages. The clause of indemnity being incorporated in the 
lease cannot be separated from it~Baju Balu v. Erishnarav (1) • 
Venkatrayudu V. Papi Beddi (2) ; Martin v. Sheo Bam Lai {3). The 
Judge has exercised his jurisdiction illegally, and we are entitled to apply 
to this Court under its extraordinary jurisdiction—C/ien6«sa»a v. 
LaJcshman (4); Skri Vishvombhar Pandit v. Shri Vasudev Pandit (5). 

Narayan Ganesh Ghandavarkar appeared for the opponent (plaintiff) 
to show cause;—Even if the Judge’s decision be wrong in law, it cannot be 
disturbed under the extraordinary jurisdiction— Amritrav v. Bala- 
krishna (6) ; Sakharam v* Parvati (7). 


JUDGMENT. 

Sargent. C. J.—The District Judge was wrong in holding that the 
term in the lease on which the plaintiff sued could be looked at although 
the lease itself required registration. That term cannot be separated from 
the lease itself, as the lease must necessarily be looked at to determine 
whether the defendant had incurred liability under it. See Raju v. 
Krishnarav(l) and Martin v. Sheo Bam LaKS). 

The District Court has, therefore, exercised its jurisdiction illef^allv 
as was held in Chenhasapa v. Lakshman (4), and we must, therefore, make 
the rule absolute and reverse the decree and reject the plaintiff’s claim, 
with costs on plaintiff throughout. 

Rule made absolute. Decree reversed. 


(1) 2 B. 273 (281). (2) 8 M. 182. (3) i A, 232. 

(4) P. J. (J893), 224 ; 18 B. 369. i8l (5) 16 B. 708. 

(6) 11 B. 488. (7) P. J. (1888), 274. 
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[758] APPELLATE CIVIL. 

Before Mr. Justice Parsons, and Mr. Justice Candy. 

Javermal (Original Applicant), Appellant v. The Nazir OF The 
District Court of Poona (Opponent), Respondent. 

[2l8t November, 1893.] 

A'peal—Req. Vlllof \S'21—Order refusing certificateof heirship appealable —Succession 

Certificate Act {VII of 1889), s. 28— Practice. 

An appeal lies from the order of a District Judge refusing to grant a oerbifioate 
of heirship under Reg. VIII of 1827 by virtue of the provisions of 8. 28 of the 
Succession Certificate Act (VII of 1889). 

[F.. 10 B. 399:(400).] 

Appeal from the decision of W. H. Crowe, District Judge of Poona, 
in Miscellaneous Application No. 132 of 1892. 

The appellant Javermal Bahiravdas applied under Keg. VIII of 1827 
for a certificate of heirship to one Hakamchand Parashram, deceased, 
alleging that he was the sole heir and legal representative of the deceased. 

This application was opposed by Dbondai, who contended that the 
applicant was not the heir of the deceased. 

The District Judge refused the application and passed the following 
order:— 

" Read proceedings in Miscellaneous Apolication No. 269 of 1869. 
The certificate prayed for is refused.” 

Against this order the applicant appealed to the High Court. 

Mahadeo Chimnaji Apte, for the respondent;—There is a preliminary 
objection to the hearing of the appeal. The lower Court’s order refusing 
to grant a certificate of heirship is not appealable under Reg. VIII of 1827. 

Daji Abaji Khare (with h\m B. N. Bhajekar), for the appellant:— 
Under s. 19 of the Act VII of 1389. au appeal fies from an order of 
the District Judge refusing a certificate under the Act. The provisions 
of s. 19 of the Act are expressly made applicable by s. 28 to applica¬ 
tions for certificates under Reg. \MII of 1827. 'An appeal, therefore, lies 
from the lower Court’s order in the present case. The lower Court has not 
given any reasons for refusing the certificate applied for. Its judgment 
is not, therefore, according to law. Moreover, the [749] evidence recorded 
in a different proceeding, to which the lower Court refers, is inadmissible 
in the present case. 

JUDGMENT. 

Parsons, J.—We think that an appeal lies from the order of the 
District Court refusing to grant a certificate of heirship under Reg. VIII 
of 1827 by virtue of the provisions of s. 28 of the Succession Certificate 
Act, 1889— Pitaviber v. Ishvar (1). 

We are unable to accept the decision of the District Judge, as he has 
given no reason whatever for his refusal to grant the certificate applied for. 

He records that he has read the proceedings in Miscellaneous 
Application No. 269 of 1869. Those proceedings were not sent up with 


(1) 17 B. 230. 
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the record to this Court, bub we have been supplied by the pleaders with 

certified copies of them, and with reference thereto we think it right to 

remark that the evidence there recorded cannot properly be used as evidence 
in this case. 

^ We reverse the order of the District Judge and remand the case for a 
decision according to law. 

Costs to abide the result. 

Order reversed. 
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APPELLATE CIVIL. 

Before Mr. Justice Parsons and Mr. Justice Candy. 

Barot Parshotam Kalu (Applicant), Appellant v. Baimuli 
[Opponent), Respondent.* [2l8t November, 1893.J 

Prohate-Will-Will by a Hiniu wiiow in respect of property inherited horn her 

dececb'^ei husband—Invalid will. 

A Court is not justified in refusing to grant probate of a will because the testator 

had no power to dispose of some or even all of the property he purported to deal 
with. 

[P., 26 B. 792 (797; = 4 B)m.Ii.R 637 ; 2 P.tj.R. 1902-7 P.R. 1902 ; Anpl 19 A 
458 (462); R., 23 B. 644 = 6 Bom.L.R, 966 (973) ; 34 B. 639 = 12 Bom. L R 694 
= 7Ind. Cas. 914; 10 Ini. CiS. 130 = 141 P.L.R. 1911.] 

Appeal from the order of G. McOorkdl, Esquire, District Judge of 
Ahmedabad, in Miscellaneous Case No. 18 of 1893. 

One Bii Amba, widow of Barot Bhagwan Jetha, made a will, dispos¬ 
ing of all the property, moveable as well as immoveable, which she had 
inherited from her deceased husbaud. 

[750] On Bai Ambi's death, the appellants, who ware appointed 
executors under her will, applied for probate under Act V of 1881. 

This application was opposed by the respondent, a sister of the 
deceased’s husband, on the ground (1) that the will was a forgery ; (2) that 
it was invalid, as the decsased was not competent to dispose by will of 
property inherited by her from her husband. 

The District Judge on the authority of Qadadhar Bhat v. Chandra- 
bhagabai (1) held that the will was invalid. He, therefore, rejected the 
application, and refused probate. 

Against this order the present appeal was preferred bo the High Court. 

Goverdhanrarn M. Tripathi, for appellant.—The District Judge was 
wrong in refusing bo grant probate. The bequests in the will may be 
invalid, but that is not a reason why the will should not be admitted to 
probate— Rormusji v. Bai Dhanbaiii (1). 

Ganpat 5. Eao, for respondeat.—The will of which probate is sought 
is absolutely null and void. The testatrix had no power to bequeath 
either the moveable or immoveable property which she had inherited from 
her husband— Gadadhar Bhatv. Chandrabhagabai {2), The will should, 


• Appeal No. 77 of 1893. 
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therefore, be treated as a nullity and ought not to be admitted to probate 
—Ayinoda Sundari Dabi y, Jugutmoni Dabi (1). See also Williams on 
Executors, p. 53. 

JUDGMENT. 

Parsons, J.—The District Judge was wrong in refusing to grant 
probate because the testatrix had no power to dispose of some or even all 
of the property she purported to dispose of. See Eormusji v. Bai 
Dhanhaiji (y. We, therefore, reverse his order and direct that he hear 
and dispose of the application according to law. 

Costs to abide the result. 


Order reversed^ 


18 B. 751. 

[751] CKIMINAL EEVISION. 

Before Mr. Justice Parsons and Mr. Justice Candy. 


Quebn-Empress V . Dansang Dada.* [22nd November. 1893.] 

Criminal Procedure Coie {Act X of 1882), s. 423. cl. {h)—SenUnce—Alteration o/sen- 

fence in aT^peal—Appellate Court's powtr to alter a sentence of fine into one of 

imprisonment. 

A Sessions Judge has no power to enhance a sentence in appeal, by altering a 
sentence of fine into one of imprisonment. 

[F., L.B.R. (1893—1900) 423 (425) ; R., 18 A. 301 (302.).] 

This was an application under s. 435 of the Code of Criminal Proce¬ 
dure (Act X of 1882) under the revisional jurisdiction of the High Court. 

The accused Dansang Dada and six others were convicted by the Eirst 
Class Magistrate of Dbandhuka of the offence of voluntarily causing hurt 
under s. 323 of the Indian Penal Code (XLV of 1860). They were sentenced 
each to pay a fine of Es. 61, or in default to suffer rigorous imprisonment 
for one month and fifteen days. They were also ordered to execute a 
bond for Es. 100 for keeping the peace for a period of two years under 
8. 106 of the Code of Criminal Procedure (Act X of 1882). 

On appeal the Sessions Judge upheld the convictions, but with respect 
to the sentences he passed the following order :— 

The offence is not one which, in my opinion, can be properly 
punished by a pecuniary fine, I, therefore, alter the sentence in each 
case from a fine of Es. 51 to rigorous imprisonment for one month, leaving 
the order as to surety bonds unaltered.’* 

Against this order the accused made the present application under the 
revisional jurisdiction of the High Court, contending that the Sessions 
Judge’s order for alteration of the sentence in appeal was illegal, as it 
amounted to an enhancement of the sentence. 

Branson (with him Oaupat Sadashiv Ptao) ^ for accused. 

Ealabhai Jjallubhai^ for complainant. 

• Criminal Revision No. 327 of 1898 

(1) 6 0. L. R. 176. 
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JUDGMENT. 

Per Cdriam .-—The sentence of the Sessions Judge is illegal, as he 

had no power to enhance, hy altering a sentence of fine into one of impri- 

sonment We, therefore reverse the sentence of the Sessions Judge Ld 
restore bhafc of the First Class Magistrate. 


18 B. 752. 


[752] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 
Appa (Plaintiff) V. Sadu (Defendant).* [30th November. 1893.] 

Watandar and deputy-Agreement for payment by deputy to the wiiandar out of the 
T/ (BoLay 

An agreement between the watandar and a deputy nominated by him for the 
payment by the latter to the former, m consideration of procuring such nomina¬ 
tion, of a sum of money out of the cash allowance received by the deputy as 
remuneration assigned to his office is not legal, being contrary to thrsD^rYt of 
3. 7 read with 3. 23 of the Watandars’ Act (Bombay Act III of 1874). ^ 

T A Eav Saheb Bhau Yeshwant Gupte. Subordinate 

Judge of Kada, under s. 617 of the Code of Civil Procedure {XIV of 1882) 

r ^^.Subordinate Judge referred the following question for the decision 
of the High Court 


Whether an agreement between a watandar and the deputy nominat¬ 
ed by him for the payment by the latter to the former of a sum of money 
out of the cash allowance, received by the deputy as remuneration assigned 
under s. 23 of the Bombay Watandars' Act (III of 1874), as consideration 
for procuring such nomination, is opposed to law? 

With respect fco the question referred, the Subordinate Judge made 
the following remarks :— 

[753] “The language of s. 7 of Bombay Act HI of 1874, which 
forbids alienation or assignment of the watan property assigned under 
8. 23 of the Act as remuneration to an officiator, is also sufiSciently wide to 
include every species of alienation or assignment within the prohibition 
and, unless there is any reason to place a restricted construction on these 


• Civil Reference No- 9 of 1893. 

t Section 7 of the Watandars’ Act (Bombay Act III of 1874) ;—7. Watan pro¬ 
perty assigned under s. 23 of this Act as remuneration of an offioiator, and the profits 
of watan-property so assigned, shall not be alienated or assigned to any person what¬ 
ever without the sanction of Government. 

{ 23. Subject to the provisions of this Act and of any other law for the time being 
in force regarding servioe-inams, cash allowances and pensions, it shall be the duty of 
the Collector to fir the annual emoluments of offioiators, appointed under the provisions 
of this Act, and to direct the payment thereof to the officiators for the time being. 

It shall be lawful for the Collector for this purpose to assign the watan property, or 
the profits thereof, towards the emoluments of officiators. The existing assignments 
shall, until altered by competent authority, be taken to have been made under this 
section. With the sanction of Government the Collector may, as occasion arises, alter 
the assignment and may increase or diminish it in value, such increase or diminution 

being made lateably among the holders in proportion to the profits derived by such 
holders respectively from the watan. 
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words, an agrcemeot of the nature under notice must also be admitted to 
be opposed to the spirit of that section. 

However, the evident object which the Legislature must have had 
immediately in view in enacting the last mentioned section was probably 
this, viz , that the allowance in the hanls of Governcnent should not be 
liable to be attached by a Civil Court or claimed by a stranger, and this 
view derives confirmation when we find that the Legislature have advisedly 
legalized the appointment of deputies by watandars under certain 
restrictions. All that is wanted in the case of a deputy appointed by 
a watandar is that the man proposed to be appointed should not be of 
known bad character, that he should be a fit and proper person capable of 
discharging the duties of the office to which it is proposed to appoint him, 
and that he should alsi be a watandar himself; and, if a candidate fulfils 
all these conditions, there does not seem to be any special reason why a 
watandar who has to nominate a deputy should not be at perfect liberty 
to engage the services of that deputy on the best terms on which he can 
manage to secure them. It is inconceivable why a watandar should be 
given the empty honour of nominating a deputy and invited to exercise 
that right if he is not allowed to secure any gain for himself. The 
possibility of the watandar and his deputy making some such arrangement 
for securing some a i vantage or fee to the principal must of course have 
been foreseen, and the absence, therefore, of any express provision in the 
Watan Act forbidding all such arrangements leids me to doubt if it was 
intended to make thorn altogether unlawful. If an agreement on the part 
of a deputy to pay a sum of m^ney to his principal as consideration for 
his nomination to the deputyship would not beiavalid.it is a question 
whether the mere addition of the words ‘ out of the amount of the cash 
allowance received hy the deputy ' ought to invalidate such an agreement 
when it is obvious that the parties could not have [754] intended that 
the sum agreed to be paid should come out of the identical money drawn 
from the treasury. Such an agreement is, when fairly analysed, nothing 
more than an agreement to pay a certain sum of money, and it is imma¬ 
terial, as far as the legality of that agreement is concerned, to see if the 
promisor has pointed out the source from which he expects to procure the 
needful funds to discharge his obligation. But the prohibition is enacted 
in very general terms both in the Transfer of Property Act and also in 
8. 7 of the Watandars’ Act, and I, therefore, doubt if it can be ignored when 
the terms of an agreement expressly contravene it. 


‘ The case of iVaro Mahadav reported at I.L.R, 12 Bom., 614, 
may be distinguished on the ground that the agreement sot aside in that 
case was open to the objeotion that it did not leave the watandars free 
agents in their selection of a deputy, but the ease is nevertheless important 
as showing that a previous concert among watandars for the appointment 
of a particular member of their own body to an office is not allowed by 
law. ” 


The opinion of the 
alive. 


subordinate Judge on the point was in the affirm 


Vishnu K. Bhatavdekar cwrufi), appeared for the plaintiff. 

This was a suit brought by the watandar against his deputy to recover 
a certain sum which was duo to the watandar under an oral agreement 
which was to the effect that if the watandar plaintiff appointed the 
defendant as bis deputy, the defendant would pay to the plaintiff bait the 
money out of the cash allowance which the deputy would recover from the 
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Governmenfc treasury. We submit that such an agreement would not be 
against public policy— Sitaram Virtoyak v. Bamchandra BahQji{\). 

Mahadev B- Ghaubal {amicus curia), for the defendant was not called 
upon. 

JUDGMENT. 

Sargent, C. J. —We think that the agreement must be held to be 
contrary to the spirit of s. 7 read with s. 23 of Bombay Act III of 1874 
and to be, therefore, not legal. 


1893 

Nov. 30 , 

Appel¬ 

late 

Civil. 

18 B. 7S2, 


Order accordingly, 


18 B. 753. 

[7S5] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice Bayley, 


SUNDAR Malhar Patel (Original Defendant), Appellant v, Bapuji 
Sbridhar and another {Original Plaintiffs), Respondents,^' 

[4th December, 1893.] 

Mortgage — Redemption-Right to redeemmade conditional on payment by mortgagor of 
another d(bt as well os mortgage debt— Effect oj that other debt becoming barred by 
limitation -Right to ndeem mortgage still subject to condition. 

A mortgage bond contained a clause stipulating that the mortgagors were not 
to redeem the mortgaged property without paying net merely the amount of the 
mortgage debt and interest, but also the amount due on a certain bond executed 
at the same time as tbe mortgage in ref^pect of money due under a decree, and 
that unless the whole was paid off, neither tbe mortgagor nor any one else 
should have a claim/* 

Tbe mortgagee subsequently obtained a decree on tbe instalment bond and 
made several attempts to execute it, but failed, bis datkhasi being eventually 
rejected as time^barred, 

Held that the right of redemption was made conditional on the payment of 
what was due on tbe instalment bond— a condition which was unsatisfied as long 
as 8Uob sum remained unpaid, although in contemplation of law there might be 
DO longer a bond debt still in existence owing to a decree having been passed on 
the bond, and that decree having become barred by limitation. 

[R., 22 B 520 (524); 28 B. 349 i353)=6 Bom. L. R 313 ; 11 Bom. L. R, 318 (327) ; 
8 0. C. 132 (135'.] 

This was a second appeal from the decision of S. Tagore, District 
Judge of Sholapur-Bijapur. 

In January, 1868, the defendant was the holder of a decree against 
the plaintiff for Rs. 566. The plaintiff being desirous of buying certain 
land from tbe defendant, and being unable to pay the purchase-money, the 
defendant agreed to sell him the land in the following terms 1st, that 
the plaintiff should execute to the defendant a mortgage of the land for the 
700 ; 2nd, that the plaintiff should execute to the defendant an instalment 
bond for Rs. 500 in respect of the amount due under the decree. These 
terms were accepted by the plaintiff, who on 11th January, 1868, executed 
both documents, viz., tbe mortgage-deed and the instalment bond. The 
mortgage-deed contained a stipulation to the effect that the mortgagor 


• Second Appeal No. 898 of 1891. 
(1) P. J. (3885) p. 24. 
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should not redeem bhe property without also paying the amount of the 
instalment bond, and that unless the whole amount of Rs. 1,200 was 
paid, r]eit.her mortgagor nor any [756] one should have a claim. The 
mortgage bond was engrossed upon a paper the stamp of which would 
have been sufficient to cover the amount of Rs. 1,200. 

_ 1873 the defendant sued the plaintiffs on the instalment bond and 

18 B. 738, a decree which he made several attempts to execute, but failed, 

his last application being dismissed as barred by limitation. 

In the year 1888. plaintiffs brought the present suit to redeem the 

mortgage of the 11th January, 1868, and to recover possession of the 

lands, alleging that the mortgage-debt had been liquidated from the profits 

of the land, and praying that an account of the profits should be taken, 

and if any surplus be found to be due to the defendants, the same might 

be made payable by instalments of Rs. 50 a year, as the plaintiffs were 
agriculturists. 

The defendant contended that as there was a stipulation in the mort¬ 
gage bond that the property should not be redeemed without paying the 
amount of the instalment bond, the plaintiff could not redeem on payment 

only of the mortgage-debt. He claimed Rs. 2,921-14.0 as due to him on 
the whole transaction. 

The Subordinate Judge disallowed the defendant’s contention 
with respect to the payment of the instalment bond, and held that 
Rs. 1,424-8-2 (Rs. 700 principal, Rs. 700 interest, and Rs. 24-8-2 on 
account of the local found cess paid by the defendant) were due by the 
plaintiffs to the defendant. He made the amount payable by annual 
instalments of Rs. 200, and directed that on failure of the plaintiffs to 
pay any of the instalments at the stipulated time, defendant should 
realize the whole amount due by the sale of the mortgaged property. 

Both parties appealed, and the Judge amended the decree by reducin'* 
the amount of each instalment to Rs. 150. 

The defendant preferred a second appeal. 

Ghanasham N. Nadkarni, for the appellant (defendant). 

There was no appearance for respondents (plaintiffs). 


1893 

Dec. 4, 

Appel¬ 

late 

Civil, 


JUDGMENT. 

Sargent, C, J.—The question in this case is as to the right of the 
defendant to insist on the payment of an instalment bond as [ 757 ] well 

moi-tgaSd by ^ of plaintififs’ redeeming the lands 

mortgage bond conimences by reciting that " it was given for the 
eason as follows That Rs. 1,200 were due to the defendant by the 

Sr^'theS'Vnn f^nd for Rs, 500 had been given ; that 

for the Rs. 700 the balance 01 the Rs. 1,200, the mortgagors say they 

ill pay interest at I 4 Re. per cent, per month, “ As security for this, 
they say they have mortgaged the land, and direct the mortgagees to give 
credit for the annual produce in the interest account on the Rs. 700 *• 
In the proviso for redemption the principal Rs. 700 is spoken of as being 

plainSls arTn f “°rtSage-bond: but it also provides that the 

ha for Rs. 500 are paid, and that “unless 

1 clai^i '• It fs’"fn “f 1 “°^tSagor nor any one else should have 

required by V moi^gagel^t ST^lVo'^ 
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Ifc was eonteoded by Mr. Ghanasham for the defendant that upon the 1893 
proper construction of this instrument it must be taken that it was the Deo. 4, 

intention of the parties to make the amount due upon the instalment bond - 

a charge on the lands mortgaged. We do not think it necessary to AppeL- 
express a decided opinion on this contention of the defendant, as we think LATE 
that in any case the right of redemption was made conditional on whatever OlVIL. 

was due at the time on this instalment bond being paid—-a condition - 

which remained none the less unsatisfied, as long as such sum remained 
unpaid ”—although there might be no longer a bond debt in contempla¬ 
tion of law still in existence owing to a decree having been passed on the 
bond and although that decree had become barred. 

We must, therefore, reverse the decree and send back the case for a 
fresh decision having regard tothe above remarks. 

Defendant’s costs here and in the Courts below to be paid by plaintiffs. 


Decree reversed and case sent hack. 


18 B, 758. 

[758] APPELLATE CRIMINAL. 

Before Mr, Justice Jarditie and Mr, Justice Banade. 
Queen-Empress v, Kahanji.* [11th December, 1893.] 

Penal Code [Act XLV of 1860). ss. 153, 117 —Wantonly givmg provocation ^vith intent 
to cause riot ^Abetment of riot by the public — Construction. 

Id August, 1893, a riot took place in Bombay betweeo Hiudus and Mussalmans. 
The excitement caused by the riot had not entirely subsidedt when the accused 
composed and published a poem, giving an account of the outbreak, and 
incidentally extolling certain classes of the Hindu community, namely the Gbatis 
and Kamatis, for the brave resistance which they had offered to the Mahomedan 
rioters. The poem extolled the Gbatis and Kamatis and then followed these 
lines:— 

“ ^lay God give glory to you, confer joy on you night and day. 

Fight again for your country’s good. 

Brave, brave are the Kamatis. 

Why fear for dying, brother, why feat for dying? 

Sooner or later, but only once, a man has to die.” 

The poem was written in Gujarati, a language not ordinarily spoken by the 
Gbatis and Kamatis or even by the Mabomedans. It did not appear that any 
copies of the work were distributed among the people who had taken part in 
the riot. Nor did any fresh riot take place subsequently to the publication of the 
work. 

The accused were prosecuted and convicted under ss. 117 and 153 of the Indian 
Penal Code (XLV of 1860) on the ground that the lines quoted above, especially 
the words “Fight again,” were a direct instigation to the Ghatis and Kamatis to 
renew the disturbances. 

Held, that the meaning of the passages complained of was to be gathered from 
the whole poem. The general spirit of the p^em was clearly in favour of peace 
and reconciliation. It consisted from beginning to end of a lamentation over the 
riots, and the destruction and death they had caused, and of repeated counsel to 
peace and harmony between Hindus and Mabomedans. And there was nothing 
to indicate that the author’s intention was to instigate the Hindus or provoke 
the Mabomedans to renew the disturbances. The words “Fight again” were, 
no doubt, objectionable, but it would not be a proper construction of the words 
to allow them to override the whole context of the work. 


Criminal Appeal No. 382 of 1893. 
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The compoBition could not be regarded m an “illegal aot.” and its publication 
was not malignant ” or “ wanton within the meaning of s. 153 of the Indian 

ir6D&l 0od6» 

Appel- 26 M. 5£4 (568) (F.B.)==1 Weir 270.] 

LATE Appeal from the judgment of C P. Cooper. Chief Presidency 

CRIMINAL. Magistrate, in the case of Queen-Empress v. Kahanji Dharamsingh and 

others. 

18 B. 788. r'7iim 

1759J The material facts of this case were as follow : — 

On the llfch August, 1893. a riot took place in Bombay between 
Hindus and Mussalmans. Within a fortnight after the suppression of 
the not, but before the excitement caused by the outbreak had subsided 
^e accused wrote and published a poem, in Gujarati, entitled “ The 
Bombay Dreadful Riot/* containing a narrative of the causes and 
progress of the riot. In the course of this narrative the author 
incidentally extolled certain chsses of the Hindu community, namely the 
Uhatis and the Kamatis, for the brave resistance which thev had offered 
to the Mabomedan marauders. After much praise of the courage of the 
ohatis and Kamatis the poem continued :— 

* i'*® womeo, but men. Brave, brave are the Kamatia. 

May God give glory to you, confer joy on you day and night. 

Fight again for country's good ; brave, brave are the Kamati feople.** 

(6tb stanza) 

“ Why fear for dying, brother, why fear for dying ? 

Sooner or later, bat only once, the man has to die • 

is living, no.- 

tLh ? ■“ •“ 1>® coward, to take steps backwards, 

roan such living death is better, or going to heaven. 

To the valiant warrior there is always victory, 

Before courage the enemies fly, by suffering salvation is achieved 

ay hiding to be counted panic stricken, and to make the hostile army the boldet.” 

fK.. P°®“ distributed among 

t 0 Gnatis and Kamatis, or that they read the work or heard it read. 

/or! M subsequently to the publication of this 

P8rIl)pDl6u« 

onn. September. 1893 a complaint was filed against the 

accu.ed in the Court of the Chief Presidency Magistrate charging them 
with offences under ss. 153 and 117 of the Indian Penal Code. 

oortiJ/<f/Mh!T‘'°° of Police complained that 

Ghats to iS to the Kamatis and 

l^hatis to not. The following paragraphs are material 

printed^'whe!Th/^°''‘^°^'‘ hundred copies of the pamphlet were 

“ Do^St '7 I • i^P- ® to the words 

as so altmet ■ copies of the work were printed 

Augustlal^^ht^K on or about the 24th 

e.tted and the e.o.tement caused by the riots at Bombay still 

and caused I am iTrS Published, sold, or distributed. 

Indian PetTcS" and 117 of the 

a fine of Rs, 201. accused Nos. 2 and 3 each to pay 


1016 



IX.] 


QUEEN-EMPRESS V, KAHANJI 


18 Bom. 761 


Th 0 Magisfcrato gave the followiDg reasons for the conviction i— 

"The three accused stand charged, firstly, under s. 117 of the Indian 
Penal Code with abetting the commission of the offence of rioting by more 
than 10 persons; secondly, under s. 153 of the same Code with wantonly 
giving provocation, knowing it to be likely that such provocation would 
cause the offence of rioting to be committed. They all pleaded they had 
a defence to make. They declined to make any explanation, and left their 
defences in the hands of their advocates. Those advocates contended that 
ail that the accused had done had been done openly. Their names appeared 
upon the pamphlet, and the pamphlet contained an account of the riots, 
with many precepts advocating the restoration of amity and good feeling 
amongst the two communities ; that as to the two stanzas of the pcem 
complained of, they were written at a time of poetic excitement in praise 
of the Ghatis, and Kamatis, who had shown a bold front at a critical time, 
but that there was no intention to incite those communities to riot. 

The first stanza exhibits certain acts of the Ghatis and Kamatis 
during the riots, and states that they overcame or got the better of their 
enemies. &c. These enemies must, I think, allude to the Mahomedans. 

" The second stanza is in praise of a disregard to death; ‘To the 
valiant warrior there is always victory. Before courage the enemies fly. 
By concealing themselves the enemy grows bolder, &c.’ At the time when 
the pamphlets containing these stanzas wore ptblicly being sold in this 
city, the excitement caused by the riots had not subsided, and there were 
still strong feelings existing between the two communities of Hindus and 
Mahomedans. At such a time to have publicly extolled the acts of either 
of those communities in respect to the part they had taken in these dis¬ 
turbances and riots would most probably have been likely to incite the 
one community to fresh acts of disturbance or riot, or to provoke the other 
community to similar acts. It is the duty of every loyal citizen at such a 
time to be most careful as to what be writes and distributes or causes to be 
distributed amongst the public or these communities. In this case the 
accused have gone further than circulating pamphlets containing writings 
that merely extol the acts of one of these communities taking part in these 
disturbances, but they have in the last line of the first stanza circulated 
the line ‘ Fight again for your country’s good, bravo, bravo, oh Kamatis,’ 
and after that line there is the second [781] stanza written in disregard 
to death,’ that the enemies fly before brave warriors, and concealment 
encourages the enemy to be bold.’ 

** I think, looking at these lines, that they do call upon the Kamatis 
and Ghatis to renew the disturbances or riots, 

" The accused must be assumed to have known that the probable 
result of such publication at such a time would be to incite or instigate 
the one commumity to renew the riots or provoke the other community 
to do so. Coming to that conclusion I must convict all three accused of 
the offences under both charges. I consider the first accused to be the 
principal offender. Considering the facts proved in this case I may 
consider, in inflicting punishment that is provided for the second offence, 

I am inclined to think the lines were written wantonly. I have also to 
consider that though no riot or disturbance did take place, still it was a 

serious offence at the time.” 

The accused appealed to the High Court. 

Jardine, for the accused.—The pamphlet, which is the subject-matter 
of the present prosecution, is a history, in verse, of the recent riots ip 
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Bombay between Hindus aud Mahomedans. Exception is taken to only 
two lines in the whole poem It is alleged that the words " Fight again 
for your country’s good ; brave, brave, are the Kamatis” are a direct 
instigation to the Kamatis to commit a fresh riot. The meaning of this 
pa sigeis to be gathered from the context. The whole poem must be 


18 B. 758. 


Appel¬ 
late 

URIMINAI/. read, and nob merely isolated passages. One would not read from the 

Bible the expression There is no God " and consbruo it by itself. You 
ought to read it iu connection with the context; otherwise you would 
put a most absurd and unnatural construction upon it. In the present 
case the general spirit of the poem is distinctly in favour of peace and 
harmony between Hindus and Mussalmans. It condemns the riots 
from beginning to end. It speaks of the riots as “ unprecedented and 
lamentable. The praise of the Ghatis and Kamatis for withstanding the 
rioters cannot be construed as an instigation to them to renew the 
disturbances. It would be far-fetched to suppose that by praising the 
Kamatis, the Mahomedans were provoked to commit acts of violence. 
The Doem praises everybody. It praises the Police, the Military, the 
Magistracy, the Government,—in short, all who had exerted themselves 
in putting down fclie riots. The poem is indeed a panegyric on peace. 
It IS a fair and impartial narrative of the outbreak. It is written in a 
language not commonly understood by the Ghatis or Kamatis. There 
IS DO evidence that [762] any Ghati or Kamati read this book or heard it 
read. Nor is it alleged that any fresh disturbances took place in con¬ 
sequence of the publication of this poem. The case, therefore, does not fall 
witoii) s. 1 j 3 of the Indian Penal Code, 

Lmq (Advocate-Gecieral), for the Crown The contents of the pam¬ 
phlet as woll as the time and circumstances under which it was published, 
justify Che conviction. The work was published about a fortnight after 
the riots had occurred. The excitement caused bv the riots had not then 
subsided. Public tranquillity had not been fully restored. The two 
factions still regarded each other with feelings of distrust and suspicion. 
It was, therefore, highly dangerous to publish a pamphlet like this at such 

"" wu' T.T-^ T*® to excite the Mahomedans against the Hindus 

and the Hindus against the Mahomedans. The greater part of the poem 

IS, no doubt, harmless, but there are certain passages which cannot be 

oused, particularly the lines beginning with"Fight again for your country’s 

intended to incite the Kamatis to a fresh 

which Kamatis; and the wav in 

I®*® extolled is calculated to provoke the Mahomedans. The 

confconfQ nf lati some Mahomedans did get angry on hearing the 

conticlin°?h ' The trying Magistrate is. therefore, right in 

convicting the accused under s. 153 of the Indian Penal Code. 

JUDGMENT. 

is the which the prisoner was charged 

[Xni this ease. The defence is that 

the con\ext rol't ^ the words, read with 

Penal rr.dA^’*K“ the case within tlie words or the mischief of s. 153 of the 

X n caused, arises out of doing something which is ille^l 

The Chief Magistrate convicted Kahanji on iroth heads of ohaam holding. 
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that; tihe last line of the 7th song, which line begins Fight again,” and the 

soDg) which immediately follows, and exhorts men to dare to 
die, do call uoon the Kamatis and Ghatis to renew the disturbances or 
riots. ” The Magistrate was also inclined to think that the lines were 
written wantonly. He found that at the time of publication of the poem 
there were still strong feelings existing between the Hindus and Mussal- 
mans, and that no riot and disturbance did take place in consequence of 
the poem. The accused does not disnute that he is the author of the poem, 
nor that he published it by letting the publisliers and printers have his 
manuscript. The Grown takes no objection lo any parts of the poem 

except the songs numbered 7 and 8, which Mr. Baiaji Pandurang translates 
as follows:— 


(7TH Song)—Banjara. 

“The Banjara leaves me behind and goes away.” 

(To be sung in this manner.) 

Brave, brave (are) the Kamati people, 

Praiseworthy truly are the Ghatis—(To be repeated.) 

They bathed (their) valiant bodies with blood, never did (they) turn back to see, 
(They) broke the riotous tata wall). 

Brave, brave (are) the Kamati people. 

Valiants, you were not afraid, you foiled tbs enemies. 

(Original page 9.) 

Forthwith you obtained glory ; brave, brave (are) the Kamati people. 

Strong (are) you, very brave in firmness not deficient. 

(You) have buried the enemies; brave, brave (are) the Kamati people. 

(You) besmeared yourselves with saficon, with manly zeal ; 

Forthwith the rioter’s spirit was broken ; brave, brave (are) the Kamati people. 
(You) have blood in you of the Peshwa’s times, good descendants of Shri Shivaji. 
You are not women, but men ; brave, brave (are) the Kamati people. 

May Gcd give glory to you, confer joy (on you) night and day. 

Don’t be afraid for country’s good ; brave, brave (are) the Kamati people. 

(8th Song)—Pad. 

“ When will (you) remember Ram, now. 

(This is the mode of singing.) 

Why fear for dying, brother, why fear for dying ? —(To be repeated.) 

Sooner (or) later, but only once, the man has to die ; 

(Either) by disease, by destiny (or) in the field of battle, there is no living, no. 
—Brother, &c. 

To be subject to ignominy, to be counted coward, to take steps backvvards, 

Than such living death is better, or going to heaven. Brother, &o. 

[764] To the valiant warrior there is always, victory, such everlasting position 

(renown) be taken up; 

Before courage the enemies fly, by suffering salvation is achieved.—Brother, &c. 
By hiding to be counted panic-stricken, and to make the enemies’ army the 
bolder. It being so. as to the body and mind, Kan (the author) says the same 
are to be sacrificed for others.—Brother, &c. 

The Police Court translator gives a few variations from the above, 
mostly of no importance. He admitted at the trial that bis rendering of 
the third line of song 7 as “ Ye broke through files of rifles ” was incorrect. 
As this translation would seem to imply that the Kama’is and Ghatis 
came into conflict with the troops who during the riots aided the civil 

authoritiesinpreservingth0publicorder.it is important to notice that 

the translation now admitted to be correct makes no allusion to rifle-men, 
and asserts only that the Kamatis and Ghatis broke through the wall, ^.e.. 
I suppose, the serried ranks of the rioters. A police witness examined to 
show the seditious nature of the poems charged, says the words mean, 
“ You have broken through the row of people who were going to create a 
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disturbance, So the line cannot ba treated now as a praise of men audacious 
enough to attack the Queen’s military forces engaged in the support of the 
Magistracy and Peace Offic*" rs. 

The only question on which we have to decide is, whether the 
language used in ihe passages on which the Magistrate bases the conviction 


18 B. 758. 


ORI^^AL, does in the sense which fairly belongs to it—the sense that is most natural 

and obvious—bear the meaning put on it by the Magistrate. We have to 
look at ihe circumstances of the case and the occasion and the time. We 

have to consider the whole poem, giving its proper weight to every part_ 

Dean of St, Asaph s case (1) and the Trial of Mr. Moxon for blasphemy in 
publishing Shelley’s Works, 2, Townsend’s Modern State Trials, at p. 388. 
Some evidence of police ofiScers has been given about the passages com¬ 
plained of by the Crown to bring the case within the ruling of the Bex. v. 
Harvey (2), by showing that the lines were calculated to stir up the Kamatis 
and GhaMs to open violence against the Mussalmans in this city. These 
witnesses admit, as also does the Advocate-General, that much of 
[769] the poem is unexceptionable. No literary witness, accustomed to 
deal with poetical productions, has been called; although in such matters 
poets have no privilege, it is obvious that the construing of a long poem 
presents greater necessity for care than an ordinary prose publication. 
Even prose works often present difficulty in ascertaining the real meaning 
of the writer, as is shown in some of the cases about doctrine in the Church 
of England decided by the Privy Council {eg.. Heaths. Burder (3)). A 
literary work is seen in different lights by dififerent minds, even minds of 
culture, as we know by conspicuous instances. See how Erskine (arguendo) 

ioi'ocent meaning to the Dialogue between the Gentleman 
the Farmer written by Sir William Jones, afterwards the distinguished 
Unentalist and Judge of the Supreme Court in Bengal—I mean to the 
suggestions that voters should get arms and learn drill, so as to be able to 
stand up for law and liberty—suggestions which the Government treated 
as seditious and prosecuted the Dean of St. Asaph for publisbing. Take, 
again, pother matter of public notoriety nearer home: the letter which a 
former Government of Bombay sent to the learned regents of the University 
of Bombay, taking exception to Bishop Butler’s Analogy of Religion as in 
some way dangerous to native students. Take likewise Lord Chancellor 
Eldon s remarks on Lawrence's Lectures on Physiology at the College of 
urgeons Laivience v. Smith (4). These are all prose compositions, and 
i suppose prose is more readily understood than pot try. No decided oases 
Dave been cited ; and when we grope through the old reports, we fail to 
Dnd any which show the process of literary criticism whereby the Judge 
\vas or El^n) reached the conclusion that a certain poem, such as 

o’ Cam-Solthey V. Sher- 

fh ^ was so immoral, seditious or blasphemous, 

imifnf« M .copyright. We. too, might 
haxra k /I f and simply state our own conclusions; but we 

the whole of the poem, the subject of 

nf P ^ estimate is dififerent [766] to that 

fnkft^nf ® J^etermine to express in detail the view we 

hv fhn 1 ^ whole poem has been read and commented upon 

earne counsel for the appellant, and it becomes our duty to 


(1) 21 Howell's State Tiials, 817 — 1002 
(3) 15 Moo. P.O. 1 82. 

(5) 2 Meriv, 435, 


(2) 2 B. & 0. 257-9, 
(4) 1 Jao. 471. 

(6) 1 Jao. 474 (note), 
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consider its words and spirit wibb careful judgment in order to see what 1893 
the exhortation is and whether it is baneful, and if the other parts of the Deo. 11. 

poem constitute an antidote. For this purpose we have read through the - 

pamphlet, which is in the Gujarati language and is entitled "The Terrible ApPEL- 
Riot which took place at Bombay.” (This poem begins with a statement LATE 
of the horrors of the riots’ dreadful deeds done in spite of the CRIMINAL 

piesence of police and troops. This part does not sav which community _ 

is to blame. Then in the first song, to the tune of‘Lord, now you 18 B. 768. 
released the elephant from jeopardy,)’ the poet takes refuge, as many a 
psalmist had done, in the mercy of God, and prays for peace, and that the 
two communities may be reconciled. In the second song the disturbances 
of the litb August last are related with spirit and power. The poet tells 
how from the Jumma Masjid— 

"Striking the bell issued forth the rioters uttering by mouth ‘Din, Din.’ 

They gave beatings with clubs, saying many low words. 

The Police became utterly unable, they als'o received beating ; from the Fort the 
great Magistrate camp up ; there came many officers.” 

The singer then tells how in spite of the presence of these officers 
the work of destruction weut on, fifteen beautiful temples being made 
desolate and many people injured and shops looted. The triumphant rioters 
went on unchecked :— 


"A malam was struck down—horjes and cacriagjs were stopped. 
Toey outraged the modesty of Kamati women 
So vengeance took hold of Kamitis ; their hate was immeasurable.” 


This is the climax and crisis of the riots. These outrages caused the 
Kamatis to rise with big clubs, and the riots increased, and even when the 
troops used their arms, the riots broke out again somewhere else. The 
poet here shows the police and military at their wits* end in the dreadful 
storm, and mentions many appalling incidents and the suffering and fear 
which ensued when the arm of authority was weakened. He tells us how 
Her Majesty the Empress telegraphed next day, Saturday: “Resort to 
best measures to restore peace without making delayand how at 
last “the mighty riot began to subside” when Mr. Brewin, of the 
[767] police, had secured the Bandora butchers and taken their knives 
away. The poet uses many images to show how on that Friday and Friday 
night and Saturday. Bombay became desolate like a cremation ground 
overrun by the raging streams and proud swelling waves of riot and 
plunder, lust and murder. 

In the third song the scene changes: the pious poet begins by thank¬ 
ing God for the mercy vouchsafed. Like the Rakshasas in the Ramayana 
of old, the wicked have been struck down. The storm went on infiaitely ; 
it looked exceedingly fearful. They came to an untimely end the great 
wicked thereby. The world heartily hooted.” Then after considering the 
causes of these outbreaks the mournful muse bewails the widows and 
children of the men murdered in the riots. 

In song 5, to the air "A great calamity has happened in the Kali age,” 
the writer in more warlike language appears to me to treat the Ghatis as 
restoring order by resisting the marauders while the other Hindus sat 
trembling and afraid. Mosques and durgas were burnt in retaliation : and. 

“People like cats who were very timid, 

Killed the enemy without restraint.” 

The sixth song describes the flight to Hindus out of Bombay and the 
levelling of ranks in the general fear. Braggart fellows became meek 
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1893 and hid in corners, and the Mahajans put their pride on one side and 

humble words. Then, in contrast to these faint-hearted castes, 
Apppt Gujarati castes,—song 7 begins to extol the courage of the 

humbler Kamatis and Ghatis. The gist of the ode is that these people by 
LATE standing up and fighting the victorious marauders checked the rioting 
Criminal, which had defied the police and the Magistrates. The eighth song 

expresses the philosophic and poetical view of death. The ninth is set to 
• the tune Let all march to conquer, the bugles sound,” but one is surprised 
to find that this trumpet call is a signal for peace. The song begins “Instant¬ 
ly make union.” The brave are repeatedly warned that there is no benefit 
in fighting ; and it is pointed out that the onpressive and unjust will be 
punished by the criminal law. Mussalmans and Hindus being but 
two halves of the same seed, the poet, turning slightly metaphysical, 
[768] condemns fighting altogether. Kindness and love seem to him, as 
they did to Shelley, the cure for tlio fearful evils of the world. By a 
natural transition the poet in the tenth song, to the air “It is light, 
remember thou the deity Shri Ganesh.” triumphs in the victory of the 
Crown and the law over the miscreants— 


Silly foolish people, those great sinful rioters ; 

By infliction of punishment they wore suppressed by the valiant British." 

So the faces of people bloom again like the lotus flower, and the darkness 
of quarrel haying ceased, and the sun of union arisen, Bombay shines 
again in undimmed glory. In the eleventh song the poet, seemingly 
discouraged, implores the Lord of the Universe, the supporter of life, to 
save the people by creating peace and amitv ; and in the twelfth and last 

a eulogy of the worthy Lakhmidas, the wise son 

of Khimji. 

The Court cannot safely deal with a production like this without 
remembering the rhetorical forms used by the writer. Poetry often has 

I how Addison’s Cato was aoplauded by 
both Whig and Troy. The transitions remind one of those of Dryden in 
Alexander 8 Feast: of Schiller in the Song of the Bell; of some of the 
Psalms ; the attempt is to move by uity and terror ; and the proseou- 
tion urge that the lines beginning “ Fight again ” and what follows are 
calculated to move to rage and violence, to incite the Ghatis and Kamatis 
to fire another Troy Not every poet is as cautious as Addisou, of whom 
Johnson says Wneu Pope brought him the prologue (to the tragedy of 
Cato), which 18 properly accommodated to the play, there were these 
words: Britons arise, be worth like this approved,' ’’ meaning nothing 
mote than Britons exert and exalt yourselves to the approbation of public 
virtue. Addison was frightened lest he should be thought a promoter of 

insurrection, and the line was altered to " BntMis altcnd:' It may be 

conceded that the words Fight again ” are incautious ; and this appears 

Publishers, who apparently, without reference to 
the poet, struck these vyords out after 300 copies ('many of which were 

hawked about and sold) had been printed, and substituted the words “Be 
not afraid. . But then, we find the poem from beginning to end consists 
of a lamentation [769] over the riots, and the destruction and death they 
cause, and of repeated prayers for and counsel to peace and harmony 
between Hindus and Mussalmans. The actual words Fight again ” ai^ 
qualified by for your country’s good.” Judged by the context and the 
whole spirit of the poem, as well as by ordinarv msauing, these qualifying 
words do not necessarily imply wanton outbreak and fighting. The’poet 
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p esents the Kamatis and Ghatis as men who when other Hindus, like 

“owei'ingin concealment and confusion 
after the marauders nad caused great loss of life and property, after ihev 

ad ^ot even so far as the Kamati quarter of the town and even gone so 
far as to knock down a European lady and outrage the Kamati women 
as stated in song 5-as men, I say. who took np their cluhs and retaliated 
vigorously on the hitherto successful invaders. To put the poet's view of 
tois stage 01 the disturbances m the language of the law, the Kamads 
were brave enough to use the right of private defence of the body and of 
property expressly given by ss. 100 and 103 of the Indian Penal Code • so 
that the people who had begun the lawless proceedings received a check. 
Although, as the poet seems to admit, the immediate result of the check 
was a series of fights, hardly to be controlled by police and troops combined 
his sympathies are with the injured, and his expressed desire is the 
establishment of peace and the enforcement of the law. Supposing the 
wor^s had been Eight again, oh Light Horse, oh Police " or “ Fight 

again, oh Magistrates and Justices of the Peace.” we could not construe 

them to mean, fight without lawful orders, or fight without regard to the 
law at all. The criticism of Mr. Brewin, who thinks that the more 
amiable sentiments are put in merely to conceal a wicked design to excite 
bloody tumults again, does not appeir justified by the general tenor of 
the work. Literature furnishes examples of poems wholly written for 
one object, e.gr.. Swinburne’s Ode on the Insurrection in Crete; and the 
Gujarati poem, translated inKinloch Forbes’Eas Mala, on the Sutti-burning 
of the Queens and Concubines at Edur in 1836 on the death of the Maha¬ 
raja Gambheer Singh. The one is a praise of the insurrection; the other 
of suttis. But the poem before us is far more a history than a praise of 
valour ; the songs 7 and 8 arise [770] incidentally only out of an episode 
in the story. The latter song about contempt of death expresses senti¬ 
ments adopted by many poets and religious moralisers in all a^^es and 
countries. They are found in the Bhagavatgita, and the Shakesperian 
remark that brave men die but once, and cowards often. That song by 
itself is not to be condemned, though such sentiments combined at the 
same moment with a call to fight may conceivably lead to a breach of the 
public order. Looking at the size of the poem and to the fact that the 
matter complained of is really contained in only one line thereof, it is 
right that the accused should have the benefit of such doubt as to the effect 
as may fairly exist. The improper matter does not, like the obscenity in 
the Confessional Unmasked— Re.g v. Hichlin (1)—take up half the book. 
He appears to have done nothing except write his poem and send it to the 
press. He is no Tyrfc^us singing in front of his men. Nor is the poem 
written in the tongue of either Kamatis or Ghatis, some only of whom 
understand Gujarati. It does not appear to have been written for, or read 
by, these classes of people; the heroism of these humbler castes, who 
resisting force with force checked the high advancing tide of murder and 
plunder, is used by the poet as a scornful contrast to the timid Mahajans 
and others who hid in corners of the house, and sought refuge by flight to 
Kathiawar, Gujarat and Marwar. 

We entirely agree with the Magistrate that in the excited state of 
Hindu and Mahomedan feeling at the time it was the duty of the 
accused not to publish anything that had even a remote tendency to stir 
up ill-feeling. W^e mean a moral duty ; not that he has transgressed the 
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18 B. 758. 
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law. Even while acquitting him we do not look upon him as an object 
of public sympathy; he ought to have been more cautious. We have to 
add that there is evidence that the lines complained of made some 
Mahomedans angry, those to whom one of the witnesses read them. But 
this fact is hardly relevant to the question whether the accused in 
Criminal. Publishing the poem did what was illegal. Many sermons and comments 

- on the acts or opinions of others, eulogies to and elegies on prominent 

18 B. 738. leaders or the mighty dead may be delivered in a legal and peaceable way, 

and yet, especially in factious [771] times, raise much ill-feeling in the 
ranks of the opposite party. Yet this is not generally a reason for 
interference with the liberty of speech or of the press; such interference 
with legal rights would only cause oppression and give increased power to 
faction. People may be angry; but, if they allow themselves through 
anger to commit assaults, they expose themselves to criminal punishment. 
This is the answer of the law to people like the Mussalman witnesses, who 
sat down to hear this poem read, and then thought they did well to be 
angry. Milton shall not be silenced because Salmasius seeks to break his 
head; the peaceful lists of literature have long been open to Whig and Tory, 
Catholic and Protestant, Platonist and Materialist, Roundhead and 
Cavalier, Hindu and Mussalman. On the other hand, to prevent misconcep¬ 
tion, I must say that the Magistracy may, under s. 144 of the Code of 
Criminal Procedure, in circumstances where the public tranquillity is in 
danger, interdict for the occasion the exercise of legal right, and dis- 
obedienca to the order is punishable under s. 138 of the Indian Penal Code. 
We reverse the conviction and sentence and discharge the appellant. 

Ranade, J.— The appellant Kahanji with two others was convicted 
under ss. 117 and 153 of the Indian Penal Code by the Chief Presidency 
Magistrate, and sentenced t3 three months’ imprisonment and a fine of 
Rs. 201. The offences with which he stood charged were (1) that of 
abetting the commission of the offence of rioting, in that he composed 
and caused to be published ani sold a certain pamphlet extolling certain 
acts committed by Hindu Ghatis and Kamatis, and instigating them to 
fight with the Mahomedans again; and (2) that of wantonly abetting 
the commission of the offence of rioting, in that he composed and 
caused to be published and sold same pamphlet which contained lines 
instigating certain classes of Hindus to attack the Mahomedans, know¬ 
ing that such a provocation would cause the offence of rioting to be com¬ 
mitted. The Magistrate was satisfied that the lines on pages 7 and 8 of 
the collection of poems, on which special stress was laid by the prosecution 
called upon the Ghatis and Kamatis to renew the disturbances, and that the 
accused acted wantonly, and that he must be assumed to have known that 
the probable result of the publication at the time would be to instigate 
[772] one community to renew the disturbances, or provoke the other to 
do so. The appellant contends before us that the Magistrate was in error 
in the construction he put upon the lines, and that the pamphlet contained 
nothing which was calculated to instigate a renewal of the riots. 

It thus becomes necessary to examine carefully the contents of the 
pamphlet. The prose preface gives a summary of the loses sustained in life 
and property both by the Hindu and Mahomolan oommunitios, who are 
linked together in this place. The first stanza opens with a prayer to god 
Shiva, whose mercy is invoked, and concludes wioh a wish that venom and 
rage may be put out, and union and peace increase, so that Hindus and 
Mahomedans may bo reconciled in mind, and entertain love and friendship 
to one another. In the second stanzi, the author professes that bi3 
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officer examined on behalf of the prosecution. In the first h7 f fi^ 
stanza, allusion is made to the defilement nf HinA., f ° i 

rzsr-Se ?:^?ertr<rrs r^lfTr 

brough under control till the military force arrived. In th; third stan“? 

hat) X' ° continued, and the allusions show that the writer 

had chiefly in view the events of Saturday, when the Hindus succeslfullv 
outnumbered their Mussalman assailants of the previous day Afte!- 

thZ^T^m® attributes 

em to “utual animosity of heart. The words aonly to both communities 

who are told that by cherishing hatred, no benefit accrues, and that hv 

notSfh ? expresses a hope that 

notwithstanding al that has happened, there is no cau.se for anxiety if 

. P"“deotly and cautiously The police witnesses admitted tLt 

M fR ® '® an appeal made 

to «ie nch to give charity, and relieve the poor. No distinctive allusion is 

made to either community. In the 5th stanza, allusion is speciallv made 

to the scenes of plunder and looting, and individual murders which took 

place after Saturday till the riots ceased. Mention is here made for the 

hrst time of the Ghatis who saved their honour by fighting. Mosques and 

^wr^as are mentioned as having been burnt down by the rioters. The 

Mahomedans are by implication described as still fighting like desperadoes 

though outnumbered, while the ere while timid Hindus are stated to have 

Killed the enemy without restraint. In the 6th stanza allusion is made to 

the help rendered by the rich Hindus to the poor people of their community. 

Next comes the 7fch stanza in which occur the lines to which exception is 

^ken. This stanza was no doubt intended to praise the Ghatis and Kamatis. 

The translation of one of the lines made by the Police Court translator as 

stating that the Ghatis and Kamatis broke through the serried array of 

the rifles was admitted by him to be a mistake in bis evidence in 

Court. This stanza begins with the words “Brave, brave are the Kamati 

people, praiseworthy truly are the Ghatis," and concludes with the words 

Fight again for country’s good" in a few hundreds of the first issue or 

the pamphlet. These last words were altered into “ Don't be afraid for 

country’s sake" in the second and larger issue of the same pamphlet. 

The 8th stanza attempts to give reasons why no fear should be entertained. 

The reason is that death comes to all men only once, but to them who 

die in battle there is always victory. In the 9tb stanza the chief verse 

inculcates that “ there is no benefit in fighting, brothers reflect." “ The 

laiW will punish the criminal and the oppressor, and people should not 

resort to a contrary course of action." “ lu reconciliation there is superior 

enjoyment and peace.” The exhortation is intended for both communities, 

who are stated in one couplet to be the two halves of one seed, and the 

split between them is condemned by the poet, and both are asked “ to 

noake one affirmation of union and peace." In the 9th stanza there is 

again an invocation of God’s mercy, and it is stated that “ quiet was 

restored, and temples were reopened, and men’s faces began to beam with 
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joy, thanks to the efforts of Government.” In the 11th stanza God*8 
aid is invoked [774] for the restoration of peace, and the 12th stanza 
concludes with the praise of Mr. Lakhmidas Khitnji, who, it appears from 
the evidence, purchased a certain number of copies from the publisher, 
— From this summary of the poem it appears to us clear that the general 
Criminal, the poem, taking all the stanzas together, was clearly in favour of 

peace and reconciliation. The riots passed through several stages, and 
the narrative describes the stages separately in the several stanzas. The 
dominant idea was that Hindus and Mahomedans should nob fight with 
one another, and there is no indication that the intention was to instigate 
the Hindus, or provoke the Mahomedans to renew the disturbances. 
The praise of the Ghatis and Kamabis was a rhapsody suggested by 
the course of events as they took place, and as the writer was a Hindu 

were admittedly aggressors in the 
first instance, such digression was not at all beyond the license allowed 
to ballad writers and rhapsodists. It appears to us that when the informa¬ 
tion was first laid before the Magistrate, a translation of the whole pamphlet 
should have been put in. This was not done, and only translations 
(subsequently admitted in part to be mistaken) of stanzas 7 and 8 
were filed, and the Magistrate’s attention was thus not sufficiently drawn 
to the whole poem. The words " Fight again” used in the firso issues wore, 
no doubt, very objectionable, but the mistake was admitted and corrected. 
When the whole spirit of the poem was decidedly in favour of peace and 
concord, it would not ha a proper ionstruotion of the words so incautiously 
used to allow them to override the whole context of the work. It is also 
to be noted that the pamphlet was in Gujarati, which was not the spoken 
language of either Ghatis or Kamatis. nor of the lower classes of Mussal- 
mans either. There is absolutely no evidence to show that the pamphlet 
was distributed among or read to or by the Ghatis or Kamatis, and the 
evidence about its distribution among the Mahomedans is also confined to 
the statements made by Mr. Brewin and one Mussalman charcoal dealer. 

u e do not think that, taking all these circumstances together, the 
pubhcatmo can properly be regarded to be an illegal act as contemplated 
in s. 15u. That section, moreover, requires that the provocation given by 
the commission of an illegal act must [775] be given malignantlv and 
wantonly. The word wantonly occurs only in this section of the Code, 
while the word malignantly occurs once again in s. 270. which refers to 
the wicked spread of infectious poison. “ Malignantly ” implies certainly 
a soit of general malice, and very strong evidence must certainly be given 

to prove this ma ignity or wantonness in the publication of this pamphlet. 

In the first draft of the Indian Law Commission’s Report, s. 136 stood 

nnni ^ P'^^^ent Code, and it only made the ofienca 

punishable as such in case a not occurred in consequence. Admittedly 

no not or disturbance took place, or was apprehended bv the police 

in this case. The composition was not, taking the whole of it, an illegal 

act, and its publioation was not malignant or wanton. We do not 

thmk the mere chance of a provocation was, under the circumstances. 

sufficient to justi y the conviction under s. 153. The same remark applies 

offen** °° evidence of an abetment of any 

offence by the public generally, or by more than 10 persons which is 

necessary to justify a conviction under that section. We accordingly 


Conviction reversed, 
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(2) See LiaxiTATION. 18 B. 614 . 

(3) See Limitation Act (IX of 1871), 17 b. 173. 

(4) See Limitation act (XV of 1877), 18 b'. see. 

Acquiescence. 

See Landlord and Tenant, is b. 250 . 

I.—Imperial Acts. 

Act XXXIV of 1850 (The State Prisoners:. 

See Habeas Corpus, is B, 636. 

Act XXVIII of 1855 (The Usury Laws Repeal). 

S. 2—See INTEREST, 17 B. 106. 

Act III of 1858 (The State Prisoners). 

See Habeas Corpus, 18 B. 636. 

Act Xlll of 1859 (The Workman's Breach of Contract). 

S. 2—See HABEAS CORPUS, 18 B. 636. 

Act II of 1864 (Civil and Criminal Justice. Aden). 

See MAHOMEDAN Law (Wakf), 18 B. 401, 

Act 111 of 1864 (The Foreigners). 

S. 3 —VKiidity and application of—Powers of legislation of the Governor-OenGrai 
in Council—Indian Councils Act (Scat. 24 and 25 Viet , c 67) s 22 — 
Warrant to arrest and imprison—Form of warrant—Service of’warrant 
—•Procedure—Ha6eas Corpus -Crim. Pro. Coda (X of 1882' s 491--^ 
Foreigners—See HABEAS CORPUS, 18 B. 636. ’ 

Act XX of 1864 (Bombay Minors). 

(1) See Act VIII OF 1890 (GUARDIAN AND WARDS), 17 B. 560, 566. 

(2) See HINDU LAW (PARTITION). 17 B. 271. 

Act III of 1865 (Carriers). 

See Railway Company, 17 B. 417. 

Act XV of 1865 (The Parsi Marriage and Divorce). 

(1) S. 30—See HUSBAND AND WIFE, 18 B. 366. 

(2) S. 33-See HUSBAND AND WIPE, 17 B. 146. 

Act XXI of 1865 (The Parsi Intestate Succession). 

See WILL. 18 B. 1. 

Act I of 1868 (The General Clauses). 

(1) See Limitation act (ix op 1871), 17 b. 173. 

(2) S. 5—806 ACT IX OF 1890 (RAILWAYS), 13 B. 410. 

Act XIV of 1869 (Bombay Civil Courts). 
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Act XXI of 1870 (Hindu Wills). 
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Act XXIII of 1871 (Pensions), 

(1) S. 4—See SIRDAR, 17 B. 224. 

(2) S. 4—loamdar—loam village—Suit by an inamdar against a khot to recover 

balance of land revenue -See iNAMDAR, 18 B. 525. 

(3) S. 4 Kulkarni vatari—Suit for partition and declaration of right to a 

specidc share in the vatan and to officiate—Money grant—Vatan con¬ 
sisting exclusively of cash allowance — Collector’s certificate—See 

Kulkarni Vatan, 18 B. 516. 


(4) Ss. 4 and Collector's cerlifi.iate—Certificate not obtained when suit filed— 
Certificate not produced at hearing—Adjournment asked for and refused — 
Certificate accepted in appeal and placed on record—Procedure— Prncfice.— 
A suit under the Pensions Act (XXIII of 1871) is nob bad ah tnifio by 
reason of its being filed without a Collector’s certificate. 

Where at the hearing of such a suit the necessary certificate was not produced. 

Held, that the Judge ought to have granted the plaintiff’s application for an 
adjournment, in order that the certificate might be obtained and produc¬ 
ed. JlJAJI PRATAIMI RAJEv. BaLKRISHNA MAHADEO, 17 B. 169 

Act II of 1874 (Administrator-Generals). 

8. 18—See PRACTICE, 17 B. 388. 


Act IX of 1875 {The Indian Majority). 

S. 3 —See HINDU LAW (PARTITION), 17 B. 271, 

Act X of 1876 (Bombay Revenue Jurisdiction). 

(1) S. 4. cl. (a)—Sec INAM, 18 B. 319. 

(2) S. 4, cl. (6) —Sec iNAMDAR, 13 B. 525. 

(3) S. 4 (c)—Mortgage—Suit for redemption—Sale of mortgaged land by Native 

Chief for arrears of assessment—Purchaser at sale—Claim by purchaser 
against mortgagor and mortgagee—Jurisdiction—See JURISDICTION, 17 


Act VI of 1878 (The Indian Treasure Trove). 

S. 3—See PENAL CODE (ACT XLV OF 1860), 18 B. 212. 


Act VII of 1878 (The Indian Forest), 


Ss. 75, 7G—Rntnagiri District—Khot—Khoti Khasgi land—Trees—Right to cut 
trees—Dunlop's proclaniation—Right of Government to rescind proclavia- 
tton—Crown grant, construction o/.—In 1824 by a proclamation, known as 
Mr. Dunlop’s proclamation, it was declared that the owners of laud in 
the Ratnagiri District, on which teak and other forest trees were g'-owing 
or should thereafter be grown, should be the owners of these trees and 
might dispose of them at their pleasure without any claim on the part of 
Government. In 1851. however, this proclamation was rescinded by a 
subsequent proclamation which declared that the “Government resuuied 
in regard to forest, all the seignorial rights which it possessed previously to 


The accused was khot of the village of Asgoli in the Ratnagiri District. He 
was charged under s. 75, cl. (cl of the Indian Potest Act (VII of 1878) with 
the offence of cutting down two teak trees without obtaining the permis¬ 
sion of Government as required by the rules framed by Government under 

the borest Act. Ho contendoi that he was absolute owner of the trees 
under Dunlop’s proolamation. He was convicted, and applied to the Hieh 
Court under its revisional jurisdiction. ® 


Be.ld, that tbo conviotioo must bo reversei. The land on which the trees in 
question were growing was the Ichoti khasgi land o( the aaoused, and he 
was therefore entitled to the binedt of Dunlop's proolamation. by virtue 
of which the trees thereon beciino his property. 

Held, also, that Dunlop’s proclamation could not be withdrawn by Govern¬ 
ment in so far a^ it related to trees planted after thit date. 

Per I'ULTON, 3.—Khasgi Una of which the khot was actually in possession 
was clearly within Dunlop’s proclamation and it granted the rigU to teak 
and other trees in khasgt lands held by irnfundar khoU .... It ig 
clear too. that the right to trees having once been conceded could not be 
withdrawn by the proclamation of 1851. and it seems also manifest that 
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Act VII of 1878 (The Indian Forest)-(Concl«a!ed). 

' to 'throase traW ploTef Proclamation did 

kkasgi lands, he is cartainly’the holde^ of^ an 

interest having in 1823 been increased hv fhA it, and that 

he might grow thereafter could not qnho concession of all trees which 

Act IV of 1879 {Indian Railways). 

8 - 11 See Railway Company, 17 B. 723 

Act XVII of 1879 (Oekkhan Agriculturists’ Relief). 

(1) Special Judge—Finding of fact—Civ Pro CnU 

Praciice—Procedure.—Whan the Special ° ^ 

Agriculturists’ Ralief Act (Bombay Ao^t X Vl/of^Tsigr^c^nr 
opinion that tha findings of the Subordinate entertains a clear 

fact arc erroneous and ercrciscs h^s dLoret „ ialurn“o a 
the High Court will not, in its extraordinary iutkrli nf 
that discretion, except under most exoeptmnal ctrenm“i 
CBAND MaJACHAND y. SULTAH RaHIMBHAI. L B 3?7 

(2) Suit on a document executed by defendant in which h. a -i, j 

Irader-Plea in suit that he was an UluUurist - kT f“ 

fact that the defendant described himself in the ^ 
suit was brought as a trader, Zild norths If e 
at the trial that he was an agriculturist and entitled to t'he M*nt 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879j ^^Therf 
eyidenoe to show that by describing himself as a tra^r h« r ‘’j’ 

himself as a trader, andktended that tharLpreskSn ehkw boT^^ 
on by the plaintifi, KadaPPA y. Martanda, 17 B. 227, ^ ^ 

(3) See Hindu Law (Joint Family), is B. 505 . 

(4) S. 22-Amending Act (XXH of 1882), s. 9-Mortgage by agricullurht-Subs- 

qiieni money decree against mortgagor^ Sale of his equity of i edemryUnn^ 
execution Such sale invahd—Equity of redemption is immoveable property 
—Suif/orredemption.-Rughoji, aud agriculturist, mortgaged the land in 
dispute to the defendant in 1872. In i875 one Dagdu obtained a decree 
against Raghoji (the mortgagor), who was then represented by his widow 
the plaintiff. In execution of this decree Raghoji’s equity of redemntion 
was sold on the 10th February, 1833. and was brought by the son of the 
defendant (the mortgagee). On the 12th April, 1883, the sale was confirmed 
and on the 10th November, 1883. the purchaser took formal possession of 
the land. In 1891 the plaintiff {widcw and heir of the mortgagor Raghoii) 
brought this suit to redeem the mortgage and to recover possession of the 
land, contending that under s. 22 of the Dekkhan Agriculturists’ Relief 
Act (XVII of 1879) the sale of the equity of redemption was a nullity 
The lower Court dismissed the suit, holding that although the sale might 

be illegal, so long as the certificate of sale remained in force it was a bar 

to the plaintiff’s right to redeem. 

Held that the plaintiff, being found to be an agriculturist, the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879 and XXII of 1382) applied. The 
provisions of that Act applied, although the decree and order for sale 
under which the sale took place were made before the Act was passed. 

The Act expressly forbids the immoveable property of an agriculturist to 
be sold in executiODr and an equity of redemptiou is immoveable property 
within the contemplation of the Act. The sale, therefore, on the lObh 
February, 1883, of the equity of redemption in the mortgaged lands was 
illegal and a nullity, and was no defence to the plaintiff’s suit to redeem 
the mortgage. MaHALAVU v. KUSAJI, 18 B. 739 1002 

(5) Ss. 56 and 64—See LANDLORD AND TENANT, 13 B. 690. 
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Act V of 1881 (The Probate and Administration). 

(1) See Practice, 17 B. 388. 

(2) S. 3—See HINDU Law (Will), 17 B. 686. 
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Act XV of 1882 (The Presidency Small Cause Courts). 

(1) S. 18--Jurisdiction — Foreigner — Non-resident foreigner carrying on business 
by his muDim in Bombay—Small Cause Court. —Where a foreigoer who 
did not reside in Bombay earned on business there by his viunim. 

Held, th-it under s. 18 of the Small Cause Courts Act (XV of 1882) the 
Small Cause Court in Bombay had jurisdiction to try a suit brought against 
him in that Court. 


Ptr Sargent, C. J.— Prima facie the word “defendants’* in cl. (fe) of 
s, 18 has the same meanirjg in each of the three cases in which that clause 
gives jurisdiction to the Court ; and as the word clearly includes non* 
British subjects among tbe defendants over whom the clause give* juris 
diction if they are “ resident,” or “ personally work for gain,” within the 
territorial limits of the Small Cause Court, it would be a strained construc¬ 
tion to hold that it did not include them among tbe defendants over whom 
the clause gives jurisdiction, on tbe ground that they are “carrying on 
business” within the limits. 


Although it is true that a non-British subject who does not personally carry 
on business within the territorial limits of tbe Court does not make him¬ 
self personally subject to the municipal law of British India, still, by 
eHtablishing his business in British India, Irrm which business he expects 
to derive profit, ho accepts the protection of tbe territorial authority for 
bis business, and bis property resulting from it, and may be fully regarded 
as submitting to the Courts of the country. GlRDHAR Damodar v 
Kassigar Hiragar. 17 B. 662 = Chitty’s S.C.C.R, 375 

(2) 8. .37 —Decree—P jx parte decree—Applicatioyi to set aside ex parle decree — 
lAmitation-Limitation Act (XV of 1877). Jc/i. II, art. 164.~S. 37 of 
tbe Presidency Small Causes Courts Act (XV of 1882) does not apply to 
an ex parte decree. 

An application to set aside an ex parte decree passed by a Presidency Court of 
Small Causes falls within the terms of s. 108 of the Code of Civil Proce¬ 
dure (Act XIV of 1882), and the period of limitation for such an applica- 
^00 is thirty dt>s as prescribed by art 164 of Limitation Act iXV of 1877). 
ROSHANLAL V, 1 ACHMl NarayaN, 17 B. 507 

(■3)oS 8. 39 and 39-See SMALL CAUSE COURT, 17 B. 14, 

(4) 8. 69-See CONTRACT. 17 B. 129. 

Act XXII of 1882 (The Dekkhan Agriculturists’ Relief;. 

8. 9—See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 18 B. 
730 • 

Act XVII of 1886 (The Jhansl and Morar). 

See Habeas Corpus, i8 b. 636. 

ActiVII of 1887 (The Suits Valuation), 

(1) S. 8—See Court Fees act (VII of 1870), 18 B. 100. 

(2) S. 8-Soe Stamp. 19 B. 207, 

(3) s. 8--Seo Valuation, i8 B. 40. 


Act IX of 1887 (The Provincial Small Cause Courts), 

Sch. II, els. 4 and 31. s. 23. cl. 1—See SMALL CAUSE COURT, 17 B. 42. 

Act Xll.of 1888 (Supplementing the Bombay and Calcutta Municipal Act 5 

Bombay Act 111 of 1888 and Bengal Act II of 1888). 

S. 3—See MUNICIPALITY, 18 B, 1S4. 

Act VIII of 1890 (The Guardians and Wards), 

(1) Ss. 7 {cl. 3), 13 and i8—Minor—Guardian—Appovifment of guatdian by U’ii 

—Application iorc>rtiyicateo1ijHardianship-Praaicc—PrtctduTe,—\V\ie\ 

a person alleges that he baa been appointed guardian of a minor under \ 
Toon 0 ^® Oise can be appointed guardian under s. 7 (3) of Act VIII o 
IbJO, until It is found after duo investigation that there is no valid will, 

intended to bo summary 
SAYAn SHAtlU V. HaPIJa BEGAM, 17 B. 560 . 

(2) S SO—Guardian and ward-Mimr—Bcmoval of quardian-" hrslrumtnt 

WarAc a"". ” in s- '39 of the Guardian an( 

Wards Act (VIII of 1890) means instrument ejusdein-generis ‘with a will 
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Act VIII of 1890 (The Guardian and Wards)- (Co 7 icZ«*d). 

(3) s f V “ba" 

tsr *“ ”“- • -” “ >• 

^ xTo* wer" ®°“bay Minors Act 

District Judge for an order dKecting A to deliver ?» I'h?f n 
gether with the accounts relating thereto. The District Judee^madA^fl?' 
^order. as asked for, under s. 41, d. 3 of Act VIII ofl8?0 ® 

■tfeW, that the District Judge had no jurisdiction under Act VIII of 1800 to 
make the order in question, as A. had ceased to brguardirn blfo^a the 
566 KISACHAND V. KRISHNABAI, 17 b! 

Act IX of 1890 (Indian Railways). 

PANY.^lj Railway Com- 

(2) S. nS-Railway-Excess charge and fare recoverable as a fine-Maqislrate 
not competent t^mpose imprisonment in delault-Fine-Imprisonment.- 

7u iDdian Railways Act (IX of 1890., which directs 

that on failure to pay on demand excess charge and fare when due the 

amount shall on application be recovered by a Magistrate as if it were a 
nne, does not authoriz3 the Magistrate to impose imprisonment in default 
The excess charge and fare referred to in the section is not a fine though 

It may be recovered as such. Queen-Emprrss v. Kutrapa. 18 B. 440 

Act VI of 1892 (The Indian Limitation Act and Civ. Pro. Code Amend 

ment Act). 

S. 4—See Civ. Pro. Code (Act XIV of 1882), 18 B, 6i, 429. 


II.—Bombay Acts. 

Act V of 1862 (Bombay, Bhag:dari and Narwadari Tenures). 

(1) See ACT III OP 1874 (BOMBVY HEREDITARY OFFICES), 17 B. 362. 

(2) 8. 3-See BHAG, 18 B. 283. 

Act VII of 1863 (Bombay, Exemptions from Land Revenue in Territories 

not subject to Act XI of 1852). 

(1) S. 2—See LAND REVENUE, 17 B. 407. 

(2) S. 2, cl. 3—See RESUMPTION, 17 B. 431. 

Act IV of 1864 (Bombay, The Native Law Officers). 

See MahomedAM Law (WAKF), 18 E. 401. 

Act V of 1864 (Bombay Mamlatdar’s Court). 

S. 15—See LANDLORD AND TENANT, 18 B. 348. 

Act I of 1865 (Bombay, Survey and Settlement). 

(1) See ACT III OF 1869 (BOMBAY, LOCAL FUNDS), 17 B. 422. 

(2) See ACT VII OP 1878 (INDIAN FOREST), 18 B. 670. 

(3) S. 2, cl. (/c).—See ACT III OF 1969 (BOMBAY LOCAL FUNDS), 17 B. 54. 

Act VIII of 1867 (Bombay, Village Police). 

Bee Evidence ACT(r of 1872), 17 B. 485. 

Act 111 of 1869 (Bombay. Local Funds). 

(1) S. 8~Local Fund cess— loamdar—Si*;7erior holder—Liability of inamdar to 
pay the cess,— ku inamdar is a “superior holder” within the definitions 
of Regulation XVII of 1827 and Bombay Acts I of 1865 and V of 1879. 
Ho is, therefore, the person primarily liable to pay the Local Fund cess 
under s. 8 of Bombay Aot III of 1869, 
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of 1869 (Bombay, Local Punas)—(Concluded), 

There is no provision of law entitling an inamdar to charge for his expenses 
. . in collecting the cess. SECRETARY OP STATE FOR INDIA v. BALVANT 

R. NaTU, 17 B. 42’2 

• • • 

(2) S. 8—Local Fund cess—Landlord and tenant—Tenant's liability to pay cess 
imposed by an Act suhsec^ient to the /ease.—Under a. 8 of Bombay Act III 
of .1869 a lessor, who is lu the position of a superior holder, may recover 

Local Fund cess Irom his lease. RAM TUKOJI v. GOPAL DhONDI 17 
B. 64 ' 


Act VI of 1873 (Bombay, District Municipal). 

(1) S 33—See MUNICIPALITY, 18 B. 54?. 

(2) S. 84—See Judge. 18 B. 442. 

(3) of taxes-Liability to penalty—Offence—Penal Code 
IaLV 0/i860). 5s. ^0, 8^—Penalty—Imprisonment in default of payment 
of penalty.—There is no distinction between the word “ penalty ” as used 
in the Bombay District Municipal Act <VI of 1873) and the word “fine” 
as used in s. 64 of the Indian Penal Code (XLV of 1860). Imprisonment 
can, therefore, bo awarded in default of any penalty inflicted under 8 84 
of the Municipal Act. Jn LAKMIA, 18 B. 400 

(4) 8. 8^—Proceedings taken under s, 8i for the recovery of municipal (axes- 

ozich proceedings are jvdicial and not ministerial — Magistrate's dutv 

under the section.—A proceeding before a Magistrate for the recovery of 

Municipal cesses and taxes insiituted under s. 84 of Bombay Aot VI of 

1873, IS a criminal prosecution, and must be conducted in the manner 

prescribed for summary trials under obap. XXII of the Code of Criminal 
Procedure (Act X of 1882). 


In such a proceeding a Magistrate is not bound to order payment of th( 
full amount claimed by the municipality, but must satisfy himself as t( 
the extend of the defaulter’s legal liability before passing any order againsi 

him. Municipality of ahmedabad v. Jumna Punja. it b. 731 .. 

(5) S. 06—See MUNICIPALITY, 18 B. 19. 


Act 111 of 1874 (Bombay Hereditary Offices). 

(1) See INAM, 18 B. 319. 

(2) See Watan, 18 B. 22. 

(3) Ss. 7 and 23—See Watandak, 18 B. 752. 

(4) S. 9-See Kazi, 18 B. 103. 

(5) S. 10—Ce?7^cafe isstitd by Collector more than 12 7/ears after death tf Lv 

XVnMRriV certificate-himitation-Livlitaiion 

(AV 0/18/7), art. 178.—lu execution of a decree against Niialini? Nai 
hi^auds were sold in February, 1876, and Hanmanbhatt purchased ther 
and took possession on JOih August, 1876, N.jaling Naik died in July 
18(7, and inl-ebruary, 1888, bis son and heir alleging that the land: 
^re watan applied to the Collector for a certificate under s 10 of th 

toh a The Collector referred the matte 

IsJhVr for inquiry, and the certificate was not issued until th 

last^olS'N^^^ 

'^not refulV^'o^T*’ “r'u® y®*” had elapsed, the Court oouh 

Of w t A certificate of the Colleotor. as provided by s H 

of the Watandars Act. CHANDRA Naik v. Bahinabai. 17 B. 362 

(6) 8. 67—See Kulkarni VATAN, 18 B. 616, 

Acl 111 of 1876 (Bombay Mamlatdar's Courts). 

^ Court—Procedure whei-e one of several plaintiffs i\ 

^iffs rwi survive to the stirriumg plain 

1982), chap. XXl-iff a^pli 

atitution of the names of heirs in the case of the death of onoof th 

inX Lh ^ ^ ^ ^ proceedings in a Mamlatdar’s Court. Accord 

g y ere a possessory suit was filed by two persona in a Mamlatdar* 
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.. mamlatdar's Courts)-(ConcZud^). 

an aggrieved persoTt rokT^hrALmU da7s 
uad. .e second c.aose ol e^ 

^ tfoX dlvrncrr"r -"i"- 

Parvatrao bin GanpSo, 18 B 46 "• 

(3) S* 15, cl, (rt), sub-cl, (1), sub cl (2) ^ f-* 
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s.'“ '‘■” • «-»“*vix^.Vfo%sr.' 

A. obtained an order in a Mamlatdar’s Court against G. for possession of a 
house, and in e^eut.on N., who was found ,n possession of ^^e hou.e aL 
who was reported by the village officers as holding oossessior for r 
evicted by order of the JIamlatdar. N then applied to the High Cou^^ 

Held, that the Mamlaidat’s order was. strictly speakiog, beyond his author 
ity, but that as N.’s petition to the High"Court co^S no dTs^l^c^ 
denial that be was occupying merely on behalf of the defendant the High 

v.°AbdT ALw/lSB " 49 “ i^udiction. NathEKHA 

(4) 8. 18—See LANDLORD AND TENANT, 18 B. 346- 

Act V of 1878 (Bombay^ Abkari). 

(1) 5s. 3, cl. 11, and 43, cl. (/) Drawing toddg is not manufacUirhig liquor _ 

Drawing toddy IS not‘manufacturing liQuor ’ as defined in cl. li ot c ci\f 

the Bombay Abkari Act (V of 18/81. 

The mere possession of implements for the purpose of drawing toddy is not 
an offence punishable under cl. {/) of s. 43 of the Act. Oueen-Emprp^c: 

V. PIRIOKaLIO, 18 B. 428 

(2) S.bt>—Construction—Orread''nor "—Order of confiscation.-^ 55 of the 

Bombay Abkari Act V of 1878 provides that “no order of confiscation 
shall be made until the expiration of one month from the date of seizing 
the things intended to be confiscated or without hearing any person who 
claims a right thereto, and the evidence, if any. which be produces in 
support of his claim.” Certain casks ol vinegar belonging to the plaint¬ 
iffs were seized by the Collector of Bombay on the 6tb November 1891 
and an order of confiscation was made on the 17th November, 1891 * The 
order was made after bearing the plaintiffs. 

EM, that under the provisions of the Abkari Act, s. 55, the Collector could 
not make a valid order ol confiscation before the expiration of one month 
from the date of seizure, Framji ManekjiPunjaji v. The Secretary 
OF State FOR India in council, i7 b. i64 = Chitty‘s s.g.c.r. 345 ... 100 

Act V of 1879 [Bombay Land Revenue Code). 

(1) See ACT III OF 1869 (BOMBAY. LOCAL FUNDS), 17 B. 422. 

(2) See Act VII of 1878 (INDIAN Forest), 18 B. 670. 

(3) See Landlord and Tenant, 17 B, 475. 

( 4 ) s. 37—See CrIM. PRO. CODE (ACT X OF 1882), 17 B. 293. 

(5) S, 50—See ACT HI OF 1869 (BOMBAY. LOCAL FUNDS), 17 B. 64. 

(6) 5. Landlord and tenant—Commencement and origin of tena'ncp—Tenancy 

forty years old—S^ 83 of the Land Revenue Code {Bombay Act V of 1879), 
applicability of.—S. 83 of the Land Revenue Code (Bombay Act V of 1879) 
does not apply to a tenancy which commenced about forty years ago, but it 
applies to a tenancy with respect to which there is no satisfactory evidence 
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Act Vof 1879 (Bombay Land Revenue CoAe) —{Concluded), 

to 0 bow the commencemcQt as well as the terms of a tenanoy. LASHMAN 
V. VITHU, 18 B. 2‘il 

(7) S. 83—La^adlord and tenaot—PormaoeDt teoancy—See LANDLORD 4ND 

Tenant, i8 B. 433, 

(8) S. 85—See Practice, 17 B. 547. 

(9) Ss. 86. 153—See Khoti Lands, 17 B. 677. 

(10) S. 216, cIs. (o), {b} and (c)—Village partially alienated—Inamdar—Inam 
village—Suit by an inamdar against a khot to recover balance of land 
revenue—Assessment—Survey made by the British Goveroment—Collec¬ 
tor's certificate—Change in rate of assessment—Pensions Act XXIII of 
1871, a. 4 —Jurisdiction of Civil Courts—Revenue Jurisdiction Act (Bom. 
Act X of 1876), 8. 4, 9ub-cl. (5)—Land Revenue Code (Bom. Act V of 
1879), 3. 216. ols. (a), (6) and (c)—See INAMDAR, 18 B. 525. 

Act VI of 1879 (Bombay Port Trusts). 

Ss. 43 and 62-See SALE OF GOODS, 17 B. 62. 


Page 

655 


Act I of 1880 (Bombay Khoti Settlement). 

(1) Ss. 17, 20, 21 and 22 —Entry in the Settlement Officer's record—ConcluHve 

and final evidence of the liability ”—Reference to debate in Legislative 

Council Khot Coiistruction, — Aa entry in the Settlemeut Officer’s record 

referred to in s. 17 of the Khoti Act (Bombay Act I of 1880) is conclusive 

as to the nature and amount of rent. The words " conclusive and final 

evidence of the liability ” in s. 17 have the eSect of shutting out any 

other evidence on the subject which might be adduced before the Civil 
Court. 


The words when not final ” iu s. 21 of the Act refer to the finality ascribed 
in s. 1/ to the entries of the nature therein mentioned, and which follow 
as contemplated in s. 20 on the survey officer arriving at his decision. 

For the purpose of construing an Act, the debate upon the Bill when before 
the Legislative Council is not to be referred to. GOPAL KRISHNA 

Parachure v. Sakhojirav, 18 B. 133 

(2) Ss. 17, 20, 21, 22 and 37 —Settlement Officer's decision —Dhara layids—Suit 
for a declaration that lands were khoti lands—Decree of a CivilCoiirt— 
Khot—Adverse possession—Jrt. 14. sc/t. 7/ of the Limitation Act (XV o/ 
1877)—Sia* years' Imiiathn.—A survey settlement officer decided in the 
year 1882 that certain lands situate at the A/iofi village of Tadil, in the 
Ratnagiri District, were dhara lands of S. and another, but the entry in 
the survey register that they were dhara lands was not made till 1889. 

In the meanwhile. F. and others, who were the ftAofs of the village, made 
an application to the special survey officer to revise the decision of the 
settlement officer of the year 1882. and the special settlement officer 

application in 1885, they brought the present suit in 
1887 against S. and others for a declaration that the lands were their 


The Judge dismissed the suit on the ground that the settlement officer's 
decision being final under ss. 20 and 21 of the Khoti Settlement Act 
(Bombay Aot I of 1880), and it having not been set aside within one year 
from us date, the suit was time-barred uodor art. 14, sob. H of the 

HeW. reversing the deoroe. that the claim was not time-barred. Under 

Settlement Act, it is the “ decision ” on the 
ival claims of the parties which is open to reversal by the Civil Court and 

to thp w f^ecision. which as provided by s. 22 are left 

of the CUil C “ccordauce with the decision 


ncld, further, that s. 2i does not oontempUto any "Order” being mad 
rLard7dL the parties ; and even if framing the registe 

regarded as an act of the survey officer, s. 22 provides for its \ 

CiitrCou ^t^ himself, in acoirdanco with the decision o 


Held, further, that although the defendants might have paid only 
assessment before 1878-79. their adverse possession of the LV^s lh 
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Act I of 


1880 (Bombay Khoti Settlenient)-(Conchcded). 

did not begin to run against the plaintiffs until i« 7 fi 7 q i. 

ssr. ""r-T 


Act II of 1884 (Bombay District Municipal Amendment Act). 

(1) S. 48—See ESTOPPEL. 17 B. 610, 

(2) S, 48—See MUNICIPALITY, 18 B. 19. 

Act IV of 1887 (Bombay Prevention of Gambling). 

S. 3-GambliDg^‘Common gaming house Instruments of gaming 

^U»ed Meaning c£ these words in s. 3 of the Act—See Gambling, 17 

Act 111 of 1888 (Bombay City Municipal). 

(1) S. 158—Tax—Drawbacks — General conditions prescribed by Siandina 

Committee limiting right to drawback under s. 158. ultra vifes —Uuder 

s. lo8 of the City of Bombay Municipal Act (Bombay Act III of 1888) the 
following general conditions were prescribed by the Standing Committee 

property tax leviable 

“(1) Except with the special sanction of the Commissioner, no claim for 

drawback shall be entertained unless submitted to the Commissioner not 

less than 30 days before the commencement of the half year to which such 
ciaini reliiies* 


(2) Drawback of the one-fifth part of the genera) tax shall be sanctioned bv 

the Commissioner m cases falling within either of the following classes 
and in no others : ^ 

(al Chawls or buildings let out for hire in single rooms either as lodging 
or godowLS for the storage of goods. 

(6) Properties which, iu the opinion of the Commissi-mer, are usually or 
frequently vacant either wholly or partially. 

(3) No sanction for drawback sball extend or apply to any floor on which 
trade or manufacture is carried on, or any goods are sold,” 

The Commissioner having refused to sanction a drawback of the tax leviable 
on certain properties of the plaintiff on the ground that they did not fall 
within the terms of the above conditions, the plaintiff filed this suit. It 
was contended in his behalf that the second and third of the above 
conditions were bad, and that the Standing Committee could not by 
so-called general conditions limit or curtail the right given to tax-payers 
by 8. 158. 

Held, that the conditions prescribed by the Standing Committee were not 
ultra vires, and that the Commissioner was justified in refusing the draw¬ 
back, Govardhaneas Goculdas tejpal V. THE Municipal Commis¬ 
sioner, 17 B. 394 = Chitty’s S.C.C.R. 363 

(2) Ss. 298, 299 and 301-See MUNICIPALITY, 18 B. 184. 

(3) S. 527—Notice of suit—What is sufficient notice—Negligence—Easement 

— Right of support of bouse by adjDining soil—Principal and agent 
or contractor—Liabilit-y of principal lor acts of contractor—See NEGLI¬ 
GENCE, 17 B. 307. 
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Act VI of 1880 (Bombay, Gujrat Talukdar's). 

(1) S. 11—See Court fees act (Vll of 1870). 18 B. 100. 

(2) S. 31, cl. ^^Construction— Retrospective operation—Alienation of estate— 

Sanction. - h decree upon a mortgage-bond passed against part of a 
talukdar's estate on the 15th August, l887, was transferred under s. 320 
of the Civ, Pro. Code (Act XIV of 1882) to the Collector for execution. 
The property was sold on the 5th August 1889, but the Collector refused 
' to confirm the rale, as the sanction of the Governor in Council under cl. 2, 

s 31 of the Talukdars Act (Bombay Act VI of 1888), which came into 
force on the 25th March, 2889, had not been obtained. 
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Act VI of 1880 (Bombay, Gujrat TaXukdar' s)—{Concluded), 

Held, that the section was not retrospective ,in its operation, and that the 
sale should be confirmed, although no sanction had been obtained. 
When the Act passed, ihe plaintifi had already acquired a vested right by 
the decree to have the property sold, and the presumption was that the 
Legislature did not intood to interfere with that vested right* That 
presumption was not rebutted by any intention to interfere appearing in 
the Act Itself. KALIAN MOTI v. PATHUBHAI PaLJIBHAI, 17 B. 289 ... 

Act I Of 1890 [Bombay Gambling: (Amending Act IV of 1887)]. 

8. 3—“Common gaming house”—“ Instruments of gaming Used ’’—Mean- 
ing of these words in a. 3 of the Aot—See GAMBLING. 17 B. 184. 

Act IV of 1890 (Bombay District Police). 

S. 44—See CAUSE OF ACTION, 18 B. 693. 

Act of State. 


(1) Idol—Properly btqueathtd to an idol—Owner of shrine-Deposition of owner 
from his position bp an act of State of foreign power —Effect of deposition 
on right to prooerty in Bombay-Trusted—Will -Poivcr of appointment, 
— Under a power given to her by the will of her busbaod. one Custuc 
had the right to bequeath a certain house situate in Bombav. She 
died in 1873, and by boc W'll she bequeathed the house in question to 
trustees, their heirs, &o., in trust to pay and apply the rents thereof to 
the shrine or gadi of Shri Nathji for ever, and she gave the trustees and 
Uioir heirs, &o., the right to reside for life in the first storey of the said 
house 1*^60 of rent. The Shri Nathji is situate at Nathdwara in the ter- 
ri-oryof High Highness the Maharana Oodeyporo. U is held in groat 
venera ion by the Vaishnava sect of Hindus and is extremely wealthy. 

The plaintiff held the position of Maharaja of Nathdwara (Tikait 
Maharaja) up to the year 1976. and as such sat on the gadi and managed 
the property of the said shrine. In that year, however, he was 
deposed from his position by the principal authorities of Oodeyporo 

son, the second defendant, was 
raised to the fladun bis place. Since that time the plaintiff hnd never 

been permitted to go back, nor had he had anything to do with the shrine. 
J he second defendant (bis son) bad since his elevation performed the wor¬ 
ship and managed the property belonging to the shrine. The plaintiff, 

however claimed in this suit to bo still the legal owner and representative 

of the shrine, and as such entitled to the house in question and to the 
rents and profits thereof since the death of Custur. The first defendant 

was one of the trustees named in the will of Custur to whom the house 
was bequeathed in trust. The pUintifi in his plaint also contended that 
the clause in Custur s will giving the said trustees a right to reside in the 

by the wm°o(Ter Ceband". given to her 

plaintiff was the legal 

that L“v"ir/They oontended 
aoDlv thl ■•eportedfrom Nathdwara he could no longer 

hir V'’. ‘‘“‘J that if the house were 

ed tLf ,h Custur’3 will would be defeated. They contend- 

reclve the ren?r H r virtue of his position was eLitled to 

r ceive the rents, and that this suit should be dismissed. 

‘’.‘k ®P‘‘'‘ed to the said house. The house was 

was ie/ncfr«t well ‘ - 

nertv den • Possession of the shrine and of its pro- 

Lt Iffei^^ hi^ ^ "''*s »» aot of a foreign State and did 

not affeot his right to property in Bombay. If he was regarded as owner of 

as auoh to be sa^property ^ 

r^r^o^d from his offie^’h'*"'' '' he'^ha/nrbeen 

removed from his office by any competent tribunal. 

resid“‘TenU?ee“in^t^e‘’ff <lefendant was entitled to 

time ‘‘'0 ‘*ouse in Question during his life- 

(2) me lo pr^operly onlside forergn Stale 

roperty of %dol—Etgh^pncst and manager of shrine-Deposition 


Page 


188 


S9& 
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406 

See ACT XXIII OF 1871 (PENSIONS), 17 B. 169. 

>ldministrator. 

Liability of, for loss to esiate—Covivromise of claim by admiyiistrator—Subse- 
quent suit by a creditor of estate to set aside the compromise and for damaqes 
for negligence of administrator—Indian Succession Act {X of 1865), Ss 280 
a7id 3i8—Advii7iistrator's liability for neglect to get in any part of the 
deceased's property. — QmVhirozsh^Sh^^\xc}\ mortgaged certain property 
to Homjibhai Jamasji for Rs. 2,667. Homjibhai sued Phirozsha to 
recover tbe mortgage debt. Fending the suit Phirozsba died in 1S78. 

Thereupon Hormajsha, the son of Phirozsba, took out letters of adminis^ 
tration to the deceased’s estate and contested Homjibhai’s claim. Homji- 
hhai obtained a decree in tbe Court of first instance for the sale of tbe 
mortgaged property, and in execution of this decree the property was sold 

for Rs. 810 and purchased by Homjibhai. Tbe decree was afterwards_ 

viz., on 2Qd August, 1883—reversed, on appeal, by the Assistant Judge. 

Thereupon Homjibhai entered into a compromise with Hormajsha by 
which it was arranged that Hormajsha should give up bis claim under 
the appellate decree of the Assistant Judge, to be repaid by Homjibhai 
the sum of Rs. 810 which he had realized by sale of the mortgaged proper¬ 
ty, and that Homjibhai should pay to Hormajsha Rs. 240 on account of 
his costs incurred in the suit and in caking out letters of administration. 

This compromise was effected on 16th November, 1883. 

In the meantime on 4th September, 1883, the plaintiff had purchased from 
one Bai Bhikaiji an old decree which was outstanding against the estate of 
the deceased Phirozsba. On JOth September, 1883, tbe plaintiff sought to 
execute this decree against the mortgaged property. Having failed in this 
attempt, the plaintiff filed a suit against Hormajsha for a declaration 
that the compromise of the 16th November, 1883, had been fraudulently 
effected with the object of defeating his (the plaintiff's) claim, and to 
recover Rs. 1,000 as damages from the defendant on account of his fraudu¬ 
lent and negligent conduct as administrator of his deceased father’s estate. 

This suit was dismissed by both the Lower Courts^ on the ground that 


Act of State -{Concluded), 

f ’^^Oh-priest-Suit by 
dwata in the territory of HU H fhn» = Nath- 

as such was manager of the pronertv of fht Oodeypore and 

great veneration by the Vaishnava sect of ffinifli''*' shrine is held m 

offer,nss of money, land & ' arl rn tdl fr .^"<3 

facilitate theeollection oftuoh ok“ings and the’^r, ' f 

belonging to the shrine, pedMs or firTare estabS^ 

India, including Bombay tL firm r >“ various parts of 

name of Naynitdas Purshottam, and the ho“se"n'wlich'f 
was built with monies belonging to the” shrine (To 

by order of the Political Agen^t of Meywar and the MahLana o 

Rnm b» r, ‘ he was entitled to the proper r.n 

Bombay belonging thereto, and for delivery of the same to him fir 

an injunction against the defendant, and for a receiver &o He nhta' a 

a rule nisi calling on the defendant to show car/why he shon d not 

be res rained from receiving or dealing with the monies of the said firm o 

Navnitdas Purshottam and from tampering with the books &c 

discharging the rule, that the plaintiff had shown no title to the pro 
perty in question. The defendant was in possession and had been^for 
many years in possession of the property. His deposition by a foreign 
power and the election of the plaintiff to the gadi in the place of Ihe 
de endant did not transfer the title to property in Bombay from the 
defendant to the plaintiff. As an act of State, it could not be mad“the 
b^is of an action, and it could not be regarded as a foreign judgment 
SHRIMAN GOSWAMI V. GOSWAMI SHRI GIRDHARLAIiJI, 17 B. 6'20-N 

Adjournment. 
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Administrator— (Conc/wdedi. PAGE 

as there were other creditors who had claims against the estate, the plaint- 
id’s proper remedy was an administration suit, which would enable the 
Court to assess the claims of all the creditors. 

Held, reversing the lower Court’s decree, that the plaintiS was entitled to 
recover. By the compromise of the 16th November, 1883. the defendant 
bad given up bis right under the appellate Court’s decree of the Snd August, 

1833. to be repaid by Homjibhai the sum of Rs. 810 and had thereby 
occasioned a loss to the estate of that amount. He was, therefore, liable to 
the plaintiff to make good the amount under s. 328 of the Indain Succes¬ 
sion Act (X of 1865), subject, however, to a deduction, under s 280 of that 
Act, of the expenses incurred by him in obtaining letters of administration, 
and the costs of any judicial proceeding that might be necessary for 
administering the estate. KHUSRUHH.\I NASARVANJI v. HORMAJSHA 
Phirozsha, 17 B. 637 413 

Admission. 

See Stamp act (I of 1879). 18 B. 369. 

Adultery. 

See Husband and Wife, 17 B. 6-24. 

Adverse Possession. 


( 1 ) Burden of proof—Evidence—Limitation-Limitaiio'i Act of 1977), se/t. 

//, (irts. 12^, 144 Suif for p3Sse.ssio^ of land ollcginej ft prciiion^ 

partition Partition—Co-skarers .—The defendant had purchased the land 
in question at a sale in execution of a decree obtained by him against 
cousins of the plaintiff. The plaintiff claimed to recover the land, alleging 
that it was his share of ancestral property which had been allotted to him 
on partilion four or five years before suit, and of which he had actually 
been in separate possession. The lower Court upon these allegations re¬ 
jected the plaintiff s claim, holding that the suit was not one for partition 

and did not fall within arr. 127 of the Limi^ation Act (XV of 1877), but 

that art. 144, applied, and that the plaintiff had failed to show that the 
dolondani’s adverse possession had begun within twelve years preceding 
the suit. On appeal to the High Court, 

Held, reversing the decree and sending back the case, that under art. 144 
it was for the defendant to prove adverse possession for twelve years before 
suit. HanMANTA Kol.\J1 V. Mahadev Kondaji, 18 B. 513 ... 851 

('J) Lease—Expiry of lease Continued possession after expiry of lease—Permis¬ 
sive possession—Tenants’ heirs continuing in possession after the expiry 
of lenancy Limitation—Landlord and tenant—Possession—See LAND¬ 
LORD AND Tenant, 18 b. 266. ... 679 

(3) Limitation (XV of 1877), scJi. II, arf. 141—BeusrsioNcr.—Nalhu, a 

Hindu, died in 1SG3. leaving two widows (Tulsa and Gama) and a diugh- 
ter Mukta him surviving. In 1874 the widows divided the property left 
by Nathu between them, and one of them (Tulsa), in 1876, sold her share 
to one G^npatrav who again soli it to the plaintiff. G.ama died in 1887 
Tulsa having dioi previously. After the death of the two widows. Mukla* 
the daughter of Nathu, was heir to the property, but the plaintiff in this 
suit alleged a title by adverse possession. 

Held Ihat the plaintiff had no title as against the defendant Mukta. 

Under art, 141 of the Limitation Act (XV of 1877) the possession of 
lulsa 8 vendee and of the plaintiff was not adverse to the defendant Mukta. 
who took as Natbu s heir, until the death of Gama, the surviving widow of 

Nathu. Gama did not die until 1887. MUKTa v. Dada, 18 B. 216 ... 652 

(4) Manager during minority—Limitation Act (XV of 1877). sch. II, arts. 91 

and The plaintiffs sued to recover lands which they claimed as thoir 
own and of which they alleged the defendant to have had the manage, 
nient during their minority, behaving been appointed a manager of all 
their (the plaintiffs’) property by thoir mother and grandmother, who 
were dead at the date of suit. The defendant alleged that the land in 
q^uestion had boon sold to him, and produced a deed of sale, dated Srd 
October, 1876, purporting to have been executed by the deceased ladies 
and by tne plaintiffs. The plaintiffs denied all knowledge of the deed. 
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Adverse Possession— (Concluded). 

and pray6d that it might bo canr^pl 1^/1 a ^ i./- 

pudiated tho management • ^21 if fha/i aA distinctly re- 

only, then art. 144 THo an 91 o? '^ies 

wouldappIy;(3)eveni(themuor w.osenarr,^^^^^^ 

actually execute it, nevertheless as thrdeLndant dPd 

under it, but only uqed ii; to dAfpnri kn •<.• ^ ^ possession 

N„„ s.i"„ ¥;sS'S;,“.‘, y ?s“ "“■ •">'’■ 

the mortgagor—Evidence—Burdfin e^f^nr f also as against 

ach. II art^ 

6 See ACT I OP 1S90 (BOMBtY KhotI Se™ent). 18 B. L!.' 

(7) See Execution of Decree, is b. 37 260 

( 8 ) See Math. 18 B. 507. 

(9) See Watan, 18 B. 22. 

Advocate-General, 

See Charity, 18 b. 551. 

Agent. 

Agent for Sardars. 

See Resumption. 17 B. 431 . 

Agreement. 

(1) See Civ. Pro. Code (Act XIV of 1882), I8 B. 464. 

(2j See Contract, 17 B. 457 ; I 8 B. 342 . 

(3) See Registration, 18 B. 745. 

(4) See Specific Performance, I8 B. 702. 

(5) See WATANDAR, I8 B. 752. 

Agriculturist. 

See ACT XVII OF 1979 (DekkhaN AGRICULTURISTS’ RELIEF), 17 B. 227 

Alienation. 

(1) See ACT VXoF 1388 (Bombay, Gujar\t Talukdar’s), 17 B. 289. 

(2j See Landlord and Tenant, is b. 603. 

Alimony. 

Husband and wife— Parsi Matrimonial Court— Act XV of 1865—Suit by wife f 
judicial separation—Alimony after decreedisroissing wife’s suit and pendinc 
appeal—Alimony pending petition for review of judgment -Practice in 
allotment of alimony—See HUSBAND AND WIFE, 17 B. 146, ° 

Allotment. 

See Company, 17 B. 469. 

Alteration. 

(1) Of decree—Execution—Decree—Decree in terms of an award ordering (inter 
a/ia) delivery of moveable property—Loss of part of such moveable nm 

m 1^/*1 Al* j_ • t • 


Page 
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liCC V C9A LAW L-'A ^ 

■Civ. Pro. Code fXIV 
Decree. 17 B. 657. 

(2) See Grim. Pro. Code (Act X op 18^2). is B. 751. 

Alternative Liability. 

Bee Practice, 17 B. 466. 


1039 



Amendment. 


Page 


GENERAL INDEX, 


(1) Of plaint—See PARTIES, 17 B. 413. 

(2) See FRAUD, 18 B. 144. 

(3) See Hindu Law (Partition). 18 B. 611. 

(4) See Practice. 18B. 542. 

Appeal. 

1. —General. 

2. —Second appeal. 


-1 .—General. 

(1) tieg. VIII of 1827— Order refusing certificate of heirship appealable^Success 

sion Certificate Act (VII of 1889), s. 28— Practice. —An appeal lies from 
the order of a District Judge refusing to grant a certificate of heirship 
under Reg. VIII of 1827 by virtue of the provisions of s. 28 of the Succes¬ 
sion Certificate Act (VII of 1889). JAVERMAL V. THE NAZIR OF THE 
DISTRICT COURT OF POONA. 18 B. 748 

(2) See Arbitration, 17 B. 357. 

(3) See Civ. Pro. Code (Act XIV of 1882). 18 B. 464. 

(4) See Company. 17 B. 197. 

(5) See Court Fees Act (Vll op 1870), 17 B. 56. 

(6) See Execution of Decree, 18 B. 203 . 

(7) See Hindu Law (Inheritance), 17 B. 758. 

(8) See Insolvency, 17 B. 334, 

(9) See Municipality, 18 B. 184, 

(10) See Parties, 17 B. 49. 

(11) See Practice, 17 B. 29. 466; 18 B. 224, 520. 542. 

(12) See RES Judicata, I 8 B. 597 . 

(13) See Stamp, 18 B. 207. 

(14) See valuation, 18 B, 40. 


2.—Second Appeal. 


(1) Finding of fact not accepted in second appeal—Practice—Procedure—Inam 

land—Sub-alienee—Wrongful surrender by the village inamdar to Govern¬ 
ment—Kbalsat—Landlord and tenant—Non-payment of rent by tenant to 
landlord—.Acquiescence of landlord—Efleet of acquiescence—Subsequent 
suit by landlord for possession—See LANDLORD AND TENANT, 18 B. 250. 

(2) See Hindu Law (Inheritance), 17 B. lOO, 303. 

(3) See Hindu l.aw (Maintenance), i8 B. 679. 

(4) See Instalments, 17 B. 555. 

(5) See Landlord and Tenant, I 8 B. lio. 

(6) See Limitation, 18 b. 84. 

Appellate Court. 

(1) See Civ. Pro. Code (act XIV of 1882), 17 B. 428. 

(2) See CRIM. Pro. CODE (ACT X OF 1882), IS B. 751, 

(3) See Practice, 18 B. 737. 


Appropriation. 

See Sale of Goods, 17 B. 62. 


Arbitration. 

(1) Appointment of umpire by arbitrators—Mode of appointment prosoribed 

contract-Delosiation by arbitrators of thoir right to appoint ampiro—S 

(2) Award-Civ. Pro, Code (XIV of 1S82), s. 625-Application for filing t 

award rogistored as a suit-Objections taken bv the defendant-Court pi 
eluded from filing the award—See AWARD, 17 B. 674, 

(3) Aivaril-Decree in terms of awards Appeal-Axoard by three out of j 

arbitratofs Illegal a//’ard.—Where a docroo has been passed in terms of 
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Arbitration-(Co«cfed«d). 

award w»3 

JADAVCHAND, 17 B. 357 ' Dalueam v. Nemchand 

evidence from one side in 

Contract-Contract to selUrmt l 50 ^^^ °f 1882 ), s. 

^^^<^^-Non-<ieliveryofcoal-DamlaV-mf^t o/coa^-BrracA of con- 
e calculated.—Aa arbitrator ought not to hpa^^ °ftons on winch damages to 
£>de ,n the absenoe of the other s^e wi bn, f "^i^enoe from one 

side affected hy such evidence the o^porrSX of me 
It. This proposition is, however subieot (n tb answering 

parties may agree that a reference maf h! ‘ f qualification that the 

way and such an agreement may be efther evnr““^“‘^ •“ “"I" Paftioular 

oonduc during the arbitration. Ld they mav o'"' 

conduct waive their objection to an irreoniT, ^ expressly or by their 

of the arbitrator. ^ ° ‘"^6“>ar course of conduct on the part 

Where an arbitrator received certain nanp>„ 

ants in a suit referred to his arbitrJ^tiL iogel^eTwiT^ 

defendants containing certain comments nnfb 1 Irom the 

made his award without giving the plaintiffs an ‘’“““®°1? to him and 
eaid^papers and documents, afd of Xre'LlX^C 

^tlir rpir^^s^t Lt tfe “aU^r^dtras^dl^-^ - 

° cargo oTLK’r s\?am-shfpi!!!!-May shipment^^'®- ®“‘»e 

2.600 to 3,500 tons or thereabouts.” The defeudan^q^^^^f^’ amountiog to 
steam ship called the " Ethelaida. ” which carried ®®'1®‘° 

coal, to satisfy this contract. This ship, however did noTl ° A^-’^ 
consequently her cargo did not fulfil the conditions of the coni 
the day of making the contract the plaintiffs had been nro° ^ ^'"om 

ants to declare the name of the vessel in which the e the defend- 

to be shipped. On the 14th June the deTendants by 
plaintiff that the “ vessel chartered for their Mav shin '';l°'’med the 
loaded in May. and they offered to canlll the Lntract On 1b‘ 
however and about an hour after the plaintiff had received thfsVelf® 
before they had replied to it. the defendants sent thom f J®*"' 

follows:—“We have now been informed that the Jetter as 

been loaded in is the ‘ Ethelaida,’ and we now beg to declare it 
spondenoe subsequently passed between the parties On the iVth T„ "u®’ 
plaintiff wrote to the defendants as follows —“ Please inform‘d ^ ® 

what you intend. Incase ithe ’ Ethelaida ’ is decided L b? 
sold to us under contract of 18th May, please let us know tL date of" hl!^ 
sailing, landing and the particular date of her arrival in Bombav a„i 
how much coals she has on board.” On the followinc dav thn f ^ ^ 
replied : “ The ‘ Ethelaida ’ is the boat chartered forihe cargo we " 

......We do not positively know whether she commenced toloadTn 

June She was expected to load about 3,300 tons ” On the 28tb jJ!!e^b ' 
defendants wrote definitely stating that the “ ’Ethelaida ’ did not Inll 
May.” The plaintiffs refused her cargo, and sent in a statement nf 
alleged loss calculated upon 3,300 tons, the amount stated to be the^a 
of the “ Ethelaida ” in the defendants’ letter of the 14th June 

Beldf that the damages must be calculated upon a cargo of 2 son tnne 
The “ Ethelaida ” was never incorporated into the contract.’ The defend ‘ 
ants declared her against the contract; but after they had informed 
the plaintiffs that she had not loaded in May, the plaintiffs refused her 
cargo. The contract which the defendants failed to fulfil was a contract to 
deliver a cargo of 2,500—3,500 tons, and not a contract to deliver the 
“Ethelaida ” cargo, which they were always ready and willing to deliver 

The option rested with the defendants whether they would deliver 2 500 

or 3,500 tons, or any intermediate quantity, and upon no principle could 
the Court exercise that option for them and daclare that tbev were liable to 
deliver more than a cargo of 2,500 tons, CUBSETJI J. KhamBATTa v w 
Cbowdbr, 18 B. 299 * 
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Arbitrator. PAQte 

4 

See ARBITRATION, 17 B. 357 ; 18 B. 299. 

Arrears. 

See JURISDICTION, 17 B. 681. 

Assessment, 

(1) See INAMDAR. 18 B. 525. 

(2) See Jurisdiction, 17 B. 68i. 

Assessor. 

See LAND ACQUISITION ACT (X OP 1870), 17 B. 299. 

Assignment. 

See LANDLORD AND TENANT, 18 B. 348. 

Attachment, 

(1) Execution—Application by third party for removal of attachment—Order 

refusing to remove attachment—Omission by third party to bring 8ubse> 
quent suit to establish right to attached property—Subsequent withdrawal 
of attachment by attaching party—Effect of such withdrawal—Subse¬ 
quent claim to property by the party who bad failed to remove attachment 
—Civ. Pro. Code fXlV of 1882), ss. 278, 283—Decree—See ClV, Pro, 

Code (Act XIV of 1882), 18 B. 24i. 

(2) See Civ. Pro. Code (Act XIV of 1832). 17 B. 94, 629. 

(3) See Grim. Pro. Code (act X op 1882), 18 B. 581. 

(4) Bee Execution OF Decree, 18 B. 260 , 458. 

(5) 8?e PRACTICE, 17 B. 772. 

(6) Bee REGISTRATION, 18 B. 13. 

Attestation. 

(1) See COMPANY. 17 B, 472, 

(2) See Hindu Law (GIFT),;13 B. 688. 

Attorney and Client. 

(1) Practice—High Court Rule No. 183—Order made by a Judge in chamber on 

client to pay taxed coats of his attorney—Right of attorney to execute 

such order as a decree—Applioition under a. 622 of Oiv. Pro. Code (XIV 
of 1882) to review such order—Civ. Pro. Code (XIV of 1882), s. 267—See 
Civ. Pro. Code (act Xiv op 1862), 17 B. 614. 

(2) Proiessional communication—Primlege^EiUni of the privilege—Solicitor 

bound to give the name of the client on whose behalf the privilege is claiitied, 
but not the nature of his employment—Evidence Act (10/ 1872). s. 126— 
Evidence, —The law relating to professional communications between a 
solicitor and a client is the same in India as in England. 

It is not every communication made by a olient to an attorney that is privi¬ 
leged from disclosure. The privilege extends only to communications 

made to him confidentially, and with a view to obtaining professional 
advice. 

Where a solicitor claims privilege under s. i26 of the Indian Evidence Aot 

(I of 1872), he is bound to disclose the name of his olient, on whose be¬ 
half he claims the privilege, The mere fact that the cUenPs name had 
been communicated to him in the course and for the purpose of his 
employment as solicitor by another client, affords no excuse, unless it 
was communicated to him confidentially, on the express understanding 
that it was not to be disclosed. 

But a solicitor is not at liberty, without his oliont’g express consent, to dis¬ 
pose tho nature of his professional employment. Beotion 126 of the Indian 

Evidence Aot protects from publicity not merely the details of the busi¬ 
ness, but also its general purport, unless it be known aliunde that such 

business falls within proviso I or II to the section. 

At an interview between a solicitor and a client, the solicitor took down a 
certain statement made by a person named A. B. who was in his olient*a 
company, and whose name was oommunioated to him in the course and 
lor the purpose of his professional employment, A. B. was afterwards tried 
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Attorney and CUent~(Conoluded). 

prostuHot and wa/LVed'Vtt o.^U^das a witness for the 

fuh: :^a:te\Tn“S 

“ a.’i?s r.sr.rs! ... 

(c) He wag not bound to diacIo^A fKa **. 

(3) Tru'i;4roi!:r;:M 

Award. 

( 1 ) Civ. Pro. Code iXlV oi 1S82] s ;• . 

tered as a suit- Objeclionl'tMy fhf ttZVnT Cm 
fihng a!4.ard.-An application for filing an 

the defendant raised objections and the M?owin„ • ^ feg-stered as a suit, 

(1) Whether a certain arbitrator wa, '^sues were framed :_ 

arbitrators by the defeLant ? “°m>nated or accepted as one of the 

W Whether there was any and what illegality apparent on the face of the 

(3) Whether the proceedings oonduf»tAfl Kw « u‘t i 

Held, that the objections taken bv the d^f d ? 

(3) See Arbitration, 18 B. 299 . ’ ' 

( 4 ) See Execution of Decree, 17 b. 657. 

Bail, 

Insolvency Insolvent convicted and sentenced to imDriqnnmfl«f j 

the Indian Insolvent Act fStat. 11 and 12 Vic 0 211 Ann 

under s. 73-Bail-No power in High Court 'to admit fn»M 

pending appeal—See INSOLVENCY, 17 B. 334. insolvent to bail 

Bailment. 

Railway Company—Indian Railway Act (IV of 1879 ) 3 11 — Taoc ..t 

Liability of Ccmpaoy-Carrrer-Diclaratton of natum and valu o&~ 

and payment Of increased Charge, effect of-Contraot Act 1X0/1^72" 

B ^ railway Company 17 

Banker, 

See Stamp, 17 B. 684. 

Bankruptcy. 

See SALE OF Goods, 17 B. 62. 
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Bhag. 

Bhagdari AcKBombay) V of 1862, s. 6—Mortgage—Alienation of a portion of 
hhag^Deed^Property comprised in deed—Construction—General words 
—Particulars of property stated in deed-Leading description— 
demonstratio—Vendor and pwrc/wser.—A mortgage-deed of certain bhaa- 
dari lands stated that “ all the properties appertaining to the entire bli^» 
were thereby mortgaged to the plaintiff. The bhag comprised [inter alia) 
four gabhans (building sites). But the clausa which set forth the parti¬ 
culars of the property mortgaged thereby, specified only two gabhans, one 
only of which belonged to the bhag and the other did not. The deed then 
proceeded “ According to these particulars, lands, houses and gabhans 
barnyards, wells, tanks, padars and pasture lands also, together with 
whatsoever may appertain to the hhag—sAl the properties appertaining to 
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Bhnz—(Concluded). 

the whole hhag have been mortgaged and delivered into your PO^s^BBion 
.There is no other property appertaining to the said onag 

of which mention is not made here.” 

Beld that the particulars were “ the leading desoription,” 
mentary desoription of them as constituting the entire should be 

regarded as ''falsa demonsU'aiio,” 

Heid, also, that the mortgage, so far as it included property to 

the bhag, was void under the 3rd section of the Bhagdari Act (Bombay) 
Act V of 1862, but was valid as to property not comprised 
TRIBHOVANDAS JEKISANDAS V. KRISHNARAM KOBERRAM, 18 B. 2«.^. 


PAQ^ 


69S’ 


Bias. 

See Land acquisition Act (X of 1870), 17 B. 299. 

Breach of Contract. 

(1) See ARBITRATION, 18 B. 299. 

(2) Bee CiV. PRO. CODE (ACT XIV OF 1882), 18 B. 537. 

Building. 

(1) See LANDLORD AND TENANT, 17 B. 736 ; 18 B. 66. 

(2) See Municipality, 18 B. 184, 547. 

Burden of Proof. 

(1) See Adverse Possession. 18 B. 513. 

(2) See Civ. PRO. CODE (ACT XtV OP 1882). 17 B. 94. 

(3) See HINDU LAW (WIDOW), 18 B. 534. 

(4) See LIMITATION ACT (XV OF 1877), 17 B. 341; 18 B. 61. 

(5) See PRACTICE, 18 B, 520. 

Burial Ground. 

See Civ. Pro. Code (act XIV of 1882), 18 B. 699. 


Bye-laws. 

See SALE OF GOODS. 17 B. 62. 

Carrier. 

See RAILWAY COMPANY, 17 B. 723. 


Cause of Action. 

(1) lieligious procession—Public road—Suit to cji^orcc a right to conduct a 

religious procession along a public road—Obstruction to a public road-— 

Public nuisayice—Special damage—Injunction —A civil action will not lie 
to enforce a right to cooduot a religious procession along a publio road 
without an allegation of some personal loss or damage to the plaiutifi. 

KAZI SUJAUDIN V. MadhaVDAS. 18 B. 693 ... 971 

(2) See Estoppel, 17 B. 510. 

(3) See Hindu Law (Caste), 18 B. 115. 

(4) Bee HUSBAND AND WIFE, 18 B. 316, 327- 

Certificate. 

(1) of Colleotor—See ACT XXIII OP 1871 (PENSIONS). 17 B. 169. 

(2) of Collector—See ACT III OF 1874 (BOMBAY HEREDITARY OFFICES), 17 B. 

362. 

3) of Colleotor—See INAMDAR, 18 B. 625. 

(4) of Collector—See KulkarNI VatAN, 18 B. 516. 

(6) of Colleotor—See SiRDAR, 17 B. 224. 

(G) of guardianship— See ACT VIII OP 1890 (GUARDIAN AND WARDS), 17 B. 560, 

(7) of heirship—See APPEAL (GENERAL), 18 B. 748. 

(8) of heirship—See SUCCESSION CERTIFICATE ACT (VII OF 1889). 18 B. 603. 

(9) of sale-See STAMP, 16 B. 176. 

(10) of sale—Decree—Execution sale—Purchasers at successive ezeoution sales— 

Title obtained by first purchaser—Certificate of sale obtained by second 
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Certificate— fCoMc/wrfeii:). 

prS S'iiv'nSlS fSS I? 

the section—Limitation in applfoLtio^o^f^nV^ 

tion of sale—See CiV. Pro Codp f Ap-p ° section—Confirma- 

i"> S»C.,. PKO. COB. (AC, XR 
Charge, ’ 

-a......«» 

^rs, c‘7e7fc.\Lv''.Ts 

Procedure-See PENAL CODE o ohargec-Criminal 

(2) See grim. Pro. Code (act x oe 18^1 11^369 ’’ 

Charity. 

""V:'t- ^ffe sadavarat-TJegttesf to 

^nUre,t of a fund to A, with invalid ?i/t oner o/tir/resHf^Ir 

■d. takes cornus of fund^^wn} nr^jLi^ a* re St after A, s death — 

will directed certain rents to be used “ foTsadaVa^ar’lnd ‘’‘® 

wording of the will it appeared that fhf, focr where from the 

s£7dti..tt7S™7rs ir.tS r ” « 

a “r “ ““’ '‘•“7CK«.?srSwS 

i. .d, »d. „h... 7;;„‘rd‘“- 

A testator by his will directed that, if his daughters died witbn„f •' lu 

f”5S?w“‘ “•■« "7C”' S 

dhurm being invalid, the other half was undisposed of ' ® ^ 

.. r..id.„; 

Held, that the gift to dfiMj-m being clearly bad, and there being no residuary 
clause in the will, the corpus of the Bs. 4.000 was undisposed of and weu^ 
to the testator s widow. MORARJI CULLIanji v. Nbnbai, 17 B. 351 

(2) Suit against directors or mushavirs of a mosque —Liability of director.^'— 

properly constituted under the rules of the mosoue 
—Liability of directors for acts done by Board not properly Constituted- 
Appointment of officecs-Management of property—Liability of provisional 
committee assuming authority to act—Trustees—Limitation—Ka 7 i—A^f 
II of 1864 and Bombay Act IV of 1864—Nazir of mosque, liability of— 

Parties to suit against trustees of mosque—Practice—Mahomedan law— 

Mosque—See Mahomedan LAW (Wakp), 18 B. 401. 

(3) Trust—'Will^-Deeds not carrying out will—Misapplication of funds—Mistake 

—Liability of trustee—Limitation—Fraud—Accounts when directed—DiS’ 
cretion of Court to order accounts—Jurisdiction of Court where charity 
established by toiU isoutside the jurisdiction—Advocate General, right of— 
Advocate General, barred by decree in prior suit brought by trustees of 
charity—Civ Pro. Code (XIV o/ 1882), s. 43.—One Bhimsi Ruttonsi, a 
Jain, died in February, 1863, leaving a will. His widow Bai Punjabai 
(defendant No. 1) obtained letters of administration with the will annexed. 

The testator died possessed (inter alia) of a half share of certain property 
in Bombay known as the “ Bhimpura property.” The remaining half share 
belonged to two other persons, viz.^ Hirji Dossa and Muddon Tejsi. By his 
will the testator directed that a moiety of the rental of his half share should 
be spent on the sadharm (charitable or religious) endowment of a temple at 
Jackhoo in Cutob, and the other moiety thereof in establishing two sudo- 
varatSf one at Jackhoo and the other in Palitana. He also set apart a 
sum of Rs. 1,26,000, of which Rs. 1,01,000 were to be expended in building 
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Charity—(Continued), * 

a temple at Jackhoo, and the balance of Rs. 25*000 in erecting a market near 
the temple at Jackhoo, or, if that was impossible, it was to be spent in 
Palitana- The plaint complained that of the Rs. 1,26,000 about Rs. 60,000 
bad been spent in buying a property in Bombay, called the “school property,” 
for the purpose of establishing a school there, and about Rs. 50,000 had 
been expended in erecting a temple at Jackhoo, but that nothing had been 
done with the balance, nor had a market been established at Jackhoo. 

All that had been done there was to erect three shops which cost 
about Rs. 2,000. The plaintiff further staled that in 1868 Bai Punjabai 
(defendant No. 1) had made over the “school property” and the 
“ Bhimpura property ” to three trustees on trusts, not strictly in accord* 
ance with the testator’s will as above set forth. Under this deed the trus¬ 
tees were to apply one moiety of the net rents (1) in sxdavcirdt or aims* 
giving at Jackhoo and Palitana; (2) in feasting the caste people in Bombay 
and Jackhoo annually ; (3) in the worship called sn/ar6/iadi at the derasar 
(temple) in Bombay and Jackhoo ; and (4) in entertaining and clothing 
the gorip (poor) in Bombay and Jackhoo Of the remaining moiety of 
the rents (5) one-half was to go to sadhariji (charities) of the derasar (tem¬ 
ple) at Jackhoo, and (6) the other half to charities at such places as the 
trustees should think ffc. 

In the following year, viz., on 17th April, 1869, Bai Punjabai (defendant 
No. 1) and the owners of the other moiety of the “ Bhimpura property ” 
conveyed the whole of that property to trustees, who were to apply a 
moiety of the rents (which was to be considered as rent from Punjabai’s 
share of the properly) (1) in sadauaraf and alms-giving at Jackhoo and 
Palitana; (2) in feasting the caste people in Bombay and Jackhoo 
annually on the anniversary of Bbimsi Ruttonsi’s death ; (3) in the 
worship of the dcTosar called satarbhadi, and in the entertainment and 
clothing of the gorip (poor) in Bombay and Jaokhoo. The deed also direct¬ 
ed the application of the rents of the other moiety of the “ Bhimpura 
property,” part of which was to go to a temple at Tera in Cutch and part 
to another temple at Jackhoo. This later deed, it will be observed, 
omitted altogether trusts (5) and (6) of the earlier one of 1868 in favour 
of scidharm for the temple of Jackhoo and for saiharvt generally. Tho 
trustees appointed by the two deeds were not the same, though some of 
tho trustees of the first were also the trustees of the second. The second 
deed did not recite or in any way refer to tho first. At the date of suit all 
the trustees named in the deeds wore dead except the second defendant. 
By subsequent deeds, however, new trustees had been appointed, and they 
wore all parties to the present suit. Defendants Nos. 2, 3, 4, 5, 6 and 7 
were trustees of the Bhimapura property, and defendants Nos. 8, 9, 10 and 
11 of the school properly. The plaint filed on the 10th March, 1892, at 
tho relation of two members of the Jain community of Cutch prayed that 
the charitable trusts of the testator’s will might be carried out, and 
sought for accounts against the widow of the testator and the trustees 
of both tho deeds, and for a scheme, &o. 

Meld, that the High Court of Bombay had jurisdiotion to make a deoree^ 
declaring the trusts upon which tho trustees of tho deed of October, 1868, 
held tho property comprised in that deed and for rectifying the deed in 
aocordanoo with such declaration, but that the Court could not go further 
in settling a scheme. 

Semble when money is bequeathed for the purpose of founding a charity 
outside tho jurisdiction, the Court bands the money to the trustees named 
by the testator, leaving it to the Courts of the country in which tho 
charity is to be established to settle the sohome. 

Meld, also, that tho suit was not barred by limitation. It was not one for 
reotifioation of the deed of 1868, but rather one against Punjabai (defen* 
dant No. 1) and her assigns the trustees of the deed of 1868 and 1869 for 
the purpose of following tho trust property iu their hands and having it 
applied to the proper purposes of the trust, and, therefore, oame within 
8. 10 of the Limitation Aot (XV of 1877). 

Oharges of fraud and dishonesty made against trustees of a charity must be- 
establisbed at the hearing of the case, and cannot be allowed to be reserved 
and proved subsequently in the oourse of taking aooounts. 
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conform to the provisions of the will it k 

when the discrepancy has been mkde L Court, 

consequences of the mistake upon CtrusL^es ’ “'® 

Bhr^rf;,v.trz? 'r «' •- 

Of I3th October. 1868, and of the school-house nr ® of the deed 

purchase to the same time, and also an aoconr^I operty from the date of its 

deed of 17th April, 1869, of the income of the trustees of the 

its application. Bhimpura property, and of 

that accounts ought not to be required from R«- td --l - 
made over the property in question tn trlf ? Punjibai. She had 

evidence that she had ever used any of m 1863. There was no 

and the presumption was that she had faUhfull'vXcb'^ own purposes, 
account was probably barred by art 120 of fh A ^ 

1877). The trustees of the deed oUse/L^^^ 

by them to the trustees of the earlier deed of 1868 ^“come received 

ThTZufi ruih?r"^'°"d“; Sed’^^ar rhr;^" 

Bupsi Bharma), who had beenTrustee°of th? deed 

they had received from Rupsi’s estate ?he balance S in 7haf 

had claimed to be due from him to the charitv in 7 j1 ^ 

had not asked for an account against him^ ^ ^ trustees 

Seld, that the Advocate General as nlaintiff in fUi» ..«« i. 

Th^trn "“"®' P'o Code (XI?of ^ 

again. The Advccite General reprefenTed III LVe' ^Lr s": 'thev diT 

and was, therefore, equally bound. Even, however if thli LtL . .u ’ 

case, the Court in the exercise of its d’isSn would LTdireof It 

TeB.'^lsi general of Bombay v! Bai Bunjabai! 


Chits 


See Stamp, 17 B. 684. 


Civ. Pro. Code (Act VllI of 1859). 

(1) See Civ. Pro. Code (Act XIV op 1882), 17 b. 603. 

(2) See Execution op decree, is b. 45 s. 

(3) S. 5 —See CiV. PRO. CODE (ACT XIV OP 1882), 17 B. 570. 

(4) S. 246—See EXECUTION OP DECREE, 18 B. 260. 

Civ. Pro. Code (Act XXill of 1861). 

8. H—See PARTIES, 17 B. 49. 


Civ. Pro, Code (Act XIV of 1882). 

(I) 8, 13 — Rea judicata —Issue in previous suit 
on an unnecessary issue inserted in decree- 
18 B. 597. 


-Unnecessary issue—Finding 

Appeal—See Ees-JudicaTa, 


(2) Ss. 13 and 43— See LIMITATION ACT (XV OF 1877), 17 B. 341. 

(3) S. 13, Ezpl. 77, and s. 43—iSwif for s;?ect;?c performance of a contract 

of sale and to execute a sale-deed—Sale-deed subsequently executed by the 
Court under s. 262 of the Civ, Pro, Code- Suit on sale-deed to recover vo&ses 
flion.—The plaintiff claiming specific performance of a contract of sale sued 
the defendant to compel him to execute a deed of sale, alleging that he had 
paid the purchase money to the defendant and had obtained possession 
but was subsequently dispossessed. The plaintifihad claimed the value of 
standing crop or damages for the same. The Court found that the plaint- 
ifi had paid the purchase-money, but had not got possession, and ordered 
defendant to execute a deed of sale On failure of the defendant to do so 
the Court executed a deed of sale in plaintiff’s favour under s. 262 of the 
Civ. Pro. Code (Act XIV of 1882). The plaintiff thereupon brought the 


1047 


Page 


876 




GENERAL INDEX, 


CK. Pro. Code (Act XIV of tSS2)— {Continued), Page> 

present suit to recover possession on the strength of the deed of sale. 

Defendant pleaded that this second suit was barred under ss. 13 and 13 of 
the Civ. Pro. Code. 

Held, that s. 43 was not applicable and did not bar the present suit, because 
the alleged cause of action was not the breach of the contract, but a new 
and distinct one arising from the deed of sale which the defendant bad 
contracted to pass. 

Held, also, that s. 13, expl. II, was not applicable, because the object 
of that explanation would seem to be to compel the plaintifi to rely on all 
grounds which were open to him in support of the claim made by his 
plaint, which in the first suit was confined to obtaining a regular deed of 
sale. NATH'U PANDU v. BUDU BhiKA, 18 B. 537 ... 867 

(4) Ss, 13 and 244—866 HUSBAND AND WIFE, 18 B. 327. 

(6) S. 16—Suif to recover morigaqe-debi by sale of mortgaged property out of 
jurisdiction—Jurisdiction. —A suit by a mortgagee to recover the mortgage- 
debt from the mortgagors personally, as well as by sale of the mort¬ 
gaged property, is one falling within ols. (c) or (d) of s. 16 of the Code of 
Civil Procedure (Act XIV of 1882), and can only be instituted in that 
Court within the local limits of whose jurisdiction the mortgaged property 
is situate. 

A Court has no jurisdiction to entertain such a suit relating to property 
situate outside the local limits of its jurisdiction. VlTHALRAO v. 

VaGHOJI, 17 B. 570 ... 373 

(6) 8s. 25 and 6 ^ 1 —Decree—Execution—Transfer of execution proceedmgs from 
one Court to another^ S^nall Cause suit—Act VI of 1892, s. 4— Rateable 
contribution—Civ. Pro Code iXW of \8S2), ss. 295 and 223 (d)—Discre¬ 
tion of District Judge—Extraordinary jurisdiction of High Court. — A 
District Judge has power, under s. 25 of the Civ. Pro. Code (XIV of 1892), 
or under that section read with a. 647, to transfer execution proceedings 
in a Small Cause Court to the Court of a Subordinate Judge. The 
ruling in the case of 5 B. 660. that these sections apply to execution 
proceedings in Small Cause Courts, is not afiected by the explanation 
to 8. 4 of Act VI of 1892. 

Execution proceedings under a decree against A in a Small Cause Court 
were transferred by a District Judge to a Subordinate Judge’s Court where 
execution was proceeding against A under another decree, and it was 
objected that, as by the concluding paragraph of s. 25 of the Civ. Pro. 

Code (XIV i f 1882), the attachments under the two decrees would Ve in 
different Courts, s. 295 of the Code would not apply, and rateable distri¬ 
bution could not be granted. 

Held, that the last paragraph of s. 25 did not convert the Subordinate 
Judge’s Court into a Small Cause Court, but only provided for the trial of 
the suit, which bad been transferred, being conducted by the Subordinate 
Judge’s Court as a Small Cause suit. 

The High Court will not in its extraordinary jurisdiction interfere, except 
under circumstances of a very special nature, with the discretion of a 
Judge who has transferred execution proceedings under a decree from one 
Subordinate Court to another. 

Qurere —Whether a Subordinate Judge, under ol. (dl of s. 233 of the 
Civ. Pro Code (XlV of 1882), can transfer a decree for execution to a 
Court of Small Causes when the properly attached is situate within the 
local jurisdicHon of the Subordinate Judge. KRISHNA VELJI MarWADI 
V. Bhau Mansaram, 18 B. 61 ... 649 

(7) 8. 26—See PARTNERSHIP, 17 B, 6. 

(8) 8. 27—See Parties, 17 B. 413, 

(9) S. 30— Bxirial ground — Land belonging in common to all the Mahomedan 

inhabitants of a village—Encroachment by some of the Mahomedans— 

Right of suit of soim members of a community —Where certain Maho- 
medana of a village brought a suit against other Mahomedans of the same 
village for the removal of a wall built by the defendants upon a land 
which was found to belong in common to all the Mahomedan inhabitants 
of the village for tho purpose of a burial ground, the Judge, in appeal, dis¬ 
missed the suit on the grounds that all tho Mahomedans were not joined 
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-{Continued), 

“ofc obtaiaed the per- 

Act XIV of 1882). On second appeal ^iv. Pro. Code 

:f^.eTrh-e"!was not appH. 
the‘y“all hadTnThe '“bo ^omm^^n ^Inle'lst 

the wall in dispute so as 

viola ion of the plaintifls’right, and that there was a 

"-ai'oTir w‘^u. 

Dismissal °f sart'^iriga^nsTLme^UhSnSf fdefendants- 

samrS^fe^nSl: 

(11) Ss. 82 and 622—Material irregularity—Practipp—P ,i 

Summons-Service by post-Return through post 

( 12 ) Ssyoo and eiT-Dismislarol suit fl defl^^t-^^^^^^^ 

Notice of application-service of aotice-Neglilnce -SeconV“‘°7' 
lor issue of notice—Costs—Pfaccica—Prnn^,i.r.. S Second application 

(13) 8s. 106 and 108-See Pr.4CTIcTT8 B 18 B. 59. 

(14) S._108-See ACT XV OF 1832 (PRESIDENCY SMADD CAUSE COURTS). 17 B. 

(15) Ss. 129and.l31-Praotic6—Inspection—Production-Disco 'erv-Co 8 r 

T?C^ o°-<3efenda:7-s?e-S: 

(16) s. 131—See Practice. 17 B. 581 . 

(17) S. 206—See PRACTICE. 18 B. 542. 

(18) Ss. 206—8—Practice—Decree—Execution—Alteration of decree—Dp^r^ • 

terms of an award ordering tinker aa-fi) delivery of moveable nmnrf 

Loss of part of such moveablo property and conseqaeot failnrA w 
-Application to insert in decree an order to pa^ “"100 of ilh 'If 

17°b!'657° Execution of See! 


{19) S. 221—Set ofi—See MORTGAGE (REDEMPTION), 17 B. 32. 

(20) Ss. 234, 248, 361—372. 583—See PRACTICE, 18 B. 224, 

(21) S. 2U~Decree—-Execulion-~Questions arising in execution between the nartie^ 

--Decree incapable of execution by reason of events subsequent to decree— 
Decree giving an option to the parties—Practice-Procedure —A partition 
suit brought by a son against his father was referred to arbitration On 
the 9th January, 1890, the award was published, and on the 27th March 
1890, the defendants moved for and obtained a decree in terms of the 
award. By this decree it was ordered that in satisfaction of the plainriS’s 
claim the defendant should pay to him Rs. 1.05,000 in the manner therein 
stated, viz., Rs. 40.000 to be paid forthwith and the balance of Rs. 65 000 
to be paid “ upon the plaintiff’s delivering to the defendant certain specified* 
property, which included two vessels or buglows, called respectively the 
‘ Nasri’ and ‘ Sambuk’.” In no event was defendant to be required to rav 
the Rs. 65,000 before the 15th November, 1890, At the date of the decree 
the vessel “Sambuk” was at sea on a voyage, and on the 18th June, 1390 
while still on the voyage, she was lost. On the 15th November, 1890, the 
plaintiff’s attorneys demanded payment of the balance of Rs. 65,000. They 
offered to deliver the other properties specified in the decree, but stated 
that the vessel “Sambuk ” had been lost. They offered to pay its value 
which they estimated at Rs. 1,000. The defendants, however, demand¬ 
ed the delivery of the buglow, which they stated to be worth a very large 
sum. The defendant having, under the circumstances, refused to pay the 
Rs. 65.000. the plaintiff applied for execution of the decree, which was 
refused. He then obtained a rule calling on the defendant to show cause 
why the decree of the 27th March should not be amended or rectified by 
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Civ. Pro. Code (Act XIV of \SS2)—{Continued), 

stating therein the amount ot money to be paid to the defendant as an 
alternative of, if delivery of the vessel “ Sambuk ” could not be made* 
such delivery having become impossible. 

That rule was discharged. The plaintiSs then took out a summons calling on 
the defendant to show cause why an order should not be made, under 
s. 244 of the Civ. Pro. Code, directing the plaintiffs to pay to the first 
defendant, in lieu of the delivery of the vessel “ Sambuk,” such sum of 
money as might be fixed by the Court as the value of or compensation for 
the loss of the vessel “ Sambuk” in the decree mentioned, and why an 
order should not be made that on payment of such sum and delivery of 
the other properties mentioned in the decree which the plaintiffs were to 
deliver under the decree to the first defendant on payment by the latter 
to them of Rs. 65,000, the first defendant should pay to the plaintiffs 
Rs. 65,000 and interest thereon from the 15th day of November, 1890, 
mentioned in the said decree, and in the event of its being held that the first 
defendant was not bound to pay the said sum of Rs. 65,000, then why an 
order should not be made that the property mentioned in the decree which 
the plaintiffs were to hand over to the first defendant on payment of 
Rs. 65,000 should not be retained, used and appropriated absolutely by the 
plaintiffs for their own use and benefit, freed and discharged of all claims 
on the part of the first defendant, and why the first defendant should not 
be directed to withdraw the claims made by him to the said debt of 
Rs. 22,000. or thereabouts mentioned in the said affidavit of Ahmed bin 
Essa Khalifia, and why such further or other order as to the Court might 
seem fit and ihe justice of the case may require should not be made in the 
premises and in relation to the properties mentioned in the decree which 
were to be delivered over by the plaintiffs to the first defendant on receiv¬ 
ing from bimRs. 65,000, and why, in the alternative, this suit should not 
be restored on the board for trial. 


It was contended by the plaintiff that the questions raised in the summons 
were questionsarising in execution to be dealt with by a Judge in cham¬ 
bers under s. 244 of the Civ, Pro. Code (XIV of 1882), and that a fresh 
suit was not necessary. 

Geld, (dismissing the summons) that the application was not one in execu¬ 
tion of a decree, nor was the question one arising in the course of execu¬ 
tion. but that the decree having become incapable of execution, the 
summons asked the Judge to decide what were the rights of the parties 
in consequence of its non-execution. 

Held, also (as to the part of the summons asking for restoration of the suit) 
that the mitters in issue in the suit had been fully heard and determined 
and the rights of all parties had been settled by the decree, and conse¬ 
quently there was nothing further to be tried. The Court could not in 
this suit after passing a decree proceed to ascertain the rights of the 
parties under a state of facts quite different from those which appeared in 
the pleadings and arising subsequently to the decree. AHMED BIN 

8HAIK Essa khaliffa v. Shaika Ess.\ bin Khaliff.^, 18 B. 495 ... 


(22) S. 244, cl. (c)—See PARTIES, 17 B. 49. 

(23) Ss. 244, 257-a, 258, 373—Decree—Exeoutioo—Agreement not to execute a 

decree—Suit to restrain execution—Agreement not to execute regarded as 
satisfaction of decree —Res judicata —See EXECUTION OF DECREE, 17 B. 
23. 

(24) S. 252—See ADMINISTRATOR, 17 B. 637. 

(26) S. 258—Landlord and tenant—Mirasi tenure—Mirasi tenure declared in a 
decree—Subsequent payment of rent by defendants not a payment under 
decree but under the tenure, and so need not be certified under s. 258 of 
the Civ. Pro. Code—See LANDLORD AND TENANT, 18 B. 690. 

(26) 8 . Attachable interest—Vested remainder—Q\ft - Gift to a tooman gives 
a life interest .—The plaintiff sued to have it declared that a certain house 
was liable and sold in execution of a decree obtained by him against the 
defendant's son. The defendant, who was 80 years of age, claimed the 
house as her absolute property, alleging that her son by a deed bad given 
it to her as a provision of her maintenance. The deed stated that she had 
been made the owner of the house; that the donor had no right to it, and 
that it wholly belonged to her. 
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dOQor on the defendant's death. He Ld ^'•e'-ertible to the 
termed a vested remainder on her death^ and ^>8 

interest during her life. He had an intevovi-^ '^‘^8refore, a saleable 

so d bad - - -«ch 00 ^ be attached and 

be followed that'in the abseno^of express ‘worT^' h '■“'® 

tion a gift to a woman does not ooX an f ^"“b an inten- 

wh.h she is enabled to alienate. 

chamber oaluenUolay^Tai^/M^^^ in 

to execute such order as a decree—Avohcntinr, Right of attorney 

Code mV of 18821 fo ^cviZluch orZ -ITS I 

m chambers by an attorney against his client foi-^fh a Judge 

a decree or order to the erecution of which Ihe nr >8 

the Civ. Pro. Code (XIV of 1882) apply. ^ Provisions of Chap. XIX of 

8. 267 of the Civ. Pro. Code is applicable to all tho i 

ment-debtor out of which the dLee^n L LtS Property of the judg- 
obedieoce to the decree or by sale, satisfied either by delivery in 

The words “ liable to be seized ” contained ia g 267 of th« n- -a r. 

are words of description pointinc^ out the L-inH of ^ 

which an enquiry can bo held% f an/nron 1 ot 

under the decree. ’ ’ ^ Property which is attachable 

Property of a judgment-debtor which he has ■ 

to be seized in execution of a decree against him Ind 

prima facie the Propert^of''th^judgmeDl°deTto^^°ve^^^^ u 

person m-y allege that he is a mortgagee in possession oftKaerd 

8. 622 of the Civ. Pro. Code (XIV of 1882) does not annl^ fo o u 

the order, of which review is sought, is made by the^ High CouH ^^h! 
Court referred to in s. 622 is a Court olher than the High Court ’ 7 ^^^ 
PREMJI TRIKUMDAS, 17 B. 514 ® 


(28) S. 276—See REGISTRATION, 18 B. 13 


(29) Ss. 278, 273—See GRIM. PRO. CODE (ACT X OF 1882), 18 B. 581. 

(30) Ss. 278 and 2^^—Decree—Execution—Attachment—Application by third 

party for removal of attachment-Order refusing to remove aitachnient— 
Omission by third party to bring subsequent suit to establish riaht to 
attached property—Subseqxunt withdrawal of attachment by attachinn 
party—Effect of such Withdrawal-Subsequent claim to property bv tho 
party who had failed to remove attachment.—The pWiutifi was the assignee 
of a mortgage-decree, dated the 2nd May, 1885. In 1888 he attached the 
mortgaged property in execution of the decree, whereupon the defendant 
intervened and applied to have the attachment removed, on the ground 
that prior to the attachment she had purchased the land under a register¬ 
ed deed of sale, dated the 23rd June, 1888, Her application was rejected 
on the 27th September, 1888. Subsequently the judgment-debtors applied 
and obtained the Court’s permission to sell the land by private contract 
and on the Ist November, 1888, the plaintiff purchased it and withdrew 
his application for execution on the 20th November, 1886. In 1689 the 
plaintiff brought this suit against the defendant to obtain the removal of 
certain portions of a culvert erected by her on the land. The defendant 
pleaded that she was the owner of the property, having purchased it on 
the 23rd June. 1888. 

The Subordinate Judge passed a decree for the plaintiff, on the ground that 
though the plaintiff’s sale-deed was not entitled to preference over the 
defendant’s, still as she bad taken no steps to establish her right to the 
property in a regular suit after her application for the removal of the 
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plaintiff’s attachment had been rejeoted, effect could not be given to her 
purchase. On appeal by the defendant the decree was reversed, and the 
plaintiff preferred a second appeal. 

Beld confirming the appellate decree, that when the plaintiff withdrew his 
attachment on the 20t.h November. 1889, the parties were restored to the 
statiis quo ante. The object of the claim which was preferred by the 
defendant was, as oonteniplated by s. 278 of the Civ, Pco, Code (Aot 
of 1882), to obtain the removal of the attachment, and when that attach¬ 
ment was removed by the judgment-creditor’s own act, there was no longer 
an attachment or any proceeding in execution on which the order could 
operate to the prejudice of the claimant, and. therefore, there was no 
necessity for her to bring a suit to set aside the order. The defendant a 
title to tbe property having been acquired on the 23rd June, 1888, was 
superior to the plaintiff's, which was not acquired before November, 1888. 
GOPAD PURSHOTAM v, BAIDIVALI, 18 B. 241 

(31) Ss. 278 and ‘ 2 S 1 —Jurisdiction—Mortgage—Decree on viortgage—Sale in exe¬ 
cution — Clavn on property ordered to be sold binder a viortgage decree. 
Himatram obtained a decree upon a mortgage against Dewji in 1891, and 
applied in execution for the sale of the mortgaged property. On the pro¬ 
clamation of the sale being issued, Khushal intervened, alleging that the 
property had been sold to him by Dewji in 1893 at a private sale. The 
Subordinate Judge allowed his claim, and stopped the sale, being of opi¬ 
nion that he had power, under s. 287 of the Civ. Pro. Code, to make this 
order 
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Beld, that the order was made without jurisdiction and must be discharged. 
Proceedings by way of claim as provided by s 273 of the Oiv. Pro. Code 
(Act XIV of 1892) are not applicable where the property is directed to be 
sold under a mortgage decree, and s. 287 had no application. HIMAT¬ 
RAM V. KHUSHAL JETHIRAM GU.TAR, 18 B. 98 


(32) S. Order in attachvient proceeding, effect of—Judgment debtor not neces¬ 

sarily a party to the inoestigation under an attachment proceeding. 
plaintiff obtained a decree. The defendants appealed. At the hearing of 
the appeal in the District Court a question was raised as to whether the 
defendants were not barred by limitation from denying the genuineness 
and validity of the lease and mortgage, they having failed to do so in cer¬ 
tain execution proceedings which had taken place in 1890. It appeared 
that in execution of a decree against the father and the uncle of the defend¬ 
ants these lands had boon attached. The plaintiff on that occasion had 
intervened, and set up his mortgage and lease which he produced. They 
were then hold to bo proved, and the lands were ordered to be sold subject 
to the plaintiff's mortgage. Upon these facts the District Judge held that 
by the attachment of their lands in these execution proceedings the 
defendants had been subrogated either to the cause of the decree-holder ot 
to that of the plaintiff who intervened, and. therefore, they woco parties 
“ against whom the order was made." That order beotme conclusive 
against them within one year from its date, as they did not bring a suit 
to establish tboir right (art. 11, sch. II, Limitation Act, 1877). He, 
therefore, confirmed the decree of the Court of first instance. 

On second appeal to the High Court, 

Beld, reversing the lower Court’s decree, that the defendants were not neces¬ 
sarily to be regarded as parties agiinst whom the order in the execution 
proceedings was mad). Wnother they wore or not, depended on the facts 
of the case. The Court accordingly remanded the case that the District 
Judge might investigate the facts and p\ss a dooroe accordingly. AJIHAL 
NARSINHA V. SHAIKEKOLI TlMAlW, 17 B. 629 — *1* 

(33) Ss. 282 and 287—Stamp—Stamp Aot I of 1879, soh. I, arts. 16, 21—Decree 
—Execution—Sale of property subject to mortgage—Valuation of property 
sold—Computation of purchase-money—Certifloato of sale—Proclamation 
of sale—Mortgages noted in proclamation of sale—See STAMP, 18 B. 175. 


(34) 8. 283—Decree—Execution of dooroe—Attachment—Order for removal of 
attachment—Suit for a declaration that the property was liable to attach¬ 
ment and sale—Suit to set aside on order removing attachment—Defend¬ 
ant’s adverse possession—8, 246 of the Oiv. Pro, Code (Aot VIII of 1859)— 
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Lim.Utirn''Ac'? (Iv 187l)-Art. 21. sch. IT of the 

(35) S. 283-S.if fo eLtlisk ^60 

2 such suit to set up the tUle of a Third defer^dant 

derive,t from such persons is tainted mtVfZ, I own title 

^ogistrahon—Registration Act III of 1877 ss^9 l 1 Execution- 

property not contained in body of the deed 'nt ^ 30—Z)esc/-ipijojj of 

foot-note .-FeizpXMi owoed a ho(.se in Sura, OoT%\ “ 

he WHS adjudged a bankrupt by the Supreme (^n 1882, 

meuts, within whose jurisdiction he waTt^L ° Settle- 

merchant. On the 20.h Pebruarv 1884 he »v business as a 

house to Mr, Carew, the trustee in'bankr'uttcv fo“r th of the 

duled creditors, of whom the defendant was one Th® sche- 

mortgage on the house for advances made by hL defendant held a 

had an agent in India, one Nazar Mahnme/ , Mr. Carew 

was a partner in business. On the 20th November '^18°<W 

obtained a decree for Ks. 78,000 against Paizulla anA Plaintiffs 

m execution of this decree they attached the h ^ another person, and 

property of Paizulla. Prior to the attalmeni ^'^estion as the 

ation of the mortgage-debt due to him had obtain^^d°'^’*°'‘’ ““““‘der- 

house from Carew with posse.ssion. No’ further oonslde 

by him at the time of the transfer On th« off °°^s^^eratioo was paid 

the plaintiffs, ‘be defendant claimed the house*^a?o^rch! 

and the attachment was raised. The Dlaintiff^ thn Carew, 

s. 283 of the Cv. Pro. Code (Act XIV of X. to 

attach the house as the property of the.r judgmem deht 

(t^he respondents) contended that the transfof of til ^h°''' Plaintiffs 

the defendant was fraudulent, the defendant beine a 0°“? 

agent, and no consideration having been paid for t-hp Partner of Carew’s 

ant (appellant) contended that itVas'ufficlen for him Thedefend- 

Carew’s title was good, and that, if the house had validlv^,! 

It could Dot afterwards be attached for Fa-zulla’s deb^ ^ Th^ 

(^respoudents) on the other hand argued that the defenLnt 
be allowed to set up Carew’o title ; that the transfer hi n ' 

W.!..,, a.d.i,.. blliSt'for 

^luhou^h t^Shrh\ve"%?^^^ of fmud°?lTis ^uf ® f 

with Carew. If Caraw’s title neither'^cr/gllald in „lr wa\“^ 
any fraud of the defendant, and if the plaintiff’s claim faiLd o? n 
Carew s title alone, the defendant would not benefit by his^ own'^Trf 

iSL!!” ^ b»"pSiSi 

In a suit brought under s. 283 of the Civ. Pro. Code (Act XIV of laooi . 
establish the right to attach property, it is for the plaintiff to provf't^t 
the property in question is the property of the judgment-debmrs fhl 
onus of proof is upon him. He can have no right to attach . 

which IS proved either never to have belonged to his judgmenfde'bmr^'^^ 
having been his, to have passed out of his possession and ownershin ’ d 
become, in law, the property of others prior to the time at which lie. I 

meat is sought. The defendant in defending such a suit mav thcrlf ’ 
rely on the title of a third person, eiore, 

A conveyance of.immoveable property did not contain in the body of the dee,! 
a description of it sufficient to identify it. In a foot-note, however such 
a description was given, and it was signed by the assignee only The deed 
was accepted by the Registrar, and was registered, and a certificate to 
that effect was given under s. 60 of the Registration Act fill of 1877) 

The deed being tendered in evidence was objected to on tbe ground that it 
ought to be treated as unregistered, since it had been imoroDeriv ar>f^pnf 
ed for registration by the Registrar. ^ 

Eeld, that the error in accepting it, if error there was, did not invalidate the 
registration; see 2 1. A. 210. SHEER ADAMISUFBHAI v. Jamvahaq 
RaNCHORDAS, 17 B. 94 " ‘ ^ 

« • « Q 

(36) Ss. 285, 295—Concurrent decrees—Distribution of assets among several 
decree-holders—Sale in execution by inferior Court of property while under 
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an attachment issued by superior Court—Practice—Procedure—Decree— 
Execution—See EXECUTION OF DECREE. 18 B. 458. 

(37) S. -295—Decree—Execution — Rateable distribution of assets realised in 
execution—See EXECUTION OF DECREE, 18 B. 456. 

(36) Ss. 313, 315 and 622—Execution—Execution sale--Auction-purchaser — 

Return of purchase-money when judgment-debtor found to have wo saleable 
interest injyroperiy sold—Fact how found—-Judgment-creditor to havenotice 
— Party—Procedure —One Vithoba obtained a decree against Bapu, and 
in execution sold certain land which was purchased by Esat, who got 
a certificate of sale, and obtained possession. Subsequently the land 
was claimed by one Bhowani, who sued Bapu, the judgment-debtor, and 
Esat, the auction-purchaser, to sot aside the sale and establish his title 
to the land. He succeeded in his suit, and in execution got possession of 
the land. Thereupon Esat (the auction-purchaser) applied under s. 315 
of the Civ. Pro. Code (XIV of 1882), for a refund of his purchase-money, 
and the Subordinate Judge made an order directing Vithoba, the decree- 
holder, to repay it Vithoba contended that he ought not to have been 
ordered to refund the money without having an opportunity of proving 
that the property had been properly sold in execution of his decree against 
Bapu, and that as he had not been made a party to Bhowani’s suit he had 
had no opportunity of doing this. On application to the High Court, 

Held, that the order of the Subordinate Judge lor the restitution of the pur¬ 
chase-money was wrong. S. 315 provides that the purchase-money paid 
at an execution sale is to be returned when it is found that the judgment- 
debtor has no saleable interest in the property sold. It does not prescribe 
how the fact is to be ascertained, but the conclusion from s. 313 as well 
as from general principles is that it must be a finding on some proceedings 
to which the judgment-creditor was a party or at any rate of which he 
had notice. In the present ease there was no finding on which the Subor¬ 
dinate Judge could base his order for the restitution of purchase-money. 
VlTHORA v. Esat, 18 B. 594 — 906 

(39) S. Z 16 — What is the title which vests binder the section—Limitation in applica¬ 
tion of provisions of section—Confirmation of sale—Certificate of sale— 
Execution sale — Decree—Purchasers at successive execution sales—Title- 
obtained by first purchaser—Certificate of sale obtained by second purchaser 
before certificate obtained by first purchaser — PrioriUj. —On ‘27th February, 

1886, the plaintiff purchased certain land at a Court sale held in execution of 
a decree. On the 10th March, 1886, the same property was put up for sale 
in execution of another decree, and purchased by the defendant. The 
sale to the defendant was confirmed on 3rd July 1386, and the sale to the 
plaintiff not until the 2l8t July, 1886. Certificates of sale were issued to 
both plaintiff and defendant on the same day, vts., on the 22od Sep¬ 
tember, 1886, and on the 14th February, 1887, the defendant was put in 
possession. In 1889, the plaintiff brought this suit to recover possession. 

The defendant relied on s. 316 of the Civ. Pro. Code (Act XIV of 1882), Ho 
contondod that as under the section the title of a purchaser at a Court 
sale vests at the date of the confirmation of the sale to him, bis (the defend¬ 
ant’s) right was superior to that of the plaintiff, inasmuoh as the sale to 
him was confirmed on the 3rd July, 1886, while the sale to the plaintiff 
was not confirmed until afterwards, vie>, on the 21st July. 

Held, that the plaintiff was entitled to recover. By his prior purchase he 
had acquired an equitable or inohoate title to the property which was subse¬ 
quently perfected by the certificate of sale. Nothing, therefore, passed to 
the defendant under his second sale. 

The words “ the title to the property sold” in s. 316 of the Code of Civil Pro¬ 
cedure (Act XIV of 1832) mean the full porfooted title arising on the sale 
becoming absolute. It is that title which under the seotion does not vest 
in the purchaser until confirmation. That provision, however, need not 
necessarily bo construed as destroying any lesser interest wbioh arises by 
reason of general equitable principles. 

Quare. —Whether the provision in s. 816 as to the date at wbioh the title of 
the purchaser is to vest does not apply only to as between the parties to 
tbosuit and persons claiming through or under them. 
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Per Jardine J —ThA 

them would be surplusage Uthe Lep^^T'^r^ Persons claiming under 

(.0) s Z’ ? 

<i^°—P 2 irckasar at CouH-sale—r^n;^ . ^' ti' 375 

muon /or possession of purchased pr^TerL-nTf^'T‘'°'' ^<^^~Appli. 

appZ.y/orposses«o)t-imita;ion.-The r?/h ^ 

possession under s. 318 of the Civ. Pro ®PP'y for 

him when the certificate “ has been granted ”—h! accrues to 

been issued to him, and the period of lim'ita’tion f? ‘‘ 

to be computed from that day K IsRrv a 

ZURAN, 17 B. 228 ^ 'SHINATH TriUBAK v. Duming 

(S l."3S-|fe ACT r83?(BOMLTcr'”'’ 

manager7-slu hytoHgagee '^TLTcuZToTd^°''‘^''^'' 

possession of the other nilger-AvpUoaLn^oT'^ rnortgage and dis- 
by other jomt ”tana(,er.-KufhambS the owner «/ Possession 

the management of it to his three nephews Govind r 
Gajanan mortgaged the property loSalehrnS ^’ Narayan. 

gage and got a decree. In Leoution of^f he^ A ''*'® 

and purchased by Lakshman, who was put f®Tos 

Govind, one of the managers then annlifA r Possession by the Court, 
the Civ. Pro. Code (Act XIV of 18891 ^a?i ^ for possession under s. 335 of 
dispossessed. ’ be had been wrongfully 

mortgage from Gafanru^g^^ntt the refrL^ner Kmh ° by his 

who was in actual possession ao Ki'e Kushambhat; and Govind, 

others equally entitled to share in the (whether or not there were 

vent the'purchaser Lakshman taHn„ was entitled to pre- 

sessed had a cla m t be restored to 

The Coim nf'fi -^e^over possession of certain propef r 

preferred an appeal in forma pauperis to the^HiJh Coufr p ® 

appeal the parties entered into a compromise, under wh ch 

(mier alia) that the appeal should be withdrawn and thaf fh agreed 
should pay to GovernZnt the Court Tees wS the plaint respondent 
to pay both in the first Court and in theComt ofaSeah 

to w?thA appellants informed the Court of their intention 

to withdraw from the appeal. Thereupon the Government Pleader k,ter 

vened, and applied for an order directing the respondent to pay ; in accord' 
anoe with the terms of the compromise, all the costs payable^ to Govern 
ment on account of institution fees, &c., in the first Court as well afk. 
he appellate Court. This application was opposed by both parties. The 
Government Pleader then moved the Court to dispauper the appellants 
under s. 414 of the Code of Civil Procedure (Act XIV of 1882). 

Held, that the appeal having been withdrawn, no order could be made either 
under s. 412 or under s. 414 of the Code of Civil Procedure. 

Held, also, that it was not open to the Court to order the respondent to pay 
any fees on the strength of any agreement between the parties. Bai 
Chandaba V. Kuver Saheb Bapu SAHEB, 18 B, 464 

'(46) Ss. 470, 473—See InterpIiEader, i8 B. 231. 

(47) S. 491—Cfaim made by defendant for compensation for arrest-^Claim for 
compensation made by defendant in a summary suit when defendant has 
got leave to appear and defend^Cross claim when allowed-^Set-off^ 
Practice^Procedure^Summary suit^Civ. Pro, Code {XIV of 1882) 
ss. 532, 533.—In a summary suit, if a defendant has been arrested before 
judgment and claim compensation for such arrest under s. 491 he is 
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entitled on that ground to apply for leave to defend the suit and il &p7'iin(i 
facie case is made out, leave to defend should be given. 

Under the Civ. Pro. Code (XIV of 1882) a cross claim made by a defendant 
against a plaintifi cannot, in ordinary oases, be set up as a defence, except 
when it arises out of the very transaction sued upon and is in the nature 
of a set-ofi, but the special cross-claim provided for by s. 491 of the Code, 
t;i 2 .,aclaim for compensation for arrest on insuffioient grounds, may 
under that section be taken into account in any suit, and the amount 
awarded as compensation be awarded in the decree and thus pro tanto be 
a defence to the plaintiff’s claim in the suit. ROULET v. FETTERLB, 18 
B. 717 


Page 
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(48) 8. 521—See ARBITRATION, 18 B. 299. 

(49) S 525—Award—Application for filing the award registered as a suit—Objeo- 

tions taken by the defendant—Court precluded from filing award-See 

AWARD. 17 B. 674. 

(50) S. 539—Suit by trustees to eject a trespasser from trust property—Compro¬ 

mise- Set-off—Equitable defence—See COMPROMISE. 18 B. 721. 

(51) S. 662—Remand — Pract -ce - Procedure. —The defendant in a suit on a mort¬ 

gage applied, on tbo day fixed for the hearing, for an adjournment on the 
ground of illness. Her application was refused, and the Court heard the 
case exports and passed a decree for the plaintiff. The defendant appealed 
to the District Judge, who reversed the decree and remanded the case, oa 
the ground that tbo defendant’s application for an adjournment ought to 
have been granted. On appeal to the High Court, 

Held, discharging the order of remand, that the suit having been tried on 
the merits, the District Judge could not remand the case under s 562, but 
ought to have proceodtd under ps. 568 and 569. ParVATISHANKAB 
DURGASHANKAR v. BaI NAVAL, 17 B. 733 

(52) S. 574— Judqment of cppollate Court—Reasons for the decision to be stated. 

_R. 574 of ihe Code of Civil Procedure (Act XIV of 1882) is imperative. 

Under that section the appellate Court is bound to state the reasons (or 
its decision. 

A Court of appeal framed certain issues under s. 566 of the Code of Civil 
Procedure (Act XIV of 1882), and remanded them for finding by the 
Original Court. Oo the return of those findings, as neither party filed any 
objections, the appellate Court accepted these findings, without giving 
any reasons for so doing, or even stating in its judgment whether it con¬ 
curred in them or not, and confirmed the decree of the Original Court. 

Held, that the judgment of the appellate Court was not a judgment accord¬ 
ing to law. BHAGVAN V. KESUR KUYEUJI. 17 B. 428 

(53) S. 6l"t—Reference in execution of a decree—Fvial dccree.—A. question 

arising in execution of a decree cannot bo referred for the decision of the 
High Court under s. 617 of the Civ. Pro. Code (Act XIV of 1882), except 
where the decree is final. ORIENTAL LOAN ASSOCIATION, LIMITED v. 

George Pelham Hatch, 17 B. 736 
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(54) S. 622—See ACT XVII OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 

18 B 347. 

(55) S. 622—See ItAND ACQUISITION ACT (X OF 1870), 17 B. 299. 

(56) S. 622—Application and 2 nirpass of the section—Rerision.—An application 

under a. 622 of the Civ. Pro. Code (Act XIV of 1SS2) cannot be entertained 
in tbo case of those interlocutory orders against which, though no im- 
mediato appeal lies, a remedy is supplied by s. 591, which provides that 
they may be made a ground of object ion in the appeal against final decree. 

Tbo purpose with which s. 622 was framed was to enable a party to a suit to 
get a decision or order of a lower Court rectified by the High Court where 
there would otherwise bo no remedy. MOTILAL KASHIBHAI v. NANA, 

18 B. 35 .•* 633 

(57) S. 638—Seo INSOLVENCY, 17 B. 334. 

(58i S. 647 as amended by Act VI of 1892, s. i—Execution of decree—Applica¬ 
tion for execution drsmis'^ed for d< fault—Petoer of the Court to restore such 
application to ihe file —Cow^fMtcfjcn of Statutes.—Thero is nothing in the 
Code of Civil Procedure (XIV of 1882) as amended by Aot VI of 1892, 
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(1) See Administrator, 17 B. 637. 

(2) See Civ. Pro. Code {act XIV op 1882), 18 B. 717. 

(3) See INTER-PLEadBR, 18 B- 231. 

(4) See Jurisdiction, 17 B. 681. 

(6) See LANDLORD AND TENANT, 17 B. 631. 

Collector. 

(1) See Act XXTII op 1871 (PENSIONS), 17 B. 169. 

(2) See Pauper, 18 B. 454. 

Collusion. 

See Husband and Wife, 17 B. 624. 

Committee. 

See Mahomedan Law (Wakf), 18 B. 40i, 

Companies Act (VI of 1882). 

(1) 8. 11—See Company, 17 B. 472. 

(2) S. 13—See COMPANY, 18 B. 152. 

(3) S. 28—See COMPANY, 17 B. 672, 

(4) S. 125—See COMPANY, 17 B. 469. 

(5) S. 134—See COMPANY, 18 B. 65. 

Company. 

(1) Directors of company—Liability of directors for f mds of company applied in 
transactions ultra vires^Dealing in shares of other companies--Stale 
demand—Limitation—Limitation Act {XV 0 / 1877). s. 10.—The plaioiiS 
company was formed io 1864. By its memorandum of association its 
object was declared to be commission agency and general trading in cotton 
and also io goods and commodities suited for market in tne interior of 
India, The memorandum contained the following words:—“If found 
desirable, the company may effect purchases of cotton and produce in 
Bombay and ship to England and carry on such local trade as nsay seem 
profitable.” The company went into liquidation in 1867. In April 1890 
the present suit was filed against the defendant, who bad been one of the 
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procedure enacted* °ohlp. VII of Proceedings any of the 

forexL®itioa^whL“*h?sten“dUinlss^^^^^^^^^^ ^PPlication 

Sr/pi's:,! 'sri- --..y 

BEGAM, 18 B. 429 RAMNXSSA BegAM v- VaLIULNISSA 

for execution against his heirs The decree holder applied 

cation, holding^that he had r'jurTsdic^fn ot rif “I ^PP"' 

sirdars. The decree-holder then aDDliel ^or . . ® 

tion to try the suit if the deceased jurisdio- 

that Cjurt alsorejjoted the application on the am ^ sirdar, but 

of the Civ. Pro. Code (Act XIV of 18821 2 

torial jurisdiction of the Court is changed 

parties IS changed, and that the decree holder qIi m status of the 
that the decree was btnd.og against the heirs, who were°no*'“i*rdarf 

no’dTsirnoUoV as t^th'; ‘nftur^e* ‘oT“he°^a\'se° whi“h " 

jurisdiotion. Gauskha v. ABDUL Bopkha. to the 

(60) Ch.^XXI-See ACT III Oir 1876 (BOMBAY. MamlaTDAKS’ COURTS). 17 B. 

Claim. 
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Company— (Coniinwed), 

directors of the oompany, and it was alleged that after the formation of 
the company the defendant and his co-directore had carried on speculative 
dealings in shares of other companies and had used the funds of the oom¬ 
pany for this purpose, which was not warranted by the memorandum of 
association. Tbe plaintiffs alleged that their dealings, which wereduly set 
forth in their plaint, had resulted in a heavy loss to the company, and they 
now sought to recover from the defendant the sum of Rs.e3,37.700-13-5. 
There had been originally five directors of the company, but at the date 
of suit two of them were dead and two had become insolvent. The plaint 
was filed in April, 1890. 

Held (affirming the decision of Parsons, J.) (1) that the memorandum of 
association did not justify the directors of the company iu dealing in 
shares of other companies, and that the transactions complained of by the 
plaintiffs were ultra vires. 

(2) That the direotors were liable to replace the moneys of the company 
which they had misapplied by applying them to a purpose which ultra 
vires. 

(3) That 8. 10 of the Limitation Act (XV of 1877) does not apply to direotors 
of companies, the directors not being persons in whom the property of the 
company is vested as contemplated by that section. 

(4) That in any case the staleness of the demand was a valid defence to the 
action, the liquidators of the company having had full knowledge of the 
facts since the oompany went into liquidation, but no suit was filed until 
the expiration of twenty-three years, ICaTHIAWAR TRADINQ COMPANY, 

Limited v. Virchand Dipchand, 19 b. 119 

(2) Indian Companies Act (VI of 1882), s. l2—Contributory~Increase of capital 
—Illegal issue of shares'—Reditction of capital. —The Nawab of Beyla 
Spinning, Weaving and Manufacturing Company, Limited, was registered 
under the Indian Companies Act (X of 1866^. The original capital of the 
company consisted of Rs. 4,00,000 divided into 1,600 shares of Rs. 260 
each. In 1882 tbe capital of the oompany was increased by Rs. 1,00,000 
divided into 1,600 shares of Rs. 62-8. The resolution to increase the 
capital was not passed in accordance with tbe articles of association, i. e., 
'‘with the sanction of a special resolution of the oompany passed at a 
general meeting." On the 5th November, 1884, a resolution was passed 
at a general meeting of the company that the shareholders should 
take up the 459 shares of the original capital and 1,027 shares of the 
increased capital, which were then in tbe hands of the oompany in 
tbe proportion of one share to every two shares already held by them. 
In pursuance of this resolution tbe appellants took up several shares of the 
original capital as well as of the new capital. On 19th October, 1885, a 
general meeting of the company was held at which it was resolved that the 
resolution of the 5tb November, 1884, and all acts done in oonneotion 
with it should be set aside, that the shares taken by the share* 
holders in pursuance of that resolution should be taken baok by the 
company, and such amounts as had been paid by them on those shares 
should bo creditol to their names in the company’s books. This was 
accordingly done, and the shares wore transferred to tbe name of the 
company, Tn October, 1886, the company was wound up by order of the 
Court. In settling the list of contributories the District Judge of Surat 
bold that the appellants were liable, as oontribulories, in respect of all the 
shares which they had taken up in pursuaooo of the resolution of 5th 
November, 1884. On appeal from this deoision, 

Beld, that with respect to tbe shares of the original capital, the resolution 
of tbe 19th October, 1885, was illegal and invalid. It operated, not as an 
investment by the company of its funds in its own shares, but as an extin¬ 
guishment of the shares, and such extinguishment was virtually a reduc¬ 
tion of the capital, which could not be done without complying with the 
provisions of s. 13 of the Indian Companies Act (VI of 1SS2). The holders 
of such shares were, therefore, properly placed on the list of conttibutories. 

Held, also, that tbe issue of the shares of tbe new capital was illegal, as the 
resolution to increase the capital had not been come to in aooordanoe with 
the articles of association. It was, therefore, open to oompany to set 
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aside the resolution of 5th November vtru 

persons who held the new shares ceased to^he I'j 

therefore, be held liable as orntribatnr: ° shareholders, and could not, 

JUGJIWANDAS, 18 B. 152 ®' ®H™BHAI v. ISHWARDAS 

(3) Indian Companies Act (VI of 1882 ) ? 9 S oi,- 

Rights of a purchaser with nTce takimf^oZ'n “P- 

Notice- Contributory.-'^2Ty 

and Manufacturing Company, Limited wem Weaving 

fully paid up shares partly for work don’p anfl allotted to A as 

for the company. The ag^emrt Lder%\th"the"sht 
was not registered as required by s. 28 of Act VI of 1882. 

A sold three of these shares to D. who had no notice thaf fh« 
paid up. D sold the three shares to O ^ ^ ^^®J^^?renot fully 

of the company. The oompany was woind un director 

of the winding up. G was hoIdL of the three sha^res^ ‘'^u 

of contributories, the Court ordered G*s namp fr. k ’ the list 

respect of the three shares. ^'st in 

Held, that G was not liable as a contributory. Though G waq a rr. 
director of the company, and as suoh must have known thrt tho 

vZZZ^ r "P wirhcufcompryTug wiL s 2aZ A^^r 

VI of 1882, he was not on that account estopped from taking advanf^^ 
the equitable rule which protects a purchaser with notice takine W 
purchaser without notice. In re GuDABD.as Bhaidas, 17 B. 672 * 

(4) Indian Companies Act (VI of 18S2), s 134-mndinp up-Suit aoain<e 

company-stay of proceedings sohen petition to svind upispe„dino-%J, 

Court Rules No. 10 , cl. iri-Practice-Procedure.-ke sot 

the defendant oompany to reoover Rs. 10,000 The claim was^not difouted^ 

but shortly after the suit was filed another creditor filed a DeMnn fn 

up the oompany. This petition was pending wh^n the BuH oZo VnTor 

hearing but no order to stay proceedings had been obtained by tS defend 

ants and the plaintiff contended that under the ciroumstaLes he was 

entitled to obtain a decree, having regard to the fact that no suoh order had 

been made and that by the rules of the Court suoh order could on v bo 
mads m chambers. 

on application by the defendaots at the hearing, that the DrocPflf^m„= 
must be stayed. ViRBAIJI v. THE WADIA MILLS Company, 18 B 65 

<6) Share-holder—Executor, or administrator of a shareholder, riohis o1— 

Holding a share,'' meaning of—Agreement—Construction-DeclarafL,, 

decree—Specific Relief Act (I of 1877), s. ^2-Objection taken for first tirZ 
in appeal—Practice—Procedure.-Vtioi to the year 1863 W. Wallace carried 
on an extensive timber trade in Burmah. In that year the defendant com 
pany was formed for the purpose of taking over the business from him* 
together with the capital and assets engaged therein. The nominal canital 
of the company was Rs. 25,00,000 divided into one thousand shares of 
Rs. 2.500 each. On the 22nd July, 1861, an agreement carrying out the 
above object was executed between W. Wallace and the defendant oompany 
This agreement set forth the assets and property to be transferred, and 
classified them as 'a) “fixed assets,” which consisted of immoveable nro- 
perty, buildings, Ao., valued at Rs. 2,76,000or thereabouts ; and (6) assets 
other than fixed assets which consisted of what were called “forest opera¬ 
tions.” and of valuable contracts, rights and concessions from the King 
of Burmah, &c The agreement further specified the consideration to be 
paid to W. Wallace for each of these classes of assets. For the “fixed 
assets ” he was (under the 12th clause of the agreement) to receive one 
hundred fully paid up shares of the company. That clause contained 
certain provisions as to the payment of the ordinary dividend upon those 
shares, and concluded with the provision that the directors of the com¬ 
pany should not be bound to consent to or to recognize as valid any 
assignment made by W. Wallace, his executors or administrators of the 
shares, or any of them, within five years from the date of the registration 
of the company. 

For the remaining assets it was provided by the 13th clause of the agreement 
that W. Wallace, his executors, or administrators should be entitled, so 
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Com^ATiy—{Continued), 

long os he or they should hold the hundred shares, to an extra or yrefer&n^ 
tial d vidend pa.yMo oulot such surplus net profits as might remaio in 
aoy year after paying a dividend of twelve per cent, on all the shares of 
the ooxnpany including the said hundred shares and after setting apart 
an amount Ueft to the discretion of the directors) for the re9erve fund, 
Tbe said extra or preferential dividend was to be one-third of such 
surplus net profits. The said I3tb clause also provided that if W. Wallace 
died within the above stated period of five years, his executors or 
administrators should not beentitled to the said extra or preferential 
dividend after tbe expiration of the said period notwithstanding they might 
continue to hold tbe said shares. 

Subsequently to the execution of this agreement the business and assets were 
transferred to the company by W. W^allace, and one hundred fully paid up 
shares were duly allotted to him under cl. 12, and his name was entered 
on the register of shareholders. In 1888, W. Wallace, then domiciled in 
England, died. By his will he appointed his three brothers—R. Wallace, 
L. A. Wallace and A. F. Wallace—his executors, and he directed that his 
executors should hold the said shares and all his interest therein and 
attached to tbe holding thereof upon trust for such of his said brothers as 
might survive him, if more than one. as joint tenants. R. Wallace died ia 
tbe testator’s lifetime and only A. F. Wallace proved tbe will. On the 
27cb September, 1888, letters of administration, with tbe will annexed, 
were granted by the High Court of Bombay to the plaintifi in this suit 
(F. Yorke Smith) as attorney for the said executor A. F. Wallace. On 
the 29ih September, 1689, the said letters of administration were 
produced to and registered with the defendant company. Tbe hundred 
shares continued to stand in the testator’s name in tbe register of share* 
holders. In a parallel column in the register, under tbe beading " re¬ 
marks,” tbe following entry was made:—Administration in India to tbe 
estate of W. Wallace has been granted to Mr. Frederick Yorke Smith as 
attorney for W. A F. Wallace.” Save for this entry the register 
remained unaltered after the testator's death. 

Tbe plaintifi now sued to have it declared that cl. 13 of the agreement was 
still in operation, and that as such administrator as aforesaid he was en¬ 
titled to tbe extra or preferential dividend payable on the said hundred 
shares if and when there should be sufficient net profits to allow payments 
thereof under the said clause. Tbe company disputed tbe plaintifi’s claim. 
They contended that A. F. Wallace, the proving executor of the testator’s 
will, had ceased to hold the shares as executor, ar.d was bolding them as 
trustee under tbe specific bequest in the will, and that bo was only entitled 
to the preforonti.al dividends, if, at tbe time when such dividends were 
declared, he was bolding the shares in the oapaoity of executor and as an 
undistributed part of the testator’s estate. They insisted that the plaintiff 
should prove that be so bold tho shares before he could be entitled to the 
declaration sought for. The executor was examined in England on 
commUsion. lie deposed that tbe estate had been got in, and the debts 
paid ; that tbe estate bad not been divided, because it would not bo in 
accordance with tbe private wishes of the testator, which they (t.s., he and 
his brother L. A. Wallace) were aware of; that, apart from these private 
wishes, there was no reason why the estate should not be divided between 
his brother and himself. 

Held, by Farran, J., and by the Court of appeal, that the plaintiff was 
entitled to the declaration sought for. The executor or his attorney 
(tbe plaintiff) was still the rogisiored holder of the shares, and under cl. 13 
of the agreement it was intended that W. Wallace, his executors or admiui- 
strabors, should be entitled to the extra dividend so long as he or they 
should be the registered bolder or holders of the shares, wiihout reference 
to tho beneficial interest therein. There was nothing to be found in tbe 
agreoment, express or implied, showing the intention of the parties to 
regard anything but tho legal holding, and to go beyond that holding 
would virtually be to add a new term to the agreement. 

In appeal, the defendants contended that the Court would not make 
a declaratory deorce with regard to a right which (as in the present 
ease) was future and oontingent, there being no fund aotually in 
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Held by the Court of aopeal, that the present case was one in which in thp 

sho::m r 

existent, and although the exercise of it was undoubtedly contingent on 

^ balance of profits as contemplated by cl. 13 of the^ agree 
very nature of the agreement assumed that there might^nd 
probably would be such a balance, and a large sum had been already 
apphed towards the dividend in question. Further it was intended thiJ 

to^thp shouw exercise their discretion as to the amount to be carried 
o the reserve fond upon which the balance of profit available for throre 
dividend depended. It was, therefore, from the very nature^ of 
the case important that the directors should know for certain whether 

b'e of int r in e^i^tence as contended by 

the plaintiff, or had come to an end. The circumstance, moreover that 
the objection had been taken for the first time oo appeal would by’ itself 
be fatal to it. BOMBaY BUBMAH TRADING CORPORATION LIMITED 

v. F. Yorke Smith, 17 B. 197 ' 

(6) Suit bv liquid ilor agtmst skareholder-Limitation-Commencementof liability 
of shareholder in respect of shares-M-moranium of associaihn-Subscriber 
to mentorandurn--Attestation of signature of subsetiber —Want of attestation 

Irregular attestation—Indian Companies Act VI of 1882. s. ll._ a suit 

against a shareholder to enforce liability in respect of his shares if brought 
within three years from the date at which his name is inscribed in the re¬ 
gister as tbe holder of such shares, is not barred bv limitation. 


Where a memorandum of association of a company has been registered a 
subscriber cannot divest himself of his liability as a member of the co'm- 
pany, although his signature to the memorandum may not have been 

properly attested. Toe transaction m\y be irregular, but it is not void 

CHHOTALAL CHHAGANDAL V. DALSUKHR.\I!J HaRGOVINDAS, 17 B 472, 

(7) Suit by liquidator—Limitation—Allotment of shares—Commencement of share¬ 
holder's liability—Indian Companies Act (VI o/1882), s. 125.—The liquida¬ 
tor of the Gujrat Company in September, 1889. sued the defendant as a regis¬ 
tered shareholder of the company to recover a sum of Rs. 2.483 due from 
him in respect of his shares. The plaint set forth the particulars of demand, 
one of which was Rs. 250, being the amount of deposit payable before 
allotment on 16th July, 1886, and another a sum of Rs, 250 payable on 
allotment on 15th July, 1886. This suit was brought on 10th September 
1889. and the defendant contended that the above two items of claim were 
barred by limitation. The lower Courts, notwithstanding the statement 
in the plaint fouod, as a fact, that the allotment of the shares was really 
made in November, 1886. 


Held, therefore, assuming three years to be tbe period of limitation, that the 
claim was not barred. The debt due from tbe defendant did not become 
recoverable until be was registered a^ shareholder. MaLICHAND DHaraM- 
CHAND V. DALSUKHRAM HARGOVINDAS, 17 B. 469 
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Compensation. 

(1) See Civ. Pro. Code (act XIV of 1882), is B. 717. 

(2) See ENCROACHMENT, 17 B. 771. 

(3) See Landlord and Tenant, 18 B. 66. 

(4) See Municipality, 18 b. 184. 


Compromise. 

(1) Compromise of a bona fide claim a good consideration—Agreement to lend 

money on mortgage—Delay in completion of agreement—Subsequent 
agreement to pay interest from a certain date—Consideration for such 
agreement—Right to rescind—Time of essence of contract- Suit by lender 
against borrowac—Contract-Consideration—See CONTRACT, 17 B. 467, 

(2) Set’Of—Eouitable defence—Suit by trustees to eject a trespasser from trust, 

property—Civ, Pro. Code (Act XIV of 1882^. s. 539.—Dbarnidhar was 
the manager of a religious endowment called the Chinchvad Sansthan. 
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Compromise—(Cot2cZ«ded). 

On bis death in I852, disputes arose between Chinto and Ganesh regard¬ 
ing the management of the sansthan^ each claiming to be the heir and 
successor of Dharnidhar. After a long litigation they entered into a com¬ 
promise in 1881. by which a portion of thesansf^wn property, consisting of 
certain inani villages, lands, and vaTshasans, were a^^signed to Ganesh, and 
Chinto was left in charge of the rest of the sansthan property, together 
with all the rights, privileges, and maniians enjoyed by the hereditary 
trustee of the endowment. In 168G by a decree made in a suit called the 
“ Charity suit, ” Chinto was removed from his office, and the plaintiffs 
were appointed trustees in his place. In 1889 the plaintiffs filed the 
present suit to set aside the compromise of 1891. and recover back the 
sansihan property assigned to Ganesh under that compromise. Ganesh 
pleaded, by way of set-off or equitable defence, that if the plaintiffs were 
at liberty to set aside the compromise, they were bound to restore to him 
in lieu of the trust property assigned to him under the compromise certain 
private property belonging to his adoptive father which he had given up. 

Held, that Ganesh could not claim as a set-off or as an equitable defence 
to recover from tbe plaintiffs the private property, in question there being 
Dothii-g in the compromise to show that there was any exchange of private 
property for trust property. 

Held, also, that the suit did not fall under s. 539 of the Code of Civil 
Procedure (Act XIV of 1882). SHRI DhUNDIBAJ GaNESH DEV v. 

Ganesh, 18 b. 721 

(3) See Administrator. 17 B, 637. 

Concurrent Decrees. 

See Execution of Decree. 18 B. 158. 

Confession. 

See Evidence act (I of 1872). 17 B. 485. 

Confiscation. 

See ACT V OF 1879 (BOMBAY ABKARI), 17 B. 154. 

Consequential Relief. 

See Court Fees Act (VII of 1870), 18 B. 100. 

Consideration. 

See CONTRACT, 17 B. 457. 

Consignment. 

Consignment for sale—Advance by factor on consignment—Right of factor to sell 

goods consigned to him for sale below tbe limit of price prescribed by oon- 

sipnor Principal and Agent—Principal and factor—Bee PRINCIPAL AND 
agent, 17 B. 520. 

Construction. 

(1) See ACT V OF 1878 (BOMBAY ABKARl), 17 B. 154. 

(2) See ACT VII OP 1878 (INDIAN FOREST), 18 B- 670. 

(3) See Act I OF 1880 (BOMBAY KhOTI SETTLEMENT). 18 B. 133. 

(4) See ACT VI OF 1888 (BOMBAY, GUJRAT TALUKDARS), 17 B. 289. 

(6) See Act VIII OF 1890 (GUARDIAN AND WARDS), 18 B. 376. 

(6) See Bhao, 18 B. 283. 

(7) See CHARITY. 17 B. 351. 

(8) Sec Civ. Pro. Code (act XIV of 1882), is B. 429. 

(9) See COMPANY 17 B. 197. 

(10) See Contract, 17 B. 129. 

(11) See Math. 18 B. 507. 

(12) See Mortgage (Simple Mortgage Usufructuary), 17 b. 425 

(13) See Penal Code (ACTXLV op i860), I8 B. 758. 

(14) See Registration, 18 B. 896. 

(16) See Will, 18 B. 1, 7. 
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Contract. 

claim a good consideration-Agree- 
ment to lend money on mortgage—Delay in completion of anreement-Sub 
segment agreement ^ pay interest from a certain date—Consideration tor 
such agreement—Right to rescind—Time of essence of contract-Suit ^bl 

ent the plaintifi agreed to 

lend the defendant Rs. 30,000 on a mortgagee. By the agreement fha 

mortgagor (defeodaut) was to clear the title, and the time fixed for com 

® mortgage was not 

t^n the ‘5® stipulated time, in consequence of the non produc- 

Jhe r^^ title-deeds by prior mortgagees, who were to be paid ofi out of 

the ’’® plaintiff. On the 9th September, 1891 

tbe plaintifl s solicitors wrote to the defendant reminding him that the 

i‘?®'"t ®‘’T aod stating that the plaintifi would require 

interest to be paid on the money which he had with him Iving idle on the 

defendant s account. On the 24th September, 1891, the plaintiff formally 

tendered the Rs. 30,000 to tbe defendant, but as no mortgage-deed was 

then ready for execution, the money was not then paid. The plaintifi 

was always ready and willing to advance the money, but in consequence 

oiehl insisted on interest being paid from the 

1891. The title-deeds were ultimately produced at the 

on 7th December. 

layi, tne draft mortgage was sent to the defendant for approval. It con¬ 
tained a clause stipulating for payment of interest from 24th September 

1891 On the 9th December, 1891, the plaintiff bad an interview with the 

defendant. The two points then discussed were (D what time after due 
date should be allowed totbedefendant(mortgagor) for payment of interest; 

(2) whether interest on the principal sum should run from the 24th Sep¬ 
tember. 1891. On the first point the plaintiff gave way, allowingdefendant 

fifteen days instead of eight as originally provided. As to the second point, 
he declined to advance the money unless interest was paid from the 24th 
September, 1891. The defendant ultimately agreed to this. The mort¬ 
gage-deed was duly engrossed with a stipulation for payment of interest 
from the 24th September, 1891, and the 26th January, 1892, was fixed as 
the day for execution. On that day, however, one of the defendant’s 
daughters who had to execute the deed was absent, and the plaintiff 
refused to advance tbe money until her signature was obtained. Subse¬ 
quently tbe defendant refused to sign the deed on the ground that it contain- 
ed the clause for payment of interest from 24th September, 1891. He 
contended that be was not liable to pay interest from that date. The plain¬ 
tiff brought this suit claiming Rs. 1,865-12 as damages for the defendant’s 
breach of agreement. The lower Court held that although the original 
agreement of Slst August, 1891, mentioned no date from which interest 
should run, tbe defendant on tbe 9th December, 1891, had agreed to pay 
it from 24th September. 1891, and had made no objection on the point 
until February, 1892. Tbe defendant contended that, if such an agreement 
was made on the 9th December, 1891, it was without consideration, but 
tbe Court held that the plaintiff was at that date at liberty to rescind 
the agreement altogether, and that he ba.d consented not to rescind in 
consideration of being paid interest from tbe 24ih December, 1891. The 
lower Court accordingly passed a decree for the plaintiff. 

Semble that time was not of the essense of tbe contract, but 

Sfild that, in any case, under the circumstances there was consideration for 
the agreement made by the defendant to pay interest from tbe 24th Sep¬ 
tember. The plaintiff clearly regarded himself as entitled to rescind, and 
at the defendant’s request agreed to forbear to do so if the defendant 
would consent to pay interest from 24th September, 1891. The claim of 
the right to rescind was undoubtedly a real one and made in good faith, and 
the forbearance to enforce it might well be an inducement to tbe defendant 
to agree to tbe plaintiff’s terms, and the principle laid down in Miles v. New 
Zealand Alford Estate Co,, (32;Ch. D., 266) applied. DaDABHOY Dajibhoy 
V. PesTONJI MBRWANJI BARUCHA. 17 B. 457 = Chitty’a-8.C.C.R. 367 ... 29 

(2) Construction—Coustom or usage qualifying contract—Evidence—Evidence Act 

10 / 1872, s 92, proviso 5—Shipment, meaning of—Arbitration—Appoint- 

ment of umpire by arbitrators—Mode of appointment prescribed by con- 
tract^Delegation by arbitrators of their right to appoint umpire,—On 18th 
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April. 1890, the defendant sigDed a contract (No. 3053) to buy from the 
plaintiffs 25 bales grey dboties “June shipment, in four lots, with an 
interval of four weeks.” These goods were not supplied, as they could not 
be obtained at the price limited. Oo 24th September, 1890, the defendant 
gave the plaintiffs an order at an increased limit of price in the following 
terms:— Please telegraph your Manchester friends to purchase on my 
account 25 bales grev dhoties relating to No. 3063 at an all-round advance 
of Id. per pair oo original limits for November, December, January ship¬ 
ments, in three monthly lots, about 8 bales to be shipped in eaob month,” 
This order was accepted and the goods were shipped as follows ;—6 bales 
were handed to the carriers (the S. & N. W. Railway Co.| in Manchester on 
the 28th November, J890, and were shipped at Birkenhead on the 9th 
December, 1890; 6 bales were handed to the same carriers on the 4th 
December, 1890, and were shipped on the 13th December. 1890 ; 10 bales 
were handed to the same carriers on the 23rd December and 1 bale on 
the 24th December, and these 11 bales were shipped on the 6th January, 
1891. The defendant refused to accept the goods. He contended that 
the documents of 18th April and 24th September should be read together, 
and that the final contract was for November. December, January ship¬ 
ments, in three monthly lots at intervals of four weeks. He also con¬ 
tended that the shipment on the 9bb December. 1890. was a late shipment, 
and that he was not, therefore, bound to accept the goods under the con¬ 
tract. As to this last contention the plaintiffs alleged that by the custom 
of Bombay in the case of contracts made with members of the Native 
Piece-goods Association! the date of the carcier^s weight note was to be 
regarded as the date of shipment, and that, under such a contract as the 
one ID question, delivery to tbe Railway Company or other inland carrier 
was equivalent to shipment. This ou$tom, it was alleged, originated in 
consequence of the above Aesooiation having agreed, that all piece-goods 
ordered out by its members should be conveyed to Bombay by certain 
JiDGs of steamers only and by no others.. It was stated that, unless some 
such custom existed, it would in many instances be impossible for Bombay 
merchants to carry out their contraots, as no steamers of the selected 
lines might be available. The Judge of the Court of Small Causes at the 
hearing found that the alleged custom existed, and was generally accepted 
and understood by merchants and dealers in Bombay. 

On reference to the High Court, 


Held^ (1) that the contract finally agreed on was that 25 bales relating to 
No. 3053 fi e,, the document of the 19ih April) should be purchased on 

defendant’s account at an all round advance of Irf per pair on the original 
limits. Such bales to be shipped in tbe manner and at the times men¬ 
tioned in the document of the 24th September. 1890 ; 

(2) that evidence of the alleged custom or usage of trade was not admissible 
under s. 9i. proviso (5), of the Evidence Act (I of 1872) to explain or vary 
the natural and ordinary meaning of the words in the contract. The 
parties coutractod for a shipment on board of a ship or steamer, and to 
allow evidence of a usage that delivery to a Railway Company at an 
inland town should be regarded as equivalent to shipment on board a 
vessel at a seaport town would be bo allow ovidenoe of a usage repugnant 
to, or inconsistent with, the express terms of the contract. 

The contract in question provided that disputes between the parlies were to 
be referred to the arbitration of two merohants, and that should the arbi¬ 
trators bo unable to agree, they should appoint an umpire. The plaiutiffs 
and defendant referred their dispute to two arbitrators. These arbitrators 
disagreed in their report, and referred the case to the Bombay Chamber of 
Commerce for the appointment of an umpire. The Chamber of Commerce 
appointed an umpire, who made his award. 


Hefd, that the appointment of the umpire was invalid. The arbitrators 
could not delegate the power of appointment conferred on them by the 
contract. SMITH (J. C.l v. LUDHA GHELLA DaMODAR. 17 B. 129 = 
Chitty’s S.C.C.R. 320 

(3) Contract Act {["K. of 1872), s, 2^—Unlaxoful consideration—Agreement hy 

and defendant not to bid against each other at an aticfion—Specie 
fic Melief Act (I of 1877), s. 35—Fbtd confracf.—There is nothing 
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Contract-(Condarfei2). 


* onraSrTt an aiot“ion''°a°0 “°"® against 

blame in the transaction thlr.h a ‘® *>®’® '^8= to 

Naho Mores™? i^B 342 '^®f®“'^*“‘- Hari balkrishna v. 

(6) See nINDU LAW (JOINT FAMILY), 17 B. 718. 

See Landlord and Tenant, 17 b. 475. 


(5) 


(7) 


Contract Act fIX of 1872). 

(1) Ss. 20 and 65—See LAND REVENUE, 17 B. 407. 

(2) 8. 23“ See CONTRACT, 18 B. 342. 

(3) s. 27— See Specific Performance, 18 b, 702. 

(4) S. 46—See PARTNERSHIP, 17 B. 6. 

(5} S. 74—Interest—Enhanced rate in default of payment—Penalty-Liquidated 

damages—See INTEREST, 17 B. 106. ^ 

(6) 8. 151—Bailment—See RAILWAY COMPANY. 17 B. 723. 

Contractor. 


See Negligence. 17 B. 307, 

Contributory. 

See Company, 17 B. 672; 18 B. 152. 

Co-sharer. 

(1) See ADVERSE POSSESSION, 18 B. 613. 

(2) See Hindu Law (Joint Family). 18 B. 505, 

(3) See Landlord and Tenant, 18 b. 141. 

Costs. 


(1) Costs where lower Court grants an injunction and appeal Court refuses in¬ 
junction but awards damages—See EASEMENT, 18 B. 474. 

{2) Taxation—Attorney and client-Trustees—Bills of costs paid bij riajoriiy of 

trus(ees—Right of dissenting trustee to have bills taxed even after paymtnt, 
—In a suit relating to a charitable trust the decree directed that the costs 
of all parties thereto, when taxed, should be paid out of the trust fund. 
Certain bills of costs were subsequently furnished to the trustees by the 
attorneys. Two of the trustees thought the bills reasonable, and agreed 
that they should be paid. The third trustee objected to the amount of 
the bills as exorbitant, and desired that they should be taxed. Notwith¬ 
standing his protest, however, the other trustees paid the bills without 
taxation. He, thereupon, took out a summons calling upon bis co-trus¬ 
tees and the attorneys to show cause why the hills should not be taxed 
and why they should not refund any sum which bad been overpaid. 

Held^ that the dissenting trustee was entitled to have the bills taxed, 
although they had been paid, and that the High Court had jurisdiction 
to order taxation to be made. JiJIBHOY MUNCHEHJI JiJiBHOY v. 
BYBAMJI JIJIBHOY, 18 B. 189 

(3) See CiV. PRO. CODE (ACT XIV OP 1832), 17 B, 514; 18 B. 464. 

(4) See Interpleader, 18 B. 231. 

(6) See Mortgage (Redemption), i7 b. 32. 

(6) See Pauper, 18 B. 454. 

(7) See Practice, 18 b, 59. 

Counterpart. 


See Stamp, 18 B. 546. 
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Court-fees. 


(1) See PAUPER, IR B. 454. 

(2) See Stamp, 18 B. 209, 696. 

(3) See VALUATION, 18 B. 40. 

Court Fees Act (VII of 1870). 

(1) See STAMP, 18 B. 207. 

(2) S. 7—GUim for interest from institution of suit until payment—Stamp— 

Future mesne profits—See STAMP, 17 B. 41. 

(3) S. 7, cl3. 1-9—See STAMP, 18 B. 696. 

(4) S. 7, cl. 4 (c)— Act VII of 1887. s, &—Stamp—Consequential relief — Valua- 

lion of — Injunction—Talukdari Act, Bombay Act VI of 1888, s. 11— 
Jurisdiction.—Where plaintiffs sued for a declaration that they were 
entitled to share in certain talukdari estates and for an injunction to res‘ 
train defendant from cutting and removing timber from certain forests, 
or, if the injunction was not granted, for an order to defendant to keep a 
correct account of the timber removed, the First Class Subordinate Judge 
rejected the claim for want of jurisdiction. 

Held, that the suit w^s one for a declaration and consequential relief under 
s. 7, cl. 4 (c) of the Court Fees Act, and that as the claim was valued at 
Rs. 230 only, the appeal lay under Aot VII of 1837, s. 8, to the District 
Court. An injunction is in the nature of consequential relief. GULaB« 
SINGJI V. LAKSHMANSINGJI, 18 B. 100 

(5) 5. 7. cl. 4. suh-cls. (c) and (d)— Valuation of suit -Valuatioyi of a for 

injunction—Injunction—Appeal —Order rejecting plaint as insufficiently 
stamped, —A suit for declaration of right and for an injunction falls under 
8. 7, cl. 4, sub-ols, (c) and (d) of the Court Fees Aot VII of 1670. The 
valuation of the relief sought in suoh a suit rests with the plaintiff, and 
not with the Court. 


A. sued B. and C. (I) for a declaration of his title to certain property, and 
(2) for an injunction restraining C. from paying, and B from receiving, an 
allowance of Rs. 2,400 a year out of the income of the property in dis¬ 
pute. A. valued each of the reliefs sought at Rs. 130, and affixed a Court* 
Ice stamp of Rs. 20 to the plaint. 

The Court of first instance rejected the plaint as insufficiently stamped, 
holding that the claim for the injunction sought should have been valued 
at ten times the annual allowance paid by C. to B., as provided by s. 7, 
cl. 2 of Act VII of 1870. 


On appeal to the High Court, 

Held, that the suit fell under s. 7, cl. 4. sub-ols. (c) and (d) of the Court 
Fees Act, and the plaintiff had a right to put bis own valuation on the 
relief sought. 

Held, also, that the order rejecting the plaint as insufficiently stamped was 
appealable. SardarSINGJI v. GANP.ktSINGJI, 17 B, 56 

Court of Agent for Sirdars. 

See Sirdar, 17 B. 224. 


Criminal Misappropriation. 

Bee Penal Code (Act XLV of i860), 18 B. 212. 

Criminal Procedure. 


Charge—Alternative charge—Contradictory statements—Statement made to a 

police officer during a police investigation—Contradictory statement 
made before a Magistrate holding a preliminary inquiry—Giving false evi* 
dence-Indtan Penal Code (Act XLV of 1860). 8. 193-8epatate charges. 
See Penal Code (XLV op i860), is B. 377. ^ ^ 

Crim. Pro. Code (Act XXV of 1861). 


8. 76—See Habeas Corpus, 18 B. 636. 


Crim. Pro. Code (Act X of 1872). 

(1) Ss. 281 and 390—See INSOLVENCY. 17 B. 334. 

(2) S. 454—See PENAL CODE (ACT XLV OF 1860), 17 B. 260. 
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Crim, Pro. Code (Act X of 1882). 

bI “T ^ ■’ B- 

oS:^Xvzi‘zz%f: “r “““ 

dicuon of CvU Court aftefoTer^-n^ 133-./uri,. 

0/ tztle to land-Specific Eehef Act (lot f 

an order againpt ihe plaintifi uodar ? nf 'nf' ri*'- made 

of 1S82,. for the removal of aVr^m o/zi ^L n^ X 

shop as an obstruction to the publ/e way^'^ThT 
brought this suit against the Secr^eUry of StateTor T• ®A ^*^®f®"P0D. 
declaration that the land on which the ofzl ^ 

not that of the Goyernment. property and 

.Hclrf, that the public roads being vested hv s 87nffhoro.,a r> 

SzX"L°iSii 

the Specific Relief Act (I of 18771 th^ s. 42 of 

Government had taken possession of the land! 

^‘pTayed’for“vas'’ JakL‘lway‘bylh? lasfciauTe'ofI “si'whi 

in ;U‘stL°tr;'clifc“ourr>:^^ 

India in Council v. Jethabhai Kalidas, 17 b. 293 , ™ 

(3) Chap. XIV—See PENAL CODE (ACT XLV OF 1860), 18 B. 377 . 

(4) Ss. 227 and ^‘31—Charge—Alteration of charge—Conviction for an nff,nco 

^fferent from that with which accused is charged—Extradition—'Lex t(fn — 

The accused were subjects of His Highness toe Gaekwar of Barodr Thev 
are extradited for committing dacoity in British India. The Magistrate^ 
who held a preliminary inquiry into the matter, committed the acLLd to 

f ® P®oal Code (XLV 

of 1860). The Sessions Judge amended the charge to one under s. 395 

on the ground that, as the accused bad been extradited on a charge under 

B.395. they could be tried and convicted only under that section and no 

other. At the end of the trial, the Sessions Judge finding that the accused 

were guilty of theft, but not of dacoity, acquitted them. 

Held, reversing the order of acquittal, that it wag competent to the Sessions 
Judge to alter the charge uoUer s. 227 of the Code of Criminal Procedure 
(Act X of 1882) and under s. 238 to convict the accused of the minor 
offence, which the evidence established. 

Held, also, that the Coda of Criminal Procedure was applicable as lex fori 

Queen-Empress v. Khoda Uma, i7 b. 369 

(5) S. 235—See PENAL CODE (ACT XLV OF 1860), 17 B. 260. 

(6) Chap. XXII—See ACT VI OF 1873 (BOMBAY DISTRICT MUNICIPAL), 17 

B« 731. 

(7) 5,263 [h)^Summary trial—Magistrate’s finding to contain a statement of the 

reasons for a conviction.—odor s. 263 (h) of the Code of Criminal Proce¬ 
dure (Act X of 1882) a Magistrate, in recording his reasons for a conviction 
must state them so that the High Court on revision may judge whether 
there were sufficient materials before him to support the conviction. 

Queen-Empress v. Shidgauda, 18 B, 97 

(9) Ss. 289-292— Practice--Proc 0 dure—Several persons tried jointly—Right of 
reply where one of several accused calls witnesses and the others do not. 

See Practice, 18 B. 364. 

(9) S. 386— 800 ACT IX OP 1890 (RAILWAYS). 18 B. 440. 

(10) 5. 423, cl. {b)—Sentence—Alteration of sentencein appeal—AppellateCourVs 

power to alter a sentence of fine into one of imprisonment. —A Sessions Judge 
has DO power to enhance a sentence in appeal, by altering a sentence of 
fine into one of imprisonment. QueeN-EmPRESS v. Dansang Dada, 

18 B. 751 

(11) S. 426—800 INSOLVENCY, 17 B 334. 

1067 


Page 


191 


240 


573 


1010 



GENERAL INDEX. 


Crim. Pro. Code (Act X of \%%2)^{OontiniLed), PAGB 

(12) S. 432—See GAMBIilNQ, 17 B. 184- 

(13) Ss. 478 and 195—Ciu. Pro. Code (XIV of 1882). ss. 278, 21^—Inquiry into 

claim to attached property—Civil Court's power to commit the party 
making such claim or his witness on a charge of forgery—Subsequent civil 
suit by claimant to establish his right to the property—Stay of criminal 
proceedingspending civil litigation. —It is not an invariable rule that 
criminal proceedings should be stayed during the pendency of oivil litiga« 
tion regarding the same subject-matter. 

Certain property was attached in execution of a decree. Thereunon accused 
No. 1 applied to have the attachment raised, on the ground that he bad 
purchased tbe property from the judgment*debtor under a sale-deed 
executed long before tbe date of tbe attachment. In the summary inquiry, 
which was made under s. 278 of the Code of Civil Procedure (Act XIV of 
1882), he produced tbe sale-deed, and accused No. 2 was called as his 
witness and supported bis claim* The Subordinate Judge found that the 
deed was forgery, and rejected the claim- Proceeding then under a- 478 
of tbe Code of Criminal Procedure (Act X of 1882), he held the inquiry 
directed by that section, and committed both the accused to the Sessions 
Court on charges of perjury and forgery. During tbe pendency of the 
inquiry under a. 478, the accused No. 1 hied a oivil suit to establish the 
genuineness of the sale-deed and set aside tbe attachment. He also 
applied to tbe High Court to quash the commitment or stay the criminal 
proceedings pending the disposal of tbe civil suit. 

Beld, refusing the application, that the mere fact that a regular suit was 
hied to establish tbe genuineness of the sale-deed was not a sufficient 
ground for quashing tbe oommitment, or for adjourning the trial pending 
tbe hearing of the civil suit. 

Held, also, that the power given to a Oivil Court under Chap. XXXV of 
tbe Code of Criminal Procedure (Act X of 1882) to take action regarding 
" any ohence referred to in s. 195 ” is not ordinarily restricted, in regard 
to ohences relating to documents, to such offences only when committed 
by a party to tbe proceeding in which tbe document was given in evidence. 

It extends also to such ohences when committed by a witness of the party. 

In re Devji VALAD BhaVANI. 18 B. 681 ... 896 

(14) S. 487— Magistrate competent to try an accused person for disobedience of a 
summons issued by him as Mamlatdar,—k Magistrate is not debarred 
by 8. 487 of the Code of Criminal Procedure (Act X of 1882) from trying 
an accused person under s. 174 of the Indian Penal Code (XLV of 1860) for 
disobedience of a summons issued bv him in his capacity of Mamlatdar. 

In construing s. 487 of Act X of 1882, ehect must bo given to the words " as 
such Judge or Magistrate,^* and these words must be read in conneotion 
with all tbe three classes of offences previously referred to. QUEBN- 

Empress v. Raiji Daji. 18 B. 38o (F.B.) ... 761 

(16) S. 488— Maintenance — Illegitimate children — Right of a married jvotyinn to 
claim maintenance for her illegitimate children—Evidence of wife to prove 
7i'jn access — Evidence — Presumption of legitimacy — Evidence Act (I of 
1872), s. 112.—A married woman is entitled under 8. 488 of the Code of 
Criminal Procedure (Aot X of 1882) to claim maintenance for her illegiti¬ 
mate children from the putative father. 

A wife can be examined as to non-access of her husband during her married 
life, without independent evidence being first offered to prove the illegiti¬ 
macy of her children. Rozario v. INGLES, 18 B. 468 ... 822 

(16) S. 491—Habeas Corpus—Foreigners—Aot III of 1864, validity and applica¬ 

tion of —Powers of legislation of the Governor-General in Council—Indian 
Councils Act (Stat 24 and 25 Viot., c. 67), s. 22—Warrant to arrest and 
imprison Form of warrant —Service of warrant—Procedure—'See HABEAS 
CORPUS, 18 B. 636. 

(17) Ss, 517 and b'Hi—Property seized by the police pending aii inguirp or trial 

under a search-warrant issued by the Court—Magistrate's poxver to deaf 
With such prooerty xohere no offtnoe is committed.—Section 623 of the Coda 
of Criminal Procedure (Aot X of 1882) does not apply to property wbioh is 
produced before a Court in the course of an enquiry or trial under a search* 
warrant issued by itself nnder s. 96 of the Code. To suoh property a. 617 
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Crlm. Pro. Code (Act X of \8S2)—(Concluded). 

alone would apply ; and if no ofience is found in respect thereof, the Court 
from P°«^esaion 

The scope of s. 523 must be confined to property seized by the police of their 
own motion in the exercise of the powers conferred on them by law for 
instance under ss. 51, 6 i. 164 or 165 of the Code of Criminal Procedure. 

Ptr Telang, J. Under s. 523 of the Code of Criminal Procedure a Maeis- 
trate IS bound to institute an enquiry before making any order touching 
the right, not of property, but of possession to the property, seized by the 
police. In re RataNLaL Rangildas, 17 B 748 

(18) S. 555—Judge Disqualification of a Judge—Personal interest—-Bombav 
?UDaE 18 ^b'* 442 ^^ 84-Municipal ofience-See 


Criminal Proceedings. 

Stay of criminal proceedings pending Civil litigation—See Grim. Pro Code 
(ACT X OF 1882), 18 B. 581, 

Cross claim. 


See Civ. Pro. Code (Act XIV of 1882), 18 B. 717. 

Crown Grant* 

See ACT VH OF 1878 (INDIAN FOREST), 18 B. 670. 

Custom. 

See CONTRACT, 17 B. 129. 


Damages. 

(1) Contract—Contract to sell from 2,500 to 3,500 tone of coal—Breach of con¬ 

tract—Non-delivery of coal—Number of tons on which damages to be 
calculated—See ARBITRATION. 18 B. 299. 

(2) See ADMINISTRATOR, 17 B. 637, 

(3) See Easement, 18 B. 474. 

(4) See Encroachment, 17 b. 771. 

(5) See INAM, 18 B. 3l9. 

(6) See Municipality, 18 B, 547. 

(7) See Negligence, 17 B. 307. 


Damdupat. 

Hindu Law—Rule of damdupat when applicable—Interest—Amount of interest 
recoverable by a Hindu—Mortgage—Hindu creditor claiming interest 
from a debtor not a Hindu*—R)demptloa suit—Supreme Court Charter, 
Clause 29-See HINDU LAW (GENERAL). 18 B. 227. 


Debate in Legislative Council. 

See Act 1 OF 1880 (BOMBAY KhOTI SETTLEMENT), 18 B. 133. 


Declaration. 

(1) See COMPANY, 17 B, 197, 

(2) See Execution of decree, i8 B. 260. 

Declaratory Decree. 

Declaration of title to land—Specific Relief Act (I of 1877), s. 42—Grim. Pro, 
Code (Act X of 1882), 8. i33-Ordet for removal of an obstruction standing 

upon certain land-Owoership of such land—Effect of Mjgistrate’s order 

under a. 133 —Jurisdiction of Civil Court after order made—See CRIM. 
Pro. Code (Act X of 1882), 17 B. 293, 


DccrGG 

(1) Amendment of-Civ. Pro. Code (Act XIV of 1882), s. 206—Praotice-AppeaJ— 

See Practice, 18 B. 542, 

(2) See HUSBAND AND WIFE, 17 B. 624. 

Deed. 

( 1 ) Gift—Necessity of possession—Attestation of deed, effect of—See Hindu 
LAW (GIFT), 18 B. 688. 
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Deed— {Conclitded), Pagb 

(2) Property comprised in deed—Oonstruotion—General words—Particulars of 
property stated in deed—Leading description—Falsa demonstratio— 

Vendor and purchaser—Bhag—Bhagdari Act (Bombay) V of 1862, s. 3— 
Mortgage—Alienation of a portion of bhag—See Bhag, 18 B. 283. 

Defamation. 

(1) Penal Code (XLV of 1860), 5. Statement by a witness—Privileged-Wit- 

ness. A witness cannot bo prosecuted for defamation on account of 
statements made when giving evidence in the witness.box. QUEEN- 

Empress v. Balkrishna Vithad,!? b. 573 ... 374 

(2) Penal Code (Act XLV of 1860i, s, 500— Statement by witness — Privileged. —A 

witness cannot be prosecuted for defamation in respect of statements made 
by him when giving evidence in a judicial proceeding. QUEEN EMPRESS 
v. BabAJI, 17 B. 127. ... 03 

(3) Sending a notice containing defamatory matter to theoomplainant—Publica¬ 

tion—Indian Penal Code (XLV of 1860), ss. 499, 500—See PENAL CODE 
(ACT XLV OF 1860), 18 B. 205. 

Delay. 

(1) See Contract, 17 B. 457. 

(2) Bee Limitation, 18 B. 84. 

(3) See Mortgage (Redemption), 17 b. 711. 

(4) See Practice, 17 B. 29. 

Delegation. 

See Contract, 17 B. 129. 

Denial. 

See Landlord AND Tenant, 17 B. 631; I8 B. 110. 

Desaigiri Stikhdl. 

See Registration, 18 b. 92. 

Dhara Lands. 

See ACT I OF 1880 {Bombay Khoti Settlement), 18 B. 244. 

Dhurm, 

See Charity, 17 B. 351. 


Directors. 

See Company. 18 B. 119. 

Discovery. 

(1) Production Documents of title—Refusal to produce—Ejectment—Piaotioe 

—Inspection—See PRACTICE, 17 B. 681. 

(2) See Practice, 17 B. 384. 

Discretion. 

(1) See Act III OF 1876 (BOMBAY MAMLATDARS* COURTS), 18 B. 449 

(2) See Charitv. 18 B. £61. 

(3) See Specific Performance, 18 B. 702. 

Distribution. 

See Execution of Decree, 18 b, 468, 

Divankhana. 

See Easement, 18 B. 474. 

Divorce. 


Rnlfc hv Matrimonial Court— Act XV of 1866 — 

WH^^ ani^ ! judicial separation-Alimony after decree dismissing 
wife 8 suit and pending appeal—Alimony pending petition for review ot 

17 ™146 i*llotment of alimony-See HUSBAND AND WIPE. 

(2) Husband and wife-Decree based merely on admissions and without record- 

mg evidonoe—Adultery—Collusion— Practice—Procedure—The Indian 
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Divorce—(ConcZttded). 


(3) Par.ig-Parsi Marriage Act XV of 1865-Minority-Guardians-Practice 

Procedure- Husband and wife—See Husband AND Wife, 18 B. 366. 


Divorce Act (IV of 1869). 


(1) Ss. 3, cl. 3, 14 and 17—See HUSBAND AND WIPE, 17 B. 624. 

(2) S. 36—See HUSBAND AND WIFE, 17 B. 146. 


Dock Authorities. 

See SALE OP GOODS, 17 B, 62. 


Doctrine of Marshalling. 

See Mortgage (Marshadding), 18 B. 160. 

Documents. 


See Practice, 17 B. 581; 18 B. 737. 

Donatio Mortis Causa. 

See Hindu Law (Gift), 17 B. 486. 


Drainage. 

Righb of—See BASEMENT, 18 B. 382, 

Drawee. 


See HUNDI, 18 B. 570. 


Drawing Toddy, 

See act V OF 1878 (BOMBAY ABKARI), 18 B. 428. 


Casement. 

(1) Easement of necessity—Light and air—Severance of tenements by grantor-^ 

Implied grant-implied reservation of easement—Derogation of grant _ 

Reservation of easements of necessity—‘Injunction^Eosements Act Vo/1882 
s. 13.—One Wallabh was the owner of a certain house behind which was* 
a courtyard or chok, half of which belonged to him and the other half to 
one Mancharam, (the defendant’s father), who owned a house close by. 
Two of the rear rooms of Wallabh’s house abutted upon his portion of 
the chokf and had two doors opening out into the chok. In 1861, Wal¬ 
labh sold {inter alia) his half of the chok to Mancharam. The conveyance 
contained no reservation of any rights over the chok, Wallabh having 
died in 1875'76, his widow Jamna sold bis bouse to the plaintiff, and 
shortly afterwards the defendant (Mancharam’s son) put up a hoarding 
on the chok which blocked up the above mentioned doors of the plaintiff’s 
house, and obstructed the light and air passing through them into the 
said two rear rooms. The plaintiff sued for an injunction. 

Eeldy that as Wallabh had made an absolute sale to Mancharam of his por¬ 
tion of the chok, expressly reciting that he had reserved no interest in the 
chok, it would in the circumstances of this case be contrary to equity and 
good conscience to hold that he impliedly reserved a right of light and air 
over the chok, so as to prevent B, from building on the chok and thus 
obstructing the windows and doors in Wallabh’s house overlooking the 
chok. 

Held, also, that the case was not governed by s. 13, clause (c) of the Ease¬ 
ments Act (V of 1882), which was notextended to the Bombay Presidency 
till Act VIII of 1891 was passed, ChuniDAD MANCHARAM v. ManI- 
SHANKAR ATMARAM, 18 B. 616 

(2) Light and air—Ohstruclion—Injunction or damages—Specific Relief Act I of 
ISn—Costs—Costs where lower Court grants an injunction and appeal 
Court refuses injunction, but awards damages, 'The plaintiff was the 
owner of a house in Jambulwadi Street in Bombay. The defendant owned 
a house to the east of it, and between the two houses was a gully three 
feet seven inches wide the part of which next the defendant’s house was 
a gutter On the ground floor of the plaintiff’s house were four windows 
and on the first floor two windows all looking out into the gully and all of 
them ancient windows. The defendant’s house originally was a little 
higher than the plaintiff’s house and consisted of a ground floor, a first 
floor and a loft Shortly before suit, the defendant pulled down this house • 
and on the Lme site began to build a new four-storied house with a loft. 
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Easement—(Con/m««d)* 

The plaintiff sued for an iojuoctioQ. alleging that this new house, which 
would be of mach greater height than the oil one, would completely 
block up his accioot windows and cause him muerial damage, there 
being no other windows in his house on the side next the defendant, 
Tbe defendant in his written statement denied that bis new house would 

cause material damage to the plaintiff. He alleged that his old house, 
which was higher than the plaintiff’s, had a projecting cornice, so that 
hardly any direot light came to the plaintiff’s windows, which were 

almost, if not entirely, lighted by the light that came from each end of 
the gully. Ho further stated that his new house would have no cornice 
and that he had widened the gully, so that light to the plaintiff’s windows 
would not be appreciably diminished, but that even if the passage had 
not been widened there would have been little diminution of light. Ha 
also alleged that the plaintiff bad other windows and sources of light than 
tbe said six window?. While denying all damage, the defendant, however, 
to avoid litigation and without prejudice paid into Court Rs. 200, which 
he said was more than sufficient to compensate the plaintiff. 

After filing the suit the plaintiff obtained a rule for an injunction at the date 
of which the walls of the defendant’s house had been built up as fat as 
the second floor. The rule was subsequently discharged, the defendant 
consenting that the case should be argued at the hearing as if the new 
house was then in the same condition. The defendant, however, subse¬ 
quently continued to build, and at the date of hearing it was praotioally 
complete. ^ 


The lower Court (Starling. J.) found that prior to the building of the new 
house direct light came to the plaintiff’s windows to the extent at all 
events of 5^, and in addition to this a considerable amount of lateral light 
came to the windows over the defendant’s roof. The Court held that, as 
the plaintiff had a right to this light by prescription, he was absolutely 
entitled to the whole of it: that tbe defendant had by his new building 
out off all the direct light, and that praolioally all the light left to the 
plaintiff was reflected light, the amount of which depended on the condi¬ 
tion in which tho defendant might choose to kiep the walls of his house. 
Under these circumstanoes the lower Court, looking at the house as if it 
was still in the oondition in which it was at the tima the injunction was 
discharged, held that tbe plaintiff was entitled to a mandatory injunction, 
and directed the defendant to remove tho upper portion of the house 
which had been built since that time. On appeal' 

Held, that although the plaintiff’s light had been sensibly diminished by the 
defendant e new building, there had not been suoh a large, material and 
substantial damage as to require interference by iojonotion, or that the 
plaintiff’s room bad been rendered unfit for the purpose for which it 
might reasonably be expected to be used. 


The appeal Court, therefore, varied the decree of Starling, J.. and refused ai 

injunction, but ordered the defendant to pay the plaintiff Rs. 600 a 
damages. 

On the question of costs it was argued for the defendant (appellant) thath 
should be given his costs of appeal, as he had succeeded in setting asid 
the injunction granted by the lower Court and should also get his cost 
of hearing in the lower Court, as the whole contest there had been as t 
the right to an injunction, which in appeal had been refused. The defend 
ant had paid Rs. 200 into Court when he filed his written statement, am 
would have paid more if he could have obtained any indioation from thi 
plaintiff of the amount that would satisfy him. Nothing, however, woul 
satisfy the plaintiff but an icjunccion, and he had failed to get it. 

HeW that the plaintiff should have his costs of hearing in the lower Com 

inot wand of the proceed 

InnM K ^ ^ an injunction before the trial. The ordinary rul 

should be observed, and the costs should follow the event. The event ii 

this ease was that the plaintiff had proved his case against the defondani 
although he had not got the precise form of relief which he wanted. If 
party substantially succeeds, ho is entitled to his costs. Qhanashai 
N, NADKARNI V, MOROBA RAMCHANDRA PaI. 18 B. 474 


1072 


paqb 







GENEEAL INDEX. 


Easement—{Co«<in^^e^ 2 ^ 

Pi..di.g ..d „,a„„ 

dedicated by owner of land for convenience way—Place 

such open space—Covenant nr ora^*- adjoining houses—User of 

17 B. 648. or grant presumed-See ENCROACHMENT, 

(4) Right oj way — Prescriyiion—PrescrivUve rinhf n ^ , j 

branches of his trees overhanginl Z Zi& iLd jf fZed'll 

ant to go on to the plamOJf's land !o coZcltlJt^7^Zn 

-The defendant having acau^red f overhanging. 

branches of his trees overhanging the plaintiff’s lan/'^h'^ 
held that hehad a right to go^on^olL'^Sff’s land for^b°'"^' 
gathering the fruit of trees on the erounff (hot “ for the purpose of 

have the branches of his tre'erothfnging the ‘ 

ryV:S:--” P-^ts^o?'tTe^fra^n!rh“el t"'ttrt 

plaint. 

prescriptive right to have the branches overhanging the land“°VdT„Ma 

no. be said to be accessory to the latter right in the sense of hein^ 

the limits of that right. Naik PARSOTAM GHPr» v n ^ 
FATELAIj GOCULDAS. 17 B. 745 GHELA v. GaNDRAP 

(5) Right of way—Right of drainage—Mortgage—Mortaaoe of imvf ni ^ i, 

Easement over the other part granted\o\he ,nar7ga% by Te mltaZaefl, 
-Subsequent sale of parts of the house to differ en7owlers-Saif at 
gaged part subject to the mortgage-Mcrtgage pa,d off by purchaser 
chaser s 7ight to easement—License—Grant of right of wav in a marinJ 
of part of property of mortgagor-Beservation by mortgagor If similZZf, 
tn respect of other property not mortgaged by him-Vendor and JurclJsel 
-Sale of land subject to a mortgage giving a right of way-Morfgage Taid 
off by purchaser—Mortgagee not a party to conveyance-Receipt formortlaat 
money endorsed on conveyance.—V., the owner of a house, mortgaged the 
east portion of it to M. in 1878. The mortgage-deed gave to the mortgagee 
the use of a certain privy situated in another part of the hou^e and 
right of way to it through a certain bol or passage. V, subseauentiv cni/i 
the whole house to G.. and C.. in 1880. mortgaged the western part of it 
to R., who got a decree, and in execution the part mortgaged to Lm (it> 
the west) was sold in 1885. and the defendant became the purchaser In 
1887 C. sold the east part to the plaintiff, who paid off the morteaee tn 
M.. and obtained BI.’s endorsement of payment on his deed of conveyance 
The plaintiff subsequently sued to restrain the defendant from interfering 
with his use of the passage and of the privy. The defendant alleged that 
both were comprised in the property purchased by him at the Court sale 
in 1885, and that the right given by the mortgage of 1878 was merely a 
license to the mortgagee and not an easement. ^ 

Eeld^ that the use of the passage and of the privy was a privilege granted 
by the very instrument which created the mortgage, and should be regard¬ 
ed as a privilege ancillary to the use of the part of the house mortgaged to' 

M. in 1879, The defendant’s purchase in 1885 was subject to the ease¬ 
ment acquired by M. (the mortgagee), and the plaintiff had purchased the 
mortgagee’s interest in the house, which included her right by way of 
easement. The plaintiff was, therefore, entitled to the use of the privy 
and the passage. 

In the mortgage-deed of 1880, by which the west part of the house was mort¬ 
gaged by G. to R., the following clause was contained ;—“You are to have 
the use of the drain for passing water as it has continued from old times.” 

Held, that these words should be understood as intended to reserve to C. 

(the mortgagor), in respect of the part of the house not included in the 
mortgage, a right to use the drain similar to the right given to the mort- 
gagee. The right so reserved by C. was afterwards sold by C. to the plaint- 
iff along with the east part of the house in 1837, and the plaintiff was, 
therefore, entitled to the use of the drain. 

The plaintfff purchased a part of the house which the vendor bad previously 
mortgaged to M. The mortgage-deed gave to the mortgagee the use of a 
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Easement—(Ccnc^uf?e^i). 

certain priv}' and the right of going to it through a passage situated at the 
rear of the mortgaged part of the house* M. was not a party to the convey¬ 
ance to the piaintiO, but at the time of the purchase the plaiotifi paid off 
M.’s mortgage, and M, signed a receipt for the mortgage money endorsed 
on the conveyance. 

Htld, that the plaintiff must be taken to have purchased the mortgagee’s 
interest in the house including the right by way of easement over the 
passage. VISHNU v. RANGO GANESH, 18 B. 382 

(6) See Negligence, 17 B. 307. 

Easements Act (V of 1882). 

S, 13—See EASEMENT, 18 B. 616. 

Easements Act (VIII of 1891). 

See EASEMENT, 18 B. 616, 

Ejectment. 

(1) Sea LANDLORD AND TENANT. 17 B. 475, 736. 

(2) See Limitation act (XV of 1877), 18 B. 51. 

(3) See Municipality, 18 b. 19. 

(4) See Pr.*\CTICE, 17 B. 531. 

Encroachment. 

(1) hilunction—lIujhway—Place dedicated hy owner of land for convenie^ice of 
occupiers of adjoining houses—User of such open space—Covenant or grant 
presumed—Easement—Right of way—Landlord and tenant—Variance 
oetircen 2 )l(ading and evidence — Practice — Procedure. —The plaintiff and 
defend^iiit occupied houses situated in the same l^ne and opposite each 
other. Close to both houses was an open space in which a cross had stood. 
The plaintiff alleged that the said vacant space was originally intended lor 
and had always been used by the occupants of his house and the residents 
in the lane in common for the purposes of recreation, save whore the cross 
stood. The cross had been for many years visited by Christian worshippers 
who prayed and worshipped there. The plaintiff also alleged that, in addi¬ 
tion to the general use of the open space, ho and his predecessors in title 
and the occupants of his said house bad for moro than twenty years used 
the open space as a footway and a way for carriages and other vehicles to 
approach the said house and to stand and be able to turn there. He com¬ 
plained that the defendant had wrongfully removed the cross, and enclosed 
the greater portion of the said open space, and he prayed for a declaration 
that he and the occupants of bis house were entitled to the use of the said 
space for purposes < f recreation and as a footway and carriage way and for 
an injunction. The defendant pleaded that the whole of the open space 
formerly belonged to a IVrfuguese religious confraternity who were the 
fazendars of both of his property and the plaintiff’s ; that this confraternity 
bad permitted the cross to be erected on the land, at which the residents 
of the houses of the plaintiff and defondaut and other adjacent bouses who 
were then Portuguese used to assemble and worship : that the Portuguese 
having left the locality the cro«s was removed, and the part of the open 
space which had been enclosed by the defendant had been sold to him by the 
confraternity in 1887. Ho denied the use ol the space alleged by the plaintiff. 

Held, that the evidence was not sufficient to establish that the land in dispute 
had been dedicated to the public, but that, on the evidence, the Court was 
justified in presuming and ought to presume a covenant on the part of 
the fizendari owners of the oart to keep the lane, including the upper end 
of H. open for the use of the owners of the houses abutting upon it. Suoh 
a covenant should be presumed equally in the case of a landowner giving 
land for building purposes to fazendari tenants on a perpetual tenure at a 
fixed rent and in the case of a owner selling land out and out for building 
purposes. 

Where the plaintiff suing to prevent an encroaohmont on certain land alleged 
that the land was set apart for recreation, but the evidence established 
that it was set apart generally for the more convenient occupation of the 
bouses surrounding it (which would include recreation puoposes). 
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.'Encroachment—(ConoZ«*d). 

fleid that the plaintiS ought not on that account to fail altopethar , a 
left to a fresh action. The defendant ha^ nnt altogether and be 

refrain from calling evidence fo Xuhe nlaintiff^ misled or induced to 

AMTHaBAI V. MANEKLAL GORDHANDlstlV B 

iff subject to th^defenk^nts'^r^hro^^I^ 

the defendants to pay compensation to the plaintiff for 

meat. The plaintiff appealed to the High Court. ocroach- 

Held, that the land being found to be the plaintiff's the Conrf-- 
compel him to part with his legal rights, and acLpt compensation 

tZZd- reasonable it might appear to be. The defendant^ were 

aocordingly ordered to remove the verandahs complained of fi-nvrvr» 
VenKAJI V, SaDASHIV Bharria SHBT, 17 B. 771 ^ 

(3; See Civ. Pro. Code (Act XIV of 1882), is B. 699. 

Endorsement. 

(1) See Hundi. 19 B. 670. 

(2) See Stamp, 17 B. 687. 

Enhancement. 

(1) S30 Landlord and Tenant. 17 B. 475. 

(2) See Practice, 17 E. 547 . 
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Estoppel. 

(1) Right of tenant on eviction to be recouped the money so expended — 

Buildings erected on land held under lease —Removal of such buildings— 
Landlord and tenant—Tenant expending money on land with landlord’s 
kno^vledge and consent—Standing by—See LANDLORD AND TENANT, 17 
B. 733. ’ 

(2) Suit on a document executed by defendant in which he was described as a 

trader—Plea in suit that he was an agriculturist—Dekkhan Agriculturists' 

Relief Act {XVII of 1879)—See ACT XVII OF 1879 (Dekkhan AGRI 
cuLTURiSTS’ Relief), 17 B. 227. 

(3) Tax—PayyneJit of a tax for one yeir without -proteU—Payment of the tax in 

a subsequent year under protest—Suit to recover money so paid _ Cajcse of 

nc^iort.—The plaintiff paid a house tar. at the rate of Ks.5, for the year 
1890 without any protest. When the tar was sought to be levied from 
the plaintiff at the same rate for the year 1891, he objected to the levy as 
illegal and excessive, and paid the tax under protest. He then sued to 
recover what he alleged was an excess charge of Rs. 5 in respect of the tax 
for 1891. His claim was rejected on the ground that he was estopped 
from recovering the alleged excess by reason of his having paid the tax 
for 1890 without protest. 

Held, that the suit was not barred. The levy of a tax in each year gives 
a new and distinct cause of action, and the payment of the tax without 
protest for one year does not bar a suit to recover a sum paid in a sub¬ 
sequent year under protest on account of a tax which was not legally 
chargeable for that year. PJTAMBERDAS v. JAMBUSAR Town MUNICI¬ 
PALITY, 17 B. 510 ... 33j^ 

(4) See Land ACQUISITION Act (X OF 1870), 17 B. 299. 

(5) See Landlord and Tenant, is b. 66 . 


Evidence. 

(1) Document not sufficiently stamped admitted in evidence by lower Court- 

Appeal Court cannot exclude it—Stamp Act (I of 1879), s. 4, cl. 3—Prao- 
^j(;g—Procedure—Stamp—See PRACTICE, 18 B. /37. 

(2) Evidence Act (I of 1372). s. 92, Proviso S-Custom or usage qualifying 

contract—Shipment, meaning of—Arbitration—Appointment of umpire 
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Evidence — {Concluded), 

by arbitrators—Mode of appointment prescribed by contract—Delegation 
by arbitrators of their right to appoint umpire—Contract—Construction 
—See Contract, 17 B. 129. 

(3) Hundis inadmissible under S^amp Act, but admitted by defendant— 

Admission—Stamp Act, I of 1879, 6. 34-See STAMP ACT (I OF 1879), 

18 B. 369. 

(4) Landlord and tenant—Terms of tenancy proved orally although contained in 

a document—Compensation for buildings erected by tenant—Estoppel- 
Practice—-Procedure—See LANDLORD AND TENANT, 18 B. 66. 

(5) Lease—Agreement to indemnify contained in lease—Suit for indemnity— 

Registration—See REGISTRATION, 18 B. 745. 

(6) Professional communication—Attorney and client—Privilege—Extent of the 

privilege—Solic tor bound to give the name of the client on whose behalf 
the privilege is claimed, but not nature of his employment—Evidence Act 
(I of 19721, s. 126—See ATTORNEY AND CLIENT. 18 B. 263. 

(7) Registration of bonds given for purchase-money—Limitation—Limitation 

Act (XV of 18771, sch. II, art. 132—Vendor and purchaser—Unpaid pur¬ 
chase-money—Suit by vendor to recover—-See VENDOR AND PURCHASER, 
18B. 48. 

(8) Stamp Act (f of 1879). s. 31—Limitation—Acknowledgment-Stamp — 

Unstamped balance of account—See LIMITATION, 18 B. 614. 

(9) See ADVERSE POSSESSION, 18 B. 513. 

(10) See ArhITRATION, 18 B. 299. 

(11) See Cpim. Pro. Code (Act XOF 1882), 18B. 468. 

(12) See Evidence act (t op 1872), 17 B. 485. 

(13) See Hindu daw (Widow), i6 B. 534. 

(14) See Landlord and Tenant, 17 B. 475. 

(15) See Limitation act fXV of 1877), 18 B. 51. 

(16) See J\rORTGAGE (REDEMPTION). 17 B. 365, 

(17) See Practice, 19 B. 520, 606. 

(18) See Registration, 17 B 235 ; 18 B. 92. 

Evidence Act (I of 1872). 

(1) Ss. 25 and 2G~-Co7ifession—Confcsdon 7uade to a police patel, ad77iissibility of 

— Evidencc^Police officer. — A police patel is a police officer within the 
meaning of ss. 25 ana 26 of the Indian Evidence Act (I of 1872). A con¬ 
fession made to a police patel is inadmissible in evidence, QUEEN- 
EmI'RESS v. Bhima, 17 B. 485 

(2) S. 92, Prov. 5—See CONTRACT, 17 B, 129. 

(3) S. 105—See PENAL CODE (ACT XLV OF 1960). 17 B. 260. 

(4) S. 112—Evidence of wife to prove non-access—Presumption of non-access— 

See CU!M. Pro. CODE (ACT X OF 1832), 13 B 46S. 

(5) S. 126—Evidence—Attorney and client—Professional communication— 

Privilege—Extent of the privilege—Solicitor bound to give the name of the 
Client OD whoso behalf the privilege is claimed, but not the nature of his 
employment—See ATTORNEY AND CLIENT, 18 B. 263. 

Excess Charge. 

See Act IX OF 1890 (RAILWAYS), 18 B. 440. 

Execution of Decree. 

(1) Aqree7nmt nof to (xecMte a decree—Suxi to rcstraxii execution—Civ. Pro, Code 
f.4c/ XIV of I882t, s. 244—Res judicata— Agiee7}ie7it 7}ot to execute regarded 
nfi satiffiaction of decree—Civ. Pro. Cede (.dcf XIV of 1882), ss. 257a, 258 
373.—Mukund and Antaji were partners, and as such wore indebted to 
Haridas. Antaji died, and subsequently the debt was settled between 
Haridas on one side and Mukund and Antaji’s widow, as guardian of her 
minor sons, on the other. For a moiety of the debt a bond was passed by 
Mukund to Haridas, and for the other moiety by the widow Antaji. 
Haridas tiled a suit against Mukund and got a decree, which was satisfied. 
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Execution of Decree—(Cow^inMed). 

Court allowed her objeo- 
‘“f"'as DOC competent to give a bond binding her sons personally 
and of Its own accord made Mukund a defendant, and passed a decree 
against Mukund and Antaji’s estate. Haridaa assigned this decree to 
Ramchandra who applied for execution against Mukund, Mukund there, 
upon filed this suit against Haridas and Ramchandra praying for an 
injunction against the execution of cbesaid decree and for damages against 
Haridas. He alleged that during the pendency of the suit in which the 

sam decree had been passed, Haridas had agreed that he would not obtain 
a decree against him, and that, if such a decree were passed, he would not 
execute it. The lower appeal Court rejected the nlaint, holding (1) that as 
between the plaintiff Mukund and the defendant Ramchandra theouestion 
in issue was res judicata^ (2) that there was no cause of action against the 
defendant Haridas. On appeal to the High Court, 

that, as between Mukund and Ramchandra, the suit was not res 

judicata. The alleged agreement by its very terms provided for the event 

of the decree being passed, and was only intended to prevent its b»in<r 
executed. ’ ® 


It having bean urged that the question was one which could be decided in 
execution, and that under s. 244 of the Civ. Pro. Code (Act XIV of 1882) 

the present suit would not lie. 

Held, that the words “ relation to execution ” in s. 244 must be restricted to 
“ the contents of the order made, or to how far it has been carried out,’’ and 
do not, therefore, include an agreement not to execute the decree. 

It being further contended that the agreement raised a question as to the 
“satisfaction ” of the decree, and was, therefore, void without the sanction 
of the Court. 

Held, that the satisfiotion contemplated by s. 244 must have arisen out of 
some transaction between the parties subsequent to the decree. MUKUND 

harshet V. Haridas khemji, i7 b. 23 


(2) Alteration of decree—Decree in te^ms of an atcard ordering {inter alia) deli’ 
very of moveable property—Loss of part of stick moveable property and 
consequent failure to deliver—Application to insert in decree an order to 
pay value of such moveable property in event of failure to deliver—Civ. 
Pro. Code iXIV of 1882), ss. 206-8—Practice.—A partition suit brought 
by a son against his father was referred to arbitration. On the 9th 
January, 1890, the award was published, and on the 27th March, 1890, 
the defendant moved for and obtained a decree in terms of the award. By 
this decree it was ordered that in satisfaction of the plaintiff’s claim the 
defendant should pay to him Rs. 1,05,000 in the manner therein stated, 
viz., Rs. 40,000 to be paid forthwith and the balance of Rs. 65,000 to be 
paid “ upon the plaintiff’s tdelivering to the defendant certain specified 
property, which included two vessels or buglows, called respectively the 
* Nasri’’and ‘ SimbukIn no event was defendant to be required to 
pay the Rs. 65,000 before the 15th November, 1890, At the date of the 
decree the vessel ‘ Sambuk ’ was at sea on a voyage, and on the 13th June, 
1890, while still on the voyage, she was lost. On the 15th November, 
1890, the plaintiff’s attorneys demanded payment of the balance of 
Rs. 65,000. They offered to deliver the other properties specified in the 
decree, but stated that the vessel ' Sambuk ’ had been lost. They offered 
to pay its value, which they estimated at Rs. 1,090. The defendant, 
however, demanded the delivery of the buglow, which they stated to be 
worth a very large sum. The defendant having, under the circumstances, 
refused to pay the Rs. 65.000, the plaintiff applied for execution of the 
decree, which was refused. He then obtained a rule calling on the defend¬ 
ant to show cause why the decree of the 27th March should not be 
amended or rectified by stating therein the amount of money to be paid 
to the defendant as an alternative if delivery of the vessel ‘Sambuk’ could 
not be made, such delivery having become impossible. 

Held that the rule must be discharged. The objection was an objection to 
an’award not to a decree. Possibly it might have been open to the 
parties to ’object to the award before it was filed, on the ground that it 
ousht to have stated a sum to be paid to the defendant in case some of 
the property could not be delivered to him. If such an objection had 
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Execution of Decree— (Continued). 
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been tuadet the Court might possibly bad remitted the award, or refused 
to 6]e it. No such objection, however, was taken, and the award was 
filed, and a decree obtained, in accordance with the award. The award 
could not be modified by the Court, nor could the decree, which must be 
in accordance with the award. AHMED BIN SHAIK ESSA KHALIFFA v. 
SHATK ESSA BIN KHALIFFA. 17 B. 657 

(8) Appeal—Death of judgment-debter after appellate decree—Representatives of 
judgment-debtor —Civ. Pro. Code (Act XIV of 1882), ss. 281, 248. 861 to 
872, 563—Practice—Procedure—See PRACTICE, 18 B. 224. 

(4) Attachment—Application by third party for removal of attachment—Order 
refusiug to remove attachment—Omission by third party to bring subse* 
quent suit to establish right to attached property—Subsequent withdrawal 
of attachment by attaching party—Effect of such withdrawal—Subse¬ 
quent claim to property by the party who had failed to remove attachment 
— Civ. Pro. Code (XIV of 1882), ss. 278 and 283—See CiV. PRO. CODE 
(ACT XIV OF 1682). 18 B. 241. 

(6) Attachment-’Order for removal of attachment—Suit for a dcclaiation that the 
yyrofertxi /ras liable to attachmeJit and sale—Suit to set aside an order re- 
moving attochment—Defendant's adverse trossession—S. 246 of the Civ Pro. 
Code {ActYlU of 1859), s. 2SS of the Cw Fro. Code (Act XIV of 1882) - 
Art. 15. sch. II of the Limitation Act (IX of 1871)—.drf. 11, sch. II of 
the Limitation Act (XV of 1877) —The plaintiff obtained a decree against 
one Isbvar, and in execution attached the properly in dispute. The defend¬ 
ants intervened, and obtained an order for the removal of the attachment 
on the nth August, 1888 On the 13th August. 1889, the plaintiff institut¬ 
ed thi.s suit fijf a declaration that the property belonged to his judgment- 
debtor (Isbvar) and as such was liable to attachment and sale. The 
defendants pleaded that they bad been in pos.<ession of the property for 
more than twelve years prior to the institution of the suit, and that the 
suit was. therefore, barred. The Judge rejected the plaintiff’s olaim. 

Ecld, reversing the decree, that the suit being brought under s. 283 of the 
Civ. Pro. Code (Act XIV of 1882/ it was a suit to set aside the order of 11th 
August. 1888. directing the removal of the attachment, and should bo 
determined by ascertaining the rights of the partie.s at the date of that 
order. As the defendants bad not at that date acquired a title to the 

property by adverse possession for twelve years, the plaintiff was entitled to 
a decree. 

A suit brought under s. 283 of the Civ. Pro. Cede (Act XIV of 1882) is a suit 
to set aside an order within the meaning of art. 11 of sch. II of the Limita¬ 
tion Act (XV of 1877). HARISH.ANKAR JEBHAI V. Naran KARSAN, 18 

B. 260 

• • • 

(6) Aiiction 2 )uichasir—Spnibclical pcsicssion — Judgjnent-debtcrs royriainttip ih 

possessicn—Subsequent attimpt by purchaser to take possession — 
Obstruciicn—A Implication to remove obstruction —.^Ippfunficn converted into 
a suit under s. 331 of Civ. Pro. Code (XIV of 1892)—Limifafton— 
.jldnose possession-Limiiaiion Act CXY cf s. .8, and sc/i. Hearts. 
138, 144, 167—Ciu. Pro. Code (XIV o/ 1882). ss. 328, 329, 381,—The 
plaintiff purchased the property in dispute at an auction sale in execution 

August, 1877, he took formal possession, but 
remained in actual possession. On I8ih September. 
1889, ttc plaintiff proceeded to take possession, but was obstructed by the 
defendant, who alleged that he had purchased the property from the iudg- 
ment-debtors in 1888. The plaintiff then applied for the removal of the 
efendant s obstruction, and his application was registered as a suit under 
s. 331 of the Civ. Pro. Code (XIV of 1832). 

Beld that the plaintiff’s claim was barred by limitation. When his appli- 
cation was converted into a suit under s. 331, the rights of the parties 
bad to be determined as if an ordinary suit for possession had been 
instituted against the defendant, and either art. 188 or art. 144 of 
the Limitation Act (Xy of 1877) applied. In either case the defendant 
Id avail himself of the judgment-debtors* possession, which was adverse 
18 B^^37 ^ Rai^ICHANDRA GOMAJI MARW’ADI. 
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Execution of Decree— 

(7) Civ, Pro. Code {XIV of 1S82), ss. 285, 295—Concjoreni decrees—Distribution 
of assets among several decree-holders-Sale in execution by inferior 
(^ui t of properly while under an attachment issued by sjiperior Court— 
Practice-Procedure—On the 9th October. 1891. A. obtained a decree 
against B in the Court of the first Class Subordinate Judge of Surat. On 
the 13th October, 1891. C. also obtained a decree against B. in the Court 

Subordinate Judge at Surat and immediatelv. viz., on 
the 16th October, 1891, applied for execution. B’s property was conse¬ 
quently attached on the 18ih October. 1891. On the 7th July. 1892. an 
order for sale was mide, and the proclamation of sale was issued on the 

9th July, 1892. The 17th August was fixed as the date of the auction 
sale. 

On the 23rd July, 1892, A. applied to the First Class Subordinate Judge for 
execution of his decree of the 9th October, 1891. and B’e property (with 
respect to which the proclamation of sale had been already issued by tbe 
Second Class Subordinate Judge) was attached on the 14th August 1892. 
Three days later, however, oil the 17th August, 1892. the property 
was sold under the decree of the Second Class Subordinate Judge. 

A. then applied to the Second Class Subordinate Judge to set aside the sale 
on the ground that it was invalid under s. 285 of tbe Civ. Pro. Code (Act 
XIV of 1882). having been made while the attachment levied by the first 

Class Subordinate Judge was pending, and on the Second Class Subordi¬ 
nate Judge’s refusal to do fo, A. applied to the High Court under its 
extraordinary jurisdiction. 

Held, that tbe sale was good. pATEL Naranji MORABJI v. H4RIDAS 
NAVALRARI, 18 B. 453 

• • • 

(8) Civ. Pro. Cede (XIV of 1882), s. 647 as amended by Act VI of 1892, s. 4_ 

Applicaticn for execution dismissed for default—Power of ihe Court to 
restore such application to the file—Constructiou of Statutes—See Civ 
Pro. Code (act XIV of 1882), 18 B. 429. 

(9) Decree against father—Execution—Liability of family property—Purchaser 

— Civ. Pro. Code {XIV of 18S2), ss. 318, 332, 333—Hindu law—Joint 
Family—Ancestral property—Father’s debt—See Hindu Law (JOINT 
FAMILY), 17 B. 718. 

(10) Decree—Mesne profits, ascertainment of—Duty of the Court—Deduction 

claimed-' Res judicata. —Where a decree awarded mesne profits of the lands 
claimed in the suit, and the Court declined, in execution of tbe decree, to 
investigate questions relating to the deductions claimed by the defendant, 
on tbe ground that to do so would be “ to go behind the decree.” and that 
it was not competent to the Court to do that in executing the decree. 

Held, that the mesne profits could only be ascertained afier making deduc¬ 
tions from the gross earnings for all such payments made by the defend¬ 
ant as the plaintiS would have been bound to make if he had been in 
possession. It was, therefore, the duty of the Court, executing tbe decree 
to enquire into the payments which tbe defendant alleged he had made, 
and also to determine the question whether, as alleged by tbe plaintiS, the 
lands forming the subject-matter of tbe suit were rent-free. 

The Court having awarded a particular sum as annual mesne profits without 
setting forth in the judgment the details thereof, and it having, therefore, 
become impossible to say that tbe right to a particular deduction there¬ 
from claimed by the defendant was adjudicated on by the Court. 

Held, that the rule of res judicata did not apply to the question as to the 
payment by the defendant. KacHAR ALA CHELA v. SHA OGHADBHAI 
ThAKERSHI 17 B. 35 

(11) Execution pending appeal— Landlord and tenant—Enhancement of rent— 

Decree for enhanced rent and in default possession to be given—Appeal by 
defendants—Execution of decree by plaintiffs—Possession taken pending 
appeal—Decree confirmed on appeal—Time for complying with decree not 
enlarged by filing appeal—Application by defendants to be restored to 
possession on pavment of amount ordered by appellate decree—Practice- 
Procedure—See PRACTICE, 17 B. 547. 

(12) Execution sale-Auotion-purchaser-Return of purchase-money when judg- 

ment-debtor found to have no saleable interest in property sold—Fact how 
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Execution of Decree —iContmued), 

found—Judgment-creditor to have notice—Party—Procedure—Civ. Pro. 

Code (XLV of 1882), sa. 313, 315 and 622—See GlV. Pro. CODE (ACT XIV 
OF 1882), 18 B. 594. 

(13) Execution sale—Decree—Purchasers at successive execution sales—Title 

obtained by first purchaser—Certificate of sale obtained by second purcha¬ 
ser before certificate obtained by first purchaser—Priority—Civ. Pro. Code 
(Act XIV of 1882), s. 316—What is the title which vests under the section 
—Limitation in application of provisions of section- Confirmation of sale 
— Certificate of sale—See Oiv. PRO. CODE (ACT XIV OF 1882), 17 B. 375, 

(14) Hindu law—Joint ownership—Decree against joint owner—Execution sale 

—Right of purchaser—Co-sharers made parties after period of limitation— 
Limitation—See Hindu LA\v (JOINT FAMILY), 18 B. 505. 

(15) Iji}nita(ioH Appeal—Appeal against part of decree—Decree aj/irmed in 

appeal Decree to be executed in the appellate decree and limitation runs 
from date of that decree, —In a suit for the value of goods and damages, the 
Court allowed the claim with respect only to a portion of the plaintiffs’ 
claim, and rejected the rest. The plaintifis appealed aeainst the latter part 
of the decree. The decree was confirmed in appeal. The plaintiffs applied 
for execution of the decree after the expiration of three years from the 
date of the original decree, but within three years from the date of 
the appellate deorcc. The lower Court rejvcted the application as time- 
barred, being of opinion that the original decree still existed, there having 
been no appeal against that part of the decree which allowed the claim. 

Held, discharging the order of rejcolion, that when the appellate Court 

confirms the decree of the Court below, the latter becomes incorporated in 

the decree of the Appellate Court, which is thenceforth the only decree 

to be executed. SAKHaLCHAND RIKHAWDAS v. VELCH.AND GUJAR, 
18 B. 203 

(16) Possessory suit—Mamlatdars’ Act (Bombay Act HI of 1876), s. 15. cl. (a), 

(I), sub-cl. (2), s. 18—Execution of decree—Actual possession— 
Execution of decree against a third party—Want of jurisdiction—Exercise 
of the extraordinary jurisdiction discretionary—See ACT III OF 1876 

(Bombay i\Iamlatdars* Courts), 18 B. 419. 

(17) Quos(.ioiis arising in execution between the parties—Decree incapable of exe¬ 

cution by reason of events subsequent to decree—Decree giving an option 
to th- parties—Practice—Procedure—Civ. Pro, Code (XIV of 1882 s. 244 
-See CIV. Pro. Code (Act XIV of 1882), 18 B. 495. 

(19) Rateable didribution of assets realized in cxccutUn- Gin. Pro, Code (XIV of 
1882), s, 295. R. obtained a decree against A and another in the High 
Court under its original civil jurisdiction. In execution of that decree A’s 
property was attached by the Second Cla«s Subordinate Judge of Bijapur, 
order for s ile was made. D. obtained a decree against A. alone in 
the Court of the First Class Subordinate Judge of Sholapur and obtained 
from that Court an order for the attachment and sale (f A.’s property 
which was already attached by the Second Class Subordinate Judge of 

He then applied to the Second Class Subordinate Judge of Bija- 
pur for rateable distribution of the assets realized under s. 295 of the Civ. 
Jro. Code (Act XIV of 1882). The Second Class Subordinate Judge of 
Bijapur rejected the application, and. D. thereupon applied to the High 
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Held, following 4 B. 472 and 5 B. 1P8. that D. was not entitled to share in 

the assets. Dattatraya v. RAHIMTULLA NurMAHOMED KHOJA, 18 
Bi 456 

• • • 

(19) Sale of property subject to mortgage—Valuation of property sold—Computa¬ 

tion of purchase-money—Certificate of sale—Proclamation of sale—Mort¬ 
gages noted in proclamation of sale—Civ. Pro. Code (XIV of ISS^i), ss. 282 

Stamp Stamp Act (I of 187G)» sch. 1, arts. 16, 21—See STAMP IS 
B. 175. * 

(20) See ACT III OF 1874 (BOMBAY, HEREDITARY OpI'TCF.S), 17 B. 3G2, 

(21) See ACT XVII OF 1879 (DekkHAN AGRICULTURISTS’ RELIEF), 18 B, 739, 

(22) See CiV. PRO. CODE (ACT XIV OF 1882). 17 B. 94. 162, 514, 735:18, B. 61.' 

98« 5^2. 

(23) See Hindu Law (Joint Family), 18 b. 147 . 
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general index. 

Execution of Decree^yConcI/uded). 

(24) See Hindu Law (Widow), 17 e, 399. 

(25) See HUSBAND AND WIPE, 18 B. 327. 

(26) See INSTALMENTS, 17 B. 555. 

(27) See Lli^nTATION, 18 B. 734. 

(28) See Mortgage (General), is B. 86. 

(29) See PARTIES, 17 B. 49, 

(30) See PRACTICE, 17 B. 772. 

(31) See Registration, is b. i 3. 

(32) See SUCCESSION Certificate act (vn op i889), is b. 315. 

Executor. 

(1) Executor de son tort-Suit by ooe executor de son tort against another— 

(X Of'i865)? 18 SUCCESSION ACT 

(2) Of ^harehcIdei-R^hU of executor or administrator of a shareholder- 

—C5h^ lA meaning of—Agreement—Construction—Company 

Shareholder Declaratory decree—Specific Relief Act (I of 1877) s 42 

ComSy“i7‘“b“ 97°'' appeal-Practice-Procedure-See 

(3) Probate—Applicatioo by executor for probate iu forma pauveris~Giv Pm 

P---rr-wJi-See 

Executor de son tort. 

See Succession act (X op 1865), 18 B. 337. 

Ex parte Decree, 

(1) Go-defend'^nts—Small Cause suit—Ex-parte decree against one of several 

defendants—Application by co-defendant to set aside decree—Case re¬ 
opened with respect to the applicant only— Gjv. Pro. Code (XIV of 1982) 
ss, 106 and 108—Practice—Procedure—See PRACTICE. 18 B. 142. 

(2) See ACT XV OF 1882 (PRESIDENCY SMALL CAUSE COURTS), 17 B. 507. 

Extradition. 

Lex fori—Grim. Pro, Code (Act X of 1S82), ss. 227 and 237—Charge—Alteration 
of charge—Conviction for an offence oifferent from that v/ith which ac¬ 
cused is charged—See GRIM. PRO, CODE (ACT X OF 1882), 17 B. 369. 

Extraordinary Jurisdiction, 

See Civ. Pro, Code (act XIV of 1882), is B. 6i. 

Factor, 

Right of factor to sell goods consigned to him for sale below the limit of price 
prescribed by consjguct —Consignment for sale—Advance by factor on 
consignment—Principal and factor—Priucip.tl and Agent—See PRINCI¬ 
PAL AND AGENT, 17 B. 520. 

False Evidence. 

See Penal CODE (Act XLV of i860), 18 B. 377. 

Family Idol. 

See HINDU LAW (PARTITION), 17 B. 271. 

Family Necessity. 

See HINDU LAW (WIDOW), 18 B. 631. 

Family Purpose. 

Joint family— Manager-Loan to manager—Presumption—Evidence—Burden of 
pj-oof—Hindu Law—Sea PRACTICE, 18 B. 520. 

Fieri Facias. 

See ACT VI OP 1888 (BOMBAY GUJARAT TaLUQDARS), 17 B. 269 

Findins of Facts. ^ « 

See Act XVII OF 1879 (DEKKHAN AGRICULTURISTS RELIEF), 18 B, 347. 
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Firm page 

(1) See Mortgage (Redeimption), 18 B. 591. 

(2) See Parties, 17 B, 413, 

(3) See Registration, 17 B. 235. 

Foreign Court. 

See ACT OF State, 17 B. 620-N. 

Foreigner. 

(1) See ACT XV OF 1382 (THE PRESIDENCY SMALL CAUSE COURTS), 17 B. 662. 

(2) See HaREAS CORPUS, 18 B. 636. 

Foreign Power. 

See Act of state, 17 H. 600, 620-N. 

Forgery. 

See GRIM. PRO. Code (Act X of 1882), 18 B. 581. 

Fraud. 

(1) plaint—Form of vl^M—Charges of fraud—Amendment of plaint—Practice 

— Procfrijtre.—Where a plaintig seeks relief on the ground of fraud, and 
the plainr. contains general allegations, but no specific instances, o( the 
allego'i fraud, it ought to be immediately, on presentation, rejected or 
returned for amendment, as it does not disclose a cause of action. 

The plaintiff sued to recover damages caused by the defendant’s fraud during 
his management of the plaintiff’s estate from 1870 to 1834. The plaint 
disclosed no specific instances of the fraud imputed to the defendant. The 
Court of first instance, wiihoutgoing into evidence, rejected the plaintiff’s 
claim on the preliminary ground that the plaintiff had no right to sue 
during the lifetime of his adoptive mother. In second appeil. the rospond- 
dent objected that the plaint was defective. The plaintiff's pleader asked 
for leivo to amend it by specifying certain instances of the alleged fraud. 

Held, lhi.t the amendment could not then be allowed, and the suitmust fail. 

When fraud is charged, the evidence must be confined to the allegations. 
Krishna.)! v. Wamna.ji, 18 B. 144 ... 604 

(2) Sham transaf'tion—Fraudulent conueyancr—Suit for possession by purchaser 

of land —Defence that the sale to plaintiff' ivas a sham transaction to defraud 
creditors.—Tbo plaintiff sued for possession of certain land, which he 
alleged he had purchased from the defendant under a registered sale deed, 
dated 10th November, 1876. The defendant pleaded that the deed was a 
sham deed and without consideration and had been executed by him 
merely to save the land from his creditors. 

Geld, that the plea was good, and that it was open to the defendant to 
defend his possession by showing that the real transaction between himself 
and the plaintiff was to defraud, whether a third paily or his creditors 
generally. BAltA.71 v-KRISHNA, 18 B. 372 ... 756 

(3) See Charity, 18 B. 551. 

(4) See Civ. Pro. Code (act XIV op 1882), 17 B. 91. 

(5) See Limitation Act (XV of 1877). 17 B. 341. 

Fraudulent Conveyance. 

See Fraud, 18 b. 372. 

Funeral Ceremonies. 

See Hindu Law (Caste), 18 B. 115. 

Gambling. 

Gambling Acts (IV, Bombay of and T of 1890), s. 3—“ Conmon f/aminr; 
house ” Instrument of gaming ”—“ Usedf* — Meaning of these words in s. 3 

of the Act ,—The accused rented a place near a public road at Bombay, at 
R'l- 250 a month. There they erected a shed containing eleven pedhis or 
stalls. In the centre of the shod they put up, in a prominent position, a 
clock for keeping accurate time. The stalls wore let out to certain persons, 
each at the rate of Rs. 100 a month. 

The roofs of several adjoining houses surrounded this place. Prom one of 
these roofs rain fell into the place. 


1082 



GENEBAL INDEX. 


Gambling--(Concluded). 

this place for the purpose of rain-betting. 

r:.n’^ou.d r.. lirwithlnrjrL^^^ ttV'^Xr-'^f 

bels, ihe parties betting would go to one of the stall keeper* ami ge^/him 

= 

as biid been choseo by the betters on makioe the bef<; onfi L^^,^ ^ i 
time, by the clock, i/there was any dZt af L the lime 

""'Imoun't of\he'stake!“"'"’ stalikeeper the 

Under these circumsfcauces, the accused were charged before the Chief Pre 
sideucy Magistrate with committing the offence of keep ng a - common 

lcr;v®o^,««V W and (c), of the Bombay GlmbUng 

Act IV of 1837, as amended by Act I of 1890. ® 

^dur^lA^X oYl8'82?f 

Eeld, that to bring the place in question within the definition of a “common 
gaming house in s. 3 of the Bombay Gambling Act (IV of 1887) aa 
amended by Bombay Act 1 of 1890. the instrument of gaming or wagering 
musu be in the place itself, either kept there, or brought there and used 
there, for profit and gain. It is not sufficient that wagers are made in the 
p ace upon or by means of some article or other which is outside the 
pJace. Toe roofs of the houses surrounding the place in question could 
not, therefore, be regarded "as instruments of gaming ” either kenc nr 
used therein, within the meaning of s. 3 of the Act ^ 

Eeld, also, that the word “ used ” in z. 3 of the Act, as amended by Act I of 
1890, must be taken in its ordinary sense, as meaning actually used. Any 
article which is in jacl used as a means of wagering, comes within the 

definition of “an instrument of gaming,” even though it may not have 

been specially devised or intended fur that purpose. 

Eeld, per TEL.-\NG, J., that neither the stalls, nor the books in which the bets 
were registered, nor the money staked and deposited with the stall keeper, 
were instruments of gaming cr wagering. QUEEN-Empress v. Kanji 
BHIMJI, 17 B. 184 

• • » 

Gaming:, 

Bombay Gambling Acts IV of 1887 and I of 1890—“Instruments of Gaming”_ 

“ Common Gaming House ”—“ Used,” meaning of these words in s. 3 of 
the Act—See Gamblung, 17 B. 181, 

Gift. 

See Will, 18 B. 1, 7. 

Goods. 

(1) See JURISDICTION, 18 B. 43. 

(2) See Sale of GOODS, 17 B. 62. 

Gordon Settlement. 

See WATAN, 18 B, 22. 

Gotraj Sapindas. 

See Hindu Law (Inheritance), 17 B. 303. 

Government 

See CiV. Pro. CODE (ACT XIV OF 1882), 18 B. 464. 
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Grantor. 

See Easement, 18 B. 616. 

Guardian, , 

(1) Appointment of guardian by will—Application for certificate of guardianship 
—Practice—Procedure— Guardian and Wards Act (VIII of 1890), ss. 7 

(cl. 3) and 48 —Minor—See ACT VIII OF 1890 (Guardian AND WARDS), 
17 B. 560. 
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Guardian—(Conchidfd), 

(2) Guardian and Wards Act {VIII of 1890), s. 39—Guardian and ward—Minor 

— Removal of guardian*-“Instrument,” construction—See ACT VIII OF 

1890 (Guardian and Wards), 18 B. 375. 

(3) See ACT VIII OF 1390 (GUARDIAN AND WARDS), 17 B. 566. 

(4) See Husband and Wife, 18 B. 366. 

Habeas Corpus, 

Foreigners—Act III of 1864, validity and application of—Powers of legislation of 
the Governor General in Council—Indian Councils Act {Stal ‘24 and 25 
Viet., c, G7), s. 22— Crim. J^ro. Code {X of 1882), s, 491— Warrant to 
mrest and imprison—Form of warrant—Service of warrant — Procedure .— 
Oo the 3td July 1894, certain foreigners resident in Bombay having been 
arrested by the police and sent to jail under warrants issued under ss. 3 and 
4 of Act III of 1864, they applied to the High Court and obtained a rule 
nisi under s. 491 of tho Crim. Pro Code (X of 1882) and under Stat. 31, 
Car. II, 0 . 2 (Habeas Corpus Act) calling on the Superintendent of the 
Jail to Ahow cause why they should not be set at liberty. In the affida¬ 
vits filed in showing cause against the rule the only reason suggested for 
their arrest was that they were connected with loose women residing in a 
certain district of Bombay. It was contended for the prisoners that their 
arrest and imprisonment were illegal (1) inasmuch as Act III of 1864 was 
\ ultra vires of the Indian Legislature ; (2) that the Act being intended only 

to secure the peace and security of British India was in this case im* 
properly applied. 

Eeldy (1) that Act III of 1864 was not ultra vires of the Governor-General of 
India in Council ; 

(2) that it was rightly applied in the case of the foreigners in question, 
although their residing in Bombay may not have been likely to have 
affected or endangered the peace and security of British India. 

Per Starring, J —S, 3 of Act HI of 18G1 gives tho fullest power to the 
Goveroment to order any foreigner to remove himself from British ludia. 
The Government is the sole judge of what is necessary for tho peace and 
security of British India, and, if it acted in accordance with the letter of 
the Act, tho Court could not inquire into the sufficiency of its reasons for 
so acting. 

A separate warrant was issued in tho case of each of tho foreigners in ques¬ 
tion : and all were in the same form. Tho warrant directed the person 
whose name appeared in it forthwith to “ remove himself from British 
India by sea,” and it further contained tho following words :—" All officers 
to whom this order may be communicated arc required to see that it is 
duly obeyed, and, in tho event of its being infringed, to apprehend and 
detain the said ( ) in safe custody in tho jail of Bombay under 

s. 4 of the said Act, until he shall be lawfully discharged therefrom.” 
Each warrant was signed by the Secretary to Government and was direct¬ 
ed to the Commissioner of Police and to the Superintendent of the Jail, 

Bold, that the warrants were not valid warrants for tho following reasons : — 

{!) They were irregular in that thAy contained an order to tho person na med 
in them to do a ortaiu thing with a further conditional order for his 
imprisonment in tho event of his not doing it. There ought to have been 
a separate order to each prisoner to remove himself from British India, 
which order should have been duly served upon him. Then, in case of 
his refusal or neglect to comply with its terms, there ought to have been 
a further order by the Governor in Council authorising his arrest and 
detention in jail. 

(2) The persons named in them wore not indicated with sufficient certainty 
and particularity. The warrants contained no description of the persons 
against whom they purported to bo directed, and did uot give their place 
of residence. 

% 

{3 By reason of tho direction contained in them tha^. tho persons named in 
them were to remove therasolvos from British India by sea to tho places 
mentioned in tho warrant. The particular route to be specified under 
s. 3 of Act III of 1864 is inteuded to bo a route in British India, and uot 
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Habeas Corpus-^iConcluded), 


a route beyond the high seas, 
direct a person’s movements at 
the shore. 


The Government has no jurisdiction to 
sea beyond the limits of three miles from 


(4) (Per Starling, J.)—The warrants were also defective inasmuch as 
BA^Y, ‘ CauFMANv. THE GOVERNMENT OP BOM- 

Heirship. 

(1) See Appeal (General), 17 B. 748. 

(2) See Jurisdiction, 17 B. 230 . 


(3) See Succession Certificate Act (Vll of i8S9i, 18 B. 608 

Hereditary Allowance. 

See Registration, 18 B. 92. 


Hereditary Office. 

See Kazi, 18 B. 103. 


Hereditary Officer, 

See INAM, 18 B. 319. 

High Court Rules. 

No. 10, cl. (r)—See COMPANY, 18 B. 65. 

High Priest, 

See Act of State. 17 B. 620 (N). 

Highway. 

See Encroachment, 17 B. 648. 

Hindu Law. 

1. —General. 

2. --adoption. 

3. —alienation. 

4. —Caste. 

5. —Custom 

6 . —DEBTS 

7. —GIFT. 

8. —Guardianship, 

9. —Inheritance. 

10 . —Joint Family. 

11. —Maintenance. 

12 . —Minor. 

13. —Partition. 

14. —religious Endowments. 

15. —Reversioner. 

16. —Stridhan. 

17. —Succession. 

18. —Widow. 

19. —Will. 

20 . —women’s Estate. 
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-1 .—General. 

(1) Damdupat —of damdupat when applicable—Interest—Amount of interest 

recoverable by a Hindu—Mortgage—Hindu creditor claiming interest from 
a debtor not a Hindu—Bedemption suit—Supreme Court Charter, cl. 29.— 

In a redemption suit brought by a Mafaomedan against a Hindu, it was 
found on taking the accounts that a sum of Rs. 17,519 were due by the 
plaintifi (mortgagor) to the defendant (mortgagee). Of this sum Es. 6.500 
were tbe princical and the remainder (Rs 11,019) was for interest. The 
plaintiff contended that tbe deiendant being a Hindu was bound by the 
rule of damdupat, and could not claim as interest more than the amount 

of tbe principal. 

Held that the rule of did not apply ; and that the plaintiff was 

liable to the defendant for the whole amount. The rule of damdupat 
only applies when the debtor is a Hindu. Dawood Durvesh v. 
VULLUBHDAS PURSHOTAM. 18 B. 227 ... 659 

(2) See Registration, i8 B. 332. 
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Hindu Law—2.—-Adoption. PAGE 

(1) Adoptio7i bjf a mother icho has succeeded as heir to her son after the death of 

his widow .—An adoption to herself and her deceased husband by a mother 
who has succeeded as heir to her son after his death and that of his widow 
is invalid according to Hindu law. KRISHNARAV TbIMB.\K HaSABNIS 

V. Shankarkav Vinayak Hasabnis, 17 B. 1G4 ... 107 

(2) Inheritance—Share of adopted son where a son is subsequently born— 

Western India—Mitaksbara—Vyavahar Mayukha—See HINDU LAW 
(INHERITANCE), 17 B. 100. 

-3. —Alienation. 

(1) Gift—Gift by manager of part of family property—Illegitimate daughters 

—Maintenance—Alienation of family property—Dasiputra—Hindu law 
—Joint family—Manager- -See HINDU Law iJoint PamILY), 18 B. 177. 

(2) See Hindu Law (Inheritance;. 17 B. 690. 

(3) See Hindu law (Widow), 18 b. 534, G3i. 

-4.—Caste. 

Caste matter — Cu^to^n of caste—Funeral ceremonies—Riqht to assistance of fellow- 
members of cnste^Refusal to assist^Cause of action—Suit not maintain¬ 
able,—The plaintifL, a Hindu and hharva by caste, alleged in his plaint that, 
pursuant to a usage of his CrtSte, he. on the occasion of his child’s death, 
called upon the defendants, who were his caste-feilows, to assist him in 
removing the dead body and performing oaste ceremonies incidental 
thereto ; that the defendants refused to do so, and induced other members 
of the caste to refuse also ; that, in consequence thereof, the plaintiff was 
injured m his caste status, and be prayed for a declaration that the defend¬ 
ants’ acts were unlawful, and that he was lawfully entitled to exercise and 
enjoy all his customary caste-rights and privileges ; and also for damages 
and for an injunction restraining the defendants from preventing other 
members of the caste from recognising him and treating him as a member 
of the caste. 

Held, that the plaint disclosed no cause of action, and must be rejected. 

Kanji Bavla V. Au.tun Sh.am.h, is B. 115 ... 585 

-5.—Custom. 

(1) See Hindu Law (Caste), 18 B. 115. 

(2) See Husband and Wife, 17 B. 400, 

-6.—Debts. 

(1) Joint family—Ancestral property—Father's debt—Decree against father — 

Execution—Liibility of f.unily property—Purehasf'r—Civ. Pro. Code 
(XIV of 1882), ss. 318. 332. 333-See Hindu Law (JOINT FAMILY), 17 
B.718. 

(2) Joint family—Family debt—Liability of family property—Manager—Decree 

against manager—Execution sale —Questions for Court to decide in deter¬ 
mining tho quantum of interest which pisses to the auction-purchaser— 

See Hindu Law (Joint Family). i8 b. U7. 

(31 See Hindu Law (Joint Familv», 17 B, 512. 

(4) See Hindu Law (Widow), is B. G3i. 

(5) Sec Practice, 18 B. 520. 

-7.—Gift. 

(1) Gift to a woman gives a life-interest—See Civ. Pro. CODE (ACT XIV OF 

1882), 17 B. 503. 

(2) Necessity of possession—Attestation of deed, effect of—In 1873, Ramji, a Hindu, 

executed a deed of gift of his immoveable property to his daughter Alukta 
(defendant No. 1). Tho deed was attested by tho plaintiff. In 1878, 

Ramji mortgaged to tho plaintiff some of the land comprised in the deed of 
gift. Ramji died in that year, anl in 1882 bis grandson conveyed the 
equity of redemption to tho plaintiff, who was already in possession of the 
mortgaged land as mortgagee In tho year 18S3 tho plaintiff being dispos¬ 
sessed by Makta (defendant No, 1 ) and tho second defendant to whom she 
had sold the land, he brought the present suit to recover possession. Tho 
defendants relied upon the gift. 
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Hindu Law—7.-Qift—(Coiiciuded). 

pli-ictiS was eatitled tc possession. At the time of the mort¬ 
gage to him in 18i8 Ramji had not completed bis gift to Mukta bv eivine 
possession He was therefore in a position to give the plaintiff a good 

title. It had nut been shown that Mukta had ever been treated as the 
owQcr o[ ihe equity cf rcdecoption. 

He/d also, that the circumstance that the plaintiff attested the deed of gift 
in 187.1 could not afiect hia title, as the gift had not been completed bv 

delivery of possession. ABAJI GANGADH.AR v. MUKTA, 18 B. 688 ^ 

Verbal giit of immoveabUpropt'rly-Death of the donor—Possessi07i qiven in 

the donee by the son of ihe donor.—One Ganesh Vithal, being possessed of 
certain lauds which were his self-acquired property, died in 1878 On hiq 
death.bed he told bis son, Purshotam Ganesh (the plaintiff’s father) fn 
give these lands to his (Ganesh Vitbal’s) daughter, the defendant. In thA 
following year (1879) Purshotam by a registered deed of gift gave the lands 
to the defendant. The deed contained the following recital :~“Our vadil 
(laiiber) Ginesh VitLal h^s made a gift to you of hi& self-acquired lands 
• Nos. 101 and 102 of mauze Vadgaon for your own and your children’s 
maintenance, and has directed me {Purshotam Ganesh) to execute an 
instrument according to law. I (Purshotam Ganesh) hereby execute a 
deed of gift to you.” Shortly after the execution of (bis document the 
defendant was put into possession of the lands, and she admittedly con¬ 
tinued in possession down to the commencement of this suit in 1888. The 
plaintiffs, who were the minor children of Purshotam Gane-h. cow sought 
to recover these lands from the defendant, alleging that on the death of 
their grandfather, Ganesh Vithal, the lands bad devolved by inheritance 
upon his son, Purshotam (their father), and contending that the latter 
had no power to make a gift of these to the defendant. The lower Court 
found that the question of Purshotam’s competency to give the lands did 
not arise, as they bad already been given to the defendant by his father 
Ganesh Vithal, and that Purshotam was simply an instrument in carrying* 
out the wishes of his father, and in executing the deed of gift to the defend¬ 
ant. On appeal, the District Judge considered that the point for deter¬ 
mination was whether the gift by Ganesh Vithal to the defendant was 
valid by Hindu law, not having been accompanied by possession, He 
held the gift to be valid. On special appeal to the High Court, 

Ecld, dismissing the appeal, that whether the gift by Ganesh Vithal to the 
defendant was to be regarded as a gift, possession being afterwards given 
to the defendant, or whether Ganesh Vithal was to be regarded as having 
constituted himself a trustee and having made Purshotam a trustee to 
carry out his wishes, the defendant was iu lawful possession of the lands, 
and that the plaintiffs have neither by Hindu law nor otherwise any legal 
or equitable claim to have the deed of gift to the defendant cancelled. 
Bhaskar purshotam v, Sarasvati Bai, 17 B. 486 

(4) See Charity, 17 B. 351. 

(5) See Registration, i8 b. 92. 


-8.—Guardianship. 


See Hindu Law (Partition), 17 B 271. 

9.—Inheritance. 


(1) Moveable jiroperty—^Daughfer iii-law inheriting moveable property from father- 
in-law-Estoie taken by her in such property— Widow—Widow's estate in 
moveables—No power to dispose by will of moveables.—Wheie a son pre¬ 
deceased his father and the son’s widow subsequently succeeds to her 
father-in-law's property as his heir, she takes the same estate in it as she 
does in property inherited by her from her husband. 

Under the law of Mitakshara a widow has no power to bequeath moveable 
property inherited by her from her husband. 

In the Presidency of Bombay, moveable property inherited by a widow from 
her husband devolves on her death to her husband’s heirs. 

If the decision of 7 B. 155 is to be regarded as necessarily giving to the heir 
of a widow on her death such moveable property inherited from her hus¬ 
band as remains undisposed of by her. it must be treated as of no authority. 
Gadadharbhat V. Chandarbhagabai. 17 B. 690 (F,B.) 
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(2) Share of adopted son where a son is sttbsequenily born—Western India’— 
Miiak^hara—Vyavahar Mayukha—Point taken by appellant £»i second 
appeal not raised by him in his first appeal’-Practice .—In Western India, 
both in the districts governed by the Mitakshara, and those specially under 
the authority of the Vyavahar Mayukha, the right of the adopted son, 
where there is a “legitimate son ” born after the adoption, extends only 
to a fifth share of the father’s estate. 

In a suit by an adopted son to recover bis share in his adoptive father’s estate, 
a son having been born to the adoptive father subsequently to the plaintifi's 
adoption, the Court of first instance awarded the plaintiff a fourth share 
of the property in dispute. The defendant appealed to the District Court, 
but in appeal raised no question as to tbe extent of the share awarded to 
the plaintiff. On second appeal to the High Court it was contended that, 
in any event, the plaintiff was only entitled to a fifth share. 

Eeld that, under the circumstances and having regard to the nature of the 
quest ion, the point might be taken in second appeal on behalf of the defend¬ 
ant, and the High Court varied the decree by awarding the plaintiff a 
fifth share instead of a fourth share, but ordered the appellant (defendant) 
to bear his own costs of the appeal. GiRIAPA v. NiNGAPA, 17 B. 100 ... 


f3) Stridhan —Devolution of stridban belonging to a childless widow—Grandson 
Co-wido70 — Husband's nephew —Sapindas.—A childless Hindu widow 
died possessed of stridhan consisting of ornaments given to her on her 
marriage and of a house purchased by her out of her own separate income. 
She left her surviving (1) a co widow ; (2) the plaintiff, who was grandson 
of another co-widow ; and (3) a nephew (i.e., brother’s soni of her 
husband. She had been married in one of the approved forms. 

Eeldf that the plaintiff was a nearer sapinda of the deceased than neither her 
co-widow or her husband’s nephew, and, as such, excluded both from 
inheriting the deceased’s stridhan. GOJABAI v. SHRIMANT SHAHAJIRAO 
MALOJI Ra.JE BHOSLE, 17 B. 114 



Stridhan, devolution of —Homan’s estate apart from stridhan —Devolution of, 
according to Maytikha—Property inherited by a woman from a male ojcner 
—Property not of the class called “stridhan proper "—Reversion on 
death to heir of last male owner—Theory of such revf nor not to be exteyided 
to str\db&n~Meo.ning of^ expression "sons and other heirs" used in 
Mayukha^ ch. 1 s. 10. pi. 26—“ Sons an4 the rest," meaning of—Decree 
for niaintenance obtained by wife agavist her husband Appeal by husband 
against decree Death of wife pending appeal—Daughter to be legal reprs- 
sentativeof the deceased for the purpose of the appeal—Practice—Procedure. 

In cases to which the Vyavahar Mayukha is applicable, a woman’s 
daughter and not her husband js the heir to her property, although not of 
the kind belonging lo the class of ‘ stridhan' proper. 


Tbe doctrine that property which has been inherited by a woman should 
revert on her death to the heirs of the last male owner is not to be extend¬ 
ed to the devolution of sfrirf/mn. The heirs to succeed are the heirs to 
the woman herself, though her heirs in the husband’s familv. 

The phrase “sons and the rest “ in ch. IV. s. 10. pi. 26 of the Mavukha 
means merely ‘sons, grandsons and great-grandsons,” and tbe phrase 
daughters and the rest” in pi. 14, 23 and 24 means “ daughters and 
their issue as contrasted with “ sons, graudsons and great-grandsons.” 

As regards property which does not class as woman’s property in the techni- 
j fu precedence over the “ daughters 

and the rest. Failing both sons and daughters the heirs to " slndhan 

proper and stridhan improper ” are identical, save that as between 

male and female offspru.g tbe latter have a preferential right as regards 

sOid/irtu proper, while the former have a similar right as "stridhan 
improper. 

Tho author of the Maj ukha, like the author of the Jlitakshara, does nn| 
regard the enumeration of epecifie kinds of stridhan in the old Smriti texts 
as exhaustive. Ho includes under the name all that by law becomes ths 
property of the woman only (unlike tho author of the Mitakshara) h( 
distinRuishos the specifio kinds enumerated in tho texts from those whicl 
are not so enumerated for purposes of inheritance. In doing this it seem’ 
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quite reasonable to lay down that, as regards that class of property which 
is emphatically woman's property, being expressly so named by the old 
sages, the female offspring should take precedence over the male ; while 
as regards that which is not such, the general preference given to male 
offspring over female by Hindu law should have effeei. On the other 
band, there is no obviom reason whv in the case of collateral relations 
any similar distinction should be maintained between the two classes. 

U ider the rule of succession above state 1, the woman is recognized as a fresh 
source of devolution. It is to be remembered that the property with 
which the rule in question de:iis, is not merely that which the woman 
obtains by inheritance, but may include that which has never belonged to 
her husband or any other relation, either on the husband’s or the father’s 
side, but is her own origin**! arqui-itinn, Such property is the woman's 
property ; it is not the husband’s property. Why, then, should it go on her 
drath to any one except to those who are the woman’s h^irc, and bow can 
the rule about tho last male owner be made applicable to such property at all? 

A Hindu wife obtained a decree against her husband for maintenance. He 
appealed, and wrula the appeal wa^ ponding the wife died, leaving two 
daughters. The question then arose wueiher her husband or his daugh¬ 
ters should represent the dect'ascd in the appeal. 

Beld, that the daughters of the deceased were the legal reprosen tativ^es for the 
purposes of the appeal. MaNILaL REWADAT v. Bai Rewa, 17 B 75d... 

(5) Succession—'Succession among remoter eo^r!\\ sapindas —Goiraj sapindas 

—Succession per capita—Pracfi e—oVc-nd tipo^nl—Ntw po'nt raised in 
second tippfaf.—Among the remoter snpxndis the inheritance goes 

^er capita not per siirp^^. The High Court will allow, on second 
appeal, a new point to be raised for tbe first time, provided it is purely a 
question of law, arising on the fin hogs of tho Courts below, and not 
affected by any facts outside those findings. NAGESH v, GURURAO, 17 
B. 303 


Pag-e 


« • • 


(6) See HINDU LAW (GIFT). 17 B. 486. 


10.—Joint Family, 


- --• 

(W Ancestral prooertv—Father's debt—Decree against lather -Execution—Liabi- 

^ Uiy of faZly ^38.). 55. 318, 

332 333 —In a suit for specifi: performance of a certain contraco for the 
sale of land which the defendant had failed to complete, the plaintiff 
obtained a decree against the defendant for the repayment of the earnest- 
money and his costs of suit. In eiecution of this decree the plaiutia 
attached the whole of the properly, which ihe defendant had agreed to sell. 
A warrant for sale was duly issued, and claims were advertised for. The 

,nP 3 of the defendant thereupon appeared before tbe Gommissiouir and 

Limed to be entitled t. three-fourths of the property, which they alleged 
uncastral Their claim was not investigated, but to save time it was 
agreed thft a note should be male in -he procUmation of sal- th.t the 
^ to he interested in the said lands and premises, on the ground 

tC tty w rLncS -d that the one-fourth share of the defendant 
it oonld he sold by the attaching creditor. Under this proclamation 
tn ^ Lt t.L ^d iLrest of the defendant in the property were sold. At 

T 1 hrsonrgave notice of their claim. The property was duly sold 
the sale the s g DDSse-^sioi, th** claim -.ntA being dispo-seased. 

the purohaser -der s .S32 oAhe Civ, Pro. 

CodefxiV of 18321 ealliug upon the purchaser to show cause why they 

should not the defendant was one which the 

Btld -11) that the 3 U g necessary, agaiost auoostral property in the hands 
plaintiff could enf . ^ ^ of the whole interest therein of the defendant 

and IS so . property in question was ancestral, what the pur- 

(2) that, assuming th ^uole property. aud nos merely the right which tbe 
chaser of the familv to a share of it on parti- 

defendant “’S?' , a. acknowledge any right m the oiaim- 

lnt“* but Ltlnded to sell the very largest right the defendant might have 
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* in the property, which, as the judgment-debt was one for which the family 
pioperby was liable, was the whole estate of the joint family ; 

(3) that the purchaser who had bought the whole of the rights of the family 
in the property, was entitled to the possession of what he bought, and 
WHS not required to file a suit for partition, because the shares of all the 
co-parceners hf»d passed to him ; 

(4) assuming that the property was ancestral, the claimanta were not in pos¬ 
session on their own ajcnunt, and wore, thf‘r-?fore, not entitled to be 
restored under s. 332 cf the Civ Pro. Code (XIV of 1882). A member of 
a joint Hindu family cannot say that be is in possession of any particular 
poriion of Ihe joint property on his own account. His possession is the 
possession of the family ; 

(5) what all the sons were entitled to, was to try the fact or nature of the 

debt due to the plaintiff in a suit cf their own In such suit they would 
have to prove that, the debt was not such as to justify the sale. COOVERJI 
HIRJI V. DeWSEY BHO.T.A, 17 B. 718 ... 471 

(2) Gift by vianagtr of yart of family property—lllegiliviate daughters —Afoin- 

tenance — Gift — Alicnafi(-n of /amity prof.erty —“ Dasiputra^* (son of a slave) 

— lixndu law—Jo\nl family. —Hamebaodra, the manager of an undivid¬ 
ed Hindu family, gave certain shares in a spinning and weaving company, 
which bad been purchased out of family funds, to Ganesh for and on be¬ 
half of the plainiiffs, who were Ramchandra*s illcgitimato daughters. After 
the death of Ramcbandra and Ganesh, Ramchandra’s illegitimate daugh¬ 
ters sued the surviving members of the family for a declaration that the 
shares belonged to them, and that they had right to have them transfeired 
to their names in the company’s books. 

Eeld^ without deciding whether illegitimate daughters are entitled to simple 
maintenance from the family property, in any case, Ramcbandra, as 
manager, could not alienate the shares for that purpose, as there were no 
emergent circumstances requiring it. ParvaTI v. GaNPATRAO BALAL, 

18 B. 177 ... 626 

(3) Joint ownership—Decree against joint owner—Execution sale^ Right of pur¬ 

chaser — Co sharers made panifs of ter period of limiiation^Limitation ,— 

The interest of Vitbu, as co-sbarer in cerlaio land, was sold in execution 
of aclicreo against him. It was purchased by one Sakharam^ who sold it 
to the plaintiB. The plaintiff sued for possossiou, and the other co-sbarers 
were made party defendants to the suit, which, however, was held, as 
against them, to be barred by limitation, 

Hcfd, that the plaintiff was entitled to be put into joint possession of the 
land with them, although the suit as against them was barred. KRISHN.4 JI 
BIN MaL.1I V. VlTHU, 18 B. 505 ... 845 

^4) Loan to manager—Family purpose—Presumption—Evidence—Burden of 
proof—See PRACTICE, 18 B. 520. 

(5) Manager—Family deht—Liability of family property—Decree aqainst manager 
— Execution sale—Questions for Court to decide in rfefertnininp the quantum 
of interest which passes to the auction-purchaser — Hindulaw. —Where the 
manager of a joint Hindu family is sued for the recovery of a debt, and 
his right, title and interest in the family property are sold in execution, 
the questions which tlo Court has to decide in dotormining the quantum 
of interest which has parsed to tbo auction-purchaser are : (1) whothoi the 
debt was one for which the entirety might, by proper procedure, have been 
brought to sale, and (2) whether, as a matter of fact, the purchaser 
bargained and paid for the entirety. 

A. and his three younger brothers B.. C. and D. were members of a joint 
Hindu family. A. was the manager of the family. After A.'s death, B., 

0. and D. were sued ns his legal representatives in respect of a debt which A. 
had contracted for the benefit of the family. A decree was passed against 
them as A.’g representatives, directing the recovery of the debt by sale of 
A.^sCsState. In execution of this decree, A.*s right, title and interest in 
certain family property was put up to sale. 

Held, that the sale affected the rights of all tho members of the joint family. 

Under the circumstance what was meant to be brought to sale was the 
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right, title and interest of the family of which Sakbaram had been the 
manager, and for the benefit of which the debt bad been incurred. Janki- 
BAI V. IMAHADEV, 18 B. 147 


(6) Manager—Lease granted by manager—Right to sue for rent under such lease 
— Co-sharers—Parties—Practice—Landlord and tenant—See LANDLORD 
AND TENANT, 18 B. 141. 



( 8 ) 

<9) 

( 10 ) 


( 11 ) 

( 12 ) 


(13) 

(U) 

(15) 


xilanager—Limitation Act (XV o/'1877), s. - Aclinotoledgvient—Manoget 

of a joint Hindu family—His authority to acknowledge a family debt .— 
The Manager of a joint Hindu family bas authority to acknowledge the 
liability of the family for the debts which he bas properly contracted, so 
as to give a new period of limitation against the family from the time the 
acknowledgment is made. He is an agent duly authorized in this behalf 
within the meaning of s. 19 of the Limitation Act XV of 1877. Bhas- 
KAB TATYA SHET V. VIJALAL NATHU. 17 B. 512 

Partition—Minor—Partition effected without taking into account afminor 
co-paroener — Such partition invalid—Limitation—See HINDU Law 
(Partition), 18 B. 197. 

Partition—Partition of joint property situate in British India without taking 
into account other joint property situate outside British India—See 
HINDU Law (PARTITION), 18 B. 389. 


Partition—Property left undivided at the time of partition—Suit to recover 
share of the produce—Ampndment of suit—Changing character of the suit 
—Hindu Law—See HINDU LAW (PARTITION), 18 B. 611. 

Vidow—Minor SODS—Sale by widow of immoveabie property left by husband 
—Familv necessity—Minor sons bound by sale-Deed of sale—Effect of 
conveyance how ascertained. See HINDU LAW (WIDOW). 18 B. 631. 
JViflnw-Widow’s right of residence in her husband’s house after his death 
-House mortgaged by plaintiff’s husband in his lifetime and sold in 

execution— Auotion-purohaser-Notioe of widow s claim to reside-See 

Hindu Law (Widow), i7 b. 398. 

5ee }IINDU LAW (MAINTENANCE), 17 3. 45. 

3ee HINDU LaW (PARTITION), 17 B. 271. 

See HINDU LAW (WIDOW), 18 B. 452. 


-11 .—Maintenance. 

T • -i„_Ar«na£rer-Gift by manager of part Of family property-TlIegiti- 

(1) Joint family ft g of family property— 

“Csiput^a’’(^n of a slave)- See HINDU LAW (JOINT PaMIUY), 18 B. 177. 

^ ^ 1 tn r)n^>!fi&sion in virtue of claim to mainteyia'nce^ 

(2) Mother’s right to | 'subject to mother's claim to maintenance— 

Mortgagee's right t^oms^saon s^ ^ _ 

Praeti^-Pro^re f U,,g,ged certain land belonging to him, 

After the death of b.. mcr-eaged it again in consideration of the 

his widow (defendant The mortgage was after- 

existing mortgage de who sued the widow (defendant No. 2) and 

wardsassigned to the plaintiff ^ion. The mother (defendant 

the mother (defendan x * / . widow (defendant No. 2) had to 

No. 1) contended ^ ^^bject to her (the first defendant’s) right to 

mortgage the ^ ag Rer raamtenauce. she claimed to remain in 

maintenance out ot it. property should not be given to 

possession. The lower ^ by him for the 

the plaintiff until a stated that it impesed that condition 

maintenance of .^as no other family property out of which 

on the supposition that there vsas 

she could be n,aking the right of the first defendant 

Held, that the decree was w e being no other property. 

to remain in igsgees Imt their money with foil knowledge of 

Further, that as the mor g g maintenance, the 

the first ““^P' 

tenance in some other mortgaged land, the mother of the 

In suit by a mortgagee fot PO® possession of it in virtue of her right 

deceased owner „ of the second appeal a claim was made, 

to maintenance. At 
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OQ her behalf, not merely to maiotenance, but to a share in the property as 
mother of the last owner. The point bad not been taken in the lower 
Courts, nor was it one of the grounds of appeal. 

Held, that it could not be taken for the first time in second appeal. It set 
up a new right d fiering in kind from that asserted throughout the trial, 
and not differing merely in degree, as was the case in 17 B. 30^1 RaCHAWA 
V. oHlYAYOGAPA, 18 B. 679 ... 962 

(3) Widow's maintenance—Withholding of maintenance—Demand and refusal — 

Arrears of maintenance— Limitaticn Decree providing for reduction of 
tenance in event of alUred circumstances of persons paying it—Hindu law. 

— K., a Hindu widow, sued the undivided brothers of her deceased hus¬ 
band for maintenance. She al.-o claimed arrears of maintenance for six 
years prior to the institution of the suit. The Court of first instance papsed 
a decree in her favour awarding her maintenance at the rate of Rs. 52 a 
year during her lifetime, but “subject to variation according to the change 
in defendants’ circumstances for the worse.” The Court also awarded her 
arrears cf maintenance for three ^ears only (not six as claimed) on the 
ground she was only twenty years old, and had always lived with her 
father and been maintained by him, and that a formal demand had only 
been made on the defendants three years previously. On appeal the Dis¬ 
trict Court increMsed the rate of maintenance to Rs G5 per annum, and 
awarded the plaintiff arrears for six years, holding that the fact of the 
demand having been made only three years before suit did not prevent her 
from recovering arrears for six years. 

Held by the High Court that although the withholding of maintenance, 
which constituted the cause of action, might be proved otherwise than by 
a demand and refusal, yet in this case it bad not been shown that there 
were any circumstances which would amount to a refusal of maintenance. 

The decree of the lower appeal Court was. therefore, confirmed, except so 
far as it gave tbe plaintiff arrears of maintenance for six years, which 
period was altered to three years. The clause as to tbe reduction of main¬ 
tenance in the event of altered circumstanots was also struck out. MOTI- 

iiAL V. bai Kashi. 17 b. 45 ... 30 

14 ) Widow—Suit by heir to recover family property from widow—Provision for 
widow—See HINDU LAW (Widow), 18 B. 452. 

(5) S'o Hindu Law (Inhehitancbj, 17 B. 768. 

-12.—Minor. 

(1) See Hindu Law (Partition). 17 B. 271. 

(2) S^e Hindu Law (Widow), i8 b. 197. 631. 

- \ 3.—Partition. 

( 1 ) Manager—Liabilitp of manager to accounts on occasion of partition—Bight 
of members who were minors at the time of management to an account 
from manager—Manager also guardian of minors—Nature of account to 
be rendered by a manager on partition— Family idol and property apper¬ 
taining thsieto goes on partition to senior member of family— Bight of 
mother to a share of estate on partition—Hindu law —A manager of a 
Hindu ftmily cannot refuse to render any account whatever of his manage¬ 
ment on the occasion of a partition, or require the other members of the 
family to accept his rfi.rif as to the property subject tn partition. 

What that account should bo so as Jo discharge him from his liability to 
account as manager, and what objections tbe other members of the family 
can take to it, must depend on the conduct of the manager and the other 
members of the f.^mily, the nature of the property, and the oiroumstanoes 
of the family, an 1 cannot be stated in definite terms. Members who 
were minors during the management cannot be taken tn have consented 

to the management, and are entitled, when they attain their majority, to 
hold the manager liable, not only for aots amounting to fraud, but also 
where the management has been grossly negligent and prejudicial to their 
intcrcsis; the prrsumption. however, being that, in the ahsenoe of evi¬ 
dence, the prepertj for partition is such as it exists at tbe time of the 
suit for partition. 
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A brother sued his three broihers for pirtition of their father’s estate, which 
copsisted of moveables and immoveables and a banking business. As 
senior member of the family he also claimed the rajseva (family idol) and 
the property appertaining to it. The mother (Kashi) of the first three 
defendants and Manohha, the widow of a deceased brother of the 
plaintiff, and Nandkore, his aunt, the widow of his father’s brother, 
were also defendants to the suit. The three brothers (defendants 
Nos. 1, 2 and 3) alleged that their father, Maneklal, bad died in 1864 
at which time they were minors ; that the plaintiff had managed the estate 
ever since, and had, in 1865, obtained a certificate of guardianship and 
administration to their estate under Act XX of 1864 ; thit the plaintiff’s 
management bad been fraudulent, improper and wasteful and prejudicial 
to their interests as minors, and they contended that they were entitled 
to an account from him of the property at tbe date of their father’s death 
and of the proceeds, income and profits from that date to the date of suit. 
They contended that as the plaintiff bad been appointed administrator of 
their estate under Act XX of 1864. he was liable to account to them as a 
trustee, and was bound to show that all sales, purchases and other tran- 
pactions entered into by him were necessary and for their benefit. The 
lower Court held that the family being united, the Minors Act did not 
apply, and that the fact that the plaintiff had obtained a certificate of 
guardianship did not enlarge his liability to account, and that, on the 
authorities, the manager of a Hindu family was not bound to account for 
past transactions, nor for mesne profits, unless in c.ises of fraud or gross 
extravagance, and that the estate of the family property as it existed at 
the time of partition was to be the basis of the distribution. 

On appeal to the High Court, 

Held that the defendants were entitled to an account from the plaintiff, and 
■ that it was open to them to raise objections with regard to the plaintiff’s 

management. 

Held, albo, as to tbe nature of the account which the plaintiff should render 

of pasG traosacGions. that, haying regard to the oircnmstauces of the family 

and the nature o( the family property, tbe plain.iff, in producing the books 

of the firm since the father’s death, which contained an account of aU 

transactions relating to the firm’s property and of the moveable and 
transactions all that he could be expected to do, 

wh”bira/the manager or as certificated administrator of the 

defendants’interests in the family prop-r y. , « * 

Held also that tbe circumstance that the plaintiff bad obtained a certificate 
also, minors, and sold their interests in 

of administration of the Court, could not give them a 

certain plaintiff unless they proved thit they had been 

counter claim agai h p purchased since the death of 

prejudiced by the sale. AS brought into hotchpot by 

the fUher, it was partition As to remrssion of tenant’s rent 

all the parties lo S although a censidorable loss was shown to have 

and compromises of suUs defendants had failed to show that 

resulted from them, it and there was no evidence to make 

thi y were improper or f^.^id their being transferred to 

the plaintiff himself ha in'trade also were properly debited to the 

the general account. T - ^ plaintiff was not personally liable for 

general business of tnc Drill, t 

them. .» entitled to take tbe rajseva (family idol) 

Held, also, P* anneroaming thereto as tbe family idol and 

and keep '’^.h liLrty to such members of the family as are 

the property thereof, wiin ii y purpose of worship. 

or shall '.fber of the first three defendants (step-mother 

Held, also, that Kashi, ‘he mo or jtjoj, ,0 a one-fith share in the 

B. 271 inlftna into account a minor co-parcener-- 

<2) Minor-PartUio^i effected 9^ iaui.-A partition effect^ 

Such parM'on innalid—W™" member of the family, and without 

wHhout reserving ^eS^to act on his behalf, is invalid as against 

the consent of some one auchorizea 

the minor* 
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HfhcSu Law—13.—Partition—(CoJicZw^ied). PAGE 

Three brothers, S., L- aod K., were members of a joint Hindu family. In 
186^. 8 and L. divided the whole of the family property between them 
without reserving any share for their brother K., who was then a minor, 

K. lived with L. as a member of his family. L. died in 1867, leaving a 
ctildleas widow, with whom K. continued to live till his death in 1876. 

K. left an infant son (the plaintiff), only a year old# Subsequently 8. 
died in 1887, leaving two widows without issue. In 1889, the plaintiS, 
being still a minor, sued by his next friend to recover either the whole or 
one-third of the family property in the possession of the widows of L. and 
8 The principal defences to this suit were (1) that it was time-barred, and 

(2) that the plaintiS was not entitled to claim more than oue-third of the 
property in suit. 

Held, that the pirticioo made by 3. and L. in 1862 was invalid, as it was 
m^de without resdrving any share for their minor brother K. and without 
tikiog him luto account. K.’sson was, therefore, entitled to recover the 
wboleof the ancestral property as thesole surviving male member of the 
family. 

Held, also, that the suit was not barred by limitation either under Act IX 
of 1871 or Act XV of 1877 in the absence of any evidence showing that 
K. ever demanded partition and was refused, or that he was excluded to 
his knowledge from all participation in the family property. KRISHNA- 
BAI v. KHANGOWDA. 16 B. 197 ... 630 

(3) Partition of joint property Ritaate in British India without taking into 

account othev joint propirty situate outside British Itidia. —A Court can 
grant partition of property belonging to a joint Hindu family situated in 
British India without taking into account other property belonging to the 
family situated outside British India. RAMACHARYA v. ANANTaCHARYA, 

IS B. 389 — 768 

(4) Property left undivided at the time of partition—Suit to recover share of the 

produce-'Amendment of suit—Changing character of the suit. —The cir¬ 
cumstance that there has been a partition between the members of a joint 
Hindu family does not, in the absence of any special agreement between 
them, alter their rights as to the property still undivided. As to this they 
continue to stand to ont another in the relation of members of an undi¬ 
vided Hindu family. 

A claim to a share of the produce of the property left undivided at a parti¬ 
tion does not lie, because such a claim is based on the right to a particular 
^'b iro in the property itself which has no existence in the case of an undi- 
vidsd family. 

A suit for a share of the produce of the property loft undivided at a partition 
cannot be amended by making it a suit for partition without entirely 
changing its character. GaVRISHANKAR v. ATMARAM RAJARAM, IS B. 

611 ... 916 

(5) See ADVERSE POSSESSION, 13 B. 513. 

(6) See Stamp. 18 B. 209. 

-H.—Religious Endowments. 

(1) See ACT OF STATE. 17 B. 600, 620-N. 

(2) See Compromise, 18 b. 72i. 

-15.—Reversioner. 

(1) Adverse possession -Limitation Act (XV of 1877), soh. II, art. 141—See 

ADVERSE Possession. 18 B. 2i6. 

(2) Wi dow—Right of widow bo sell property inborited from her husbaud—Rever¬ 

sioner—Suit by reversioner to set aside sale by widow—Burden of proof— 
Kvidauco—See HINDU LAW (WIDOW), 18 B. 534. 

(3) Sc: Hindu Law (Inheritance), 17 B. 759. 

-16.—Stridhan. 

(1) Devolution of—Woman’s estate apart from atridban, devolution of, accord¬ 
ing to ^layukba—Property inherited by a woman from a male owner— 
Property not of the class called “stridhan proper”—Reversion on her 
death to heir of last male owner—Theory of such reverter not to be 
extended to sttidban—Meaning of expression sons and other heirs ” used 
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Hindu Law—16.—Stridhan— (CottcZuderf). Page 

in Mfiyukkia, Ch. IV, &• 10, pi. 26 Sods and the rest,’* meaning of— 

Decree for maintenance obtained by wife against her husband—Appeal by 
husband against decree—Death of wife pending appeal—Daughter to be 
legal representative of the deceased for the purpose of the appeal—Practice 
—Procedure—Hindu law— See HINDU Law (INHERITANCE), 17 B. 758. 

(2) Inheritance—Devolution of stridban belonging to a childlef^s widow—Grand¬ 

son—Go-widow—Husband’s nephew—Sapiodas -Sec HINDU LAW (IN' 
HERITANCE), 17 B. 111. 

(3) See Hindu Law (Gift), 17 B. 486. 


-17.—Succession. 

(1) Gift—Gift of immoveable property—Verbal gift of immoveable property— 

Death of the aonor-Possession given Do tlij doueo by the son of the donor 

—See Hindu Law (Gift). 17 B. 486. 

(2) Inheritance — Succession among the remoter gotraj sapindas—Gotraj 

snpindus—Succession pev cdpitd —Hindu law—Practice —Second appeal 
New point raised in second appeal—See HINDU Law (INHERITANCE), 

17 B. 303. 

(3) See Hindu law (Inheritance), 17 B. 690. 

(4) See VVataN. 18 B. 22. 


-18.-Widow. 

(1) Adoption—Adoption by a mother who has succeeded as heir to her son after 

Ltie death ofUwidow-S33 HINDU Law (ADOPnON). 17 B. 164. 

(2) Inharitanoe-Moveable property-Daught.erin-.Uw inheritias- moveable pro¬ 

perty from fathec-ia-law-Estate t .ken by her m such procerty-Widow 
—Widow’s estate in moveable-No power to dispose by will of moveablee- 
See HINDU LAW (INHERITANCE), 17 B. 690. 

(3) Maintenance-Suit by heir to recover family property from widow-Provision 

f.r widow-Bindu law-Widow -The Court w,11 not allow the heir to 
moolr lamily property from a widow entitled to oe mamta.ned out of t 
without first seeuiiog a proper miiotejauce for her. \ELL..\t A Bhi 

MANGAVADA, 18 B. 452 

(4) Maintenance-Widow's maintenanoe-Withholding of maintenance--De. 

m n^and refusal-Arrears of maintenance-Limitation-Deoree providing 
“r reduoLn of maintenance in event of altered mrcumstances of persons 
paying it-See HINDU LAW iMaINTENANCEI, K B. 45. 

<!^i„ h, widow ot immoveable property left by husband—Family 

(5) Mxnor sons-Sale by w J, hn <irih _ Deed of bale—EjJeU of conveyance 

necessity-Minorjons^^^ CfitZ-^Iminpe^l-Kamii Sh/va, a 

Hindu, .f fhe family borrowed money for family purposes, 

Held, that the of property sold by the manager of 

HeZd, also, that the effec _ the parties as gathered from the 

a family depends on the gurrouoding circumstances. 

MossrisuiI.-**-. - 

SUCCABAiu lYiu from her husband—Reversioner— 

(6) Bight of widow to sell Ju by widow -Burden of proof-Evidence 

Suit by reversioner to mortgaged certain property 

-Hindu having a^n g only to pay interest on a portion of 

the income of ^fter his death sold it before the mortgage- 

the mortgage-debt, ^ . to set aside the sale, 

debt fell due. The re absolute necessity for the 

H-ld, that although there m« herself with maintenance, still as 
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Hindu Law 18.—Widow-(Conchided). PAGET 

A widow like a manager of the family must be allowed a reasonable latitude 
in the exercise of her powers, provided ** she acts fairly to her expectant 
heirs.” VENK/.JI SHBIDHAK v. VISHNU BABAJI BERI. 18 B. 534 ... 865 

(7) Widow's right of residence in her husband's house after his deaths House 

mortgaged by 'plaintiff's husband in hts lifetime and sold in execution^ 
Aucixon^purchase}—Notice of widow's claim to reside* —In execution of a 
decree upon a niorigage effected by the plaintifi’s husband in his life¬ 
time, the bouse in aispute was put up to auction, and purchased by the 
defendant. The defendant was aware that the plaintiff (the morigagor’s 
widow) was residing in the house at the time of the Court sale. In a suit 
brought by the plaintiff to establish her right to reside in the house in 
question. 

Held, that in the abi-encu of any allegaticn that the mortgage effected by 
the plaintiff's husband was not for the benefit of the family, or was in any 
way in fraud of tbo plaintiff’s rights, the defendant as auction-purchaser 
took the house free irom her right of residence as a Hindu wioow, nutwitb- 
standing the fact that ho had notice of her claim. MANILAL v. BAI 
Tara, 17 B. 398 ... 259 

(8) See Hindu Law (Inheritancej, 17 B. ii4, 

(9) See Probate, 18 B, 749. 

-19.—Will. 

(1) <0 dh \rmada—Dbarmada—Dharma.—A bequest in favour of dliar- 
mada is void by reason of uncertainly. The law on this point is tbo same 
in the Mofussil as in the Pres-idency town. DeV.SHANKAR NaraNBHAI 

V. MotiRAM JagesAVAR, 18 B. 136 ... 599 

(2) Construction—Charily—Bequestto charity— Sadavarat—Bequest to a definite 

sjidavarat— B'-quest to two charitable objects, one of Fuoh bequests being 
invalid—B quest of interest of a fund to A with invalid gift over of interest 
after A’s death—A takes corpus of fund—Sea CHARITY, 17 B. 351. 

(3l Idol—Property bequoatbetl ti an idol—Owner of skrine—Act of state—Deposi¬ 
tion of owner from his position by an act of State of foreign power—Effect 
of deposition or right to property in Bombty—Trustee—Power of appoint¬ 
ment. See ACT OF State. 17 B. 600. 

(4) Probale'“Applicauon for probate lefusid by District Court on ground that will 

not proved- 0/t appeal, finding by High Court that the will was ptovtd — 

Subs quent npplicaticn forqyrobate to be made to District Court and not to 
High Court — Practice- Procedure .—Where on appeal from the District 
Court it was found by the High Court that a will was proved. 

Held* that a subsequent application for probate should be made to the 
District Court. Bayabai v. SarasVatibai, 17 B. 686 ... 450 

(5) Will by a Hindu wiJow in respect of property inherited from her deceased 

husband—Invalid will—Probate—See PROBATE, 18 B. 749. 

(6) Seo Hindu Law (Inheritance), 17 B. 690- 

-20.—Woman’s estate. 

Bee Hindu Law (Inheritanxe), 17 B, 759, 

Hundi. 

(1) Shah jf»g hundi—Shah jog hundi endorsed to a particular person—Stolen 
hundi— Payment by drawee without inquiry to wrong person—Liability of 
drawee to lawful owner of hundi. —On the 8th December, 1893. the plaint¬ 
iff at Bhoiapu'having bought a sImA jog hmidi there drawn upon the 
defendants in Bombay endorsed it to Ramrukh Rvmkisson and sent it by 
post to him for collection. In course of its transmission it was stolen, and 
the name of Uamrukh Ramkisson was expunged, another name that 
of Dwarkidas Lilji, was substituted. On the 9th December, 1893. the 
hundi was prest otod for payment to the defendants in Bombay by a 
person giving his name as Dwatkadas Lalji, and the defendants paid it 
without inquiry as to the responsibility or position of iho person to whom 
they paid ii,. The plaintiff sued the defendants for value of the hundi. 

Held, (1) that the defendants were guilty of conversion of the hundi and 
wore liable to the plaintiff, the lawful owner thereof, in trover; 
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Hundi — (Concluded), 

(2) that the hundi continued to be shah jog after being endorsed to a narti- 
CUlar person. GANESDAS RAUNABaYAN v. LaCHMINARYAN. 18 B 570 
= Chiity’s S C.C.R. 409 

• • » 

(2) Stamp Act (I of 1879), s. 34—Evidence—Hundis inadmissible under Stamp 
Act. but admitted by defendant—Admission—See STAMP ACT (I OP 
1879), 18 B. 369. 


Page 

889 


Husband and Wife. 

(1) Decree based merely on admissions and without recording evidence — Adultery — 
Collusxon — Praciir.e—Procedure—Indian Divorce Act {IV of 1869). ss. 3, 
cl, 3, 14 and 11—Divorce ,—A decree for dissolution of marriage cannot be 
made Yneroly on admissions and without recording any evidence. BAI 
Kanku V. SHIVA TOYA, 17 B. 624 (F.B.) 


• • • 


(2) Divorce —Parsis —Parsi Marriage Act XV of Minority-Guardians — 

Practice ■ Procedure .—In a suit by a husband for divorce under s 30 of 
the Parei Marriage Act, XV of 1865, the defendant, if under the age of 21 
years, although more than l8, must be deemed to be a minor, and a 
guardian lor. the suit of the defendant must be appointed. SORABJI 
CaWASJI POLISHVALA V BUCHOOBAI, 18 B. 366 

(3) Evidence of wife to prove non-access—Grim. Pro. Code (Act X of 1882), 

p 488 —Maintenance—Illegitimate children—Right of a married woman 
to claim maintenance for ber illegitimate children—Evidence—Presump¬ 
tion of legitimacy—Evidence Act (I of 1872), s. 112 See CrIiU. PRO, 
Code (Act X of 1882). i8 B. 468. 

(4) Marriage— Pesiitution of conjugal rights-Conditional marriage—Eudwa 

Kunbi caste—Custom—Public volicy.—The plaintiff, a member of the 
Kudwa Kunbi caste, sued in 1890 for restitution of conjugal rights, alleg- 
ine that he had been married to the first defendant in 1927. The defend¬ 
ant alleged that at the date of the marriage the parties were only a 
month old * that the marriage was a sata (exchange) marriage, and that 
bv the coDi’ract the plaintiff’s father was bound, as a condition of his 
obtaining the second defendant’s daughter for his son. to prov.de a girl to 
be married to the eecood detendanl’s roo. They alleged that such con- 
ditionai marriages were a custom of the caste, and they denied that the 
condition bad been performed by the plaintiff s ‘ather. They further 
alleged that in 1936 the plaintiff’s lather finding that he could not pec 

Crm thfi nonditioo had passed a release (the plaintiff himself then being 

‘"Jnoc, t^de end;nt No. 2 (the father of defendant No^ I) giving up all 
cl“m 9 0 defendant No. 1; that a dispute having subsequently arisen 

a te“tbrplaintiff had attained his majority the matter was referred to the 
after tbe piai decided that within a certain fixed time the 

members of tb ’ • , son of defendant No- 2, and that on 

plaintiff ^ J the marriage was dissolved. The Court found 

the ® ( the caste the marriage in 1927 between the plaint- 

LnG No 1 WHS only a conditional marriage ; tbat the release 

of 1936 operated to cancel the marriage, and that in any ease the plaintiff’s 
of l 936 opeTatea second defondant’s son. m accordance with 

Ihe rcisio^of th'e ca 

Beld. .hat the plaintiff bad not e^stablished^bis^rig^t 

defendant No. * t^e custom relied on, there was no complete 

.. to the parents to marry their daughters. 

The Hindu law leaves It en y Brahmanical law. a marriage is 

and although, ceremony has been performed, there would 

complete when the rei gi u jgjugjng to recognise a custom, at any 

seem to be no suthcieni iv transactions, rendered neoes- 

rate, among the lower although performed with reli- 

sary by the paucity ol wi m the patents on both sides as 

gious ceremonies are^_sMll Bal UGRI v. PATEL PURSHO- 

incomplfll'® »ua cu ,,, 

• TAM, 17 B 
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Husband and Wife -{Concluded), PAQE 

(5; Parsi M<xtrimo7iial Court — Act XV of 1865—Suti by wife for judicial separa¬ 
tion—Alimony—Alimony after decree dUmissing wife*s suit and pending 
appeal—Abmony pending petition for review of judgment—Practice in 
allotment of alimony. — A wife sued her husband for judiuial separation in 
the Par$i ^Matrimonial Court. Alimony was granted to be by an order 
dated lltb July, 1691, which directed the defendant to pay alimony to 
her frona the 15tb April, 1891, “until the final decree herein be passed.” 

On the I8ih July, 1891, the suit was dismissed, and after that date the 
defendant ceased to pay alimony. The plaintifi obtained a rule for review 
of judgnient, which was discharged on the 27ih January, 1892, and on the 
18tb March, 1892, she filed an appeal against the decree dismissing the 
suit and against the order refusing a review. She now applied for an order 
directing the defendant to pay her all the arrears of alimony ** pen'iente 
ii'e ” frt m ite date of filir g the suit, or so much as had not been paid, 
and that he should pay her further alimony until the final disposal of 
the appeal. 

dismissing the application, that the words “final decree herein,” 
contained in the order of the lllh July, 1891. by which alimony was 
granted, meant the decree in the suit and not in the appeal. 

(2) That f.bc Parsi Matrimonial Court, constituted under Act XV of 1865, 
had no power to award alimony ^*pendente lite'* after decree and pending 
appeal, 

(3) An unsuccessful wife is not entitled to claim alimony after final decree 
and peoding appeal, nor for the period during which she is seeking review 
of judgment. 

Qucpre, —VVhother the Court whore a petition for review is pending before it, 
bas a discretion to allot or continue alimony pendente lite ” 

The words, “during the suit,” in s. 33 of Act XV of 1865 include the period 
up to Ibc making of a final or absolute decree. 

Ellis V, Ellii (8 P.D. 188) and Dunn v. Dunn (13 P.D. 91) should guide 
the practice of the Parsi Matrimonial Court in allotment of alimony for 
the time following a doerte nisi. HiRABAI v. DhuNJIBHOY HOMAN.TI, 

17 B. 146 ... 95 

(6) Restitution of conjugal rights—Deaee — Decree not executed—Subsequent 

voluntary cohabitation followed again by desertion—Satisfaction of decree 
— Second suit for restitution of conjugal rights —Res judicata— Cause of 
action -Civ, Pro. Code {A.ct XIV of 1882i, ss. 13 and 244.—Plaintifi 
obtained a decree against his wife for restitution of conjugal rights in 1885 
which was never executed. In 1887, howev^-r, she returned to his house, 
and stayed with him for two months. Bhe afterwards deserted him 
again. Thereupon the plaintiff filed a second suit for restitution of con¬ 
jugal rights. 

Held, that the suit was not barred either under s. 13 or 244 of the Code of 
Civil Procedure (Act XIV of 1882). A second withdrawal from co¬ 
habitation constitutes a fresh cause of action. KESHAVLAL GIUDHAR- 
LALv. Bai ParvaT. 18 B. 327 ... 726 

(7) Suit for restitution of conjugal righ's—Cause of action —wWrisrficfion.—The 

plaintifi sued his wife for restitution of conjugal rights in the Court of 
the Subordinate Judge of Borsad, within whose local jurisdiction the 
plaintiff resided. The defendant contended (inftir afia) that the Subordi¬ 
nate Judge of Borsad had no jurisdiction to entertain the suit, on the 
ground that she was living outside bis jurisdiction. The Subordinate 
Judge dismissed the suit (or want of jurisdiction. On appeal by the plaint¬ 
iff, the decree was confirmed. On second appeal, 

Beld, reversing the decree, that the Court of Borsad had jurisdiction. The 
cause of action, in a suit by a husband for restitu'ion of conjugal rights, 
consists in the wife’s absenting herself from her husband's house with¬ 
out biscohseut, and it must, therefore, be deemed to arise at his house. 

Lalitaoar v. Bai Suraj, 18 B. 316 ... 719 
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Idol. 

(1) Property bequeathed to an idol—Owner of shrine—Act of State—Deposition 

of owner from bis position by an act of State of foreign power—Efiect of 
deposition on right to property in Bombay—Trustee—Will-Power of 
appointment—See ACT OF STATE, 17 B. 600. 

(2) Property of idol—High-pnest and mmager of shrine—Deposition of high- 

priest by act of State—Appointment of new bigh-pnest—Suit by latter 
for property belonging to sbrine—Act of State of foreign p“wer—Effect of 
such act on title to property outside foreigu State—See ACT OF STATE, 

17 B. 620 (N). 

Illegitimate Children. 

Cnm. Pro. Code (Act X of I882j. s. 488 -Maintenance—Right of a married 
woman to claim maintenance for her illegitimate children—Evidence of 
wife to prove non-access—Evidence—Pre.-umption of legitimacy—Evi¬ 
dence Act (I of 1872), s. 112—See CHIM. PRO. CODE (ACT X OF 1882), 

18 B. 468. 

Immoveable Property. 

See REGISTRATION. 18 B. 92. 


Inam. 


(1) Service inam land—Suil for a declaration ol title to trees thereon and for 
damages-Jurisdiclion of Civil 

Revenue Jurisdictwn Act (Bombay Act Xof l8m-BeredUa,y Offices Ac 
(Bombay Act III of ISlil—Bereditary ojffice-Hereditary officer—Officiat- 
or —Section ^ cl (n) of the liombiy Revenue Jurisdiction Act (Bombay 
Ac't X of I816)\s not intended to apply only to the property appropriated 
to ‘be payment of the officiating member of a vatandar family, tbe expres- 
Sion used being “hereditary officer ” and not the person performing he 
duties of the “ hereditary offire ” to which by the H^editary Office Act 
(Bom bay Act 1110(1874) the distinct denommatioo ol Officiator” is given. 

The olamtifl complained that he was prevented from cutting the trees 

Browing ou land situate in the village of Tungarli, belonging to certain 
growing 0^*^^ fhP ire.s to him. Ho cl.imed damages and an 

persons who had Collector from interfering with him. The 

injunction ^ ^ not belo>re to the plaintiff’s vendors, 

defendant pleaded lower Cour., dismisSel rbe plaint,2's 

being land' on which rhetreer were growing, was service 

claim, holding that the 

mam land, Court ^on the evidence, upheld the lower Court’s 

appeal, the HiRh • service laud, but held that it did not 

decision J*’® \®h”a*t the trees upon it were the property of Government 

necessarily follow that latter might be ihe owners of the trees 

and not of the L.e w-s, therelore. remanded lo the District 

subject to a condition. he^^^ whether the holders of service mam 

Court for a fiodmg on ij whether they had 

lands had a ^ without the permission ol the Collector. On 

the right to cu. down t found iu the affirmative. Toe case then 

this finding the when a prehminary objectmn was taken 

came again before the a g jurisdiction, 

that under s. 4 of Act ^ - the jand in question was service mam 

Held, that it having been dec Bombay Act X of 1876. ceased to 

land, the Court under . ,n tosrect 

have jurisdiction over tne p . property appertam- 

of the trees g^rowmg therM ^ ^ DESouza v. THE Secretary 

iog to the office ol a -or, 319 

OF state fob INDIA, 18 B. 318 

(a; See resumption, 17 B. 431. 


Inamdar, 


nnainst a khot to recover balance of land 
(1) Inam village-SuU by the British 

reueriMe—^ I (XXZii 0 /1871), 

certificate—Change Cnurts—Rtvenue JtirisdicUon Act {Bombay Act 

s. ^^Jurisdiction of Revenue Code (Bonibay Act V cf 18/9), 

Xo/l876).s.4. s^ cf. (6^^ ,ialiy alienated-In ^ «mc by an 

. Qifi cls la), ib) and {c} to recover rent in kind (according to 

mamd'ar of a “S'of payment), the defendant (Irhot) contended 

the marlret rate at tne iim 
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Inamdar— {Concluded), 

(1) that he was only liable to pay cash aseesement as fixed by the survey 
made by the British Government, which was at a lower rate than he bad 
previously paid; <2) that the suit was barred for want of Collector’s 
certificate under s. 4 of the Pensions Act (XXIII of 1871) ; and (3) that 
the Civil Court had no jurisdiction to entertain the suit under the 
Revenue Jurisdiction Act (Bom. Act X of 1876), s. 4, sub-cl. (6), and 
the Land Revenue Code (Bom. Act V of 1879). s. 216, sub-cl. (6). 

HeW, that as there was no objection by either party to the amount or 
incidence of assessment of land revenue fixed by Government, and the 
question being whether the khot was liable to pay to the inamdar 7 naJctas 
or as.se.^sment, the suit was not taken away from the cognizance of Civil 

Courls by the Revenue Jurisdiction Act (Bom. Act X of 1876), s. 4, sub- 
cl. ib). 

Held, further, that the Court was not precluded from entertaining the suit 
for want of Collector’s certificate under the Pensions Act (XXIII of 1871), 
s. 4, because the original grant passed the lands, and because it is the 
original grant which determines whether the Pensions Act is applicable, 
and not the actual rights which the grantee, as a matter of fact, may 
have enjoyed by it. 

Held, further, that the payment which the khot had been making to the 
inamdar before the time of the British survey was in the nature of assess¬ 
ment or rating by Government, but held also that the plainlifis were 
entitled to the old assessment as claimed by them. It was plain that in 
cases falling within 8ub*ols (a) and (e) of s. 216 of the Laud Revenue 
Code, Bombay Act V of 1879. the inamdar’s interest in the assessment 
would not be affected by the application nt Chapters VIII to X of that 
Act. He would still get the old assessment in the alienated lands in the 
village in the former case and the same amount of assessment in the 
latter, and the same must have been the intention in cases contemplated 
by sub-cl. (i). 

The “holder of the village ” in the concluding para, of s. 216 must be read 
as m<^aning the “ holder of the assessment or any part thereof of an alienat¬ 
ed village.” Gangadhar Hari Karkare v. MORHAT PUROHIT, 18 E. 
525 

« ♦ e 

(2) Superior holder—Liability of inamvlar to pay the cess—Local Funds Act, III 

(Bom,) of 1869, s. B—Local Fund cess.—See ACT HI of 1869 (BOMBAY 
Local Funds), 17 B. 422 . 

(3) See Landlord and Tenant, 17 B. 475. 

(4) See Land REVENUE, 17 B. 407. 

Increase of Capital. 

See COMPANY, 18 B. 152. 

Indemnity. 

See Registration. 18 B. 745 . 

In Forma Pauperis. 

(1) See Civ. Pro Code (act XIV of 1892), I 8 B. 464. 

(•2) See pauper. 18 B. 454. 
i‘S) See V\riLL, 18 B. 237. 

Infringement. 

See Trade Mark, 17 B. 584. 

Injunction. 

( 1 ) Damages—Encroachment on land—Legal rights of owner of land—Owner 

not compellable to accept compensation instead of removal of encroaoh- 
mont—See ENCROACHMENT, 17 B. 771. 

(2) Negative agreement—Discretion of Court—Agreement not to work for a rival 

tradesman-Specific Relief Act (1 of 1877). ss. 21, 66 and 67—Speoifio 
performance—See SPECIFIC PERFORMANCE, 18 B. 702. 

(3) See Cause of Action, 18 b. 693. 

(4) See Court Fees act (VII of 1870', 17 B. 56 ; 18 B. 100. 

(6) See Easement, is B. 474. 616. 
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\n\ixncWon—[Concluded), 

(6) Bee ENCROACHMENT, 17 B. 648. 

(7) See Trade Mark, 17 B. 584. 

Insolvency. 

(1) Indian Insolvent Act [Slat. U and 12 Vie., c. 21), ss. 50 and 51— 

of insolvent amounting to offences within those sections —Conduct of insoU 
vent considerecL with reference to the following charges filed against him by 
opposing creditors, viz., reckless speculalim; contracting debts without 
reasonable expectation of paying them ; misconduct in contracting debts ; con¬ 
cealment of property ; obtaining forbearance by false reprefentations ; con¬ 
tracting debts by false pretences ; undue prefertuce.'-Toe lusoiveDt had for 
many years carried on business in Bombay as a merchnot. His firm 
(Messrs. B. and A. Hormarji) Lad been esiablished in 1830 by his uncle 
and father. Ou the death of the latier in I8S2 tue insolveut was left the 
sole surviving partner, aud from thac t>me until his failure be carried on 
the business alone. The failure took place in April, 1891, and ou the 
Isc May, 1891, ha was adjudicated au lUsOlvent. His liabiJiues were stated 
to b« Rs. 47,98.591 : his god assets Rs 5,13,90.^ aud his doubtful assets 
Rs. 60 014. His discharge wasopp)S8i by six banks in Bombay with 
which he had hai dealings The grounds of opposition were as follows ;— 

(1) Reckless speculation; (2) contracting debts without any reasonable 
expectation, at the time when the same was ontractrd. of paying the 
same ; (3) gross misconduct in contracting debts; (4) concealment of 
property ; (5) obtaining forbearances from iheopposingcreditors by making 
false representations to them; (6) contracting debts by me ms of false 
pretences; (7) fraudulently and with intent of diminishing the sum to be 
divided imong his creditors, or of giving an u idae pr- fereuce to creditors, 
having discharged a debt due by the insolvent. 

It appeared that down to the end of 1889 there was nothing in the dealings 
of the firm to which objection could betaken. In the first half of the 
year 1890 he must have sustained heavy loss, as his mercantirle assets 
over liabilities, which on 31st December. 1689. were Rs. 5,50,794, were 
on the SOth June, 1890. rtductd to Bs. 2,29,612. The charges, however, 
against the insolvent were based upon his conduct subsequently to the 
laifcer date. On that day (30th June, 1890,1 the insolvent nominally 

possessed four lakhs of rupees, the saleable value of which was about 2^ 

lakbs With his finances in this state the insolvent speculated iu 
exchange, and in six months 1 ^ 12 .. before the 31st December. 1890 ) he 
had losD his four lakhs of nominal capital, and 19 or 23 lakhs of rupees 

besides. The Court held 

(\) AS to the first ground of opposition, that the insolvent was guilty of 
rash and reckless speculation. This, however, was not an offence within 
fhfl meaninc of s. 51 of the Indian Insolvent Act (11 aud i2 Vic., c. 211. 
wLn the iLoiveot entered into the contracts which had resnited in the 
IMS be had a fair capitsl. aad thouph bis spoculations were excessive in 
iroWt he had a fairly reasonable expectation that tnere would not be 
such a fall in exchange as would more than absorb his assets. 

r .t » < fUxx caonnd and third grounds of opposition, that they were proved 

(2) As *-0 iosolveDL’s iransaction subsequently to December, 1890, 

in ° was guilty of gross misconduct in contracting debts 

and that the the time when they were 

having K. and that ibis conduct fell within the 

purview of s. ol of tae 

insolvent cootraots which then showed a further pro- 

had oil / ogiiion he entered into further large speculative sales 

o^^dxeirnge. He h^Vtben no assets with which to meet any loss, 
or exenang nnnnqitioQ that it was proved. 

(3) As to the fourth gtouo established. Ou 16th 

(4) As to the fifth gcoun P meeting of creditors and laid a not 

'®A®d’ or ur/ul st— of his affairs before tbem^ Nothmg 

was then arranged, ana insolvent’s position. &c. It was 

that a committee . • the meantime no step should be taken- 

understood and arranged that in m 
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Insolvency— (Concluded). ii'AGE 

against the insolvent and that be should keep his affairs in Uatu guo. The 
insolvent, however, swore that be understood be was to make no large 
payments, but that he was to keep the firm going. During that week the 
insolveni paid Rs. 3,193 due on a bill to one of the banks and Rs. 472 on 
re-draft account, a few insignificant current expenses and Rs. 1,000 to his 
policitors, who were preparing a trust-deed to be carried before the creditors. 

The Court was of opinion that the conduct of the insolvent in making 
tbeFe pavments aid not amount to the offences charged in the fifth ground 
of eppostion, viz., obtaining forbearance from the opposing creditors by 
making false representations to them. 

(5) As to the sixlh ground, that it was not eslabliF^hed. On the 14lb March 
the insolverit in answers to enquiries bad assured the manager of the 
Chartered Bank that bis firm was quite sound and solvent, it being then 
to his knowledge hopelessly insolvent. On that day the manager accepted 
the insolvent’s bills f( r .€iO.COO for which security was given, and subse¬ 
quently the insolvent sold one of his own bills for £10,000 to [the Bank. 

This, however, was in pursuance of a previous contract. The evidence of 
the manager sbowrd that it was because of this contract, and not because 
of the false representation of the insolvent, that he purchased the draft 
for £10,000. The Court was of opinion that the transaction did not come 
within s. 50. 

(6) As to the seventh ground (undue preference), that it was not proved. On 
the Ibth April, 1691, the day but one before the insolvent held a meeting 
of his creditor?, he sent £5,000 to Messrs. Elliott & Sons in England. That 
firm had accepted bills of the insolvent which ho was bound to take up, 
hut the earliest did not fail due untill the 20th May, 1891. His practice 
had been to remit money a day or two before bills became due. The 
Court was of opinion that the transaction was not an undue preference 
within s. 50. It was no doubt a voluntary payment, but it was not shown 
to be a fraudulent discharge of a debt within the section. A mere voluntary 
payment of a debt is not within the purview of the section. Such a pay¬ 
ment must be fraudulent and must be made with the intent of diminish¬ 
ing the sum to be divided amongst creditors, or of giving an undue pre¬ 
ference to any of the creditors. From the mere fact of a voluntary payment, 
fraud of a penal nature cannot be inferred. Here nothing more was 
proved than a voluntary payment by a man in insolvent circumstances. 

The insolvent knew be was in difficulties, but was of so sanguine a nature 
that he believed ho could surmount them, and so £ 5,000 were sent 
rather with a view to keep up his English oonneotion than with the 
fraudulent intent of giving an undue preference. Where an undue 
preference is made penal the Court must be satisfied that the guilty intention 
neoe^sarv to constitute the ofienee existed in the mind of the insolvent, 
and ought not to assume it unless the circumstances point to no other 
probable conclusion. 

The release by an insolvent of a debt due to him without receiving payment 
would undoubtedly fall within the scope of s. 50 of the Indian Insol¬ 
vent Act (Stat. 11 and 12 Vic., 21). In the maitfr of HORMASJI A. 
HOUAlAS.II, 17 B. 313 ... 204 

(2) Insolvent convicted and fcntenced to iniprisoyiment under s. bO of the hidietn 
lyisolveyit Act (Sfaf. 11 and 12 Vic.,c. 21)— Appeal by insolvent.under 
s. 73— Bail — No power in Bigh Court to admit tnsofwnf fo bail pending 
appeal —An insolvent was convicted by the Insolvent Court of an offence 
under s. 50 of the Indian Insolvent Act (Stat. 11 and 12 Vio., o. 21) and 
sentenced to imprisonment. Under s. 73 of the Act he appealed against 
thodecision and sentence of the Insolvent Court and applied to bo admitted 
to bail pending the hearing of his appeal. 

Ileld^ refusing the application, that the High Court bad no power to admit 

him to bail. In the matter of HORMASJI ArDESIU HORMASJI, 17 B. 334 ... 217 

Insolvent Act (i 1 and 12 Vic., C. 21). 

(1) Ss. 50 and 51—See INSOLVENCY, 17 B. 3l3. 

(2) Ss. 50 and 73—See INSOLVENCY. 17 B. 334. 
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Inspection. 

(1} Defendant’s right to inspection of documents referred to in plaint before 
written statement filed —Practice—See PRACTICE, 18 B. 368. 

(2) Discovery—Production—Documents of title—Refusal to produce-Eiectment 
— Practice— See PRACTICE, 17 B. 581. 

13) Production—Discovery ~ Co-defendants — Inspection granted to defendant 
against co-defendant—Civ. Pro.f Code (XIV of 1882), ss. 129 and 131 — 
Practice—See Practice, 17 B. 384, 

Instalments. 

Decree on mortgage for payment of Rs. 1,800 by instalments, and in default (xe- 
cution for whole amotint to issue—Default in payment for instalments — 
Waiver by 'plaintiff of right to execute decree—Receipt by plaintiff of over’ 
due instcdments is no waiver—Practice—Procediire-Differoit rulings of 
different High Courts—Judge to follow the ruling of the High Court to 
which he is subordinate, —By a consent decree passed (in a mortgage suit 
the defendant was ordered to pay to the plaintiff the sum of Rs. 1,800 by 
yearly instalments of Rs. 50 payable on the 30th April in each year, and 
in case of default in payment of any instalment the plaintiff was to be at 
liberty to execute the decree by sale of the mortgage property. The defend¬ 
ants failed to pay the first instalment, which fell due on the 30th April, 
1888, and the plaintiff applied for execution and obtained an order for the 
sale of the property. In order to prevent the sale the defendants on the 
13th November, 1888. paid Rs. 60 out of Court, and the application for 
execution thereupon was allowed to drop The defendants subsequently 
made the following payments, viz., Rs. 15 on the 5th June, 1889. Rs. 25 
on the 12th June, 1889, Rs. 15 on tbe 1st January, 1890, and Rs. .*^0 in 
the Nazir’s office on the 2nd June, 1890, which was the day on which the 

Court opened after tbe summer vacation, which had begun on the 30th 

April, 1890, On the 6th June. l^^OO. the plaintiff again applied for execu¬ 
tion of the decree, which was granted by the Subordinate Judge. On 
appeal, the District Judge reversed the order, holding that the plaintiff by 
accepting the abovp payments had waived his right to execute the decree. 

On appeal to the High Court, 

Held that tbe plaintiff was entitled to execution. The acceptance of the 
payments did not prove a waiver, Tfapy were not accepted on account of 
the specific instalments in arrears, but on account of the whole decree ; 
and even if they were taken as payments of overdue instalments, they 
could not by themselves prove a waiver. 

A Judee should follow the ruling of the High Court of his owu Presidency. 
KjI GANESH v. SAKHARAM PARASHRAM. 17 B. 555 

Insurance. 

See RAILWAY COMPANY, 17 B. 723. 

Interest ^ payment-Pmally-Liquidated damages- 

ti) Hjunancea s 74 .—A nroviso for retrospective enhance- 

e fin de aalt of plyment-of tbe interest a't a due date, is 

““ n " rnal'f which should be relieved against, but a provi.so for 
generally ® P® -T future cannot be considered as a penalty, unless 
enhaoeed „ to lead to the conclusion that it could not 

the 3 to be p^rt of the primary contract between the parties. 

Bimo L.W .3 B. 32,. 

(3) See CONTRACT, 17 B. 467. 

Interpleader. , icqoi cs 470 Costs of plaintiff—Claims by plain’ 

Ctv. Pro. Cede. [XlV of , of which suit brought.—Jn Mav, J893, one 

iff against goods in re ^o. 4). a repideot at Hissar in the 

Sadanand ha/s of raneseed to one Kbimji Kanji of Bombay 

Punjab. consigDfd /plaintiffs for carriage to Bombay. While the 
and delivered them to tne v 
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Interpleader— (Conchtded). 

goods were in transit to Bombay, Sadanand, the consignor, ordered the 
pUintifis to deliver them to his agent Ramgopal Fulchand. instead of to 
ihe consignee, and on the 18th May, Ramgopal requested delivery from 
the plaintiSs. Before the goods could be delivered, however, the firm of 
S. D. Sassoon & Go., (defendants Nos. 1. 2 and 3) claimed them, alleging 
that they bad been assigned to them by Khimji Kanji for valuable consi¬ 
deration. The plaintiffs thereupon filed this suit praying that the defend¬ 
ants should be required to interplead, and that they should be restrained 
from suing them (the plaintiffs) in respeot of the said goods. The plaint¬ 
iffs claimed to charge the goods with payment of freight, wharfage and 
demurrage and their costs of suit. 

Held:— 

(1) that the suit was properly instituted by the plaintiffs as an interpleader suit 

so as to entitle them to their costs ; 

(2) that the fourth defendant wa; entitled to the goods, subject to the plaintiff’s 

charge for freight and costs ; 

(3) that the plaintiffs’ charge for wharfage and demurrage could not be allowed. 
^ The POO is remunoi in the plaintiffs* possession nob by reason of any 

neglect or default of the owner to lake delivery of them, but by the act of 
the plaintiffs themselves, who kept and refused to deliver them for their 
own proieciion and benefit. All that they could presumably be entitled 
to was a reasonable warehouse rent, which, however, they had not claimed. 
ROMIIAY. B\R0DA and CENTRAL INDIA RAILWAY COMPANY V. JACOB 

ELLAS Sassoon, 18 B. 23i 
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Issue. 

See Res J UDICATA. 18 B. 597. 


Jains. 

See Charity, 18 B. 551. 

Joint Ownership. 

Decree against joint owner —Execution sale—Right of purchaser Co-aha^rs 
made partips after period of limitation—Limitation—Hindu Law—See 

Hindu Law (Joint Family), 13 B. 505. 

Joint Possession. 

See Hindu Law (Joint Family), 18 B. 605. 

Joint Trial. 

8 eo Practice, 18 B. 36L 


Judge. 

Dmualifir.aiion of a Judqe—Persona iyiterest-Crbn. Pro. Code {Act X of 18821. 
s. 555 —Bombdj/ District Municip'il Act (VI of 1873), s. 84— Muni:%pal 
offence.—The mere fact that a Magistrate is the vice-president of a district 
municipality and chairman of the managing oommitiee does not disqualify 
him from trying a charge of an offence brought by the municipality under 
Bombay A it Vt of 1873. But if ho has taken any part in promoting the 
prosecn ion, as, for instance, by concurring in san itioning it at a mee ting 
of the managing committee or otherwise, he will be disqualified by reason 
of the existence of a perseual interest over and above what may be sup¬ 
posed to bn felt by every municipal oiinmissioner in the affairs of the 
municipality. QUEEN-EMPRESS v. PHEROZSHA PESTONJI, 18 B. 442. 

Judicial Proceeding 

See DEF.AMXTION, 17 B. 127. 

Judicial Separation. 

See Kusb.and and Wife, 17 B. 146, 


Jurisdiction. 

(1) Carrying on business — Dwell''~Lfitters Patent^ 1865, cl 12 The 
expression “carry on business’* in cl 12 of the Letters Patent, 1865, is 
intended to relate to business in which a man may contract debts, and 
ought to bo liable to be sued by persons having business transactions with 

him. 
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Jurisdiction— {Continued), 

The defeodtot, who was au Acharya of the Vaishnav ootninuDity, and wag 
head of their inetitution at Nithdwara io Udepur where he usmlly resi¬ 
ded, was, when this suit was brought, in Bombay for a time. He had in 
the latter place a treasurer and other servants employed in an establish¬ 
ment for the collection and entry of gifts made bv devotees ; and there, 
also, donations, made in like establishments elsewhere, were received for 
transmission to Nathuwara. Toe defendant, also, while in Bombay, ac¬ 
cepted oSerings on ceremonial visits made, or received, by him personally; 
but no bargain for the amount was made beforehand. Held, that in the 
above transaorions there was no “ carrying on business ” within cl. 12 of 
the Letters Patent, ]8>S5. GOSW tMI SHRI 103 Shri GirdharAJI v. ShrI 
GOVARDHANBaLJI GIRDHARIJI, 18 B. 294 {P.C.)=21 I.A. 13 = 6 ' Sar. 
P.O.J. 3d6 

(2) Caste—Caste-matter—Custom of caste—Funeral ceremonies—Right toassist- 

an'je of fel'ow members of ca«t 0 —Refusal to assist—Cause of action— 
Suit not maincain^ble-See Hindu Law (Caste), 18 B. 115. 

(3) Civ. Pro. Code (XIV of 1S82), s. 16 -Sht to recover mortgage debt by sale 

of mortgaged property out of jurisdiction—See Civ. PRO. CODE (ACT 

XIVOF 1382). 17 B. 570. 

( 4 ) Contract -Pt-rfirmanca of contract—Miking of contract—G'iods to b‘> shipped 

at B>nibau to the plamfiff at K irwar—Contract entered into and intended 
(0 be perfo'tnei at B >mbaij,—Tae plaintiff residing at K^rwar sent a sum 
of mmey to Kjmp & Co. (defendant No. 1). a firm at Bombay, asking 
th- m to sen! him certain goods. Kemp & Co. informed theplaintiff that 
they had nit the goods required by him. The pUintiff thereupon 
telegraphed to them to p ^y the amount to defendant No. 2, a resident of 
Bombay provided he shipped the goods. On the failure of defendant 
No 2 to'«hip the goods, the plaintiff brought a suit against the defend- 
ants in the Court at K^rwu to recover the amount. He claimed against 
Kemp & Co (defendant No. 1) because they bad paid the money to the 
second defendant before the goods were shipped, and against the second 
defendant beo.use he had not shipped the gnoods, although he had 
reo.ived the money. The Ciurtal Ksrwsr was of opinion that Karwar 
was the place where the contract was to be per orm^d, and that, therefore 

uLdiiirisdiotion to entertain the salt, and It passed a decree against 

detendiot No 2. The claim as against defendant No. 1 was dismissed. 
Held reversing the decree, that the understanding on which the money was 

nUmt fi sued w^ the second defendant would ship the 

which Xe ' llint.ff at Karwar. The contract, therefore, as 

goods at y j'aud Kemp & Co. acting on behalf of the plaintiff, 

between defond* • intaodel to bo performed at Bombay. The 
was both in Bomba?, and the Conrs at karwar 

harno'iu“iXrion. ' DADABHAI DAJIBHAI v. Diogo Saldanha, 13 

B. 43 D 30 Ban—Sait in that Court—Pensions Act 

(5) Court nf Agont for Sirda ^ suit—Collector’s certiffoate-Reg. 

XXlX^MsIv 1827-See 

SIBDAB, 17 B. 224. iiTamlatdar’s Court—Execution of decree stayed 

(6) Decree in possessory Judge’s Court—Sait in Subordinate Judge’s 

by proceedings q„hsrauent application to Mamlatdar to grant 

Court ultimately disni.ssed-^q^^^^^ proceedings 

order for Act (XV of 1877), s. 14-Mamlatdar. See 

in second s'l'*’ ' 

DlMITATlOM, io ■ . carrying on business by his munim in 

(7) Foreigner- Non-resident Oanse Court Aot (XV of 188-2), 

^°Bo®m bay-small Cause 

of^^i88MThe Presidency Small Gauss 

8 . 18 —See /»CT 

COURTS). 17 B. 662. , HHrshiv—Bombay R^q. VITT of 

( 8 ) lu^lvm of District Court 

\of t' n^Q,ibordinate , Judoe to hear such a plu 

unl'r Act vfl (on6er s. 26 of Act VIl of 1889) has 

caf.on.-A Subordina e ^“dg^.^^ {auctions of a District Court under 
been invested by Govecu 
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Jurisdiction—(Con/inu€c 2 ). PAQB 

Act Vll of 1889 hiis jurisdiction to hear and determine an application 
made under s. 2 of Bombay Re?. VlII of 1827. PiTAMBAB MaNCHABAM- 
V. ISHVAR Jaduram, 17 B. 230 ... 161 

(9) Letters Patent, 1865, cl. 12—Dwell—Carry on biisiness—Personally work 
for gain.—The worddwell’* must be construed with reference to the 
particular object of the enactment in which it occurs. 

Residence in Bombay merely for a temporary purpose is not to ‘’dwell” there 
so as to give jurisdiction to the High Court under cl. 12 of the Letters 
Patent, 1865. 

Held, that the mere fact that the defendant had purchased the house which 
be occupied during a temporary visit to Bombay, afforded no inference of 
an intention to dwell there. 

A defendant who was the Acharya or high priest of the Vaishnava commu¬ 
nity and the Maharaj Tik-iit of Shri Nathji at Nathdwara had a pedki, or 
place of business, in Bombay, where devotees paid in any presents they 
intended to offer him. 

Held, that this did not amount to “ carrying on business ” so as to give the 
High Court jurisdiction under cl. 12 of the Letters Patent, 1865. 

The defendant when in Bombay was invited by his devotees and pupils to 
their houses, where he was treated as an incarnation of the deity, with 
certain forms and ceremonies, and received presents, and gave bis blessing. 

Held, that this did not amount to “ personally working for gain ” within 
the meaning of cl. 12 of the Letters Patent, 1865- GOSWAMI SHRI 108 

Shri Girdhariji v. Shri Govardhanlalji Girdhariji, 18 B. 290 701 

<10) Bevenue Jurisdiction Act (X of 1876), s. 4 {c)—Mortgage-Suit for redemp¬ 
tion—Sale o) mortgaged land by Native Chief for arrears of assessment- 
purchaser at sale—Claim by purchaser against mortgagor and mortgagee .— 

The plaintiff sued to redeem certain land mortgaged by him to the first 
defendant. The second defendant claimed the land as owner, alleging that 
the mortgagor and mortgagee had failed to pay the assessment on the 
land to the Native Chief to whom it was due. The latter had accordingly 
sold it by public auction to realize the assessment, and be (defendant No. 

2) had bought it. The Court of first instance rejected the plaintiff’s olaim 
on the ground that the suit could not be entertained by a Civil Court 
under the provisions of the Revenue Jurisdiolion Act (X of 1876) and the 
Land Revenue Code (Bombay Act V of 1879). 

On appeal the District Court reversed the decree and remanded the oase for 
trial on the merits. 

Held, confirming the order of the Distriot Court, that Government having 
rendered no assistance in the proceedings for the realization of the revenue 
by the Native Chief on which the defendant relied, the jurisdiction of the 
Civil Court was not taken away by s. 4 fc) of the Revenue Jurisdiotion Aofe 
X of 1676. Mahadu V. Lakshman, 17 B. 681 ... 447 

(11) Service inam land—Suit for declaration of title to trees thereon and for 

damages—S 4. cl. (a) of the Bombay Revenue Jurisdiction Act (Bombay 
Act X of 1876)—Hereditary Offices Aot (Bombay Act Til of 1874)— 
Hereditary office—Hereditary officer-Offioiator—See iNAM, 18 B. 319, 

(12) Valuation for purposes of jurisdiotion—Appeal—Stamp—Suits Valuation 

Aot (VH of 1887), s. 8—Court Pees Aot (VII of 1870)—Valuation of suits— 
Appellate Courts—See STAMP, 18 B. 207. 

(13) Valuation—Valuation of suit—Suit Valuation Aot (VII of 1887), s. 8— 

Valuation for purposes of Court fees and for purposes of jurisdiotion— 
Appeal—See Valuation. 18 B. 40. 

(14) See ACT III OF 1876 (BOMBAY MAML.ATDAR’S COURTS), 18 B. 46. 449, 

(15) Bee Charity, 18 B. 661. 

(16) SeoCTV. Pro. Code (act XIV op 1882), 17 B. 162. 18 B. 98. 

(17) See Costs. 18B. 189. 

(18) See Court Pees Act (Vll of 1870). 18 B. lOO. 

(19) See Grim. Pro. Code (Act X of 1882), 17 B. 293. 

(20) See Husband and Wife, 18 B, 316. 
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Jurisdiction— (ConcZude(i). 

(21) See INAMDAR. 18 B, 626. 

(22) See Pauper, IS B. 454. 

(23) See Rbs JUDICATA, 17 B. 562. 

(24) See RESUMPTION. 17 B. 431. 

(25) See SMALL CAUSE COURT, 17 B. 42. 

(26) See Stamp Act (I of 1879), 18 B. 369. 

(27) See SUCCESSION ACT (X OP 1865), 17 B. 689. 

Kazi. 

(1) Office of —Hereditary office—Vaian — Vatandars Act {Bombay Act III of 1874), 

s. 9— Mortgage. —The office of kazi is not an hereditary office, unless 
perhaps by special custom of the locality. Where such a custom is not 
established, property attached to the office is not vatan property, and the 
Collector has no power to make an order with respect to it under s. 9 of 
the Vatan Act (Bombay Act III of 1874). 

A Resolution of Government empowering a Collector to levy full assessment 
from the person other than the grantee in possession of land granted for 
public service does not authorise him to order the delivery of possession of 
the land to the grantee. Baba KAKAJI Shet v. NASSARUDDIN, 18 

B. 103 

(2) See MAHOMEDAN LAW (Wakf). 18 B. 401. 

Kharva Caste. 

See Hindu Law (Caste), 18 b. iis. 

Khata Tenants. 

See Landlord and Tenant, 17 B. 475. 

Khot. 

(1) See ACT VII OF 1878 (INDIAN FOREST), 18 B. 670. 

(2) See KHOTl Lands, 17 B. 677. 

Khoti Khasgi Land. 

See ACT vn OP 1878 (INDIAN FOREST), 18 B. 670. 

Khoti Lands. . o • t 

/II 71^ / in fixecution of decree on mortgageSmt for possession by 

sale-consent of khot to alienation.-Ooe 
^signee of pure oertam lands situate m a khoti village. 

Babsha, ^ one Velii. who got a decree on the mortgage. In 

mortgaged the Ian . . jg wgre sold to Panachand, who assigned them 

execatioo of the decree the^Un^ took^ssession 

to the plamtifi. I Babsha had no right to mortgage ; that he had 

of the lands, alleging ocouoanoy : that he (the defendant) had 

left the village and ® land in 1878, and that the 

thereupon A |ated°orteited by the revenue authorities in August, 

oocupanoy had 53 ^,0 Bombay Land Revenue Code, Bombay 

1887, under es, 86 piaintifi brought this suit to recover the lands. 

Aot V of 1879. J“^bat the defendant by accepting rent from the mort- 
Tbe lower Court held t the mortgage and its necessary 

gagee was proved to nave 

consequences.” 

On appeal to the High that the plaintifl on the strength 

HeU, reversing the decree « ^ight to ejeot the defendant, 

of his purohasefrom Panaohand JBTCHANDSHET, 17 B. 677 

PORDSHOTTAM VAMAN SOMAN V^ ^ 

(2) See ACT I OF 1880 (BO.MBAY KHOTI bE 

Kudwa Kunbi Caste. 

■ See husband AND WIFE. 17 B. 400. 

Kulkarni Vatan. t‘ n of right fo a specific share in the vatan 

Vatan-Suit for partition Courts to rpaU the 4(claration- Vatandars 
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Act (B mbay Act lit of 1874), s. 61—M^ney grant—Vatan consisHng exclu- 
swi'ly of cash allow ince —Collector's certxfi-.ate — Pensions Act (XXtlt of 
1871), s. 4 —Iq a suit for p-^rtiticn of a kulkarni vatan, for a declaration 
that the plaintiffs were entitled to cffijiate as ku'karnis and for a third 
share in the rmiety of the vatan belouging to the parties, it was oontended 
that under the Vatandars Act (Bombay Act III of 1874) the suit was not 
maintainable in the Civil Court. 

Held, that the Vatandars Act dfos not preclude the Civil Court frcm declar¬ 
ing the pUiniiffs* right to the status of vatandars when the share de&ned 
is in respect of a share in the vatan belonging to the branch of the parties, 
and the declaration does not interfere with the rights of the Collector in 
any way as given by the Act. In preparing the register, the Collector’s 
duty as determined by s. 67 of the Act is condoed to specifying the names 
of the heads of families an i the proportionate part possessed by each head, 
and is in no way conoerned with the rights of the members of a particular 
branch t7iter $e. 

A suit for A declaration that the plaintiSs are vatandars of a share of a 
moiety of a kulkarni vatan consisting exclusively of a 04sh allowance from 
Government is not a suit rela ing to a “ money grant ” within the contem¬ 
plation of s. 4 of ihs Pension Act (XXIII of 1871). GOVIND SlTARAM v. 

BAPU.JI MahadeO. 18 B. 516 ... 85^ 

Label. 

See TR4DE Mark, 17 B. 534. 

Land Acquisition. 

(1) Compulsory acquisition—Set back—Compensation paid to owner for land with 

buildings thereon taken—B^sis of valuation of land—Act XII of 1888, 

B. 3—Practice—'Appeal—Municipality—Municipal Act III (Bombay) of 
1888. s9. ‘i98. 299 and 30i —See MUKICirALITY, 18 B. 184. 

(2) See Land acquisition act (X of 1870). 17 B. 299, 

Land Acquisition Act (X of 1870). 

S. 19— Assessor—Di quabficatims m an assessor—Bins—Objections to assessor’s 
appuniynent nut raise tin tune - Waiver — Estoppel — Minor—Assessor not 
competent to act as toifness —Certain land bel uigiog to the applicant, a 
muMir. was tak^n by the Municipality of Hubli under the Land Acquisition 
Act (X of 1870i. TheMamlatdar of Hubh, who was an ex ojjicxo member 
of the Municipal Comoit'ee, took ptre in the negotiations for the purchase 
of the Und. He also gave evideuoe as to its value in the inquiry before 
the Collector. As the price offered by the Colleotor was not accepted by 
the applicant, the matter was f> ferred to the District Judge, under s. 15 
of the Act, for the purpose of determining the amount of compensation. 

On this ctferenco the Mimla^dar acted as an assessor appointed by the Col¬ 
leotor, and was also examined as a witness as to the value of the land. 

But DO objection was taken to his acting as au assessor. Tbe District 
Judge eventually upheld the Collector’s award. On an application under 
s> 622 of the Civ. Pro. Code (Act XIV of 1882), 

Held, that the award was bad. The Mamlatdar bad. under the circum¬ 
stances, a substantial interest in the matter, sufhoient to disqualify him 
from acting as an assessor. 

Eeld^ also, that the minor applicant was not estopped from objecting to the 
competency of the Mamlatdar by the fact that his guardian bad not raised 
any such objsotioo in the Court below, and might, therefore, be taken to 
have waived it. 

Assuming that there was a waiver, it could not bind the minor, as it was not 
for his benefit. 

Held, aUo, that a person who is appointed an assessor under s. 19 of the 
Luid Acquisition Act (X of 1370) performsg'*asi-judioial functions, and is, 
therefore, incompetent to testify as a witness in the s«me proceedings, 
SWAMIRAO V, THE COLIiEOTOR OF DHARWAR. 17 B. 299 ... 195 

Landlord and Tenant. 

(1) Commonoemont and or’gin I'f tenancy—Tenancy forty years old—S. 83 of tbe 
L ind Revenue C ide (Bombay Act V of 1879), applicability of—See ACT V 
OF 1879 (BOMBAY LaND REVENUE CODE). 18 B. 221, 
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(2) Inamdar--Enhancement of rent - Landlord* $ right of eoihancement—Eject- 
tney.i f)r non-payment of enhanced rent—Plea of p^rmanerU tenancy-- 

Decision of Judge not based on evide ce given in the case-Practice _ 

Second appeal—Finding of fact when binding in second cpieal—Sheri and 
khata Inwis-Right of khafa tenants not holding und^r express contract, 
how proved—Evidence as to similar Unonts in similar villages admissible.— 
In a suit for ejectment for non-payment of enhanced rent the defendants 
pleaded (1) that thev were permanent tenants, (2) that the plaimifl had no 
power to enhance, (.3J that the enhancement by the plaintiff was unreason¬ 
able. The lower Courts held that the defendants were permanent tenants, 
but were bound to pay a reasonable rent. Their decision was not based 
on evidence given in the case, but on what was termfd a “well-known 
distinction between the sheri or private lands of an inamdar and the 
khata or rayatwar lands held by recognised tenants.” The exercise of 
certain rights of transfer or inheritance, &c., were regarded as evidence 
of fixity of tenure at a reasonable rent. On second appeal by the plain¬ 
tiff to the High Court it was argued that the District Court having found, 
as a fact, that the defendants were permanent tenants bound to pay a 
reasonable rent, the High Court in second appeal was bound by that 
finding. 

Held, that the case should be remanded for proper enquiry. No doubt, if 
the appeal in the District Court were conducted as if all the facts recorded 
by the Subordinate Judge were admitted, the plaintiff could not in second 
appeal question these facts. But it did not appear that it was admitted 
that the distinction drawn between sheri and khata tenants was correct, 
or that every khata tenant, as such, exercised the rights described by the 
Subordinate Judge. Under the circumstances it was clear that the 
decision of the District Judge was based neither on evidence nor admis¬ 
sions, and was. therefore, not binding in second appeal. 

In determining the rigts of feftafa tenants who held under no express contract, 
the best evidence no doubt, if possible, would be the evidence of custom in 
the particular village in question, but evidence of similar tenants in simi¬ 
lar villages would not be excluded. 

Mirasdars in an inam village cannot always claim to hold at a fixed rent. An 
inamdar can enhance their rents within the limits of custom. VISHVA- 
NATH BHIKAJI V. DHONDAPPA, 17 B. 475 


Joint familv-Manaqer-Lease granted by manager-Right to sue for rent 

Zldar such lease-Co-sharers-Partus-Practice.-A maoager o( a joint 

Hindu family who, as such, has granted a lease is during bis lifetime the 
fnTy person to sue for rent due under the lease, but after bis death his sou 
hpTnot succeeded his father in the management, cannot sue without 
Toiling the other members of the joint family as parties. D.aYABHAI 

Lallubhai V. GOPALJI Dayabhai, 18 B. 141 

- , fiommary Settlement Act (VII of 1863)—Settlement 

jand revenue g^njent^aod subject to tbe law of coutraots-Settle- 

under tha,t * A ^ under a mUtake-Quit-rent paid by inamdara 

nnent made and “ettlement - Refund-Void agreement- 

to ^^overnment uDd “ 

Contract Act UX of ^ .^7 

—Rea Land Revenue, i7 b. 40f. 

position of-Miias malki-Math 
Miras tenure— Mirasdar ^ math—Sale of “ miras malki ” (owner- 

-Manager-Land p‘“ s“ si Act IXV of 1877), 

ship of miras ‘®“"'«'";*3‘lconstruotion-See Math, 18 B. 507. 
s. 29— R’ght to reoo ^ a decree—Civ. Pro. Code (XIV of 

dirasi lenure-Mtr^r tenure . defendants not a payment 

1882), s. 258-SM'>sr^ P ^ 6, cert,fl>d under s. 258 

under decree but under ine « defeodants to recover posses- 

ot the Civ. Pro. (^°f^~Ji^Yeleod»rits pleaded they were mrrasi teoante 

Sion of certain land. Ibe a . gg they paid tbe rent. The suit was 

and entitled to POA^ession ^ b geolared that the defendants 

“^promised, and by a consent ^eo-e „ ^ejore ” or 

held by sLuld take possession. The plaintiff afterwards 

in default the osseiion. 

I applied in execution for posse 
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The defendants pleaded that it bad been paid, and the plaintifi rejoined 
that, even if it bad been paid, the Court could not recognize the payment, 
as it had not been certified under s. 258 of the Civ, Pro. Code. 

Beld^ that under the circumstances the rent when paid was to be deemed as 
paid under the wirasi tenure and not under the decree, and, therefore, 
s. 258 of the Civ. Pro. Code did not apply, and payment need not be certi¬ 
fied. KEDARI V, GAJAI, 18 B. 690 

(7) Mulgeni lease—Alienntion by niulgenidar—Alienation contrary to the terms of 

the lease—Absence of any clause as to re entry - Valid alienation Suti by 
mulgar for possession ,—In the absence of any clause of re-entry in the 
event of alienation by the mulgenidar (permanent tenant) contrary to the 
terms of the lease, the mulgar (landlord) cannot treat the alienation as void 
and recover possession from the alienee. NarayaN DaSAPPA v. ALI 
SaibA. 18B. 603 

(8) Non-payment of rent by tenant to landlord—AcquUscencs of landlord-Effect 

of acquiescence—Subsequent suit by landlord for possession Practice—" 
Finding of fact not accepted in second appeal—Inam land— Sub alienee 
Wrongful surrender by the village inamdar to Go'c'O'-ninenf—Khalsat.— 
The plaintifi. a sub-alienee from an inamdar of cettsin inam, leased it to 
D, prior to the year 1858. In 1860 the land was wrongfully surrendered 

by the inamdars of the village to Government as lapsed old service inam 

and was made khalsat. In 1863, the plaintiff protested against this being 
done, and the Collector referred him to a Civil suit against the inamdars. 
Prom the year 1863 the plaintiff received no rent from D., or after D’s 
death from bis heirs, who paid the assessment to Government. In 1889, 
the plaintiff brought the present suit against the representatives of D. and 
the village inamdars to recover possession. The District Judge dismissed 
the suit on the ground that the plaintiff must be held to have acquiesced in 
the loss of the land, and by his conduct since 1863 must.be taken to have 
designedly abandoned all his interest in the laud, and that hie suit was 
barred. 
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Held, that the plaintiff did not acquiesce in the surrender by the inamdar 
in 1860, to Government, as be distinctly protested against it in 1863, and 
that as to h's conduct since 1863 nothing had taken place to deprive him 
of such legal rights as he possessed against the tenant D. in 1863, if they 
were not barred by the Statute of Limitation ; and as to limitation. 

Eeld^ that as the District Judge had decided the point under the influence of 
the view taken by him as to the plaintiff's oonduot, the case should be 
remanded for a fresh finding on that point. 

Held, further, that the mere ciroumstanoe that D., after the land was treated 
as khalsat, paid assessment to Government, and had not paid rent to 
plaintiff, could not affect the relationship of landlord and tenant which 
admittedly existed between them in 1863. RaMBHAT v. BaBABHAT, 

18 B. 250 676 


(9) Notice to quit—Plea of permanent tenancy .—The plaintiff sued to eject the 
defendants from certain land. The defendants pleaded that they were 
permanent tenants under a lease granted to their ancestor by the plaintiff's 
grandfather in 1805. The Courr. of first instance awarded the plaintiff’s 
claim On appeal, the District Judge held that the lease on which the 
defendants relied was one determinable on the grantee’s death, but as the 
grantee's heirs (the defendants) bad continued in possession paying the 
stipulated rent, they were entitled to a reasonable notice to quit. The 
District Judge accordingly passed a decree, directing the defendants to 
vacate the land at the expiry of six months from the date of the decree. 


Held, that the District Judge could not, in his judgment, give the notice 
which the plaintiff was bound to give to his tenants. Plaintiff's suit 
must fail for want of notice, ABU BAEAR SAIBA v. VENKATRAMANA 
VISHVESHVAR. 18 B. 107 ... 580 


(10) Permanent tenancy— Bombay Land Revenue Code {Bombay Act V of 1879), 
8 . 83.—The mere faot that a tenancy has oommonoed subsequently to the 
commencement of the landlord's tenure, does not prevent the application 
of 8. 83 of the Bombay Land Revenue Code (Bombay Aot V of 1879), in 
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cases where by reason of the antiquity of the tenancy no satisfactory evid- 
ence of its commencement is forthcoming. 

G. held certain lands as a tenant under M.. an inamdar. The lands continued 
in G. s family for nearly 80 years, Ic was found that owing to this anti¬ 
quity of the tenancy, us commencement or duration could not be satis- 
factorily established by evidence. 

Held, that in the absence of any local usage to the contrary, G’s tenancy 

must be presumed to be permanent. Ramchandra Naray\n Mantri 
V. ANANT, 18 B. 433 

• • • 

(11) Possession—Adverse possession—Lease—Ezfiry of lease—Continued posses¬ 

sion after expiration of lease -Pennisswepossession—Tenant's heirs conti¬ 
nuing in possession after the expiry of tenancy— Limitation. — In 1840 the 
land in dispute was leased to B. lor life. R. died in or about 1871, and 
after R’s death, his heirs (the defendants) continued in possesion 
without obtaining afresh lease or paying any rent to the landlord. In 
1888 the landlord sued to eject the defendants. The defence was that the 
suit was barred by limitation. 

Held, that the suit was not barred. After R.’s death the defendants, though 
not in possession as tenants, were not trespassers. Their possession was 
permissive» and not adverse until they expressly set up a title of owner¬ 
ship in the property. KRISHNAJI Ramchandra v. ANTAJI Pandu- 
RANG, 18 B. 256 

(12) Right of possession claimed by tenant against landlord—Mortgage by landlord 

—Possessory suit in the Mamlaidar's Court by the tenant against the mort¬ 
gagor—Decree in favour of the tenant—Assignment of moitgage by mort¬ 
gagee—Purchase of the equity of redemption by the assignee — Merger—Suit 
brought by the assignee to recover possession—Assigme bound by Mamlat- 
dar's order against mortgagor — S. 15 of the Mamtatdar’s Act {Bombay Act 
V 0 / 1864)—5. 18 0 / the Mamlatdar's Act {Bombay Act 111 of 1876)— 
Art. 46, sch. II of the Limitation Act (IX of 1871).—One Ramji Chikne, who 
wan the owner of the land in dispute, mortgaged it to Baji in July, 1870. 
In October, 1876 , Bapu, a tenant of the land, obtained an injunction 
against Ramji restraining him from interfering with his (Bapu's) posses¬ 
sion, in a possessory suit which was filed in the Mamlatdar’s Court in May, 
1876. In July, 1877, Baji obtained a decree on his mortgage, and in 
execution he got possession of the property from Ramji (the mortgagor) in 
June 1879 The plaintiff, who was the assignee of both Baji and Ramji 
(mortgageeand mortgagor), sued Bapu in ejectment in September, 1888. 
Both the lower Courts allowed the claim. On second appeal by Bapu, the 
plaintiff {inter alia) contended that having taken an assignment of the 
mortgage from the mortgagee, he was not bound by the proceedings in the 
Mamlaldat’s Court in 1876 against the mortgagor. But 

Held, that when the plaintiff, having previously taken an as^gnruent of 

Bail’s mortgage, purchased the equity of redemption from Ramji the 
ija]i s mo ^ ^ ^ • u j being no circumstance from which an 

mortgage to keep it alive. The plaintiff eould not 

sSnd l^a better posiLn than Ramji, and ™as bound by the proceedings 

,n the tt'^ar = C07 proceedings the deiendant bad claimed 

ment of Baji s mortgage, as against the Chikne family, and the 

a right of perma ., was to continue him in possession until 

effect of It was, therefore, incumbent upon 

^ected - within three years from the Mamlatdar’s order, as 

80^11^ 1871), and that 

provided by art. 6, , who derived his title from Ramji. 

H.M, S’S'K ‘,8,f 

menoing with been ite natme originally, was distinctly 

defendant, to Dlaiotiff. who as assignee might have taken 

adverse to Ram]' the mortgage, and the present suit not hav- 

possession ac any time barred by the Limitation 

ing been brought v. MAHADAJI Vabudeo, 18 B. 

Act (XV of loM/» 

348 
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(13) tluH by tenant to recover poftsessicn clnimino as full owner-^Snbsequefit 

claim as yearly tenant un justly dispossessed—Notice to qu^t —Denial of land- 
lord's title —A plaiotifi pued to recover poeeepsion of certain fields, &o., 
alleging that he was a permanent tenant of the defendant, having 
purchased Jhe right of occupancy frem previous occupants of the land. 
The lower Court held that the plaintiff's vendors were mere yearly tenants 
and not permanent tenants, but that the sale of their right to the plaintiff 
was valid, and that the plaintiff h^d been wrongfully dispossessed by the 
defendant, no notice to quit having been given. But 

Eeld. that the plaintiff could not recover. For his plaint and the conduct 
of his case amounted to a denial of his landlord's (defendant's) title. In 
bis suit the plaintiff claimed to be full owner, and be could not afterwards 
claim to be restored to possession on the ground that he was a yearly 
tenant pntitled to notice to quit, which was not given. LALU GAGAL v. 
Bai MOTAN BibT, 17 B. 631 

(14) Swif/or prssesston —Denial of landlord's title—Plea of peryyianent tenancy 

^Notice to qui*—Yenriy tenat.t — Practice — Procedure—Second appeal^ 
Point token for first time on second appeal—Srecific performance^ suit for 
—Parties made defey](Jants lohowtrc not parties to the agreemeyit.-^YhQ 
plaintiff sued the jighirdars of a certain village (defendants Nos. 1 to 11) 
and certain of their tenants (defendants Nos. 12 to 18) for specific perform* 
ance of an agreement made between the plaintiff and the jaghirdars, by 
which the jaghirdars agreed to give up to the plaintiff possession of certain 
lands, wh'ch were in possession of the tenants (defendants Nos. 12 to 18). 
The jaghirdars (defendants Nos. 1 to 11) pleaded that they wore unable to 
give possession, as the tenants (defendants Nos. 12 to 18) were permanent 
tenants and refused to quit the land. The tenants (defendants Nos. 12 to 
18) put in a separate defence, also alleging that they were permanent 
tenants of the jaghirdars. The lower appellate Court held that the tenants 
(defendants Nos. 12 to 16) were yearly tenants and did not bold in 
perpetuity, and that the jaghirdars (defendants Nos. 1 to 11) had power to 
eject them. That Court, therefore, passed a decree for the plaintiff for 
specific performance of the agreement as against the jaghirdars (defendants 
Nos. 1 to It) and for possession as against the other defendants (Nos. 12 
to 18). The latter defendants (the tenants) appealed to the High Court. 
They there contended that if they were yearly tenants, as held by the 
decree of the lower Court, they could not be dispossessed without notice 
to quit, and that no such notice bad been given. 

Eeld (1) that the objection was good, and that no decree against the tenants 
(defendants Nos. 12 to 18) could be made in favour of the plaintiff, and 
that be was only entitled to a declaration that the said defendants were 
mere yearly and not permanent tenants. 

(2) That the tenants (defendants Nos, 12 to 18) bad claimed to be permanent 
tenants before the suit was 61ed. and at that time they were not tenants 
of the plaintiff, but of the jaghirdars (defendants Nos. 1 to 11). Under 
tho circumstances that claim could not be taken to have worked a for¬ 
feiture of their tenancy as a denial of their landlord's title, or in any case 
it must be deomed to have been waived by the j'^gbirdars (defendants 
Nos. 1 to 11). The plaintiff, therefore, could not rely upon it as an 
answer to the defendants* oontention that a notice to quit was necessary. 

(3) That tho objpction as to the necessity of notice to quit was one which 
might be taken in second appeal. 

Eeldt also, that an objection (hat certain of the defendants should not have 
been made parties to a suit for specific performance, because they were not 
parties to the agreement, could not be taken for the first time in second 
appeal, as it only involved a question of practice. DODHUv. MADHAVRAO 
Narayan GaDRE, 19 B. 110 

(16) Suit for rent—Succession Certificate Act (VII of 1889)—See SUCCESSION 
Certificate Act (VII of 1869), 18 B. 394. 

(16) Tenant expending money on 'land toifh landlord's knowledge and consent^ 
Standing by~Estoppei—Right of tenant on evict'on to'be reconxwd ths 
money so ext ended—Buildings erected on land held under lease—Removal 
of such buildiyigs.—The defendant entered into occupation of certain land 
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anA P'aintiff, who was the owner, and erected build- 

delLdant '^^Pended money upon it. The plaintiff and the 

defendant were relations and lived near each other. The plaintiff cong. 

tautly visited the land and knew what the defendant was doing but made 
no objeofcnn. Subsequently the plaintiff being anxious to obtain from the 
defendant an acknowledgment of his (the plaintiff’s^ title, induced (hut 
without misrepresentation or fraud) the defendant to sign a rent-note. The 
Court found that although this rent-note was, in terms, a lease for one 
year, yet the intention of the parties was not that the defrndant should at 
the expiration of the year, or on any subsequent demand, hand over to 
the plaintiff the land with the buildings which had been erected by the 
defendant with the plaintiff’s implied consent, without being recouped for 
the expenditure thus incurred; that subsequently to the execution of the 
rent-note the defendant had erected other buildings and that the plaintiff 
knew of this, and made no objection. 

that the plaintiff could not recover possession of the land or require 
the removal of the buildings, without recouping the defendant the money 
he had expended. The plaintiff was estopped from denying the claim of 
defendant. He had stood by in silence while his tenant bad spent money 
on bis land. DATTATRAYA Rayaji Pai v. SHRIDHAR Narayan P\I 
17 B. 736 

• • • 

(17) Tenant’s liability to pay cess imposed by an Act subsequent to the lease_ 

Bombay Act III of 3869, s. 8 —Local-fund cess—See ACT III OF 1869 
(Boaib\y, Local funds), 17 B. 54. 

(18) Terms of Unaticy proved orally although contained in a document— Compen¬ 

sation for buildings erected by tenant—Estoppel — Evidence — Practice — 
Procedu7'e.— The plaintiffs alleged that in 1866 the defendant’s father had 
let land to their predecessor in title in perpetuity on fazendari tenure for 
building purposes, subject to a certain rent. They complained that the 
• defendant sought to eject them, and they prayed for a declaration that 
they were entitled to the land in perpetuity subject only to payment of 
the yearly rent. In the event of its being held that they were not per¬ 
petual tenants, they prayed that the defendant might be ordered to pay 
them Rs. 7.000. the value of the buildings on the land. The plaintiffs 
made out Aprtviafacie case without showing, or its being shown, that 
there was any agreement or lease. Before the case had concluded, how¬ 
ever, a document was produced which was said to be a counterpart of the 
agreement of letting made in 1866. It was not registered, and was, there¬ 
fore, inadmissible in evidence. It was not tendered, but it was shown to 
the defendant in cross-examination, and he denied that it was a genuine 

document. 

Beld, that the plaintiffs, having made out a prima facie case without 
betraying tbe existence of a written contract relating to the subject-matter 
of the suit were not precluded from obtaining a decree even though it 
afterwards’ appeared that a written contract had been made. It the 
defendant intended to rely upon a written contract it was for him to 
produce it as part of bis evidence. In the present case, as the document 
was not referred to in the plaint, written statement or issues and was not 
before the Court, the evidence should be looked at to ascertain the terms 
of the tenancy by which the plaintiffs and their predecessors in title held 

the property. a. a i. l • i. ^ 

Where a landlord bad not objected to building erected by his tenant for a 
period of twenty-five years, and daring that time had received rent from 

hS “r:.„ .b. c»;. pt* 

lb. l.p.p> »lb... YiiSawiDi,., 

V. R.AMCHANDBA TUKARAM. 18 B. 6 b 

(19) See Encroachment, i7 B. 648. 

(20) See. Practice, 17 B. 647. 

RfivAiiiic 

. ^ Act (vn of lS63)^8ettlemeni under that 

!n’^rZLnt aL subject to the lav, of contracts-Settlement made 
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and sanad issued under a mistalie—QuiUrenipaid by inamdara to 
ment wider such settlement — Ref und— Void agreetneni—Contract Act (IX 
of 187’2). $s, 20 ar.d 65 —Sanad—ilfeaning and effect o/.—Under the 
Bombay Summary Settlement Act, VII of 1863, a settlement in respect of 
the village of Mankol was efiected, in 1864, between the Government and 
the plaintiffs, who were the inamdars, and a sanad was granted to the 
plaiiit'Ss, under the terms of which a certain yearly quit-rent was payable 
by them to Government in respect of the said village. At the time of the 
settlement the plaintiffs believed that they were the superior holders of all 
the lands in the village, including certain wanta lands. It subsequently 
appeared, however, that the 7oanta lands were the property of certain 
girasias, who were in possession as owners, and that the plaintiffs were not 
the holders of these lands within the meaning of s. 32 of Act VII of 1863. 
The Government, however, required the plaintiffs to pay the entire quit- 
rent of the village for the Samvat years 1939-40. as fixed by the sanad. 
The plaintiffs paid under protest and brought this suit to recover the 
amount (Rs. 400-12 6) paid in respect of the wanta lands. 

Eeld, that the plaintiffs were entitled to a refund of the quit-rent paid in 
respect of the wanta lands. 

A settlement under Act VII of 1863 (Bombay) is an agreement effected by 
proposal and acceptance tsee s. 2), and is subject to the ordinary rules 
applicable to contracts. Here both parties entered into the settlement in 
the belief that the plaintiffs were the superior holders of all the lands in 
the village. There was. t herefore, a common mistake as to a matter of 
fact which both parlies must have regarded at the time as essential to the 
agreement, it being made so by the Act itself under which they assumed 
to contract. Such a mistake under s. 20 of the Contraol Act (IX of 1872) 
renders the agreement void. The settlement as to the wanta lands might 
be treated as distinct from that which applied to the remaining lands of 
the village, the former being void, and the plaintiffs being, therefore, 
entitled to a refund of the quit-rent paid in respect of such lands under 
8. 65 of the Contract Act. 

A sanad issued under Act VIT of 1863 merely declares what by s. 6 of the Act 
is stated to be the effect of the settlement to which both the Government 
and the holders of the land have consented ; but it is by virtue of the 
settlement itself, as provided by the Act, that Government are entitled to 
demand payment of such rent. SECRETARY OF ST.^TE FOR INDIA v, 
SHETH JESHINGHHAI. 17 B. 407 


(2) Bee INAMDAR, 18 B. 525. 


Lease. 

(1) See Landlord and Tenant, 17 B. 736; 18 B. 141, 256, 

(2) See Registration, i8 B. 109, 355,745. 

(3) See Stamp, 18 B. 546. 

Legislation. 

See HABEAS CORPUS, 18 B. 636. 


Legitimacy. 

See Grim. Pro. Code (Act X of 1882), 18 B. 468, 


Letters of Administration. 

See Succession Act (X of 1865), 17 B. 689 ; 18 B. 337. 

Letters Patent, 1865. 

(1) 01. 12—Adding a defendant in a suit where leave to sue under ol. 12 of the 

Letters Patent, 1865, was necessary—Alternative liability—Order to add 
new defendant—Appeal against auoh order by original defendant—* 
Practice—See PRACTICE, 17 B. 466. 

(2) Cl. 12—Dwell—Carry on business—Personally work for gain—JurUdiotion— 

See Jurisdiction, 18 B. 290. 

(3) Cl. 12—Jurisdiction—Carrying on business—“ Dwell See JURISDICTION, 

18 B. 294. 

Lex Fori. 

See Grim. Pro. Code (Act X op 1882), 17 B. 369. 
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License. 

See Easement, 18 B. 382. 

Light and Air, 

(1) Obstruction—Injunction or damages—Specific Relief Act I of 1877-Costs— 

Costs where lower Court grants an injunction and appeal Court refuses 
injunction, but awards damages—Easement —See EASEMENT, 18 B, 474. 

(2) Severance of tenements by grantor—Implied grant—Implied reservation of 

easement—Derogation of grant—Reservation of easements of necessity_ 

Injunction—Easements—Easements of necessity—Easement Act V of 
1882, s, 13—See Easement, 18 B. 616. 

Limitation. 

(1) Ackyiowledgment—Stamj:—Unstamped balance of account—Evidnice—Stamp 
Act I of 1879, s. 34.—Though an unstamped acknowledgment cannot be 
“ acted upon ” as an acknowledgment of a particular sum being due, still it 
may be used for the collateral purpose of showing an acknowledgment of 
an existing liability in respect of goods sold. FateCHAND HarcHAND 
V. KISaN. 18 B. 614 


Pro. Code (XIV of 1882)—Limitation Act (XV of 1877), s. 3 and sch. II, 
arts. 138, 144 and 167—Civ. Pro. Code (XIV of 1882), se. 328, 329 and 331 
—See Execution of Decree, 18 b. 37- 

(3) Adverse possession—Mortgage—Mortgagee in possession—Dispossession of 

. mortgagee by trespasser—Adverse possession as against mortgagee when 
effectual also as against the mcrtgagor—Evidence—Burdt^n of proof— 
Limitation Act ;XV of 1977), sch. II. art. 144—See Limitation ACT 
(XV OF 1877), 18 B. 51. 

(4) Civ. Pro. Code (Act XIV of 1882), s. 318—Purchaser at Court sale—Certifi¬ 

cate of confirmation of sale—Application for possession of purchased pro¬ 
perty—Date of accrual of right to apply for possession—See ClV. PRO, 

Code (act XIV of 1882), 17 B. 228. 

(5) Decree— Execution—Appeal—Appeal against part of decree-Decree affirmed 

in aDDeal— Decree to be executed is the appellate decree, and limitation 

runs from the date of that deoree-See EXECUTION OF DECREE. 18 B. 203. 

(6) Deduction of time spent on proceedings in second ■ smt—Limitation Act {XY 

0 / 18771 s \^~Uamlaidar—JuTidxci\on--Decree in possessory suit in 
Mamlatdar’s Court-Execution of decree stayed by proceedings in Sub- 
ordinate Judge's Court-Suit in Subordinate Judge s Court ultimately 
dismissed-Subsequent application to Mamlatdar for execution of decree in 
vLessory suit-Jurisdiction of Mamlatdar to grant order for execution.- 
A Mamlatdat hayicg in a pos-essory suit passed a decree awarding posses¬ 
ion of certain land to the applicant, the oppouents instituted a suit m 
the Court of the First Class Subordinate Judge for a declaration that the 
land in question was their property, and for an injunction to restrain the 
applicant from obstructing them in the enjoyment of “>eir rights. Owing 
fo ?his suit the Subordinate Judge stayed execution of the Mamlatdar a 
Lree The opponents' suit was subsequently dismissed by the Subordi- 

“ f ?■ .li. whose decree was ultimately confirmed by the High Court in 
nate Judge, w ® then applied to the Mamlatdar for the 

secondappeal. T app Mamlatdar rejected 

execution of his decree in t 

‘^■l^IrplrentTd^hiif W executing his decree 

mid. that the t1e‘s“s i wis l^ed by lim“t:tiom"“irwa" 

for the execution of n nomoutinR the period of limitation allowance 

not barred. during which the decree remained in abeyance 

was to bem^de tbej du 

by reason of the prooe g proceedings in execution. Naval- 

tation Act (XV of 1877; PP TALAKCHAND. 18 B. 734 

CHAND NPjMCHAND V. AM . > 

™ ./vv«Mfl77l 5 . 5 —Beview of judgment-Ai^hcation for 

(7) Limitation A^ (XV o/ 1« fh appeal.—Though under. 

review—Sufficient cause j 

11.15 
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Limitation— {Concluded). 

certain circumstances the presentation of application for review may bo 
considered as sufficient cause for delay in filing an appeal, the appellant is 
bound to satisfy tbe Court that such circumstances did exist in his case, 
and that he had sufficient cause for not presenting the appeal within the 
prescribed period. 

Tbe plaintiff obtained a decree for possession of certain land in tbe Court (ff 
first instance. This decree was reversed by tbe appellate Court on 29th 
October. 1890. Tbe plaintiff applied for a review of judgment of the 
appellate Court on 27th January. 189L. The petition of review was rejected 
on I8ih March. 1891. Thereupon the plaintiff preferred a second appeal 
to the High Court on 13ih April, 1891. 

Held, that the second appeal was time-barred. The time taken in prosecut¬ 
ing the application for review could not be deducted in calculating the 
period of limitation, as the plaintiff had not shown that he had reasonable 
grounds for asking for a review. PUNDLIK v. ACHUT, 18 B, 84 

(8) Limiiation Act IXV of 1877). s. 19 —Acknowledgment—Manager of a joint 

Hinou family—His authority to acknowledge a family debt—Hindu law 
Manager—See HINDU LAW (JOINT FAMILY), 17 B. 512. 

(9) Limitation Act (XV of 1877), sch. IT. arts. 91 and 144—Adverse possession 

— Manager during minority—See ADVERSE POSSESSION, 17 B. 755. 

(10) Limitation Act (XV of 1877). sch. II. arts. 127, 144—Suit for possession of 

land alleging a previous partition—Partition—Co sharers —Adverse posses¬ 
sion— Burden of proof—Evidence—-See ADVERSE POSSESSION, 18 B. 613. 

(11) Limitation Act (XV of 1877), sch. II. art. 164 -Preaidency Small Cause 

Court Act (XV of 18*52), s. 37-Decree—£?x parte decree—Application to 
set a'side ex parte decree—See ACT XV OF 1882 (PRESIDENCY SMALL 
Cause courts), 17 B. 507. 

(12) Stale demand-Limitation Act (XV of 1877). s. 10 —Company—Directors of 

company—Liability of directors for funds of company applied in transac¬ 
tions Dealing in shares of other companies. See COMPANY, 

18 B. 119. 

(13) See ACT III OF 1874 (BOMB.aY HEREDITARY OFFICES), 17 B. 362. 

(14) Sie ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT). 18 B. 244. 

(15) See Charity. 18 B. 551. 

(16) See CiV. PRO. CODE (ACT XIV OP 1882), 17 B. 376. 

(17) See COMPANY, 17 B. 469, 472. 

(18) See Hindu Law (Joint Family), 18 B.605. 

(19) See Hindu Law (Maintenance), 17 B. 45. 

(20) See HINDU Law (PARTITION), 18 B. 197. 

(21) See Landlord and Tenant, 18 B. 256. 

(22) See LIMITATION ACT (IX OF 18711, 17 B. 173. 

(23) See LIMITATION ACT (XV OF 1877), 17 B. 341; 18 B. 887. 686. 

(24) See MaHOMEDAN Law (WaKP), 18 B. 401. 

(25) See Mortgage (Redemption), 18 B. 755. 

(26) See PARTIES. 17 B. 413. 

(27) See PRACTICE. 17 B. 29. 

(28) See VENDOR AND PURCHASER, 18 B. 48. 

(29) See WataN. 18 B. 22. 

Limitation Act (XIV of 1859). 

(1) See Hindu Law (Partition), 18B. 197. 

(2) S. 1. cl. 15-See Limitation Act (IX op 1371), 17 B. 173. 

Limitation Act (IX of 1871). 

(1) See Hindu law (Partition), 18B. 197. 

(2) Sch. ir, art. 15—See EXECUTION OF DECREE, 18 B. 260. 

(3) Soh. II. art. 46—See LANDLORD AND TENANT. 18 B. 348. 
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Limitation Act (IXof l87l)-(Concluded). 

^<^veral n,or,aagees as 

agent for me oihtrs- Adcnowledgmeyd tv one of several * 

nM h^’ noi sufficient—Mortgage—Be iempUon-hnmtatwn.— Under art ^48 
o UheLimuaioD Act (IX of 1871). an ackoowledgmeot of tLrLort 

1 ® several mortgagees as agent for the others is wholly 

n^e^nf !r'’ bind the rest. So. too, is an aeknowledgment by 

one of pevtral heirs of the ongmal mortgagee without tffect. Toe expres¬ 
sion some person claiming under him” in art. ns of the Act meanq 

some person claiming under him the enthety of the mortgagee’s rights 

The property in dispute was mortgaged by Hari Bhagti to the firm of Kasan- 
das Bechardas in 1816. In ISaO Jagj vandas. one of the sons and heirs of 
Kasandas, who was then manager of the firm, on behalf of the whole 
family, sub-morlgaged the property in dispute to a third party, under a 
bond which recited the original mortgage by Hari Bhagti to Kasandas In 
1885 the defendant, who was a descendant of Kasandas, redeemed the 
sub mortgage effected by Jagjivandas. In 1887 the plaintiff, having 
purchased the equity of redemption from Hari Bhagti’s descendants, filed 
the present suit for redemption of the mortgage of 1816. The plaintiff 
relied on the acknowledgment made by Jagjivandas in 1830 as giving a 
fresh starting point to limitation. 

Held^ that the suit was barred by limitation. The acknowledgment by 

Jagjivandas, whether as manager of the firm or as one of tbe heirs of the 

original mortgagee. WAS not sufficient under art. 148 of the Limitation 
Act (IX of 1871). BHOGILAL v. AMRITLAL, 17 B. 173 

Limitation Act (XV of 1877). 

(1) See Hindu Law (Partition), 18 B. 197. 

(2) See Landlord and Tenant, 18 b. 348. 

(3) S. 3 and sch. II. arts. 138, 144 and 167—See EXECUTION OP Decree, 18 B, 

37. 

(4) S. 4~-See Act XXfll OF 1871 (PENSIONS), 17 B. 169. 

(5) s. 5_Review of judgment-See LIMITATION, 18 B. 84. 

(6) S. 10-See COMPANY, 18 B. 119. 

(7) S. 10 and art. 120—See CHARITY. 18 B. 551. 

(8j 8. 14—See LIMITATION, 18 B. 734. 

(9) S. iB-'LimHUion—Applicatimofs^ 18, Act XV. of \S11—Knowledge kept 
from the Official Assignee (XI and XII F«c., c. 21). of h s right to sue for an 
acc(unt o» ass-ts iraudulentiy tra»sf rrei by nn xnsolvent-Burdcn of prov 
inawhtniir^tih -vl^^^^^V'^^^^ clear and aefinife knowl dge-Party for 
purpose o/d,scov.ry-Ss. i3and 43, Civ Pro. Co-e (XIV 0 / lSS‘i)-A,count. 

--In order to make limitation operate when a fraud has been commit- 

ted by one who has obtained property thereby it is for hiin to show that 

the iniured complainant has had clear and d finite knowledge of the facta, 
ine inju F a tima which is too remore for the suit to be 

hmuBbt Suggestion of bis having been defrauded does not am-unt to such 
k^wledge asTrequired by s. 18 of tbe Indian Limitation Act fXVof 1877). 

In a suit brought by the Official Assignee in 1887 it was established that the 
in a suit orougn > ^ ^ voluutary transfer, sonaof the insol- 

defendant ^ assisted him in defrauding bis creditors ; and that 

vent's assets, joined and as..^t^ the Official Assignee, while the 

defendart“dfd what he could to prevent the latter from seeing the accon nts 

of the assets transfer defendant to show that the plaint- 

knowledge of this fraud for more th'tn the 
iff had oleac and de m ^ ^ been di^eb^rged by proof of the 

period of limitation This 

face that knowledge : and held, that the Otfi^ial A<igigaee 

-• -a- “ 

of 8. 18 of the Limffation Act ^ party.” but only “ for the purpose 

Also, this defendant .. hroueht by the plaintiff, according to an order 

of disewery.” to a e/ there was no decree against him as a 

in that suit. costs: 

party, and no order as 
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Umitation Act (XV of \%T7)—{Continued). 

Heid, that this irregular proceeding had nob PrA^^rnde (Act 

suit BO as to make applicable either a 13 or 43 of the Oiv# 

XIV of 1882), . , 

A decree that the defendant should account 

assets received by him from the insolvent, after the ‘^e 3/1 

was affirmed. RaHIMBHOY HabIBBHOY v. C. A. TURNER, 17 B. 6i 

(P.C.) = 20 I.A, 1 = 6 3ar. P.C.J. 256= 17 lod. Jut, 40 

(10) S 19 — Acknowledgment —See HINDU Law (JOINT FAMILY), 17 B. 51 . 

(11) S. l 9 -LimUation-AcknowUdgment-Signing. what a'ihTo? who 

' '’ letters admitting a debt were written by author, tyj^ the debtor who 

was a desai. Tbe ooly words, however, of the letter J 

in bis own handwriting were the words "guru 
preceptor is strong) at the beginning of each letter and the 
bahulkay lihine, lobh kirava hivinanti" (let this be known, ^hat more 
need be written. Keep regard ; this is the representation) at the end It 
was proved by evidence that this was the usual mode of signing and 
Tuthi^nticating letters and informal documents among the class to which 

the defendant belonged. ... * 

Held that by analogy, the writing of 8peci6ed words by desais at the top 
and bottom of letters, which was shown to be the usual 
persons of that class, of authenticating letters, was a signing 
9. 19 of the Limitation Act (XV of 1877) and that the letter was a valid 

acknowledgment. . u. 

The ground upon which it is held that the mark of an illiterate *= * 

sufficient signature, is that the signing in 

adopted by the debtor with the view of showing that he intends 

by the document, renders tbe document eflectivo as acknowledgme 

under the seotion. Whether the ciroumstanoe of f 

name, is the result of necessity as in the case of an illiterate 
custom as in the case of a class ol debtors having a special status >n 
oommuuity can be of no importance. GaNUADHARRAO VENKATK 
V, SHIDRAMAPA BAIiAPA DESAI, 18 B. 586 

(12) S. 21—See LIMITATION ACT (IX OF 1871), 17 B. 173. 

(13) S. 22—See PARTIES, 17 B. 413. 

(14) S. 26—SeeE.xSEUENT, 18 B. 616. 

(15) 8. 28—Bee MATH, 18 B. 507. 

(16) Sch. 11, art. 11-See CIV. PRO. CODE (ACT XIV OF 1889). 17 B. 629. 

(17) Soh. II, art, ll-See EXECUTION OF DECREE, 18 B. 260. 

(18) Soh. II, art. 14-8ee ACT I OP 1880 (BOMBAY KHOTI SETTLEMENT), 18 

B,244. 

(19) Soh. II, art. 30-Sao RAILWAY COMPANY, 17 B. 723. 

(20) Soh. II, arts. 90 and U4-Soo ADVERSE POSSESSION, 17 B. 765. 

(21) Soh. II, art 120 - See JIAHOMBDAN LAW (WAKF), 18 B. 401. 

(22) Soh. II. arts. 127, 144-See ADVERSE POSSESSION, 18 B. 513. 

(23) Sch. II, art. 132—See VENDOR AND PUROHASSR, 18 B. 48. 

(24) Sch. 11. art. m-MorIgage—Sub-mortgage—Redemption— 

In 1864 Bamii mortgaged the property in dispute with possession to R^ . 
Raghu and his widow after his death sub mortgaged various portions of it to 

Savalaram (defendant No. 3) in 1861,1866 and 1870 After ‘^e ^ 

mortgagor, Rimji, his grandsons (plaintiflsNos. 1, 2 »“3 3) T 

of redemption to plaintiSs Nos. 4 and 5, and in 1891 the five plaintiffs su 
defendants Nos. 1 and 2, the heirs ol Raghu (original mortgagee) ‘“8 
sub mortgagee (defendant No. 3) for redemption and possession. Ihe 
defendants contended that the suit was barred by the Limitation Act (AV 
of 1877), Bch. II, art. 134. 

Held, that art. 134 did not apply as the language of the sub-mortgage-deed 
showed that the transaction was merely a mortgage of the mortgage interest 
of Raghu and not of the entire property in the land. SAVALARAM v. 

GENU, 18 B. 387 

(26) Soh. II, art. 141—Reversioner—Adverse posse'iaion—Bee ADVBBSE POSSES¬ 
SION, 18 B. 216. 
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( 27 ) 

(28) 


general index. 

Ltoitation Act (XV of l877)~tCcncluded). 

Dispossession of mtrtgllJ^°bylrespMs^°-Ad^^^ *” possession— 

gagee when effectual also as aoainst n,. ^'’“ess.on as against mort- 

ant No. 1. in 1828. In ISsrA wTo^ father-in-law of defend- 

trespasser (defendant No. 2) wht suLer.n!n‘!i ^ 

with it as his own for forty yearr The mo r ^ held the land and dealt 

r^sdemption. In appeal, ft was oon^endTd byTthat his°f ^ 

been adverse n jl merely to A (the marto!Lo^^\u^ i ^ . possession had 
mortgagor), and that ^the suit was ofrrfd 

contended that B’s possession was not ^ plaintiff 

ternf ofThe mortga^e.^' “°'‘' 

of 1877’),anrtba\luLruTon'Vto%^rov^^^ V® Limitation Act (XV 

years prior to the suit was advefse to Kla nHff ‘waive 

pfis^;:tTdrrtolh:rnt‘er‘^tlf^ 

hading on the question of when B’s possession became advers7 to ^ho 
plaintiff. Chinto V. JANEI, 18 B. 51 anverse to the 

^CouRTif 17 (Presidency SMALL Cause 

8 ch. II, art. 178—Watandars Act (Bom. HI ct 1874). s. 10—Certificate 

^suod by Collector more than twelve years after death of last holder- 
court bound to act on certificate-Limitation—See ACT III oP lfl 74 

(Bombay Hereditary offices), 17 B, 362. 

^liquidated Damag:es. 

See Interest, 17 B. 106. 

Liquidator. 

See Company, 17 B. 469. 472. 

Local Fund Cess. 

See ACT HI OF 1869 (BOMBAY LOCAL FUNDS), 17 B. 422. 

Local Funds. 

See ACT III OF 1869 (BOMBAY LOCAL FUNDS), 17 B. 64. 

Local Usage. 

See Landlord and Tenant, 18 B. 433. 

Loss of Goods. 

See Railway COMPANY, 17 B. 723. 

Mahomedan Law. 

1 . —General, 

2. —Custom. 

3. —Wakp. 

4. —Will. 

1. —General. 

See Hindu Law (General), 18 R. 227. 

2. —Custom. 

Kazi, Office of—Hereditary office— Watan—Watandars Act (Bombay Act III of 
1874), 8. 9 —Mortgage—See KaZI, IS B. 103. 

_Wakf 

(1) Mosoue—Charity-Stilt against Directors or Mushayirs of a vwsque—Liability 
of directora-Board of directors notproperly constituted under tJis rules of the 
tZue^LiaZuy of directors for acts done by B .ard not properly cor^iituU 

7d~Ar>oointrnent of officers-Managernent of property-LiabUxty of provu 

ea Appoinirne ^^iijinritv to act — Trustees — Limitation-^Kazi^ 

Act II of 186 of Practice.—A certain Mahomedan 
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Mahomedan Law-3.—Wakf-(Conimued). 

n^osque in Bombay, known as the Masjid. was possessed^^ 

able property. The administration ol the mosque 
carried on under rules which had been drawn up 

1834 at a special general meeting of the Jamat oon ene against 

in the course of a suit which had been filed in the Supreme Court aeainat 

the then Mushavirs of the mosque That suit was referred 

to make certain enquiries, and in ^is report these rules were sot out in 

full. His report was confirmed by the 0 mrt. The rules provided th tt the 
mosque and its property should be managed by the Kazi of Bombay nd 
ten Mushavirs, and' that a Nazir should be appointed by them, an 
subject to thei; control. The rules also prescribed the various duties of 
tho^Kazi, Mushavirs and Nazir and declared that the P?”®' f ^ 

vacancies should be exercised by the Kszi and Mushavirs oolleotively o 

by the Kazi and an absolute majority of the Mushavirs. 

In 1834 and for many years subsequently there was, ® 

been a “ Kazi of Bombay ” appointed under a sanad from Government. 

He held the appointment for life, and the office was 

1866 the then Kazi of Bombay died, but in consequence of the provisions 
of Act II of 1864 and Bombav Act IV of 1864 the Government ma 
new appointment, and the office lapsed. One Mahomed Husain M^rgay. 

however, a'^sum.d the office and was generally '‘°‘=®P'i®'^ 

as Kazi ol Bombav. He died in 1878. and upon his death, rival claim- 

ants sought the office of Kazi of Bombay. 

The Mushavirs were then advised that they could not select one 

K.Ts to fill the office of Kazi of Bombay under 

therefore, continued to manage the J" J 

ol the rules of 1834. Two of the Mushavirs (now relators) °/ ”P'"' 
that one of the rival applicants for the position should »PP°'“‘fg^* ^ 
and as their wishes were not acceded to, they ceased to attend the Board, 

and as%t as possible, while retaimng ‘I*®'' '‘^iVh^rvltc^ 

action of the other Mushavirs. Subsequently in 1878 other vacancies 

occurred in the Board. In 1888 the number of ,^9 

administration, so that the management was lift m the hands of the fi 8 

four defendants. In 1891 four new Mushavirs (d®'®"^*"‘® VJ 

were elected, and in that year the A Ivooate-Gsneral at “>0 relation of th 

two dissitisfied Mushavirs filed this suit against the 

former Nazir of theM .sjid was also made a defendant (No. 5 ). He ban 

held the clfice of Nazir from 1879 to 1891 when he P'*'“n 

set forth the irregularities which had taken plane m the ^ 

187« and prayed for the remival of the defendants (other than defendant 
No 5) (rorthe position of directors or Mushtvirs and tor an account 

against all the defendants, and for a scheme, &5. The ™®f® 

principal charges made against the defendants m the plaint and at the 

1 . The neglect to take steps to supply the place of the Kazi and the 
failure to keep up the proper number of the Mushavirs. 

Held, as to this, that subsequently to 1878 the Mushwirs had authority 
under the rules of 1834 to fill up vacancies as they occurred 

the government of the ma^jid. Sinoe that year the Mushavirs were a 
provisionil committee of management kept up from time lo y o°’ 

operation tacitly permitted by the Jamat to manage the aff urs of the 
masjid until the original constitution could be restored or legally changed, 
that original constitution being for the time in abeyance. 

2. The improper appointment in 1879 of one Mahomed Cassum Curtay 
' (defendant No. 5) as Nazir. 

Held, that the Mushavirs incurred no liability and deserved no oensute 
for so doing. 

3 . The neglect to call for an annual account of the income and expendi¬ 

ture of the mosque under t. 6 . 

Held, that this charge was not proved. 

4 . The neglect to purchase properties with the surplus inoome of the 
mosque as required by r. 4, 
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Upon this point it was contended that the defendants should be charged 
with interest on the uninvested funds, so as to make up for the Joss of 
rents which would have been recovered if properties had been purchased. 
In answer to this claim it was argued (Ist) that, under the circumstanoes, 
the Mushavirs had no power to expend the funds of the mosque in purchas¬ 
ing property, and (2) that the claim was barred by limitation. 

HeZd, that the claim fell within art. 120 of the schedule to the Limitation 
Act (XV of 1877), and was barred except as to six years prior to the filing 
of the suit, but even as to this period the Court refused to order accounts 
to bo taken against the defendants. There had been no dishonesty or 
improper dealing with the funds of the mosque. The highest at which 
the case could be put was that there had been error of judgment. In this 
the community had acquiesced. Moreover, the position of the parties bad 
changed. Some of the Mushavirs were dead, others had resigned and 
were not defendants to the suit, and it would be difficult to enforce contri¬ 
bution against them The Court was further of opinion that, in any case, 
it was very doubtful whether a provisional committee like the Mushavirs 
would have been justified in assuming the power of purchasing property. 
Had the property fallen in value, the purchase might perhaps have been 

repudiated. 

5. Their neglect in not detecting sums appropriated by the bill-collectors 
of the mo.®Que and getting in the same. 


Teld that as a provisional committee who had assumed the management of 
the masjid the defendants were bound to protect its interests. Of the 
money which they actually received, or which was paid in to their account, 
they were actual trustees, but in addition to this they were officers of the 
masiid charged with the speoido duty of superintending the Nazir and 
his ^counts, and if the masjid had safiered loss by their neglect of duty, 
they were answerable for it. They neglected to examine the books a 

“T 7 ““ibi 2.“;.“ .‘.So..’". 

might have received from the oill-colleotors. 

. Their neglect in allowing arrears of rent to accumulate and to be lost to the 

masjid. Mushavirs to look into the account of each 

few it was not the of ^the Mushav^^ Mushavirs, 

individual collection of rents, and it was his duty to see that 

was entrusted unduly into arrear. It was not shown 

rat"raVan exceptional time when ^be Na^r was -nts were 

?LT?h^rj;^^b?d^‘r under this head. The Court, 

fhflrefore refused relief on this charge. 

. The non-payment into the Bank of sums in the hands of the Nazir when 

they ^ leg had been complied with and no loss had 

Jeld, that the spirit of the rules na 

been shown. had acted as Nazir of the masjid from 1879 

)ef6ndant No. 5, as »bove stat ^ ^ the rules (see rr. 2 and 7) he was 

to July, 1891. wbo° be rc^ ^ under their orders and was removable 

appointed by the directors an hearing that he was not a 

at their pleasure.^ guit^being merely the agent or servant of the directors 

and not a trustee. defendant. Both under Mahomedan 

Teld that he was P'^°P®''yhB“NLir was a public officer in charge of the 
tw and under the JJ^^^eount to the community ADVOCATE- 

mosque, and MOUl-Vl ABDUL KADIB JlTAKEB, 18 B. 401... 

GENEBAL OF BO.U13 • , purporting to constitute 

I-Will-Ir^^alidity of attempted cliarifafcfe 

Af-jocumenl not “kfuamk^llA ,oaklna,na to be valid 

purpose, at so,ne ti^^^^^ property to a religious or charitable 
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Mahomedan Law— 3.—Wakf—(Co«ciw<Zed). 

Whore a wakfnama purported to make a eetllemonb on heirs, the settlor’s 
intention having been to make the whole estate devolve from one generation 
to another, without being alienable by them, and without being liable in 
execution against them. 

Held, that the instrument could neither be maintained as establishing a lOdlcf, 
nor as a settlement: also, that it could not be supported as a will, not 
having been validated by consent of heirs, as to two-thirds of the succes¬ 
sion ; and that, even if it could have been dealt with as a will, the above 
provision would have been void, ABDUL GAFUR v. NIZAMUDIN, 17 B, 1 
(P.C.) = 19 LA. 170 = 6 Sar. P.C.J. 238 

-4.-Will. 

Wakf—Settlement—Will—Invalidity of attempted settlement purporting to 
constitute a wakf—Document not establishing a trust for a religious or 
charitable purpose, at some time, invalid as a Wakfnama—See MAHO¬ 
MEDAN Law (Wakf), 17 B. 1. 

Maintenance. 

Illegitimate children—Right of a married woman to claim maintenance for hot 
illegitimate children—Crim. Pro. Code (X of 1882), s. 488—See GRIM. 
Pro. Code (act XOF 1882), 18 B. 468. 

Mamlatdar. 

(1) Jurisdiction—Decree in possessory suit in Mamlatdar’s Court—Execution o! 

decree stayed by proceedings in Subordinate Judge’s Court—Suit in Sub¬ 
ordinate Judge’s Court ultimately dismissed—Subsequent application to 
Mamlatdar for execution of decree in possessory suit—Jurisdiotion of 
Mamlatdar to grant order for execution—Limitation—Deduotion of time 
spent on proceedings in second suit—Limitation Act (XV of 1977), s. 14— 
See Limitation, 18 B. 734. 

(2) See ACT III OP 1876 (BOMBAY MamLATDARS COURTS), 17 B. 645; 18 B.449, 

(3) See Crim. Pro. Code (Act X op 1882), 18 B. 380. 

(4) See Land acquisition act (X of 1870), 17 B. 29», 

(5) See Landlord and Tenant, 18 B. 348. 

Manager. 

(1) Decree against manager—Execution sale-Questions for Court to decide in 

determining the quantum of interest whiob passes to the auotion-purohaser 
—Hindu Law—Joint Family—Family debt—Liability of family property 
—See Hindu Law (Joint Family), 18 B. 147. 

(2) Gift—Gift by manager of part of family property—Manager—Joint family— 

Hindu law—Illegitimate daughters—See HINDU LAW (JOINT FAMILY). 
18 B. 177. 

(3) Hindulaw—Manager—Limitation Act (XV of 1877), s. 19—Acknowledgment 

—Manager of a joint Hindu family—His authority to acknowledge a 
family debt—See HINDU LAW (JOINT FAMILY). 17 B. 612, 

(4) Liability of manager to account on occasion of partition—Right of members 

who were minors at time of management to an account from manager— 
Manager also guardian of minors—Nature of account to be rendered by a 
manager on partition—Family idol and property appertaining thereto goes 
on partition to senior member of family—Right of mother to a share of 
estate on partition—Hindu Law—Partition—See HINDU LAW (PARTI¬ 
TION), 17 B. 271. 

(6) Loan to manager—Family purpose—Presumption-Evidence—Burden of 

proof—Hindu law—Joint family—See PRACTICE. 18 B. 520. 

(6) Widow—Minor sons—Sale by widow of immoveable property loft by husband 

—Family necessity—Minor sons bound by sale—Deed of sale—Effect of 
conveyance how ascertained—Hindu Law—Joint family—S“e HINDU 
Law (WIDOW), 18 B. 631. j 

(7) See OlV. Pro. Code (Act XIV of 1882;, 18 B. 522. 

(8) See Landlord and Tenant, 18 B. 141. 

(9) See Math, 18 B. 507. 

(10) See Parties, 17 B. 413. 
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Marriage. Page 

See Husband and Wife, 17 B. 400. 

Married Woman. 

See Grim. Pro, Code (Act X op 1 E 8 - 2 ). is B. 468. 

Material Irregularity. 

See Practice, 18 B. 606. 


Math. 

Manager—Land appertaining to math—SaZe of “mirag malki ” {owner¬ 
ship of miras ^enwre)—Miras temire—Mirasdar on inani estate, position of 
— Adverse possession— Limitation Act (XV of 1877), s. 28— Right to recover 
rent~Construction.—lr\ i960. Krishnaji, the manager of a math, sold to 
Baxarbhai the “ miras mallei ” (ownership of miras tenure) of certain lands 
appertaining to the math, subject to the payment of assessment. Krishnaji 
died in the same year and was succeeded by Ramkrishna as manager. In 
1964 Ramkrishca sued Baxarbhai to set aside the sale. The suit was dis¬ 
missed in 1865, and Baxarbhai’s uiiras right was confirmed. In 1671 one 
Gopal obtained a decree declaring him to bo the legal manager of the math 
and removing Ramktishna, who was held to have had no title to the office. 

Id 1887 the plaintiff, who succeeded Gopal in the management of the math, 
brought the present suit against the defendant, who was the vendee of 
Baxarbhai to recover possession of the lands or to recover assessment for 
three years previous to the suit. The defendant pleaded that the suit was 

barred by limitation. 

The plaintifi contended that a? there was no lawful manager between 1860 
and 1975, that period ought to bs omitted in computing the period of 
limitation, and that as under the deed of sale to ‘be vendee 

became a tenant, the possession of the vendee and of the defendant could 


not be adverse. . 

TJ 4. -t tin«sessioa was adverse to the ownership of the 

death, the operation of the law 

Tf limitation would not be affected by the fact that there was no legal 

manager during that time. , . , 

rr JJ X ►u w fhixf in the Bombay Presidency the mirasdar on znam estates 
Held, 'at quit ro“t orat a reasonable rent not subject to eject- 

18 only a „ ^nd as there was nothing in the sale-deed 

ment soloDg aghe p y „ ' ^hich required adifferent construction 

passed by Krishnaji . -|.eq,ted by it. Baxarbhai’s possession under 

to be put on the mi as until there was an assertion by the 

it could be a^permaoent tenant, up to which time he would, 

grantee of b's ola'm a tenant-at-will. But the suit brought 

in the showed that Baxarbhai was then asserting his 

by Ramkrishua in loo4 twelve years had elapsed between that date 

mirasi right, and a® ^ suit, the plaintiff’s right as representing 

and ‘be bringing o t^he^resent barred. 

the math to leco . j|g, jjght to recover three years’ arrears of rent 

Held, further, that ‘be ^ S ageoted, as the effect of s. 28 of 

as reserved by the ^as to extinguish the plaintiff’s right as 

the Limitation Act (XV ot iomi yiTHADBOWA v. 

claimed by him to treat the gran 
TJaraYAN DAJI THITE, 18 B. 507 


847 



4 .,anfnr’g lo-cum non habet 
“Tpressum-See PABTNEBSHIP. 17 B. 6. 

morandum of Association. 

See COMPANY, 17 B. 472. 


nisi aliter in contractu 


Mesne Profits. ,r, t> 

(1) See EXECUTION OF DECREE, 

(2) See STAMP, 17 B. 41. 
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Minor. Paqs 

(1) Guardian—Appointment of guardian by will—Application for oertifioate of 

guardianship—Practice—Procedure-^Guardian and Wards Act (VUI of 
1090), 8 S. 7 (cl. 3), 13 and 48—306 ACT VIII OF 1890 (GUARDIAN AND 
WARDS), 17 B. 660. 

(2) Removal of guardian—“Instrument”—Oonstruotion—Act VIII of 1890 — 

Guardian and Ward—See ACT VIII OF 1890 (GUARDIAN AND WARDS), 

18 B. 375. 

(3) See Adverse Possession, 17 B. 755. 

(4) See Hindu Law (Partition), 18 B. 197. 

(5) See Hindu Law (Widow), 18 B. 631. 

( 6 ) See Husband and Wife, 18 B. 366. 

(7) Bee Land Acquisition act (X op 1870). 17 B, 299. 

Miras Tenure. 

(1) Math—Manager—Land appertaining to math—Sale of “ miras malki ” 

(ownership of miras tenure)—Mirasdar on inam estates, position of—Ad¬ 
verse possession—Limitation Act (XV of 1877), s. 28—Right to recover 
rent—Construction—See MATH, 18 B. 507 . 

(2) See Landlord and Tenant, 18 b. 690. 

Misconduct. 

See ARBITRATION. 18 B. 299. 

Money Bond. 

Bee STAMP, 17 B. 687. 

Money Decree. 

See MORTGAGE (PRIORITY). 18 B. 684. 

Mortgage. 

1. —General. 

2. —EQUITY OP Redemption. 

3. —FORECLOSURE. 

4. —Marshalling. 

5. —Merger. 

6. —Priority. 

7. —Redemption, 

8. —Sale. 

9. —Simple. 

10.—Simple Mortgage, Usufructuary. 

—-1.—General. 

(1) Decree on mortgage—Sale in execution—Claim on property ordered to be 

sold under a mortgage decree—Civ. Pro. Code (Act XIV of 1882). ss. 278 
and 297—Jurisdiction—See CiV. PRO. CODE (ACT XIV OF 1882)i 
18 B. 98. 

(2) Mortgagee in possession—Adverse possession—Dispossession of mortgagee by 

trespasser-Adverse possession as against mortgagee when eSeotual also 
as against the mortgagor—Evidence—Burden of proof—Limitation Aot 

(XV of 1877), soh. U of art. 144—See LIMITATION AOT (XV OF 1877), 

18 B. 51. 

(3) Bale in ezeoution of decree on mortgage—Suit for possession by assignee of 

purchaser at such sale—Consent of khot to alienation — See KHOTI 
Lands, 17 B. 677. 

(4) Sale of properly subject to a mortgage iu execufion of a money decree obtained 

by plaintiff against mortgagor—Subsequent mortgage of same property by 
original mortgagor and first mortgagee paid off —Possession taken by new 
mortgagee—for possession by plaintiff as purchaser in execntion— 
Rightof purchaser to recover—Right of second mortgagee to be repaid his 
advances by plaintiff keeping alive the iirst 7nortgage—Oa the 10th June, 

1886, Tikaram mortgaged the property in dispute to Qanpat along with 
some other property. In 1886 the plaintiff obtained a money decree 
against Tikaram, and in ezeoution of his decree he sold the property in 
dispute and obtained a certificate of sale on the 1st November, 1886, 
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Mortgage— 1 .—General—(Co«cZ«ded). 


Oq the 13th February, 1888, Tikaram mortgaged the property in dispute 
along with other property to the defendant and paid oS Ganpat’s mort¬ 
gage. Ganpat thereupon returned the mortgage-deed to Tikaram with a 
receipt for payment endorsed. After payment of Ganpai’s mortgage the 
defendant took possession of the property. In July, 1888. Tikaram execut¬ 
ed a further mortgage of the property to the defendant for Rs. 8,000. 

On the 30th August, 1888, the plaintiff having attempted to take possession 
was obstructed by the defendant. Thereupon the plaintiff brought this 
suit for possession. 

Held, that the plaintiff was entitled to possession. The mortgage to the 
defendant was subsequent to the plaintiff’s purchase of the equity of re¬ 
demption. The defendant did not know of that purchase. He took the 
mortgage from Tikaram, to whom he advanced the money to pay off the 
previous mortgage to Ganpat. There was nothing to show that there was 
anv intention to keep Ganpat’s mortgage alive in favour of the defendant, 

neldtS.\so, that as plaintiff was seeking to recover property which but for 
the defendant’s payment to Ganpat would have been burdened with 
Ganpat’a mortgage, and as the defendant when he advanced the money to 
Tikaram to pay off that mortgage did not know that Tikaram was no 
longer the owner of the equity of redemption, the plaintiff should give 
credit to the defendant for the sum paid by him ; but as the defendant s 
mortgage comprised other properties besides the one in dispute, the plaint¬ 
iff should recover possession on payment to the defendant of a propor¬ 
tionate part of Ganpat’s mortgage-debt, having regard to the value of^e 
property io dispute and that of the other mortgaged properties. LOMBA 
GOMAJI V. VISHVANATH AMBIT TILVANKAR, 18 B. 86 


(5) See Bhag, 18 B. 283. ^ ^ 

(6) See CIV, PRO. CODE (ACT XIV OF 1882), 17 B. 570 I 18 B. 522 

(7) See Easement, 18 B. 382. 

(8) See Hindu Law (Maintenance), 18 B. 679. 

(9) See Registration, i7 B. 235. 

(10) See RES JUDICATA, 17 B. 562. 

(11) See STAMP, 18 B. 175. 

(12) See WaTAN, 18 B. 22, 


2.—Equity of Redemption. 


_ 2 _EauitV 01 KeuciiiH''*''"* __ 

(1) See AC? XVII OF 1379 (DEKKHAN AGRICULTURISTS 

(2) See LANDLORD AND TENANT, • ■ 

(3) See Mortgage (REDEMPTION), 


RELIEF), 18 B. 739. 


- 3 .—Foreclosure. 

See STAMP, 18 B. 696. 


- 4 .—Marshalling. / * r mortgage io subsequent mortgagee — 

Marshalling of mortgages in the A/o/«ssif.-Before 

Doctrine 0 / Property Act. 1882. to the Bombay Presi- 

the extension of the T«“s‘er ol P^ to one person, and one 

denoy, where two Xaged to another person with notice of the 

of them was subsequently m g b 

former mortgage. equity to call for a marshalling of 

Held such subsequent mortgagee na u j^ortgageo to proceed 

the Lcurities in bU favour^an^as to «qu^ 

to realise his securi y (/ardine, 7^*ss.). 

gaged to the second mortgag v gecu.ities applies to mortgages in the 

Th. ■» ■“ 

Mofussil. CHUNIDAL VITHA 


5. —Merger. io t? q48. 

See liANDLOBD AND TBNAN , 

6. —Priority. 


-6.—Priority. . ,i,ie.deeds— Mortgagor allowed by first 

men'tgagee to reiai 
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Mortgage— 6. —Priority — {Concluded). Page 

and title-deeds transferred—Plea by second mortgagee of no notice of first 
mortgage—Registration of first mortgage equivalent to notice. —A mortgaged 
land to B by a mortgage duly registered. A subsequeatly got back the 
title-deeds aod baoded them to G, to whom be mortgaged the same pro¬ 
perty. B sued C (the second mortgagee) for a declaration of priority. 

The lower Court found that B bad not been guilty of fraud or negligence 
in patting with the title-deeds. 

Beld, that B, as first mortgagee, was entitled to priority. The registration 
of bis mortgage was notice to C, and there was no misrepresentation by 
B which would relieve 0, as subsequent mortgagee, of the duty of inquiry, 
or destroy the effect of such constructive notice, BaLMAKUNDAS ATMA- 
RAM V. MOTI NARAYAN, 18 B. 444 ... 805 

(2) Suit on registered mortgage—Execution—Sale ^Proceeds of sale how applied 
— Priority—Unregistered mortgage—Money-decree—Priority of holder of 
unregistered mortgage to holder of money-decree — Incumbrances—Transfer 
of Property Act (iV of 1882i, s. 97.—The plaintiff Padmanabh held a mort¬ 
gage of certain land belonging to the first defendant. The mortgage was 
not registered. The second defendant, Marpal, was a mortgagee of the 
same land under a mortgage which was subsequent in date but was duly 
registered. Marpal obtained a decree upon this latter mortgage and applied 
in execution for sale of the land. The plaintiff intervened, but his claim 
was rejected on the ground that Marpal’s mortgage was registered aod 
had priority to bis mortgage, which was not registered. The land was sold 
by auction to Ramohandra (defendant No. 4) and the proceeds of the sale 
were partly applied in satisfaction of Marpal's claim, and a further sum of 
Rs. 164 was paid to one Santapa (defendant No. 3), who bad obtained a 
money-decree against the mortgagor (defendant No. 1). A balance of 
Rs. 103-8'11 was paid into Court and subsequently returned to defendant 
No. 1 (the mortgagor). The plaintiff Padmanabh now sued for payment 
of bis mortgage-debt out of the proceeds of sale or from the defendants. 

The lower Court held that defendant No. 3 (Santapa) could not be called 
upon to refund the money which bad been paid to him out of the proceeds, 
and that tbe plaintiff had a cause of action only against the mortgagor 
(defendant No. 1) not merely for the balance of Rs, 103-8-11, but for the 
whole of his claim. On appeal to the High Court. 

Ueld, that the claim of tbe plaintiff in virtue of his mortgage although un¬ 
registered was prior to that of the third defendant (Santapa) under his 
money-decree. The plaintiff's earlier mortgage was postponed to that of 
Marpal, because it was not registered, but the plaintiff had tbe right of a 
second mortgagee over the balance in virtue of his mortgage. The pro¬ 
ceeds of the sale after satisfying the first incumbrancer (Marpal) became 
payable first to tbe other incumbrancers, if any, and then to the mort¬ 
gagor (defendant No. 1). The judgment-creditor (defendant No. 3) could 
only take any balance that remained subject to the equitable right of the 
plaintiff. PADMANABH BOMESHKNVI v. KHBMU KOMAR NAIK, 18 B. 

684 966 

(3) See Registration, 18 B. 332. 

—-7.—Redemption, 

(1) Jurisdiction—Revenue Jurisdiction Act (X of 1876), s. 4 (c)—Suit for redemp¬ 

tion—Sale of mortgaged land by Native Chief for arrears of assessment— 
Purchaser at sale—Claim by purchaser against mortgagor and mortgagee 

—See Jurisdiction, ii b. 68i, 

(2) Mortgage to a firm—Subsequent mortgage to one Jiiember of the firm for 

personal loan, with stipulation for payment of 7 tew debt before prior mort¬ 
gage-debt Right to redeem first mortgage independently of later mortgage, 

—On the 13th July, 1877, a firm, of which defendants Nos, 1 to 4 were 
members, lent money to Nathu Narbheram on mortgage of certain pro¬ 
perty. Subsequently defendant No. 2 personally made a further loan to 
Nathu, who executed two Srtu mortgage-deeds to him of the same property 
containing stipulations that these bonds should bo paid before the mort¬ 
gage of July, 1877. Nathu died, and his widow and heir assigned the 
equity of redemption of the mortgage of July. 1877, to the plaintiff, who 
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Mortgage—7.—Redemption—(Con/inwed), 

sued the defendants to redeenii The defendants contended that the plaint¬ 
iff was bound to pay off the two later bonds as well as the original mort¬ 
gage-debt. 

Held, that the later loan by defendant No. 2 being a personal loan by him, 
the firm, as such, had no equity to insist on its being paid before the 
mortgage was redeemed, whatever right defendant No. 2 in his personal 
capacity might have. But in this suit, which was one to redeem the mort¬ 
gage he was a party as member of the firm, and not in his individual 
capacity, and he could not. therefore, resist the plaintiff’s right to redeem 
on any ground based on the promise of the two bonds executed to himself. 
CHHOTADAI; GOVINDRAM v. MaTHUR KEVALRAM, 18 B. 591 

( 3 ) Bedemption suit-Costs due by mortgagee to 

mortgage-debt — Balance remaining due to mortgagoi —Liability of mori- 
gaqee-Civ.Pro. Code iXlV of 16821, s. 221 -The mortgagor is entitled to 
Lt off or deduct the amount of costs payable to him under the decree 
agai^ost or from the mortgage debt payable by him. If the amount of the 
costs be larger than the mortgage-debt, the mortgagor is entitled to obtain 
possession a^ once of the mortgaged property and to recover the balance 
against the mortgagee. SIDU v. BALI, 17 B. 32 ,7 j r, 

(4) i!i,W r,to» 

well as '^^ortgage-deht-Effect oj v^ mortgage bond 

tion^Rxght to mortgagors were not L redeem 

contained a clause ^VrJffhout Daving d“ the amount of the 

the mortgaged ^ j the amount due on a certain bond 

mortgage-debt and intere , rnortgaee in respect of money due under 

TdecS aL that“ulss the whole was paid oS, neither the mortgagor 

nor any one ^ decree on the instalment bond and 

The mortgagee subsequently failed, his darJchast being even- 

tually rejected as time-ba«e . oonditional on the payment 

Held, that the right of . bond—a condition which was unsatis- 

of what was due on the X-3, although in contemplation of 

fied as long as such sum remaine existence owing to a 

law there might be no longer decree having become 

decree having been * IulhAE PaTED v. BapUJI SRIDHAR, 

barred by limitation. SUhDER AlAnnarv 

18 B. 755 .ale-Subsequent mortgage of sameproperty- 

(5) Sale by morlgagee-Nottce o^tja^ J ^ subsequent mortgagees— 

Notice of sale to ,jo(ice of sale—Suit by second mortgagee 

Delay in selling—Rescission ^ no e ' ^- j^l mortgagee to sell 

fo prlsent sale-Offer defendants 

mortgaged morteage-deed contained the usual power 

in 1885 for Bs. 60.000, ‘^^heir assigns. The debt was not 
of sale on notice to the gist August, 1891, gave notice of sale to 

paid, and the proceed further in the matter. Three 

the mortgagors, but did not ‘“0° P , September, 1891. the mortgagors 
davs“ft 0 f ^is notice, uis., Jp^ils for Es. 10.000. On the 18th 

mortgaged the ^jge by^letter ofiered to tran^sfer their 

November, 1892. the P “'““f ^fth them in selling the Property In the 

to the defendants or accept either of these proposals the pl^ 

event of their being render an account of the sum due to them 

'ft riannp<!ted the •rvV.t if so advised, redeem the defend- 

Tr that they (the plaiotiffs^l might if plaintiffs by letter 

m order that tbey^^ December 1892, the mortgaged 

ants .“’°'A£jjer the defendants were | ]ggg than the amount 

enquired wbethejji^^ of a posUiv^ry O0er to pay the defend- 

t 3 efendantsclaimed, but theyj.^^^^ '°7Vn°th®e 27Th 

ants either that amount 0 ^^^^ ?X‘p"laSs a°nd on that 

In April, I89d tne^^^^ notice of sale to defendants 

‘*’.^lX^ntifl9 filed a suit and obtains a contend- 

day the ith the sale. In had no power to sell, because 

ii- “ •- 

their mortgage-deed rsquitea p 
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Mortgage—7.—Redemption—(Conc?t«fe(i). 


Page 


mortgagors or tbeir assigns, and no such notice had been given to the 
plaintiffs who, as subsequent mortgagees, were assigns of the equity of 
redemption ; secondly that the notice of sale given to the mortgagors on 
the 3Ist August, 1891, had been rescinded and a fresh notice was, therefore, 
required ; and thirdly that inasmuch as the plaintiffs were willing to 
redeem the defendants’ mortgage, the sale should be restrained. 

Eeld~-^(\) that notice to the plaintiffs was not necessary. Proper notice had 
been given to the mortgagors on the 31sfc August. 1891, three days before 
the plaintiffs had acquired any interest in the equity of redemption. No 
further notice was required to be given to any person who at that time 
was not an assign, in order to enable the defendants to sell under that 
notice. An assign must take things in the state in which he finds them, 
and cannot claim to alter rights which have accrued before he has any 
authority to interfere ; 

(2) that the notice of sale of the 31st August, 1891, had not been rescinded by 
the defendants, who were not bound to give a fresh notice before the sale 
advertised to be held on the 2?th April, 1893. The mere fact of a long 
delay taking place between the maturing of the notice of sale and the 
actual sale does not make a fresh notice necessary ; 

(3) that on the evidence it did not appear that the plaintiffs were able and 
willing to redeem the defendants’ mortgage. The plaintiffs admittedly 
had not the money in hand, and the Court would not interfere with a 
mortgagee’s right to sell on the mere chance of the plaintiffs* being able 
to make arrangements to pay the amount due at some uncertain time. 

Where a mortgage-deed which gave the mortgagee a power of sale contained 
also a proviso that the remedies of the mortgagors, their heirs, adminis¬ 
trators, and assigns in respect of any breach of the clauses or provisions 
(relating to such sale) or of any impropriety or irregularity whatever in 
any such sale should be in damages. 

Held, on the authority oi Prichard v. Wilson (10 Jur. (N.S.) 330) that the 
Court would not grant an injunction to restrain the mortgagee from selling 
the mortgaged property. MUNCHERJI FURDOONJI v. NOOR MAHOMED- 
RHOY JAIRAJRHOY, 17 B. 711 

• • « 

(6) Sub-mortgage—Limitation Act (XV of 1877), soh. II, art. 134—See LIMITA¬ 
TION ACT (XV OF 1877), 18 B. 387. 



Suit for redeviption by purchaser of equity of redemption—Evidence piven 6 

defendants of other mortgage than the mortgage in respect of which sui 

brought Right of plaintiff to have the questioyi of latter mortgage deter 

mxned—Practice—Procedure.—Die plaintiff as purchaser of the equity o 

redemption sued for redemption. He alleged a mortgage, dated A.D. 184' 

forRs. 175. The defendants admitted a mortgage, but alleged that i 

was executed at a different time and for a larger sum. After the evidenc 

was given, but before the judgment was delivered, the plaintiff applied t 

^end the plaint and to sot up the mortgage admitted by the defendants 

His appli^cation was refused, and the Court dismissed the suit on th 

ground that he had failed to prove the particular mortgage alleged in th 

plaint. The District Judge confirmed the decree, but observed that ther 

probably was a mortgage for the larger sum as alleged by the defendants 
On second appeal. 


HeZJ reversing the decree and remanding the case, that the plaintiff i 
entitled to have the question of the mortgage for the larger sum inqui 
into. Ohimnaji V. Sakharam, 17 B. 365 ^ 


(8) Bee ACT XVII OF 1879 (Dekkhan AGRICULTURISTS’ RELIEF), 18 B. 739. 

(9) See Hindu Law (General), is B. 227, 

(10) See Limitation Act (IX of 1871), 17 B, 173 . 


8,—Sale. 


506 


238 


See Mortgage (Redemption), 17 B. 711 . 


-9.—Simple. 

See Mortgage (Simple Mortgage. Usufructuary). 17 b. 425, 

1128 



GENERAL INDEX, 


Mortgage— 10. —Simple Mortgage, Usufructuary. Page 

Simple mortgage, usitiruciuary —Right to have the property sold—Dhthict covenant 
to pay the pnncipal^Possessionin lieu 0 / interest—Sale to recover principal 
only — Constructio7i .—A merely usufructuary mortgage will confer no right 
to have the mortgaged property sold. Bab wber.) there is a distinct 
covenant to pay the priucipal, and the land is security for the same, the 
intention of the parties is that the property should be sold. Such a 
transaction is a simple mortgage usufructuary, and carries with it the 
right to have the property sold in default of payment of the principal. 

A mortgagee, who is entitled to possession in lieu of interest and who does 
not take possession, loses his right to interest, and cannot ask that the 
property be sold for default in payment of intere.sfc, the property being 
security for the principal only. MAHADAJI v. JOTI, 17 B. 425 ... 277 

Mosque. 

Charity—Suit against directors ormushavirs of a mosque—Liability of directors 
-Board of directors nob properly constituted under the rules of the 
mosque—Liability of directors for acts done by Board not properly con¬ 
stituted—Appointment of officers—Management of property- Liability of 
provisional committee assuming authority to act—Trustees—Limitation 
—Kazi—Act II of 1864 and Bombay Act iV of 18G4—Nazir of mncque, 
liability of—Parties to suit against trustees of mosque—Pcactice—Haho- 
medan law—See Mahomedan Law(Wakf), 18 B, 40., 

Mulgar. 

See L-ANDLORD AND TENANT, 18 B. 603. 

Mulgenidar. 

See Landlord and Tenant, 18 B. 603. 


MulgenI Lease. , , 

Alienation by mulgenidar-Alienation contrary to the terms of the ease-Absenoe 
Alienation oy b je-entry—Valid alienation—Suit by mulgar for posses- 

str-Ltndlmd and tenant-See LANDLORD AND Tenant. 18 B. 603. 


Municipality. Timnieinal Act (VI of 1873), s. 84 -Non-payment of taxes— 

( 1 ) Bombay District Mun^ ^ 40-Penalty 

^itirfsonVer^ default of payment of penalty-See ACT VI OF 1873 

(BOMBAY DISTRI^ MU^^IC^^^ 'VI of 1873). s. 33—Btcildinq—Damages. 

(2) District Municipolily V ^ site of an old wall including 

-Plaintiff having built a wall down. Plaintiff 

themujon “ 9 uef the 'Municipality for damages. The Judge rejected the 

claim for damages including 

Held, that not an addition to the existing building within 

the old foundations Municipal Act (Bombay VI of 1873h 

the meaning of s. us . ji^ble in damages for any expenses which 

The Municipality was, tne e , KRISHNA.!! 

the plaintifi --P^'^p^^Ty OF ^ '8 B, 547 

NAR-AYAN V. ® f 1888 ss. 298, 299 and 301—Land Acgmsitwn 

(3) Municipal Act HI hack— Compensation paid to owner for land 

' ' -Comptdsory of valuation of land-Act XII of 1888, 

with buildings _Where in a case of set bacls, land with buildings 

s. Z— Practice—Appeal, v Municipal Commissioner from a private 

thereon was 18^88, ss. 298, 299 and 301. 

owner under Aoc a .„.v.„on=ation awarded to the owner should be 

HeW, that the the price given within a few years previously for 

calculated with regard P the immediate neighbourhood of the land 

land of a similar character 

in question. could not be allowed. 

BeU, also, that the aiM ^ decision of ihe Chief Judge of the 

An appeal lies to High Lo compensation to the owner of land 

qmall Cause Court of B?® 3 set back under the Municipal Act, 

?aken by the Municipality m ca jj ciPAL COMMISSIONER FOR 

il'/oS “iS “ =«■> 
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P^anXcXvMiy-(Concluded), Page 

(4) Suit against Mxinictpnlity for ejectment—The Bombay District Municipal Act^ 
Amendment Act [Bombay Act II of 1884), s. 48 —The Bombay District 
Municipal Act (Bombay Act VI of 1873), s. 86.—The words “ in the case 
of any such action for damages ” in s. 48 of the Bombay District Munici¬ 
pal Act, Amendment Ant (Bombay Act II of 1884), clearly show that it 
was oootemplated that there might be actions of another description to 
which the provisions in the former paragraph would be applicable. The 
section does not contemplate only " suits to recover mon6tary[compen8ation 
for a wrongful act,” A suit in ejectment—not being a suit brought to 
recover damages “for an act done or intended to be done”—was excluded 
under 3. 86 of the Bombay District Municipal Act (Bombay Act VI of 1873), 
but being an “ action for an act done,” that act, being the dispossession 
by the Municipality with a view to being restored to possession, falls 
under the provisions of the first paragraph of s. 48 of the Bombay Act II 

of 1884. Nagusha V. Municipality of Sholapur, 18 B. 19 ... 521 

Municipal Offence, 

See Judge, 18 B. 442. 

Municipal Taxe.s, 

See ACT VI OF 1873 (BOMBAY DISTRICT MUNICIPAL), 17 B, 731. 

Munim, 

See ACT XV OF 1832 (THE PRESIDENCY SMALL CAUSE COURT), 17 B. 662. 

Mu^havirs. 

See Mahomedan Law (Wakp), 18 B. 401. 

Native Chief. 


See Jurisdiction, 17 B. 68 I. 

Nazir, 

See Mahomedan Law (Wakp), 18 B. 401. 

Negligence. 

(1) Easement—Bight 0 / support of house by adjoining soil—Principal and 
agent or contractor—Liability of principal for acts of contractor—Bombay 
Municipal Act [111 of 1888), s. 527—IVoftce of sxiit—What is sufficient 
notice. The plaintiffs were owners of a house consisting of a ground floor 
and upper storey and measuring 77 feet in length. On the south side of 
the house was a gully, 3 feet 6 inches wide, separating it from another 
upper-storied house. The plaintiffs in this suit complained that in 
January, 1891, the defendant by his servants dug a trench, 8 feet deep, 
along the whole length of the gully for the purpose of laying a drain pipe, 
and that the work was done so negligently that the plaintiffs’ house was 
injured and became in such a dangerous condition that it had to be pulled 
down. The plaintiffs claimed Rs. 3,996 as damages. The defendant 
denied the negligence, and alleged that the work was not done by his 
servants or agents, but by a contractor. 

Beld, that the defendant was liable for the act of his contractor, The work 
was necessarily attended with risk, and the defendant could not free him¬ 
self from liability by employing a oontraotor, The defendant, as well as 
the contractor, was liable to the plaintiffs. 

For the defendant it was contended that the notice of action given by the 
plmntiffs under s. 627 of the Bombay Municipal Act (III of 1888) was in- 
auffioient, The notice stated “ that one S. L., a oontraotor under you, and as 
such, being your agent and servant, excavated a trench, &o.” It was 
argued that this was not a good notice, as it only alleged a cause of action 

arising out of the acts of the defendant’s servants and agents, and notout 

of the acts of oontraotor, 

flWd, that the notice was suffioiont. The section only required the notice 
testate with reasonable particularity the cause of action, and this was 
done. The individual by whom the damage was done was specified, and 
he acts which caused the damage wore clearly set forth, Dhondiba 

BoMBry 'nB 307 ^ Municipal Commissioner of the City of 
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Negligence-^ (Conc^wtJe^Zj. 

(2) Bee ADMINISTRATOR, 17 B. 637. 

(3) See PRACTICE, 18 B.59. 

Negotiable Instruments Act (XXVI of 1881). 
S. 85— See HUNDI. 18 B. 570. 


Non-delivery. 

See ARBITRATION, 18 B. 299. 


Non-joinder. 

(1) See PARTIES, 17 B. 413, 

(2) See Practice, 17 B. 29. 


Non-payment. 

(1) See ACT VI OP 1973 (BOMBAY DISTRICT MU'^IGIPAIi), : - i 

(2) See Landlord and tenant. i8 b. 250. 




Notice. 

(1) See Civ. Pro. Code (Act XIV op 1882). 18 B. 594. 

(2) See COMPANY. 17 B. 672. 

(3) See Hindu Law (Widow), 17 B. 398. 

(4) See Landlord and Tenant, i7 b. 63i; 18 b. i07, ho, 

(5) See Mortgage (Marshalling), 18 B. 160. 

(6) See Mortgage (Priority), 18 B. 444. 

(7) See mortgage (REDEMPTION), :17 B. 711. 

(8) See NEGLIGENCE. 17 B. 307. 

(9) See PRACTICE, 18 B. 59. 

(10) See REGISTRATION. 17 B. 741. 


fif c A t1C6 

’ • ..-Ricrht of 3uifc-Cause of action-Religioua procession—Public 

Public nuisance J ^ oonduct a religious procession along a 

S;; rotd-Ob^Sn io a public .oad-Special damage-Iujunctioo. 
See CAUSE OF ACTION, 18 B. 693- 


Objection. 

(1) See COMPANY, 17 B- 197. 

(2) See LAND ACQUISITIOx'l ACT (X OF 1870), 17 B. 299. 

Obstruction. 

(1) See CAUSE OF ACTION, 18 B. 6 . 

(2) See CRIM. PRO. CODE (ACT X OF 1882). 17 B. 29.3. 

(3) See BASEMENT. 18 B. 474. 

(4) See EXECUTION OF decree, 

Officiator. 

See INAM, 18 B. 319. 

Ordinary Rules. 

See SIRDAR, 17 B. 224. 

Parsis. _ Matrimonial Court— Act XV of 1865— Suit by 

(1) Husband and Wife-P®"' ^liniony-Alimony alter decree d.smiss.ng 

' ' wife for judicial separation J pending petition lot review of 

17^1^146. Minority— Guardians—Practice-Procedure 

(2) Parsi Marriage Aofe ^pjvorce-See HUSBAND AND WIFE, 18 B. 366. 

_Husband and wile ^ ^33^ 

(3) See SUCCESSION ACT tA. 

Parties. , . nfinessary parties refused by Court of first 

(1) Non-joinder °'-APP«““‘'°^atiin granted by Court of appeal-Order to add 

instance— Appeal t't' 
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P^tUes—{Concluded), 

parties operating nunc pro tunc —Delay the act of the Court—Limitation 
“Practice—See PRACTICE, 17 B. 29. 

(2) Partnership—Non joinder—Suit in name of a firm by its manager—Addition 

of name of other vartner as co-plaintiff-^Misdescription of plaintiff — Civ, 
Pro. Code {Act XIV of 1882), s. 27— Amendment of plaint — Limitation 
"-Limitation Act (XV of 1877), s. 22— Practice — Procedure. —This suit was 
brought to recover a debt due to the firm of Kondanmal Sagarmal. The 
plaintiff was described as “ the firm of K. 8. by its manager S. S.’* The 
defendants objected that one Malamohand was a partner in the firm and 
should be a party to the suit ; he was accordingly joined as a co-plaintiff 
on the 27th January, 1888. The defendants then contended that the suit 
was time-barred under 3. 22 of the Limitation Act (XV of 1877). 

Held, that the case was one of misdescription and not of non-joinder, for 

the action was brought in the name of the firm by its manager. The 

order of the words in the vernacular plaint showed that Sagarmal, the 

manager, did not sue in his own name. The defendants were entitled to 

have the name of the other partner disclosed, but it being found as a fact 

that Sagarmal was entitled to sue for the firm, the addition of ^lalam- 

chand’s name on the record came within the provisions of s. 27 of the 

Civ. Pro. Code {Act XIV of 1882). KASTURCHAND v. SAGARMAL, 17 
B, 413 

• • « 

(3) See Partnership, 17 B. 6. 

(4) Practice—Appeal- Appeal by some of the parties to a suit—Decree in appeal 

binding parties to the suit who were not parties to the appeal—Civ. Pro, 
Code {Act XIV of 1882), s. 244, cl, (c)— Decree — Execution. —The plaint¬ 
iffs filed a suit in ejectment against A. B and C. The Subordinate 
Judge decreed the claim. On appeal, the District Judge rejected it. The 
plaintiffs then preferred a second appeal to the High Court, which finally 
decided in plaintiffs’favour. To this second appeal the defendant A was 
not made a party. In execution of the High Court’s decree, A was dis¬ 
possessed. but was restored to possession by the Subordinate Judge under 
s. 332 of the Code of Civil Procedure (Act XIV of 1882), This order was 
reversed, on appeal, by the District Judge. A thereupon applied to the 
High Court, under s. 622 of the Code of Civil Procedure (Act XIV of 1882), 
to set aside the District Judge’s order as xilira uires. on the ground that 
s. 244 of the Code was not applicable to the case, A not having been 
a party to the appeal in which the decree under execution was passed, and 

that, therefore, no appeal lay to the District Judge from the Subordinate 
Judge’s order. 

Held, that A being a party to the suit, though not to the appeal in which 

the final decree was passed, the District Judge had jurisdiction to hear the 

appeal under s. 244. cl. (c) of the Code of Civil Procedure. GOWRI v. 
VIGNESHVAR, 17 B. 49 

# « • 

(5) Practice—Landlord and Tenant—Joint family—Manager—Lease granted by 

manager- Right to sue for rent under such lease—Oo*sbarers—See LAND¬ 
LORD AND Tenant. I 8 B. 141. 

(6) See Landlord and Tenant, 18 B. 110. 

(7) See Civ. Pro. Code (Act XIV op 1882). 17 B. 629 ; 13 B. 594, 699. 

(8) See Mahomedan Law (Wakf), 18 B. 401. 

Partition. 

See Kulkarni Vatan, 18 B. 616. 

Partner. 

(1) See Partnership, 17 B. 6. 

(2) See Registration, 17 B. 235. 

Partnership. 

(1) Deathof partner—Stiit by firm for a debt accrued due during his life—Sis 

weed not be porties-Practice—Par/ies—Jndian Contract 
act (lA of lo72), s. 45. The representatives of a deceased partner are not 
necessary parties to a suit for the recovery of a debt which accrued due to 
^ partnership m the lifetime of the deceased partner. MOTILAL 

Bechardass V. Ghelabhai Hariram, 17 B. 6 = Chitty*s 8 O.C.R. 336. 
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Partnership— (ConcZwdfid). Page 

(2) Mortgage of land to a firm—Dissolution of firm—Division of assets among 

partners—Letters of one partner to another transferring to the latter the 
share of the former in the assets of the firm including the mortgages, but 
not mentioning them—Necessity of registering such letters—Evidence— 
Registration Act (III of 1877), ss. 17 and 49—The wordsdocument ” 
and “instrument’* in the Registration Act—Registration—See REGIS* 
TRATION, 17 B. 235. 

(3) Non-joinder—Suit in name of a firm by its manager—Addition of name of 

other partner as co-pIaintiS—Misdescription of plaintiS—Civ. Pro. Code 
(Act XIV of 1882), s. 27—Amendment of plaint—Limitation—Limitation 
Act (XV of 1887), s. 22—Practice—Procedure—Parties—See PARTIES, 

17 B.413. 


Pauper. 


(1) Civ. Pro. Code (XIV of 1882), ss. 412. 414-Co3t3-AppeaI m jorma pauperis 

_Withdrawal of appeal—Right of Government to costs—Agreement 

between the parties—See CiV. PRO. CODE (ACT XIV OF 1882), IS B. 464. 

(2) Suit iu forma pauperis—Cos/s of plo.intiff Court fees payable by plaiuti^ 

Decree omitting to order plaintiff to imy Cowt fees token suit dismissed^ 
Application by the Collector under the extraordinary jurisdiction of High 
Court—Practice—Procedure —The plaintifi’s suit in forma pauperis 
reiected by the Subordinate Judge. The decree, however, omitted to order 
the recovery from the plaiotifi of the Court fees payable m the plaint. 
The Collector applied to the High Court under its extraordinary j^urisdic- 
tion for the rectification of the decree. It was contended that, as the omis- 
Sion might have been remedied by an appeal or on review the Collector 
could not apply under the extraordinary jurisdiction of the Court. 

Held, on the authority of 6 B. 590 that no appeal by Government would lie 
L VhA rase and that in the exercise of its extraordinary jurisdiction the 

dure—See WlLIi. 18 B. 237. 
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Payment. 

See HINDU 


LAW (JOINT family), 17 B. 718. 


Pedhis. 

See GAMBLING, 17 B. 184. 

Penal Code (Act XLV of I860). 


( 1 ) 

( 2 ) 

(3) 


(4) 


finite ACT VI OF 1873 (BOMBAY DISTRICT MUNICIPAL). 18 B. 400. 
l!' 63 to 67-366 act IX OF 1890 (RAILWAYS;. 13 B. 440 

38. bdtoo / OCR— Sentence— Separate sentences lor noting and grievous 

Ss. 71. 148 , 149, 326 S convicted of rioting and of hurt and the convio- 

teW.—When a pru cf s. 149 of the Indian Penal 

tion for -ass two se/tLces, one for riot and one for hurt. 

Code, it IS illeg sentences would be legal, provided the total 

But in such a case ine maximum which the Court might pass 

punishment does not exceeu 

for any one of the 0 e ' -j. rioting, and is also found to have 

When, however, the acous punished both for rioting and for hurt. 

himself caused the , . . jj. legally exceed the maximum 

In such a case the tota p m offences. Queen- 

whioh the Court might pass ^0 y _ ^ , 

empress v. BAJNa yjithout a crimnal intent and to prevent 

S 81 —Act likely to ' s a sepoy in a native infantry regiment. On 

the occasion of a extinguishing it. He with other sepoys 

company turned out to a space in front of 

was stationed by ‘>re>r 0®=% „ g„y one not in uniform to intrude on 

the burning house, anu no. constable were also engaged 

JLt space." The round from the rear they were 

at the fire, and on som 
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Penfll Code (Act XLV of I860)—(Continued), Page 

warned ofi by the sentries. A fracas between the soldiers and the police 
took place, and the chief constabie was kicked by the accused. For this 
he was charged before the Magistrate and hoed for voluntarily causing 
hurt under s. 323 of the Penal Code. In evidence it appeared that the 
police attempted to force the military guard, which bad been posted as 
above stated, and it was further proved that the chief constable was not 
in uniform, and that the accused did not know who he was. It was not 
alleged that the kick was unnecessarily violent. 

Held, that the conviction was bad* The Magistrate having found that the 
chief constable was not in uniform, and that the accused did not know 
who he was, the kick was justihable as given in good faith for the purpose 
of preventing much greater harm under s 81 of tbo Indian Penal Code, 
and as a means of acting up to the military order. Quben-EmFRESS v. 

BOSTAN, 17 B. 626 ... 410 

(5) Ss. 153, 117— Wantonly giving provocationwithinieni tocameriot^Abeimeni 
of riot by the public — Go'nstruction. —In August, 1893, a riot took place in 
Bombay between Hindus and Mussalmans. The excitement caused by 
the riot had not entirely subsided, when the accused composed and 
published a poem, giving an account of the outbreak, and incidentally 
extolling certain classes of the Hindu community, namely the Qbatis and 
Kamatis, for the brave resistance which they bad oderod to tbo Mahomedan 
rioters. The poem extolled the Gatis and Kamatis and then followed 
these lines : — 

“ May God give glory to you, confer joy on you night and day. 

Fight again for your country’s good. 

Brave, brave are the Kamatis, 

Why fear for dying, brother, why fear for dying? 

Sooner or later, but only once, a man has to die.” 

The poem was written in Gujarati, a language not ordinarily spoken by the 
Ghatis and Kamatis or even by the Mahomedans. It did not appear that 
any copies of the work were distributed among the people who had taken 
part in the riot. Nor did any fresh riot take place subsequently to the 
publication of the work. 

The accused were prosecuted and convicted under ss. 117 and 153 of the 
Indian Penal Code (XLV of 1860) on the ground that the lines quoted 
above, especially the words ” Fight again,” were a direct instigation to 
the Ghatis and Kamatis to renew the disturbances. 

Held, that the moaning of the passages complained of was to be gathered 
from the whole poem. The general spirit of the poem was clearly in 
favour of peace and reconciliation. It consisted from beginning to end of 
a lamentation over the riots, and the destruction and death they had 
caused, and of repeated counsel to peace and harmony between Hindus 
and Mahomedans. And there was nothing to indicate that the author's 
intention was to instigate the Hindus or provoke the Mahomedans to renew 
the disturbances. The words ” Fight again ” were, no doubt, objection* 
able, but it would not be a proper construction of the words to allow 
them to override tbo whole context of the work. 

The composition could not be regarded as an “ illegal act,” and its public* 
ation was not “ malignant ” or “wanton” within the meaning of s. 153 
of the Indian Penal Code. QueeN-Empress v. KaH.ANJI, 18 B, 768 ... 1016 

(6) B, m—See Oriu. Pro. Code (act X op 1882), 18 B. 380, 

(7) S, 193— Separate charges—Crivivuil procidute — Charge—Alternative charge 

—Contradictory statements—Statement made to a-police ojfficer during a 
police investigation—Contradictory statement made before a Magistrate 
holding a preliminary inquiry—Giving false evidence. —Where a person 
has made two oontradiotory statements, one to a police officer making an 
investigation under chap XIV of the Code of Criminal Procedure (Act X 
of 1882), and the other to a Magistrate holding a preliminary inquiry, he 
cannot bo charged, and still loss convicted, on an alternative charge. 

In such a case, if there is no other evidence at the trial but the contradictory 
statements made by the accused, separate charges oaonot be framed. 

Queen-Empress v. Muqapa. i8 b. 377 (F.B.) ... 759 
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Penal Code (Act XLV of \S60)—(Concluded), 

(8) Ss, 354 and 457—See EVIDENCE ACT (I OF 1872), 17 B. 485. 

(9) S. 393—860 Grim. Pro. code (act X of 1882), 17 B. 369. 

(10) 4.03- Crhninal 7nisappropriatio7i of moveable property—Property found 
in an open plain. —The accused, finding a gold mohur on an open plain, 
sold it the next day to a shroff for the full value, and appropriated the sale 
proceeds. 

Held, that, in the absence of any information as to the circumstances under 
which the coin was lost, and as it was not improbable that the property 
in the coin had been abandoned by the original owner, the accused could 
not be convicted of criminal misappropriation under s. 403 of the Indian 
Penal Code. QuEEN-EMPRESS v. SiTA, 18 B. 212 

(11) S. 499—860 Defamation. 17 B. 573. 

(12) Ss. 499, 500—Defamation—Sendmg a notice containing defamatory matter 

to the complainant—Publication.—The mere sending a notice to a person 
albeit containing matter of a defamatory nature, cannot be held to be 
equivalent to making or publishing an imputation ** intending to harm or 
knowing or having reason to believe that it will harm the reputation of 
the person to whom it is addressed.” 

When the accused sent by post a notice to the complainant, containing 
certain false imputations, and the complainant thereupon prosecuted the 
accused on a charge of defamation under s. 500 of the Indian Penal Code. 

Held, that the accused was not guilty of defamation. Queen-Empress 
V. SADASHIV ATMARAM, 18 B. 205 

(13) S. 500— Defamation—Statement by a witness—Privileged—Bee DEFAMA¬ 

TION, 17 B. 127. 


Pgo&K V 

(1) See AOT vr OP 1873 (BOSIBiY DISTRICT MUNICIPAL), 16 B. 400. 

(2) See INTEREST, 17 B. 106. 

****'see^RIM. PRO. CODE (ACT X OF 1882), 18 B. 581. 

Permanent Tenaacy. 

See LANDLORD AND TENANT, 18 B. 107, 110, 433. 

Personal Interest. 

Bee JUDGE, 18 B, 442. 


>lalnt. 

(1) See Fraud, 19 B. 144. 

(2) See PARTIES. 17 B. 413. 

(3) See PRACTICE, 18 B. 368. 

qpa AOT XVII OP 1879 (DBKKHAN AGRICULTURISTS’ RELIEF), 17 B. 227. 
2 K Landlord and Tenant, 17 B. 475; 18 B. 107, 110. 

(3) See Mortgage (Priority), i8 b. 444. 

’“‘S EvIdENCE act (I OF 1872), 17 B, 485. 

** See EVIDENCE ACT (I OP 16721, 17 B. 485. 

’olltical Agent. 

See RESUMPTION, 17 B. 431. 

x.v b, 

>ort Trustees of Bombay. 

See SALE OP GOODS. 17 B, 62. 

Port Trust Rules. 

No. 59-Saa SALE OP GOODS. 17 B. 62. 
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Possession. PAGB 

(1) Adverse possession—Mortgage—Mortgagee in possession—Dispossession of 

mortgagee by trespasser—Adverse possession as against mortgagee when 
efiectual also as against the mortgagor—Evidence—Burden of proof— 

Limitation Act (XV of 1877), .sch. II, art. 144—See LIMITATION ACT 
(XV OF 1877), 18 B. 51. 

(2) Gift—Hindu law—Verbal gift of immoveable property—Death of the donor 

—Possession given to the donee by the son of the donor—See HINDU 
LAW (GIFT), 17 B. 486. 

(3) See Hindu Law (Gift), 18 B. 688 . 

(4) Bee ACT III OF 1876 (BOMBAY MaMLATDARS COURTS), 18 B, 46. 

(5) See ADVERSE POSSESSION, 18 B. 513. 

(6) See Civ. Pro. Code (Act XIV of 1882), 17 B. 228. 

(7) See Execution of Decree. 18 B. 37. 

(8) See Fraud, 18 B. 372. 

(9) See Hindu Law (Maintenance). 18 B. 679. 

(10) See Khoti Lands. 17 B. 677. 

(11) See LANDLORD AND TENANT, 17 B. 631; 18 B. 110, 250, 256, 348. 

(12) See Mortgage (General), 18 B. 86 . 

(13) See Mortgage (Simple Mortgage, Usufructuary), 17 B. 425. 

(14) Bee PRACTICE, 17 B. 547. 

(15) See Registration, 17 B. 741; 18 B. 332. 

Power of Appointment. 

(1) See ACT OF STATE, 17 B, 600. 

(2) See Will, 18 B. 1. 

Practice. 

(1) Addinc} a defendant in a suit where leave to sue tmder cl. 12 of the Letters 

Patent, 1865, was necessary—Alternative liability—Order to add new 
defendant — Appeal against such order by original defendant. —The plaint¬ 
iff filed this suit against the defendant Foolibai, alleging that she bad a 
firm and carried on business at Sibore in the territory of Bhopal. Before 
the suit was filed, leave was duly obtained under ol. 12 of the Letters 
Patent, 1865. In her written statement Foolibai denied that she was the 
owner of the Sibore firm, or that she was responsible for any of its deal¬ 
ings with the plaintiffs. She alleged that the Sibore firm had belonged to 
her son Poonamohand, who died in Samvat 1943, leaving a daughter 
named Goolibai, a minor, who was still living. The plaintifi then obtain¬ 
ed a summons calling on the defendant Foolibai to show cause why the 
plaint and proceedings should not be amended by adding the name of 
Goolibai as a party-defendant. The summons was made absolute, and an 
order was made to add Goolibai as a defendant. The defendant Foolibai 
appealed, contending that the efiect of adding a defendant would be to 
institute a new suit against Goolibai without obtaining the necessary leave 
under the Letters Patent. She relied on 15 B. 93. 

Eeld, dismissing the appeal, that the defendant Foolibai could not appeal 
against the order making Goolibai a party. It might be that Goolibai 
might object to tbe order either before or at the hearing, but she only 
could take the objection. The defendant Foolibai could not take it for 
her. The case of 15 B. 93 did not apply. In that case the proposed 
amendment altered the cause of action. Here it was left unafieoted. On 
the cause of aotion, as set forth in the plaint, leave had been given under 
cl. 12 of the Letters Patent to sue the defendant Foolibai, and so far as 
she was concerned, there was no objection to the form of the suit. If her 
allegation was true, Goolibai and not Foolibai was liable. That question 
would bo decided at the trial. FOOLIBAI v. RAMPRATAB SAMRATRAI, 

17 B. 466 ... 303 

(2) Appeal—Appeal by some of the parties to a suit—Decree in appeal binding 

parties to the suit who were not parties to the appeal—Civ. Pro. Code (Act 
XIV of 18821, s. 244, cl. (c)—Decree—Execution—Parties—See PAR¬ 
TIES, 17 B. 49. 
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Practice—(Con^inii^i). 

(3) Appeal-Decree -Aineninunt of decree-Civ. 1-ro. Code {Act XIV of 1882) 

s. 20G. la the lower appeal Court the plaintiff obtained a decree which 
greeted patties to bear their own costs in proportion in both the Court? 
while the judgment directed that the parties should bear each other’s costs 
n proportion in both the Courts. The decree was confirmed by the High 
Court in cross second appeals without writing a judgment. There was n o 

an?ip?t ?b “wPlaintiff subsequently 

contended for the defendant 

that the application should have been made to the lower appeal Court. 

Bold that the only decree which existed for the purposes of execution after 
the High Court confirmed the decree of the Court below was the decree of 
the High Court into which that of the lower Court became incorporated, 
ihe application was, therefore, properly made to the High Court. 

Held, further, that that being so, and there having been no appeal by either 

party against the order as to costs, the Court might properly look at the 

judgment of the Court below with a view to making the decree as to costs 
agree with it. SHIVDAD KALIDAS v. JUUAKDAL, 18 B. 542 

(4) Appeal—Order rejecting plaint as insufficiently stamped—See Court Ffpc:' 

ACT (VII OF 1870), 17 B. 56. 

(5) Appeal-Regulation VIII of 1827—Order refusing certificate of heirshin 

appealable—Succession Certificate Act (VII of 1889), 0 28 — See apppat 

(General), 18 B. 748. 


(6) Civ. Pro. Code (Act XIV of 1882), s. 622 -Review of order made bv Hiah 

Court -See ClV. PRO. CODE (ACT XIV OP 1882), 17 B. 514. 

(7) See Civ. Pro. Code (act XlV of 1882), 17 B. 733. 

(8) DiSerent rulings of different High Courts—Judge to follow the ruling of the 

High Court to which he is subordinate—Procedure—See INSTALMENTS 
17 B. 555. * 


Page 


870 


(9) Evidence—Hundis inadmissible'under Stamp Act, but admitted by defendant 

—Admission—Stamp Act (I of 1879), s. 34—See STAMP ACT (I OP 1879) 
18 B. 369. ’ 

(10) Finding of fact not accepted in second appeal—loam land—Sub-alienee— 

Wrongful surrender by the village Inamdar to Government—Khalsat_ 

Landlord and tenant—Non-payment of rent by tenant to landlord_ 

Acquiescence of landlord—Effect of acquiescence—Subsequent suit by 
landlord for possession—See LANDLORD AND TENANT, 19 B. 250. ^ 

(11) See Landlord and Tenant, 17 B, 475. 

(12) Inspection^Discovery — Production — Co-defendants —Inspection granted to 

defendant agiinst co-defendaiit—Civ. Pro. Code (XlV of 1882), ss. 129 and 
131.—A defendant may obtain discovery or inspection as against a co- 
defendant if the latter can be regarded as an opposite party. 

The plaintiff sued to set aside a mortgage made by his uncle (defendant 
. No. 3) to defendants Nos. 1 and 2 alleging that shortly after he (the 
plaintiff) had attained his majority he hid bean induced to join in the 
mortgage by the undue influence and threats of his uncle Idefendant No. 3) 
who represented that the money to be raised by the mortgage was required 
to pay off the debts of the plaintiff’s father. The plaintiff further alleged 
that he had received none of the money and that no money had been paid 
by defendants Nos. 1 and 2 to the third defendant in his presence. 
Defendants Nos. 1 and 2 took out a summons against the third defendant 
for inspection of certain account books and documents* It was objected 
that no question was raised in the suit between the third defendant and 
defendants Nos. 1 and 2, and that consequently under s. 131 of the Civ. 
Pro. Code (XIV of 18821, the latter were not entitled to inspection. 

Held, that inspection must be given. It was possible that not being able to 
sot aside the mortgage as regarded himself, the third defendant waa 
colluding with the plaintiff. Under the circumstances he might be con¬ 
sidered a “ party opposite ” to the first two defendants, although eventu¬ 
ally the Court might not be able to make any order between him and 

them- Anandeao Vithal V. Budra Malla, 17 B. 384 
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subsequently filed he objeoted to produce the deeds for •''^® P'®'°*''® ® 
inspeoMon on the ground that they related solely to his ‘'‘'® *° ‘jj® 
land in dispute, and did not in any way tend to prove or support the title 

of the plaintiff thereto. a An 

Held that the defendant was entitled to refuse promotion of 

The Court could not go behind the defendant’s affid^avit of documents. 

ViNAYAKRAO DHUNDIRAJ V. NaROTAM ANANDJI, 17 B. 0«1 

(141 Inspeclion-Parlies-Detendant's right to inspection of documents 
^ ' in plaint before written statement filed.-h defendant is entitled to have 

inspection of documents referred to in the °° 

his written statement. RiM DYAL SaliGBAM v. NLRHURRY BAL 

KRISHNA, 18 B. 368 

(15) Landlord and tenant-joint family-Manager-Lease ““d 

__ Right to pne for rent under such lease— Co-sharers—See LANDLORD AND 

TENANT. 18 B. 141. -r^ .u « 

flfil Parties-Indian Contract Act (IX of 1872), s- 45 -Partnership-Dealh of 
partner—Suit by firm for a debt accrued during his life—Hie representa¬ 
tives need not be parties-See PARTNERSHIP. 17 B. 6 
(171 Parties - Non joinder of parties—Application to join necessary parties refuse 
b, Court If first \Lance-Appeat-Application granted !/Co“r( 

appeal-Order to add parties operating nunc pro ''® 

Court—Limitation.—Tho plaintiffs, as sharers in certain rent alleged to be 

due by the defendants, sued to recover their share. 

tended that all the co-sharers were necessary parties. At hearing on t e 
21 th January, 1889. the plaintifl,’ co-sharers applied to be made co- 
nlaintiSi and to be allowed to adopt what tho plaintiSs had done m the 
Lit The application was rejeeted, and the suit was dismissed for wan 
oTnarties On appeal, the District Court in July, 1690. holding that the 
lower Court ought to h*ve joined the oo sharers, passed an order making 
Zm co-plaintiffs, and then confirmed the lower Court’s decree on the 
ground that at the time l3rd July. 1890) the c .-sharers were made plaintiffs 
the suit was baried by limitation. On appeal to the High Court, 

Held remanding the case, that the order of the lower appeal Court of the 
3rd July, 1890, allowing the co sharers’ application, which had been m^ 
on tho 24th January, 1889, but had been refused by the Oo“rt 
instance, should be treated as operating tiunc pro tune, and that the co- 
sharers should be regarded as having been made patties to the ^®“ 
their application was made. The delay was attributable ‘^® 

Court, and the plaintiffs should not suffer from it. RAMKRISHNA 

MORESHWAR V RAMABAI. 17 B. 29 '•* 

(18) Party for Durpose of disoovery-LimUation-Applioafion of s 18. Act XV. 

IQjfj —Knowledge kept from the Official Assignee (XI and XII ' 

of his right to sue for an account of assets fraudulently transferred by an 
ioaolvont—Burden of proving when first tbeplaintiff had clear and defim e 
knowledge-sections 13 and 43. Civ. Pro. Code (XIV of 1882 )-Aooount- 

See LIMITATION ACT (XV OF 1877), 17 B. 341. 

(19) Point taken by appellant on second appeal nob raised by him in his first ap- 

peal- See HINDU LAW {INHERIT.\NCE;, 17 B 100. 

(201 Procedure—Appeal — Appeal belwceti co-defendants — Hindu Law-Joint 

(20) ^Xnr/y-Man.,er-Loa>r (o manager-Family 

Evidence—Burden of proo/.—Where a Subordinate 

at the hearing as raising not only a question between the plaintm ana 
defendants, but also as between the defendants. 

Held, that one of the defendants could appeal against the decree as between 
himself and the other defendant. 

There is no presumption that a lean contracted by the manager cf * 
Hindu family has been contracted (or a family purpose. SOIRU FADMA- 
NABH RANGAPPA V. NaRAYANARAO BIN VlTHALRAO, 18 B. 520 

1138 


380 


763 


19 


855 



GENERAL INDEX. 


Practice -{Continued). • 

(21) Procedure-Civ Pro. Code (XIV 0 / 1882), ss. 100, 6i7-Dismissal of suit for 

default—Application to restore suit—Notice of application—Service of 
rwtice Negligence—Second application for issue of notice—Costs—&.snU. 
hayiDg been dismissed for plaintia’s default, he applied for tL restorttion 
of the suit to the file, and a notice was issued to the defendant to show 
cause why the suit should not be restored. The notice was returned m- 

oZlr' 1 ° neglect to point out the defendant to the serving 

oacer. The plaintiff having applied for a fresh notice, the Subordinate 
Judge rejectea the application. «uuutuinaie 

Held, that the Subordinate Judge had no power to reject plaintiff's application 
for a fresh notice. Section 100 of the Civ. Pro. Code (XIV of 
which by s. 647 is made applicable to such a proceeding, only enabled 
hirn to order a fresh notice to issue, and, if he thought proper, to oX 

plaintiff to pay the costs occasioned by the necessary postponement 
LaLUBHAi Vajeram v. Bai Magangavri, 18 B. 59 ponement. 

(22) Procedure-Civ. Pro Code (XIV of 1882), s. 244-Decree-B«cution- 

Decree incapable of execution by reason of events subsequent to decree- 
Decree giving an option to the parties—Questions arising in exemitLn 
between the parties—See Civ. Pro. CODE (ACT XIV OF 1882), 18 B. 495 

(23) Frocedure-Decree-Appeal-Execution-Death of judgment-debtor after 

appellate decree—Representatives of judgment debtor—Civ Pro 
tAct XIV of 1882 ), ss. 234, 248, 361 to 372, 583,-^he c7v Pro 
Code (Act XIV of 1882) does not contemplate the representatives'of th^ 
judgment-debtor being placed on the record after the appellate decree ha, 
been passed. There is no express provision for it in the sections rolatinv 
to execution. Sections 361 to 372 relate to changes during suit and 
only of plaintiffs and defendants-terms which seem to sbo^ thft trev 
were only iotended to apply to proceediogs up to fioal determioation bv 
the appellate decree and not to proceedings in execution between the 
judgment creditor and judgment-debtor. 

A Court of appeal having confirmed the decree of a Second Class Subordinate 
Judge, the decree was transferred for execution to the First Class Subordi 
nate Judge. After the transfer the judgment-debtor died. The judement 
creditor then applied to the First Class Subordinate Judge to sub* 
stitute on the record the name of the representative of the deceased The 
First Class Subordinate Judge rejected the app ication and referred the 
judgment-creditor to the Second Class Subordinate Judge who also 
rejected the application on the ground that the decree which was beine 
executed was the appellate decree in which his decree was merged and^ 

therefore, he had no jurisdiction to entertain the application. ^ 

Held, that the course open to the judgment-creditor was by wav of applica¬ 
tion to execute the decree against the legal representative of'^the deceased 
as provided by s. 234 of the Civ. Pro. Code (Act XIV of 1882). in which 
case the application to execute the decree, having regard to s. 583 would 
be to the Second Class Subordinate Judge, although by s. 24*8 the’ notice 
to the party against whom execution was applied for, would be issued bv 
the First Class Subordinate Judge to whom the decree was transferred f/r 
execution. HIRACHaND HaeJIVANDaS v. KASTURCHaND Kasidas 
18 B. 224 

• • e 

(24) Procedure—Decree—Execulion^HxecuHon pending appeal-Landlord and 
tenant—Enhancement of rent—Decree for enhanced rent, and in default 
possession to be given—Appeal by defendants-Execution of decree bv 
plaintiffs—Possession taken pending appeal—Decree confirmed on appeal— 
Time for complying with decree not enlarged by filing appeal—Application 
by defendants to be restored to possession on payment of amount ordered bv 
appellate decree—On the 1839, the plaintiffs obtained in 

the District Court of Satara a decree, on appeal, against the defendants 
who were their tenants, ordering them to pay Rs. 34 as the rent of certain 
land for the year 1882-83, and Rs. 60 a year as rent from the 6 th April 
1883, on which date the plaintiffs had given them notice of enhancement’ 

In default of payment by the defendants the plaintiffs were to take posses’ 
sion of the land. The plaintiffs were to give the defendants credit for anv 
sums which they had paid as rent since the year 1882-83. ^ 
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Practice— (Con(inwed). 

Both parties appealed to the High Court from this deore^ While these 
appeals were still pending, the plaintifis. on the 13th February, 1890, 
applied for execution of the decree. They prayed for immediate possMSiori 
and for Rs- 334. alleged to be the rent due under the decree, “S. 34 

for 1882-83 and Rs. 50 for each of the six years from 1683-84 to 18b«-by 
inclusive. The application was granted by the Subordinate Judge, and 
the plaintifis obtained possession on the 19th February, 1890. 


On the 20th March, 1890, the defendants applied to be restored to possession, 
staling that they had appealed to the High Court against the decree of 
the District Court, which bad fixed their rent at the enhanced oj 

Rs, 50, and that their appeal was still pending ; that the sum of Rs. 334 
was not due to the plaintifis, inasmuch as they (the defendants) had 
continued to pay tbo rent at the old rate Rs* 34) to the village officers 
together with the local fund cess Rs. 2*2-0, being a total of Rs, 36-2-0 for 
each of the six years. They contended that the plaintifis were thus 
entitled only to Rs. 83 4 0 and not Rs. 334. and they claimed to get back 
the land on the ground that the plaintifis had obtained possession on 
an illegal applioatioc. 


PAGE 


While this application of the 20th March, 1890. was still pending, the 
appeals against the District Court’s decree of the 13thFebruary, 1889, came 
on for hearing beiore the High Court, which confirmed that decree on the 
I7tb July, 1890. Thereupon the defendants, on the Isb August, 1890, 
brought into Court Rs. 98 (being the difference between the old rent which 
they had paid and the enhanced rent payable under the confirmed decree), 
and applied to be restored to possession. On the 6th February, 1891, the 
defendants’ application of the 20th March. 1890, came on for heating, and 
was rejected by the Subordinate Judge on the ground that the defendants 
had not obeyed the District Court’s decree. The defendants thereupon 
appealed to the District Court, which reversed that decision, and ordered 
that possession should be given to the defendants on the ground that the 
time for payment of the amount due under the decree should be reckoned 
from the date of the confirmation of the decree by the High Court, uis. 
17th July, 1890, and that by their payments made to the village officers 
and their payment into Court on the 1st August, 1890, the defendants had 
obeyed the decree, and were entitled to be put back into possession. The 
plaintifis appealed to the High Court. 


Held, (reversing the order of the District Court and restoring that of the 
Subordinate Judge) that the defendants oould not recover possession. The 
fact that they had appealed to the High Court oould not prevent the 
decree of the District Court from being executed, or enlarge the time for 
payment of the rent as decreed by that Court. No stay of execution was 
asked for, and all that the Subordinate Judge had to see in February. 
1890, was whether payment of rent bad been made in acoordanoe with 
the terms of the decree of the District Court made on the 13th February, 
1889. The defendants had not paid that rent when the plaintiffs executed 
the decree on the 19th February, 1890. The decree was legally executed 
before the High Court’s decree was passed on the 17th July, 1890, and 
that execution could not bo afterwards cancelled, because of the High 
Court's decree. When the decree of the Distriot Court was passed, the 
defendants should at once have paid to the village officers the balance of 
the rent duo according to that decree, or on the second appeal to the High 
Court being made, they should have applied for stay of execution. They 
followed neither course, and thedcoiee was legally executed. The claim 
in the plaintiffs’ application for execution may have been excessive, but 
the defendants had never attempted to pay anything beyond the old rent. 
AMINABl V. SIDU, 17 B. 547 


(26) Procedure— Decree for maintenance obtained by wife against her husband 
—Appeal by husband against decree—Death of wife ponding appeal— 
Daughter to be legal representative of the deceased for the purpose of the 
appeal.—See HINDU Law (INHERITANCE), 17 B. 758. 

(26) Procedure— Dekkhan Agriculturists’ Relief Act (Bom. Act XVII of 18791— 
Special Judge—Finding of fact—C.v. Pro. Code (XIV of 1882), s. 622— 
See ACT XYII OF 1879 (DEKKHAN AGRICULTURISTS* RELIEF), 18 B. 317' 
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Practice—{Continued). 

(27) Procedure—Evidence—Landlord and tenant—Terms of tenancy proved orally 

although contained in a document—Compensai ion for buildings erected by 
tenant— Estoppel—See LANDLORD AND TENANT. 18 B. 66. ^ 

(28) Procfidwre—Ex.parte decree -Co-defendants—Small Cause suit-Bx psLvte 

decree against one defendant—Application by co-defendant to set aside 
decree—Case re opened ivitli respect to the applicant only Civ. Pro. Code 
{Act XIV of 1882), ss. 106, 108.—Where a decree is set aside on the appli¬ 
cation of a defendant against whom it was passed ex-parte, the case is not 
re-opened as against a co-defendant who had appeared and defended the 
suit. MANAKU v. SITARAM ATMARAAI Vagh, 18 B. 142 

(29) Procedure—Fraud—Plaint—Form of plaint—Charges of fraud-Amend¬ 

ment of plaint—See Fraud, 18 B. 144. 

(30) Procedure—Husband and wife—Divorce—Parsis—Parsi Marriage Act (XV 

of 1865)—Minority—Guardians—See HUSBAND AND WIFE, 18 B. 366. 

(31) See Husband and Wife, 17 b. 624. 

(32) Procedure—Mortgagee—Redemption—Suit for redemption by purchaser of 

equity of redemption—Evidence given by defendants of other mortgage 
than the mortgage in respect of which suit brought—Right of plaintiff to 
have the question of latter mortgage determined—See MORTGAGE 
(Redemption). 17 b. 365. 

(33) Procedure—Objection taken for first time in appeal—See COMPANY, 17 B.197. 

(34) Procedure—Parties—Partnership—Non-joinder—Suit in name of a firm by 

its manager—Addition of name of other partner as co* plaintiff_Misdes¬ 

cription of plaintiff—Civ. Pro. Code (Act XIV of 1882), s. 27—Amend¬ 
ment of plaint—LimitationAct (XV of 1877), s. 22-See Parties, 17 B. 413, 

(35) Procedure—Point of law raised for first time in second appeal —See Hindu 

Law (Maintenance). 18 B. 679. 

(36) Procedure—Second appeal—Point taken for first time on second appeal — 

Specific performance, suit for—Parties made defendants who were not 

parties to the agreement —Landlord and tenant—Suit for possession_ 

Denial of landlord’s title—Plea of permanent tenancy—Notice to quit_ 

Yearly tenant.—See LANDLORD AND TENANT, 18 B. 110. 

(37) Procedure—Service of summons—Service by post—Return through the post 

of packet containing the summons endorsed refused''*—Evidence—Civ. 
Pro. Code {A^t XIV of 1882), ss. 82 and 622— Material irregularity .— A 
Small Cause Court having forwarded the summons to the defendant in a 
registered packet through the Post Office, the packet was returned endors¬ 
ed ‘refused,’ the Small Cause Court held the service of the summons to 
be good service and passed an ex parte decree against the defendant. 

fieZd, that the delivery of the summons by the post to a person who was 
not shown to be the defendant, was not good service. Jaqannath 
Brakbhau V. J. E. Sassoon, 18 B. 606 

(38) Procedure —Several persons tried jointly—Right of leply where one of several 

accused calls witnesses and the others do not—Grim. Pro. Code (X of 1882), 
ss. 289, 292.—Where one of several accused persons tried jointly calls wit¬ 
nesses at the trial, but the other accused call no witnesses, they must all 
follow id their defence, and the prosecution has the right of reply on the 
whole case. QUEEN EMPRESS v. SADanand NARAYAN, 18 B. 364 

(39) Procedure — Stamp — Evidence — Document not sufficiently stamped admitted 

in evidence by lower Court—Appeal Court cannot exclude it—Stamp Act 
(I of 1879), s. 4, cl. 3.—A Court of first instance having admitted in evi¬ 
dence a document improperly stamped, the appellate Court cannot 
question its admissibility. SHIDDAPA v. iRiVA, 18 B. 737 

(40) Procedure— Suit by dfcree-holder to declare a house subject to attachment in 
^ execution as being the property of the judgment-debtor—Decree for plaintiff 

on ground that judgment debtor. though not the owner of the house had an 
attachable interest in it as permanent tenant—Court cannot make out a 
new case for plaintiff.—The plaintiff’s case being that a certain house was 
the absolute property of his judgment-debtor, and that, therefore, he (the 
plaintiff) was entitled to attach it in execution of his decree, the Subordi¬ 
nate Judge found that the judgment-debtor was not the owner of the 
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Practice— (Concluded). 

house, and rejected the plaintiff’s claim. The appellate Court held that 
(though the judgment-debtor was not the owner) he had an attachable 
interest in the house as permanent tenant and allowed the plaintiu a 
claim. On appeal to the High Court by the defendant, 

Held, that the order of the appellate Court made out an entirely new case 
for the plaintiff which he had not made himself at any period of the trial, 
and that the decree of the lower appellate Court should be reversed. 
IRANGOWDA V. SESHAPA, 17 B. 772 

(41) Procedure—Summary suit—Civ. Pro. Code (XIV of 1883), ss. 491, 532. 533 

—Claim made by defendant for compensation for arrest—Claim for com¬ 
pensation made by defendant in a summary suit when defendant has not 
got leave to appear and defend—Cross-claim when allowed—Set-off—See 
Civ. Pro. Code (Act XIV of 1882), 18 B.717. 

(42) Procedure—Variance between pleading and evidence —See ENCROACHMENT, 

17 B. 648. 

(43) Procedure-Will—Executor—Probate—Application by executor for probate 

in forma pauperis —Civ. Pro. Code (XIV of 1882)i Ch. 26, s- 547 See WILIj, 

18 B. 237. 

(44) Receiver—Receiver in testamentary suit—Succession Acf (X of 1865)i s. 239, 

—The High Court has powerto appoint a receiver iu a testamentary suit. 
YESHWANT BHAGWANT V. SHANKAR RAMCHANDRA, 17 B. 388. 

(45) Second appeal—New point raised in second appeal See HINDU LAW 

(Inheritance), 17 B. 303. 

(46) See ACT XXIII OP 1871 (PENSIONS), 17 B. 169. 

(47) See ACT III OF 1876 (BOMBAY MAMLATDARS’ COURTS), 17 B. 645. 

(48) See Execution of Decree, 17 b. 657 ; 18 B. 458. 

(49) See Hindu Law (Will). 17 B. 686. 

(50) See Mahomedan Law (Wakf), 18 B. 401. 

(51) See MUNICIPALITY, 18 B. 184. 

(52) See PAUPER, 18 B. 454. 
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Preamble. 

See Succession Certificate act (VII of 1889), 18 B. 3i5. 


Preferential Dividend. 

See Company, 17 B. 197. 

Prescription. 

See PlASEMENT, 17 B. 745. 

Presumption. 

(1) See Crim. Pro. Code (Act X of 1882), 19 B. 468. 

(2) See Practice, 18 B. 520. 

Principal and Agent. 

(1) Joint Managers—Mortgage by one of such managers—Sale by mortgagee in 

execution of decree on mortgage and dispossession of the other manager— 
Application fnr restoration of possession by other joint manager—Civ, Pro. 
Code (XIV of 1882), s. 335-S3eClV. PRO. CODE (ACT XIV OF 1882), 18 
B. 522. 

(2) Princioal and factor—Consignynent for s'lU — Advances by factor o)t co«si(p»- 

ment—Right of factor to sell goods consigned to him for sale below the limit 
of price prescribed by consignor. —lo January, 1899, an agreement waa 
made between the plaintiffs and the defendant whioh provided that the 
defendant in Bombay was to act for the plaintiffs in infiuenoing consign* 
ments of produce ” to the oare of the plaintiffs in London. Suoh produce 
was to be sold by the plaintiffs in London for a certain commission and 
brokerage. One of the terms of the agreement was that the business in 
England was to be worked entirely in the defendant’s name and the 
defoudant was to undertake to guarantee the plaintiffs free of all loss in 
oonneotion with the said consigoments and to guarantee the payment of 
re-drafts, &c.’* 
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Principal and Az^nt-^iConcluded). 

Oq the !25th January, 1899i the defendant consigned 435 packages of cloves 
to the plaintiffs in London and drew against the consignment a draft for 
£ 2,100 on the plaintiffs, In his consignment letter the defendant stated 
that the oonsJgomsnt was fnm his onnsfcitueat Chatturbhuj Khimji, but 
that as Rs. 30,000 had been advanced to him, the consignment was ship¬ 
ped in the defendant’s name. The letter continued : “The cost is 9Jd. 
pec pound, but he expects more, and not lo be sold under the above rate.'* 

The sum drawn against the cloves (£2,100) was £400 in excess of their 
value, and on receipt of the consignment letter on th5 llth February, 
1889, the plaintiff! atones telegraphed to the defendant to remit by cible 
£400 against over draft againsbcloves. On the next day the defendant 
replied by telegraph: “ I will remit you by outgoing mail.” The plaint¬ 
iffs accepted and paid the draft for £ 2,100 drawn against the cloves. 

The price of cloves in the London market fell rapidly. The defendant from 
time to time lowered the limit of price, but not to such an extent as to 
allow of a sale being effected. The lowest limit named by him was 6d. pec 
pound on the 3l3t 03 tob 3 r, 1889. lu December, 1889, the market price 
was only 5d. per pound, and the deficit owing to the plaintiffs was £ 1,300, 
The plaintiffs presented bills to the defendant for this balance, but they 
were refused. 

On the 5th February, 1990, after due notice to the defendant, the 435 bales of 
cloves were sold, 20 of them at 43 i. per pound and 415 at The balance 
due to the plaintiffs in respect of this consignment after allowing for the 
proceeds of sale were £ 1,432 15 0. This sum was part of the amount for 
which the present suit was brought. The defendant contended that the 
plaintiffs were nob justified in selling the cloves below the price limited, 
viz., Qd. per pound, aud claimed to be credited with £ 329-1-8, which was 
the difference between the amount actually realized by the sale and the 
amount which would have been obtained if the cloves had been sold at the 
prescribed price. 

Held, by Farran, J., and by the Court of Appeal on the evidence, 

(1) that the plaintiffs had accepted the consignment and had advanced money 
against it on condition of being kept in funds in case a deficit should arise, 
owing to a falling market, and that the defendant acquiesced in that 

condition ; 

(2) that the plaintiffs had throughout claimed right to sell if the condition 
was not observed, and that the defendant inferentially admitted the right 
claimed by the plaintiffs. The conclusion to be drawn was that the busi¬ 
ness was conducied on that basis, and that when the condition was broken 
the plaintiffs’ right to sell arose according to the course of business, not¬ 
withstanding the limit of price imposed by the defendant. 

Per Sargent, C. j.— -The result of the authorities is to show that where 
a factor for sale, who has made advances, claims the right to *sel), invito 
domino, the question is whether there was an agreement between the 
parties,’ either express or to be inferred, from the general course of busi¬ 
ness or from the circumstances, attending the particular consignment, 
that the factor should under any and what circumstance have the power to 
sell against the wish of the owner of the goods. The onus of proving such 
agreement lies on the factor who has made the advances. 

P^r Farran j.—Oq the whole, the authoriiies warrant the inference that 
where goods are consigned to a foreign merchant as security for an ad- 
vance albeit be may be a factor entrusted with the sale of goods on com¬ 
mission, and where by reason of the fall in the market or other causes his 
seourity’is declining in value, and becoming insufficient, such foreign mer¬ 
chant is invested with a power of sale over the goods after due notice to his 
principal, although the latter may place a limit on their sale, and desire to 
hold them on if the principal do nob put his factor in funds to make 
up the deficit so caused. JAFFERBHOY LUDHABHOY CHATTO v. 

T. D. CHARBESWORTH, 17 B. 520 

(3) See NEGLIGENCE, 17 B. 307. 


Tiority. 

(U See CIV. Pro. code (ACT XIV OF 1082), 17 B 
(2) See REGISTRATION, 17 B. 741 ; 18 B. 355. 
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Privilege, 

(1) See ATTORNEY AND CLIENT, 18 B. 263. 

(2) See Defamation, 17 B. 127, 573. 

Probate. 

(1) Will—Application for probate refused by District Court on ground that will 

not proved—On appeal, finding by High Court that the will was proved— 
Subsequent application for probate to be made to District Court and not 
to High Court—Procedure—See HINDU LAW (WILL), 17 B. 686. 

(2) Will — Will a Hindu widow in respect of property ijiherited from her 

deceased htisband^Invalid will.—A. Court is not justified in refusing to 
grant probate of a will because the testator had no power to dispose of some 
or even all of the property he nurported to deal with- BaROT PARSHOTAM 

Kalu V. Baimuli, 18 B, 749 

(3) See Will, 18 B. 237. 

Procedure. 

(1) Execution—Death of judgment-debtor after appellate decree—Representative 

of judgment-debtor—Civ, Pro. Code (XIV of 1382), ss. 234, 248, 361 to 372 
and 583—Praotice—Procedure—Decree—Appeal—See PRACTICE, 18 B. 
224. 

(2) Execution—Decree—Decree incapable of execution by reason of events subse¬ 

quent to decree—Decree giving an option to the parties—Questions arising 
in execution between the parties—Civ. Pro. Code (XIV of 1882), s. 244 — 
Praotice—Procedure—See Civ, PRO. Code (ACT XIV OF 1882), 18 B. 495. 

(3) See ACT XXIII OF 1371 (PENSIONS), 17 B. 169. 

(4) See Act III OP 1876 (BOMBAY MAML.^TDARS COURTS), 17 B. 645. 

(5) See Act XVII OF 1879 (DEKKH\N AGRICULTURISTS’ RELIEF), 18 B. 347. 

(6) See CIV. Pro. CODE (ACT XIV OP 1882), 17 B. 733; 18 B. 594, 717. 

(7) See Company, 17 B. 197- 

(8) See Execution of Decree, i8 b. 458. 

(9) See Fraud, 18 B. 144. 

(10) See Habeas Corpus, 18 B. 636. 

(11) See Hindu Law (Inheritance). 17 B. 758. 

(12) See Hindu Law (Maintenance), 18 B. 679. 

(13) See Hindu Law (Will), 17 B. 686 . 

(14) See Husband and Wife, 17 B. 624 ; 18 B. 366. 

(15) See Instalments. 17 b, 555. 

(16) See Landlord and Tenant, 18 B 66. no. 

(17) See Mortgage (Redemption), 17 B. 365. 

(18) See Parties, 17 B. 413. 

(19) See PAUPER. 18 B. 454. 

(20) See PRACTICE. 17 B. 547, 772 ; 18 B. 364, 620, 606, 737. 

(21) See Will, is B. 237. 

Proclamation. 

See ACT VII OF 1878 (INDIAN FOREST), 18 B. 670. 

Professional Communication. 

See ATTORNEY AND CLIENT, 18 B. 263. 

Publication. 

See Penal Code (act XLV of i860), 18 B. 205. 

Public Health Act, 1875. 

See Judge, 18 B. 442. 

Public Road. 

Bee Cause op action, 18 B. 093. 

Quit-rent. 

Bee Land Revenue, 17 B. 407. 
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Railway Company. 

(1) ExempHon from liability—Special contract—Risk noie—Raihcarjs Act (IX of 

1890), ss. 54 cL (1), s. 72, cZs. (a), (6), sK6-cis. ( 2 ) and {3)—Carriers' 

Act, 1865. The plaintiff sued the defendants (a Railway Company) for 
damages for short delivery of goods consigned to him. The defendants 
pleaded a special contract signed by the consignor, which, in considera¬ 
tion of their carrying the goods at a special reduced rate instead of the 
ordinary tariff rate, exempted them from liability for loss or damage to 
the goods from any cause whatever, before, during and after transit 
over the railway or other railways working in connection therewith. 

Eeld, that under the contract the defendants were not liable to the plaintiff, 

Tippanna V. The Southern Maratha Railway Comp\ny j7 
B. 417 

(2) Indian Railways Act (IV of 1879/', s. 11—Loss of goods^ Liability of Company 

— Carrier — Bailment—Diclaration of "nature and value of goods and pay¬ 
ment of increased charge, effect of—Contract Act (IX of 1872), s. 151— 
Limitation Act (XV of 1877), sch. II, art. 30.—In respect of goods for which, 
under s. 11 of the Indian Railways Act (IV of 1879). a railway company is 
under no liability unless “an increased charge ” is paid, the payment of 
an increased charge puts them under the same liability as they are under 
with respect to goods not specially provided for by that section, viz., the 
liability of ordinary bailees. The payment of “an increased charge *’ is not 
equivalent to insurance. 

In January, 1890, a box ccjtaining silver specie was delivered by the plaintiffs 
to the defendant-company in Bombay to be carried to Saugor. At the 
time of such delivery the contents of the box were declared, and an in¬ 
creased charge above the charge for ordinary parcels was paid. The box 
was lost during its transmission to Saugor, but no evidence was called by 
the defendants to show what was done with the box between Itarsi and 
Saugor. In 1893 the plaintiffs sued the defendants to recover its value. 

Held, that the defendants had not discharged the onus which lay upon them 
of showing that they had fulfilled the duties of a bailee as laid down in 
s. 151 of the Contract Act (IX of 1872), and that they were liable for the 
amount claimed. 

Held, also, that the suit was not barred by limitation, and that art. 30 of 
sch. II of the Limitation Act {XV of 1877), did not, as was contended, 
apply to the case. KAISETT CHANDWUIL v. G.I.P. RAILWAY COMPANY, 

17 B. 723 
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Rain-betting. 

See Gambling, 17 B. 184. 

Rateable Contribution. 

See Civ. Pro. Code (Act xiv of 1882), i8 b. 6i. 

Rateable Distribution. 

See Execution of Decree, 18 b. 456. 

Receiver- 

Receiver in testamentary suit—Succession Act (X of 1865), s. 239—Practice—See 
PRACTICE, 17 B. 388. 

Reduction of Capital. 

See Company, 18 B. 152. 


Refund. 

See Land revenue, 17 B. 407. 

Registration. 

(l) Evidence— Act 111 of y 311, s. 11—Retrospective operation of section—Docu¬ 
ment not registrable under Act in force (XX 0 / 1866) when executed, but 
reouiring registration under Act III of 1311-Immoveable property, what 
is—Hereditary allowance attached to office of desai not immoveable property 
under Act XX of 1333—Deed of gift of such property originally not regis¬ 
trable- Hereditary offixe when immoveable property by Hindu law—Desai- 
airi sukhdi.—Section 17 of the Registration Act (III of 1877) should not 
be construed as requiring a document to be registered which would not 
have required registration when it was executed. 
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Registration—(Con^inw^i). 

An instrument which did not require registration under Act XX ol 1866 is 
not inadmissible in evidence by reason of Act 111 of 1877. 

Dues incidental to an office such as that of a desai, which is capable of being 
held by a person other than a Hindu, were not immoveable proper y 
when Registration Act XX of 1866 was enacted. DESAI MOTILAL MAN* 

GAL.TI V. DES.M PARASHOTAM NaNDIiAL, 18 B. 92 

(2) EvidencB’^Lease—Agreement io indemnify contained in lease 

de^nnity .—A lease of land for nine years contained a clause by which the 

lessor agreed to indemnify the lessee in case he should incur any loss in 

consequence of disputes which might arise as to the land between the 
lessor and his kinsmen. The lease was not registered. After the lessee 
had held the land under the lease for two years, a suit for possession was 
brought against him, and the lessor and ho were dispossessed and obliged 
to pay mesne profits. Ho then brought this suit against the lesser under 
the above clause in the lease. 

Held, that the lease being unregistered was not admissible in evidence and 
could not be looked at. The clause on which the plaintifi sued could not 
be separated from the lease itself, and the plaintifl’s claim must, thereforei 
be rejected. GURUNATH ShriNIVAS v. CheNBaSAPPA, 18 B. 745 

(3) Hdian Begistration Act (III of 1877), ss 17 and i 9 —Decree-Attachment— 

Execution — Unregistered contract for sale of land subsequently attached m 
execution* —In execution of a decree against S and P property 
attached on the 11th February. 1891, and sold by auction to the plaintifl 
in July* 1892. The defendants* however* alleged that at the date of attach* 
ment the property did not belong to S and P, as they had sold it to them 
(the defendants) on the 2'2nd January, 1891, under a contract of sale of 
that date. Their contract had not been registered. 

held, that by cl. (6) of 3 . 17 of the Indian Registration Act (III of 1877) 
the contract needed registration if it was intended that it should affect 
the land (s, 49). Not being registered it did not operate to transfer the 
ownership, and could not be received in evidence of any transaction 
affecting the land, i. e., it could not be used to show that the ownership 
had passed from the vendor to the purchaser. The property in question 
was, therefore, at the date of attachment the properly of S and P. and 
under the attachment and sale in execution it passed to the plaintiffi 
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A contract for the sale of immoveable property recited that, on the date 
thereof Rs. 100 had been received as earnest-money, and provided that 
within two months the vendor would execute a proper conveyance, and 
thereupon receive the balance of the purohase money and give up possession. 

Eeldt that the document did not pass any right, title or interest in the pro¬ 
perty to the purchaser, but merely gave him a right against the vendor 
personally to call for a conveyance and possession on paying the balance 
of the purchase-money. HORMASJI ManEKJI DaDACHANJI v. KESHAV 
PURSHOTAM, 18 B. 13 


(4) Mortgage — Priority — Unregi’itercd morlg'ige with possession and without 
notice not entitled to priority as against a mortgage earlier in dale, huf su6- 
sequtJitly registered—Bombay Regulation IX of 1827 —Act XIX of 1843— 
Possession —Hindu law .—The plaintiff -lued to enforce a mortgage dated 
8th June, 1863, which was registered on 15th September, 1864, but was 
unaccompanied with possession. The defendant relied on a mortgage of 
the same property dated 9th May, 1864, This mortgage was unregistered, 
but was accompanied with possession. 

Held, that, apart from any special peculiarities of Hindu law, the plaintiff’s 
mortgage of the 8th Juno, 1863, which was registered on the 15th Septem¬ 
ber, 1864, was entitled to priority over the unregistered mortgage of the 9lh 
May, 1864, although the latter was without notice of tho earlier mortgage 
and was accompanied with possession. 

Held, also, that plaintiff's mortgage was not invalid under Hindu law owing 
to its nob being accompanied wiih possession, TRIK.AM M.ADHAV SHET 
V. HIRJI HAR.IIVAN SHKT, 18 B 332 


(5) See Mortgage (Priority), 18 B, 444. 684, 

(6) Partnership—Mortgage of land to a firm —Dissolution of firm—Division of 

assets among partners—Letters of one partner to another transferring to the 
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Registration— 


latter the share of the former in the assets of the firm, including the mort¬ 
gages, hut not mentioning them—Necessity of regishring such letters^ 
Evidence—Registration Act III of 1877. ss. 17 and 49—^/^e words 
“ document ” and “ instrument ” in the Registration Act —By two mortgage- 
bonds, dated, respectively, 25th July, 1866, and 19th September, 1870, 
certain lands were mortgaged to a firm of money lenders at Khadkala, 
carrying on business under the style of Gingaram and Mayaram. There 
were four partners in the firm, viz , Gangatam, Mayaram, Panji and 
Sadaram. In 1874 Gangaram retired from the firm, and wrote three 
letters, the effect of which was to transfer his share in the partnership to 
Panji and Sadaram. In 1878 the shop was closed, and the partners 
divided the assets of the firm. The two mortgages fell to the share of 
Sadaram. Subsequently Sadaram died, and the plaintiff, his son, inherited 
bis property and took possession of the mortgaged lands. These lands 
were afterwards attached in execution of a money decree against one of 
the (mortgagors (defendant No. 1). The plaintiff objected to the attach¬ 
ment, but bis objection was disallowed, and the property was sold in 
execution and purchased by defendants Nos. 2 and 3. The plaintiff then 
filed this suit to establish his right under the two mortgage-bonds. The 
defendants contended that the plaintiff had no interest in the mortgages, 
and was not entitled to sue. The plaintiff relied (inter alia) in support of 
his title upon the letters (A, B and 0), whereby Gangaram had transferred 
his share in the assets of the firm to his (the plaintiff’s) father Sadaram. 
These letters were objected to as inadmissible in evidence, not having 
been registered. 

Held, that, independently of the letters, there was evidence to show that the 
pUiociff’s father Sadaram was a partner in the firm, and that as such part¬ 
ner the mortgages in question fell to his share at the final division of assets. 
The position of Sidaram as a partner being once established, his right to 
the property followed by operation of law, and no other proof of title was 

required. 


Per JARDINE, J.—“ To lay down that the three letters in question, which 
deal generally with the assets, moveable and immoveable, without specify¬ 
ing any particular mortgage or other interest in real property, required 
registration, would. I incline to think, in the present state of the 
authorities, go too far. It may be argued that such letters are not ‘ in¬ 
struments of gift of immoveable property,’ but rather disposals of a share 
in a partnership of which the business is money-lending, and the mort¬ 
gage securities merely incidental thereto.” 

Per TEL\NG J —“ Although a partner's sh.are does not include any speci¬ 
fic part of any specific item of the partnership property, still where the 
nartoership is entitled to immoveable property, such share does include an 
interest in immoveable property, and. therefore, every instrument operat- 
ing to create or transfer a right to such share requires to be registered 

under our Registratiou Act (III of 1877). It is true that the author^ies 
referred to apply, iu terms, ouly to immoveable property owned by a 
partnership. But I am, on the whole, dispose! to hold that the principle 
of those authorities applies to oases where immoveable property is held by 
a firm not in full proprietorship, but only by right of mortgage Upon 
the whole I should, if necessary, have been disposed to hold that the 
letters in question not being registered were rightly treated by the Court 
below as being inadmissible in evidence to prove directly a transfer of the 
share of Gangaram in the partnership to Sadaram 
n T—An^^rusal of various sections of the Registration Act 

Per Legislature has used the words “document “ and 

•Mn“Lum\nt --^teroS^bly, JOHARMAt. v. Tejram JaGBUP, 17 

B 235 *** 

fjr.ir.ro. 

VISHNU V. NANA PRAYAG. 18 B. 109 

A WTTT/1/Ifl77i s 17. cl. (h) — Sale—Construction—Document 
(8) ^^ 3 ’s‘ration Act j I 0^ another document.—By an unregistered writing, 

I 1889 A agreed to sell to B. certain landed property on 

hfs (B ’s^Fayiog ofi ‘be mmtgage debt due upon it and a further sum of 
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Rs. 1,500. The agreemeDt also stated that B. had on that day paid A, the 
Rs. l,500and might pay off the mortgage-debt at any time he liked, and 
that A. would execute a valid deed of sale. In a suit brought by A. upon 
the agreemeot the lower Court held that the agreement was an agreement 
of the equity of redemption and reauired registration, and that being un¬ 
registered, the plaintlS’s claim based on it could not be maintained. On 
second appeal, 

Held, following (7 B. 310) that the agreement did not require registration. 
Shridhar Balbal Kelkar V. Chintaman SADASHIV MEHENDALE, 
18 B. 396 


PAGE 
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(9) Registration Act (HI of 1877), ss-21 and 60—Description of property not 

contained in the body of the deed of conveyance, but inserted as a foot¬ 
note—See Civ. Pro. Code (Act XIV of 1832), 17 B. 94. 

(10) Registration Act (III o/ 1877), s. 50—Priority—Purchaser tinder an tin- 

reqisUred deed—Lease of the land by purchaser to the vendor—Decree for 
rent obtained by the purchaser against the vendor—Effect of such decree on 
purchaser's title in cotnpetiiion with the title of snbseguenf putchaser under 
a registered deed.—On the 7th August, 1876, the defendant purchased 
the property in dispute under an unregistered sale-deed. On the same 
day he leased it to his vendor, In 1878 he obtained a decree for rent 
against his vendor. On the 23rd Jlay, 1881, the plaintifi purchased the 
same property from the same vendor under a registered deed of sale. In 
1888 the plaintiff sued the defendant to establish his right to the property 
and to recover possession. 

Held, that the plaintiff was entitled to a decree, his registered deed taking 
priority to the prior unregistered deed of the defendant. 

S. 50 of the Registration Act (III of 1877) did not give the defendant priority 
in virtue of the decree which he obtained in the rent suit, for, in that suit 
the defendant's ownership was not in dispute, and the decree merely adjudi¬ 
cated as to the relationship between the defendant and his vendors created 
subsequently to the sale. The defendant’s title as owner was not merged 
in the decree, but still rested exclusively on his deed of sale. KESHAV 
PanDURANO V. VINAYAK HaRI. 18 B. 355 (F. B.) ... 745 

(11) Vendor and purchaser — Priority—Notice —Possessio^i— Subsequent purchaser 

with tiotice obtaining possession and paying off mortaage—Right to recover 
sum applied in paying off mortgage. —The plaintiff sued to recover land 
purchased by him iu 1886 from the first defendant, and which was in pos¬ 
session of defendants Nos. 2, 3 and 4. The conveyance to the plaintiff 
was duly registered. The third defendant claimed part of the land under 
a previous sale to him in 1885 by the first defendant, the conveyance to 
him being also duly registered. The fourth defendant claimed the rest of 
the land under a sale to him by the first defendant subsequent to the sale 
to the plaintiff of which he had no noti(;'e. He relied upon the fact of his 
having got possession, and he alleged that the purchase-money which he 
had paid for the laud bad been applied by the first defendant in paying off 
a mortgagee who at the date of his purchase was in possession. He claim¬ 
ed, at all events, the re-payment of this sum. 

Held, (1) that the plaintiff was not entitled to the lands in the hands of the 
third defendant, the latter being a prior purchaser with a deed of ooDvey- 
ance duly registered. 

(2) That the plaintiff was entitled to the land in the possession of the 
fourth defendant, who must be taken to have purchased with notice of the 
plaintiff’s prior purchase, inasmuch as the deed of conveyance to the 
latter was registered. 

(3) That, if the fourth defendant’s purchase-money was applied to 

pay off a mortgage which plaintiff would otherwise have had to pay, the 
plaintiff could not equitably recover the land without paying the fourth 
defendant so much of the purchase-money as was so applied. NAR.AY'AK 
Lakshman V. Bapu VALAD HAIBATR.W, 17 B. 741 ... 487 


(12) Sso Vendor and Purchaser. 18 B. 48. 


Registration Act (XIX of 1843). 

0. 2—Beo Registration, 18 B. 332. 
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Registration Act (XVI of 1864). 

(1) See Landlord and Tenant, le B. 66. 

(2) See Registration, is b. 92. 

Registration Act (XX off 1866). 

(1) See Mortgage (MARSHALiiiNG), js b. i60, 

(2) See Registration, 18 B. 92. 

(3) S. 21—See CiV. PRO. CODE (ACT XIV OF 1882), 17 B. 94. 
Registration Act {VIM off 1871). 

S. 17—See Registration, 17 B. 235. 

Registration Act (111 off 1877). 

(1) S. 17—See REGISTRATION, 18 B. 92. 

(2) S. 17 (d)—Lease—See Registration. 18 b. 109. 

(3) S 17 (A)—See REGISTRATION, 18 B. 396. 

(4) Ss. 17 aud 49—See REGISTRATION, 17 B. 235 ; 18 B. 13. 

(5) Se. 21 and 60—See CiV. PRO. CODE (ACT XIV OF 1882). 17 B. 94 

(6) 8. 60—See REGISTRATION, 18 B. 355- 

Regulation III off 1818 (Bengal State Prisoners), 

See HABEAS CORPUS, 18 B. 636. 


Regulation II off 1819 (Madras State Prisoners). 

Sea Habeas Corpus, 18 b. 636. 


Regulation 11 off 1827 (Bombay, Caste Questions Pleaders). 

(1) Will—Bequest to dharmada —Dharmada—Dharma—Hindu law—See HINDU 

Law (Wild), 18 B, 136. 

(2) See Sirdar, 17 B. 224. 

(3) S. 21—See HINDU LAW (CASTE), 18 B. 115. 

Regulation VIII of 1827 (Bombay Administration of Estates). 

(1) See APPEAL (General), i8 B. 748. 

(2) S. 2—See JURISDICTION, 17 B. 230. 

Regulation IX off 1827 (Bombay, Registration). 

S. 6-'See REGISTRATION. 18 B. 332. 

Regulation XVII off 1827 (Bombay Land Revenue). 

See ACT III OF 1869 (BOMBAY LOCAL FUNDS), 17 B. 54, 422. 


Regulation XXV off 1827 (Bombay State Prisoners). 

See habeas CORPUS, iB B. 636. 

Regulation XXIX of 1827 (Bombay, Dekkhan and 
Affimadnagar and Khandesh Districts), 

(1) See RESUMPTION. 17 B. 431. 

(2) Ss. 4 and 6-See SIRDAR, 17 B. 224. 


Khandesh, Puna, 


Re^hearing. 

See SMALL CAUSE COURT, 17 B. 14. 


Religious Procession. 

nrocession-Public road—Suit to enforce a right to conduct a religioua 
Religiou- process ^ road—Obstruction to a public road—Publio 

nuisaoce—Special damage-Injunction—Right of suit—Cause of action— 

See Cause of action, 18 B. 693. 


Remand. 

See CIV. PRO. 


Code (act XIV of 1882), 17 B. 733. 


„ Portifioate Act (Vir of 1889)—Landlord and tenant—Suit for 

(1) Succession CjrUfioa^^ CERTIFICATE ACT (VII OF 1889), 18 B. 394. 

(2) See LANDLORD AND TENANT. 17 B. 475 ; 18 B. 141. 250, 690. 


rent 
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tlent—{Concluded). 

(3) See PBACTICE, 17 B. 547. 

(4) See Registration, 18 b. 355. 

Re5ci5sion. 

See Mortgage (Redemption), 17 b. 7ii. 

Reservation. 

See Easement, 18 b. 616. 


Rage 


Residence. 

Bight of—Hindu law—Widow—Widow’s right of residence in her husband’s 
house after his death—House mortgaged by plaintifi’s husband in his life¬ 
time and sold in execution-Auction-purchaser—Notice of widow's claim 
to reside—See HINDU LAW (WIDOW), 17 B. 398. 


Res Judicata. 

(1) Agreement not to execute regarded as satisfaction of decree—Civ. Pro. Code 

(Act XIV of 1882), 8S. -257 ^, 253, 373-Decree—Execution—Agreement 
not to execute a decree—Suit to restrain execution—Civ. Pro. Code (Act 

XIV of 1882), 8. 244—See EXECUTION OF DECREE, 17 B. 23. 

(2) Sea Execution of Decree, 17 B. 35. 

(3) Cause of action—Civ. Pro. Code (XIV of 1882), ss. 13 and 244—Husband and 

wife— Restitution of conjugal rights—Decree—Decree not executed—Sub¬ 
sequent voluntary cohabitation followed again by desertion—Satisfaction 
of decree - Second suit for restitution of conjugal rights—See HUSBAND 
AND WIFE, 18 B. 327. 

(4) Issue in irevious suit—Unnecesaary issue — Folding on an unnecessary issue 

inserted ^n decree — Ai>peal —Civ. Pro. Code {XIW of 1882)* s. 13.—The 
plaintifi attached certain property in execution of a decree obtained by 
him against one Jamna, the widow of one Raichand. Tbe defendant 
Ghela intervened and claimed the house as having been purchased by him 
from one Samnl Nathu. to whom, ho alleged, Jamna had sold it before 
the dafo of the decree against her. The plaintifi’s attachment was 
removed, and tbe plaintiff thereupon brought a suit (No. 670 of 1886) to 
establish bis right to sell the house in execution. Tbe Court found that 
the house was not JamDa’H,aDd dismissed the suit on that ground, but 
it also recorded a finding that the sales set up by tbe defendant were 
fraudulent and collusive. Subsequently the plaintiff obtained a decree 
against Mulji. the son of Raioband, and in execution again attached the 
bouse. The defendant again intervened, alleging that the house was his, 
and the attachment was removed. Thereupon the plaintiff filed this suit 
to establish his right to sell in execution. The defendant again pleaded 
that be was owner of tbe house by reason of the sales set up by him in 
the former suit. It was argued that these sales had been proved to be 
collusive and (raudulont in an issue raised in that suit, and that the 
defence in the present suit was, therefore, res judicata. 

Held, that the defence was not res judicata. The former suit had been decid¬ 
ed on tbe finding that tbe property in question was not Jamna's. The 
finding in that suit on the issue as to the sales to tbe defendant was not 
necessary for the determination of tbe suit. 

Where an issue is not necessary for tbo decision of the suit in which it is 
raised, the decree couched in general terms does not cover the finding on 
that issue, nor can tbe insertion of such finding in the decree give it the 
force of res judicata. The Civ. Pro. Code does not contemplate findings 
on issues being inserted in it (see ss. 2 and 6 and sob. IV), and there is 
no section in the Code which makes it necessary to appeal from the decree, 
because such finding has been inserted in it. GHELA ICUHARAM v. 
Sankalchand JetHA, 18 B. 597 ... 907 

(5) Suit on a luor^gnge agoinst several defendants—Dismissal of suit nsngninsf so»k 

of the defenaants for want of jurisdiction—Subsequent suit on themortgage 
agninst sayne defendants in another Court —Civ. Pro. Code (XlV of 1882), 
ss. 42 , 43.—The plaintiff brought a suit in the High Court of Bombay 
(No 169 of 1887) against three defendants on a mortgage executed at 
Surat of certain property situated there. Tbe covenant for repayment 
was joint and several. Tbe second and third defendants in that suit (tbe 
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Res Judicata— (Conc?M£?c(i). 

defendants in the present suit), who were inhabitants of Surat, plead¬ 
ed that as against them the Court had no jurisdiction. The suit was 
accordingly dismissed as against them for want of jurisdiction, but as 
against the first defendant, who resided in Bombay, the Court passed a 
decree for the plaintiff. The plaiotifi then brought the present suit 
against the defendants in the Surat Court to enforce their liability under 
the mortgage. The defendants pleaded that the claim against them was 
barred by the dismissal of the former suit. 

Held^ that the suit was not barred. In the former suit there bad been as 
against these defendants no decision on the merits, and the proceedings 
against them were a nullity. BHUKHANDAS VIJBHUKANDAS v. Ladlu- 
BHAI KASHIDAS, 17 B. 562 

(6) See Civ. Pro Code (Act XIV of 1882), 18 B, 495. 

Restitution of Conjugal Rights. 

(1) Decree—Decree nob executed—Subsequent voluntary cohabitation followed 

again by desertion—Sitisfaction of decree—Second suit for restitution of 
conjugal rights—Res judicata—Cause of action—Civ. Pro. Code (Act XIV 
of 1S82), ss. 13 and 244, Husband and Wife—See HUSBAND AND WIFE, 
18 B. 327- 

(2) Husband and wife—Suit for restitution of conjugal rights—Cause of action— 

Jurisdiction—See HUSBAND AND WIFE, 18 B. 316. 

(3) Bee HUSBAND AND WIFE, 17 B 400. 

Resumption. 

Resumption by the Government of estates held on political (enure—Mixed estate of 
saranjom and inam so held — Non jurisdiction of Civil Courts. —The 
engagements entered into by treaty between the British Government and 
the Raja of Satara in 1819, and the terms fixed sepa^a^ely with the several 
Satara jaghirdars in 1820, did not impart any greater fixity of tenure than 
had previously belonged to the latter under Maralha rule ; and their 
jagbirs remained liable to resumption at the will of the Government. 

The question to whom a saranjam. or jaghir, shall be granted, upon the 
death of its holder, is one which belongs exclusively to the Government to 
be determined upon political considerations: and it is not within the 
competency of any legal tribunal to review the decision. 

Inam villages and lands, with the mokasa, included originally in one saran- 

iam granted under the Maratba rule for the support of troops, remained 

after 1820 when the rule of the Peshwa had ceased, a personal and military 
iaghir forming a mixed estate of saranjam and inam. The tenure 
remained under British rule, political ; and no distinction could be drawn 
in this respect between the inam lands and the saranjam. The whole 
estate passed to the person whom the Government at its discretion, for 
political reasons, recognized as the grantee, without its being competent 
in anv Coutt of law to question the decision of the executive authority in 
the matter. SHEKH SULTAN SANI v. SHEKH AJMODIN, 17 B. 431 (P.C.) 

= 20 LA, 50 = 6 Sar. P.C.J- 52 = 17 Ind. Jur, 100 

Retrospective Operation. 

(1) See CIV. PBO. CODE (ACT XlV OF 1882). 18 B. 429. 

(2) See Registration, 18 B. 92. 

Reversionary Interest. 

See SPECIFIC PEEFOEMANCE, 17 B. 232. 


i A y 

J.. « n Aa ^VTV of 1882), s. 622—Order made by a Judge in chamber on 

(1) Civ. Pro. Cede ( his attorney-Application under s. 622, Civ. 

ri^/XIV of 1882) to review such order—See CiV. PRO. CODE 
f/cTXlVOF 1882). 17 B. 514. 

(2) See LIMITATION, 18 B. 84, 


vision. c'nnE (ACT XIV OF 1882), 18 B. 35. 

See CIV. PRO. CODE (aoj. 
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Right of Reply. v PAGE 

See Practice, 18 B. 364. 

Right of 5uit. 

See Cause of action, 18 E. 693. 

Right to sue. 

(1) See Landlord and tenant, 18 b. 141. 

(2) See Limitation Act (XV of 1877), 17 B. 34i. 

Riot. 

See Penal Code (act XLV of 1860). 18 B. 758 

Risk-note. 

See RAILWAY COMPANY, 17 B. 417. 

5ale of Goods. 

(1) Appropriation to vendee —Passing property to vendee—Bankruptcy of agents 
for purchase—Unpaid vendor — Stoppage in transU—‘Termination of ttansH 
^Goods landed in Dock and held by Dock autkoriiies—Bombay Act VI of 
1879. ss. 43 and 6'Z— Port-Trusiees ol Bombay-Bye-laios of Port^—Trust, 
r. 59.—In August, 1990. the plaintiSa, through Benn, Ashley and Co., of 
Bombay, ordered from Bevis, Russell and Co., in London, 100 bales of 
grey shirtings at7s. lOrf. pet piece f.o.b., November December shipment. 

In order to carry out this order, Bevis, Russell and Go, purchased goods 
of the requited description from Messrs. Dewhurst and Co., of Man¬ 
chester, The heading of the invoice of the goods supplied by Dewhurst 
and Co., contained those words ; “ Proceeds to be remitted to Messrs, Bevis, 

Russell and Co., London. speciBcally for the protection of thoir accept¬ 
ances, of Geo. and R. Dowhurst’s draft against this or any of these ship¬ 
ments,” and the letter addressed by Dewhurst and Co. to Bevis, Russell 
and Co., forwarding draft contained the following clause :—“ It is under¬ 
stood that the proceeds of the goods are to be remitted to be held by you 
specifically for the protection of the enclosed bill, or any other of your 
acceptances of our drafts against such shipments, which please confirm.” 

To this letter Bovis. Russell and Co., replied ; ‘‘ We confirm the arrange¬ 
ments between us as to the disposal of remittances and against the ship¬ 
ments.” The bales were duly marked with the plaintifis* mark by direc¬ 
tion of Bevis, Russell and Co., and were to bo delivered f. o. b at Liverpool. 
Dewhurst and Co., accordingly despatched the 100 bales to Liverpool, and 
there Bevis, Russell and Co., had them shipped in eight different vessels, 
viz,, 13 bales in each of the four steamers “Nubia.” “Clan Drummond,” 

“ Inchulva ” and “Roumania,” and 12 bales in each of the ships 
“ Hispania,” “Eden Hall,” " City of Edinburgh ” and “ Wistow Hall.” 

The 100 bales were consigned to Bombay by Bevis, Russell and Co., in 
their own name, the bills of lading being made out to “ their order or to 
his or their assigns.” Bovis, Russell and Co., paid the freight at Liverpool, 
and effected insurance on the plaintiQs’ behalf. All the shipments were 
made before the 1st December, 1890, except the twelve bales by the 
“Wistow Hall,” which were shipped on that day. On the several ship¬ 
ments being effected, Bevis, Russell and Co., accepted bills of Dewhurst 
and Co., payable three months after date. The bills of lading of the bales 
shipped in the “Nubia,” “Clan Drummond” and “Hispania” were 
endorsed, in blank, by Bevis, Russell and Co., and sent by post to Benn, 
Ashley and Co., of Bombay. The “Nubia” arrived at Bombay in Novem¬ 
ber, and the plaintiffs received the 13 bales shipped by her, Benn, Ashley 
and Co,, having endorsed the bill of lading to the plaintiffs. No speoifio 
payment was made by the plaintiffs in respect of these bales, but at that 
time they had a sum standing to their credit in the books of Bonn, Ashley 
and Co. The invoices of 25 more bales, viz., 13 bales (x " Clan Drum¬ 
mond ” and 12 bales ex “ Hispania,” arrived in Bombay later in Novem¬ 
ber, and wore handed to the plaintiffs. On the first D 'cember, 1890, the 
plaintiffs paid Rs. 25,000 to Benn, Ashley and Co. Neither the “ Clan 
Drummond ” nor the “ Hispania ” had then arrived in Bombay. 

On the 4th December, 1890, Bevis, Russell and Co., suspended payment, 
and on that day a receiving order was made vesting their assets in the 
first defendant, Wreford; and on the next day Pixloy was appointed 
special manager of the estate under s. 12 of the English Bankruptcy Act 
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1890, D^hu^rst and Co. telefiraphed to their agents in Bombay’ 
lessrs. Ritchie, Steuart and Co. directing theta to stop the goods in 
transit, ineluding the -25 bales ex “Clan Drummond ” and^“ Hifnania ” 
On the 15th December, Ritchie, Steuart and Co. on behalf of S' r^t 
and Co. gave notice to the agents of the “Hispania” to stop the 12 bales 

on board that vessel. Previously to that notice, however, the bales had 

been landed in the Dock at Bombay. They then gave the D.ick author¬ 
ities notices, but at that time the ships’ agents had already given the 
plamtiffs a delivery order for the goods. On the same day, viz., the 
15th December. Ritchie. Steuart and Co. gave notice to the agents of the 
Clan Drumtnond to stop the 13 bales on board. These bales had not 
tnen been laaded, and were then still on board. 


The other five steamers with the remaining 62 bales duly arrived in Bombay 
and went into Dock. On the 2nd January, 1891, the “ Roumania ” the 
“ City of Edinburgh ” and the “ Wistow Hall ” had landed all the’ bales 
which they had on board. The “Eden HhH” had landed 9 out of the 12 
which she had brought, leaving 3 still to be discharged, and the “Inchulva ” 
had not landed any of her bales, the whole 13 being still on board. On 
that day ('2nd January, 1891) Ritchie, Steuart and Co , on behalf of 
Dewhurst and Co., wrote to the several agents of the above steamers 
notices of stoppage in transit of the above bales, except in the case of the 
“ Wistow Hah.” in respect of which no notice was sent. These notices 
were all delivered on the 3rd January, 1891. 

Beld— 


(1) On the evidence, that the payment of theRs. 25,000 by the plaintiffs, to 
Benn, Ashley and Co., in Bombay was a payment for and on account of 
the 100 bales. In respect of transactions before bankruptcy, a payment to 
Benn, Ashley and Co. was a payment to Bevis, Russell and Co. ; but, if 
that were not so, Benn, Ashley and Co. were ageots to receive payment. 


(2) That on the goods being shipped at Liverpool, if not at an earlier date, 
the property in them passed from Dewhurst and Co., to Bevis, Russell and 
Co., and from the latter, by reason of the plaintiff’s contract with Bevis, 
Russell and Co., to the plaintiffs,—Bevis, Russel and Co. having, by bold¬ 
ing the bills of lading, the constructive possession of the goods, and the 
legal right to their actual possession, and to retain the same until their 
price was paid by the plaintiffs with the charges. 


(3) That the plaintiffs were entitled, as against the representatives of Bevis, 
Bussell and Co., and Benn, Ashley and Co., in bankruptcy, to the bills of 
lading and the goods represented by them wichout further payment. 
Ritchie, Steuart and Co., as agents of the Official Receiver had not, there¬ 
fore, the right to withhold the bills of laaing of any of these bales Irom 
the plaintiffs. 


(4) On the evidence, that when Dewhurst and Co. forwarded the goods to 
Bewis, Russell and Co. at Liverpool they really started the goods on their 
voyage to Bombay, and that the transit lasted until the bales were “at 
home” in Bombay. Until then the right of Dewhurst and Go. to stop the 

goods in transit lasted. 

(5) That effectual notice on behalf of Dewhurst and Co. to stop in transit 
was given in respect of the 13 bales ex “ Roumania ” by the notice sent by 
Ritchie Steuart and Co., on the 15tb December. 1890. The general notice 
given on that day to the ageots of the “ Roumania ” not only as to specific 

bales but as to any other bales shipped on account of Geo. and R. Dew- 
hursc'to Messrs, Benn. Ashley and Co..” although indefinite, covered the 
shinment by the “Roumania,” and was given m time to prevent the 
bales on board that ship from reaching “ home- 


(R\ That effectual notice by Ritchie, Steuart and Co., on behalf of Dewhurst 
aL oo trstoP in transit was given in respect of the 13 bales .x “Inchulva” 
the 3 bales (out of the 12) ea: “ Eden Hall.” which were still in board 
:nd fadisohirged at the date the notice of the 2ad January, 1891. 
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Sa\e of Qoo^s—{Concluded). 

(7) AS to the 12 bales ex “ Hispania ” landed prior to the notice of the 15th 
December and as to the 12 bales ex “City of Edinburgh and the 9 (out 
of the 12) ci“EJea Hall” landed before the notice of the 2nd January. 
1891, and as to the 12 ex “ Wietow Hall ” in respect of which no notice at 
all was given, that the plaintiffs were entitled to them. 

(8) That the goods ceased to be in transit when landed 

^ LIDLADHAR JAIRAM NARRANJI V. GEORGE WEEFORD, 17 B. 62 ... 

(2\ Principal and Agent—Principal and factor-Consignment for sale—Advanc^ 
by factor on consignment-Right of factor to sell goods 
for sale below the limit of price prescribed by consignor-See PRINCIPAL 

and agent, 17 B. 520. 

Salt-pans. 

See bTAMP, 18 B. 546. 

SapinOas. 

See HINDU LAW (INHERITANCE). 17 B. 114, 303. 

by the Government of estates held on political tenure 
'“^Mixed esuteof saranjam and inam so held-Non-iurisdiot.on of the 
Civil Court—See RESUMPTION, 17 B. 431. 

Search warrant. 

See GRIM. PRO. CODE (ACT X OF 1882). 17 B. 748. 

See GRIM. PRO. CODE (ACT X OP 1882). 18 B. 751, 

(2) See PENAL CODE (ACT XLV OP 1860), 17 B. 260, 

Service. 

See PRACTICE, 18 B. 606. 

Service Inam. 

See Inam, 18 B, 319. 

(D Equitable defence—Suit by trustees to eject a trespasser from 
' ^—Civ. Pro. Code (Act XIV of 1882), s. 639 -Compromise- 8 ee COMPBO- 

MISE. 18 B. 721. 

(•2) See CIV. PRO. CODE (ACT XIV OF 1882), 18 B. 717. 

(3) See MORTGAGE (REDEMPTION). 17 B. 32. 

Settlement. 

(1) See LAND REVENUE. 17 B. 407. 

(2j See MAHOMEDAN LAW (WAKF), 17 B. 1. 

Settlement Officer. 

See ACT I OF 1880 (BOMBAY KHOTI SETTLEMENT), 18 B. 244. 

Shah Jog Hundl. 

See HUNDI, 18 B. 670. 

Sham Transaction. 

Sec FR VUD. 18 B. 372. 

Shareholder. 

(1) Specific Relief Act I of 1877, a. 42—Declaratory deoreo-Objeotion taken 

for first time iu appeal—Practice—Procedure—Company—Shareholdet 

_Executor or administrator of a shareholder—** Holding ashare,” mean¬ 
ing of—Agreement—Construction—See COMPANY, 17 B, 197. 

(2) See COMPANY, 17 B. 472. 

Sti sres 

See Company, 17 B. 197, 472; 18 B. 162. 

5heri and Khata Lands. 

Bee Landlord and Tenant, 17 B. 475. 
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Shipment. 

See Contract, 17 B, 129. 

Signature. 

See Company, 17 B. 472 . 

Sirdars. 

(1) Court of Agent for Sirdars in the Deccan—Suit in that Court—Pensions Act 

(XXIII 0 / 1871), s. 4, applies to such suit — Collector's certificate — 
Reg. XXXIX of 1827, ss. 4 and ^-Ordinary RuUs-Reg, II of 1327— 
Jurisdiction .—A suit brought against a sirdar in the Court of the Agent 
for Sirdars in the Deccan, of the class specified in s. 4 of the Pensions 
Act (XXill of 1871), requires a Collector’s certificate as provided by s. 6 of 
that Act. DAJI NILKAKTH v. GANPATRAO NILKANTH, 17 B. 224 

(2) Decree against a sirdar—Political Agent’s Court—Death of the sirdar-—Appli¬ 

cation for execution against the heirs—Change of status Jurisdiction 
. Civil Court—Section 619, para. 2 of the Civ. Pro. Code (Act XIV of 1882) 

- See CIV. Pro. CODE (ACT XIV OP 1382), 17 B. 162. 


iSmall Cause Court. 

(1) Presidency Small Cause Courts Act (XV 0 / 1882), ss. 38 and 69-Rehearing 

—Miscarriage or failure 0 / justice-Case slated for the opinion of the Eigh 
Court—la a suit in the Court of Small Causes, in which questions of 
law and fact were raised, the plaintiffs at first asked the Judge to state a 
case for the opinion of the High Court under s. G9 of Act XV of 1882. 
The Judge was willing to do so, but the plaintiffs withdrew their request. 
The Judge thereupon delivered his judgment and dismissed the suit. The 
plaintiffi then applied to the High Court for a rehearing under s. 38 of 
Act XV of 1882. It was contended that the Judge was wrong m his view 

of the law as applicable to the facts. 

Held that, event if that were the case, there was no ‘‘miscarriage or failure 
of ustioe" within the meaning of s. 38, and that the plaintiffs were not 
entwerto a rehearing. V.asSONJI TRICUMJI v. THE SOUTHERN 

MARATHA Railway Co.. i7 b. 14 , , „ , j 

(2) Provincial Small Cause Courts Act (IX of 1877), sch. II, els. (4) and (31), 

(2) to recover share of profits of mam 

villaaes-Money had and received for plaintifs use-In a suit for the 

milages mo V ^ profits of tnam villages, of which the 

d:rd7nt° warr mat^g". the on^ly relief claimed by the plaintiffs being 

payment of .eceived for plaintiff’s use. and 

TLrf “ L CiS ... IIX .1 18871. .. 11 

was not a suit for the possessio had alleged that the 

■ I.,; r.'b.°'AS”‘‘‘Cs 

:Smali Cause Suit. 

See PRACTICE, 18 B. 142. 

Solicitor. 

See ATTORNEY AND CLIENT, 18 B. 2&d. 

Special Contract. 

SeeHAIDTVAY COMPANY, 17 B. 417. 



Damage. 

See Cause of action, 18 B. 69^.. 

“s!;'ao“TvII of .8,8 .OB.OOOTOB.s™’ KFOKF), .8 B. 8,,. 

scific Performance. sale of—Purchase-money less than 

(1) Agreement to sell—^ ^ i^Inadequate consideration, 

market value of ' passing of 0tat. 31 Vic., o. 4, 

_Xhe rule observed m Ji*Dgiau« 
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^oecific Performance—(ConcJwde^J). 

vSiluB of tbo reveraioD, t» ^ »-rr T^-dcniv Rha^TRI 

Beld, not to be the rule in India. GiTABAI V. BALAJI KliSHAV SHASTB^ 

17 B ^32 7 

(2) Injunction-Negative o/lSlTlffr 2”!"56'and 5?!^ 

defendant tvas in his .^^P'^y^^fXIntifi alleged fa? at the time^e left 
c?ed7ngB]ftfe°PoP Court B 

Jfrin“th7eXifr'of :“riva?^finer narned Bhi^ii d-van.^^On the 

go, the plaintifi should be at liberty to atop him. . 

n (»,« lAtli Wfihruarv 1893, the charge of criminal breach of trust against 

fit'''CpLrnue\"^ 

=il‘rs£":f kr=‘: ^«s~S 

the acreement. , , *.^,^.0 

Held, dismissing the suit, that the parties were not really on equal term . 

Calliangi Harjivan V. Narsi Tricum, 18 B. lOi 

(3) See ClV. PRO. CODE {ACT XIV OF 1882), 18 B. 537. 

(4) See HINDU LaW (JOINT FAMILY), 17 B. 718. 

(5) See LANDLORD AND TENANT. 18 B. 110. 

Specific Relief Act (I of 1877). 

(1) See PRACTICE, 17 B. 388. 

(2) 6a. 22, 56 and 67—See SPECIFIC PERFORMANCE. 18 B. 702. 

(3) S. 28 -S 0 e SPECIFIC PERFORMANCE, 17 B. 232. 

(4) S. 35—Bee CONTRACT, 18 B. 342. 

(5) S. 42-Se6 COMPANY, 17 B. 197. 

e l Aq—Owner^hiD of auch land—Jurisdiction of Civil Court alter ower 
maf £Src"rra?o?y Leree-Peclaratiou of title to land-8ee GRIM. PRO. 

Code (Act X of 1882), 17 B, 293. 

( 7 ) s. 42 -Declaration of title-Bee CRIM. PRO. CODE (ACT X OF 1882). 17 B. 

293. 

(8) S. 64—See EASEMENT. 18 B. 474. 

3tate Demand. 

See Company, 18 B. 119. 
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^amp, 

(1) Cldltn for interest from institution of suit until payment—Future mesne profits 

^Court Fees Act (VII 0/ 1870), s. 7.—No additional stamp is required on 
account of the claim for interest from institution of the suit until payment. 
It stands on the same footing as future mesne profits, which do not fall 
under s. 7 of the Court Pees Act (VII of 1870). VlTHAL Hari ATHAVLE 
V. GOVIND VASUDEO THOSAR, 17 B. 41 

(2) Court Fees Act (VII of 1870-. s. 7, cl. 4, sub-cls. (c) and (d)—Valuation 

of suit—Valuation of a suit for injunction—Injunction—Appeal-Order 
rejecting plaint as insufficiently stamped—See COURT PEES ACT (VII OP 
1870), 17 B. 56. 

(3) Court fees—Valuation of suitSuit for par/ition.-Tbe stamp on a suit for 

pArtitioD and possession of the plaintifi’s share of joint family property 
must be an ad valorem one on the value of the share. Badvant GANESH 
V. Nana Chintamon, 18 B. 209 


(41 


(5) 


( 6 ) 


(7) 


( 8 ) 


i^) 


Evidence—Document not sufficiently stamped admitted in evidence by lower 
Court—Appeal Court cannot exclude it—Stamp Act (I of 18/9). s. 4, cl. 3 
—Practice—Procedure —See PRACTICE, 18 B. 737. 

Limitalion- Acknowledgment-Unstamped balanoe ^ acoount-Evidenee 

-Stamp Act, I of 1879, s. 34-See LIMITATION, 18 B. 614. 

Money-bond— Endorsement of transfer—Ss- 13, 14 and 34 of the 

‘Jfamv Act (I of 1879). —Tbe endorsement of transfer written on a simple 
rno^v tnd duirstamped requires a stamp, and can be stamped under 
s. 34 of the Indian Stamp Act (I of 1879). PR.\LHAD LAKSHM„NKAV v. 

VITHC, 17 B. 687 (F B) "■ 

Order for payment of money on a penon not a 6a«icr.-Tbe P'®' 

ToXend rZney to the defendant for payment of eZZ' (or 

puesuance of the agreement^th^^^^^ 

8 3 of the Stamp Act, 1879. 

ali, .h.t lb. cuu. m ... 

VBIJBHUKHAN PaBABHUBAM, 17 B. 684 (F B) 

pait of a lease of salt-pans to a cultivator. 

.. MLaESB 8aESHb<l...APb 

GOKARNKAR, 18 B. 546 (F B) 

^ 7 T 16 21—Decree— Execution^Sale of pro 

Stamp Act, I of 1879. sch. l, prcperiy sold-Computation of pur- 

petty subject to of sale- Mortgages noted 

chase.money-Cert,ficat^of^ Code (It XIV 0/ 1882). «. 282-287.- 
in proclamation of sah ^ q, ^aie as claims upon tbe Pi°P«ty 

Mortgages noted in the proc of sale, or be computed as 

sold, should not be entered m tn admitted by the parties, 

part of the purohase-money. unle^ g^alared. under s- 282 

or established by decree or un|oss y PJ°Pf5‘y' 

of the Civ. Pro Code (^Ac ° act to them, but they should be 

and the Court bas seen 6. to af the purchase-money if 

entered in the f“ad or^tablished. or if they have been declared 

they have C^CodlTAorxIV of 1882), and the sale has 

been held subject t established by the decree of a Court should be 

-Claims admitted by , jq as charges upon the property, though 

entered in the clurt in an enquiry under s. 287 

they have come to the , ? subject of an order under s. 287 of the 

only, and have not been made th CHEDAMBABAYA v. 

Si'or®?.Vibipok .s B. m ,F«, 
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SiSitnp—{Concluded), _ 

(10) Suits Valuation Act (VIX of for pur- 

Valuation of suits -Appellate Courts-Jurisatciion v 

poses of jurisdiction—Appeal. T e ^ instance, and the 

°* iu,isaiction n.ust 

be determined by the provisions of that seotion ,VTrof1fiR7 the plain- 

S';.?.: i.. 

the District Ooutb* and not to the High Uoun. 

SHMI V. BAI MaNEGXVRI, 18 B* 207 ^ 4 -;/ 

i *n A ^ (XTii nf iR7n^ ^ 7 els, 1—9’“2^orfcZosti?*6 suit 

gago' is virtually a suit for money, and should y^,rH 

prmeVple debt. but\he entire ’“‘r 6 % 

BaLLAL V. GANPATRAO AMRITESHWAR JOSHI. 18 B. byb 

(12) See COURT FEES ACT (VilOF 1870), 18 B. 100. 

5tanip Act {XVIII of 1869). 

Soh. I, art. 13—See REGISTRATION. 17 B. 235. 

Stamp Act {I of 1879). 

(1) 8 . 3. cl. ( 6 )-S 6 e STAMP, 17 B. 684. 

(2) 8 4, cl. (3)-See PRACTICE, 18 B. 737, 

(3) Si. 13, 14 and 34—See STAMP. 17 B. 687- 

(4) S. 34—See LIMITATION, 18 B. 614. j ,3 

,» s. t“7S7.f SI" ti; 

folamrs^ible io evidenoe (or want o( imptesatti tj* 7 ww?ten stT^ 

efteot to it in either case. CHENB-ASAPA v. LAKSHMAN RAMCHANDRA, 

18 B. 369 

( 6 ) Sch. I, arts. 16 and 21—See STAMP. 18 B. 175. 

(7) Seb, II, art. 13, cl. (c)—See STAMP. 18 B. 546. 

( 8 ) Sch. n, arts. 21. 60-See REGISTRATION. 17 B. 235. 


646 


973 


754 


Aot of-Deposition of owner from his position by an act 

-Efleot of deposition on right to property m q, 

Power of appointment—Idol—Property bequeathed to an idol Owner oi 

ahrine—See ACT OF STATE, 17 B. 600. 


Statute 4 and 5 William and Mary, C. 18. 

See INSOLVENCY, 17 B. 334. 

Statute 9, Oeo. 11, C. 36. 

Sea REGISTRATION, 17 B. 235. 


Statute 9. Oeo. IV, C. 73. 

Sa. 3 and 4—See INSOLVENCY, 17 B. 334. 

Statute 3 and 4 William IV, C. 27. 

S. 28— See LIMITATION AOT (IX OF 1871), 17 B. 173. 

Statute 3 and 4 William IV, C, 85. 

S. 43—See HABEAS CORPUS, 18 B. 636. 
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■Statute 11 and 12 Vic., C. 21. 

(1) See Limitation act (XV of 1877), 17 B. 341. 

<2) S. 60—See INSOLVENCY, 17 B. 334. 

(3) Ss. 50, 51—See INSOLVENCY, 17 B. 313. 

Statute 24 and 25 Viet., C. 67. 

S. 22—See HABEAS CORPUS. 18 B, 636. 

Statute 31 Vic., C. 4. 

See SPECIFIC PERFORMANCE, 17 B. 232. 

■Statute 46 and 47 Vic., C. 52. 

S. 12—See SALE OF GOODS, 17 B- 62. 

Statutes . 

OoDSi ruction of—See CiV. PRO. CODE (ACT XIV OF 1882), 18 B. 429. 

Stay of Criminal Proceedings. 

See CrIM. PRO. CODE (ACT X OP 1882), 18 B. 581. 

Stay of Proceedings. 

See COMPANY, 18 B. 65. 

Stoppage in transit. 

See SALE OP GOODS, 17 B. 62. 
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Succession Act (X of 1865). 


L. 


(1) S. 190, 266 - Executor ae 

amnsi avolhcr--Leaer.J ^ three 

Parsi, died intestate in 1877, g death his sons without 

daughters and two sons and A ^ • pement of the estate, and 

taking out administration assumed The widow and daughters 

each received sums of money on to the 

widow and daughters of the administration such as are 

their shares in the ^an Succession Act (X of 1865). 

meant by s. 190 of the in ninintiff was to take proceedings 

Seld, also, that the only °f®?tfator of the estate who would either 

for the appointment of an ^ ^ts and the distribution of the 

administer it by the account of all property 

surnlua (if any) amongst the heirs atter k he com- 

already received out j ^uit. PBAlljl DOEABJI GHASWALA 

B. 337 

(2) Ss. 238, 261 -See WILD. 

(3) S. 239-See PRACTICE. 17 B. . _ administration- 

(4) S. S 240 — Leffcrs of admimstra ton abode within 

Deceased - A District Judge cannot h 

Jurisdiction of the deceased bad not at the time of bis death 

administration to a Parsi if ^'“^jthin bis district-See s. 240 of 

a fixed place of abode or any P P®j‘^g65). PaRDDNJI ASTANDIABJI v. 
the Indian Succession Act (X or lo 

NAVAJBAI. 17 B. 689 - 

(5) Ss. 280 and 328—866 ADMINISTBA 

Succession Certificate Act (VH of 18891 mortgaged with posseg- 

(X) Landlord and ienani'~Su%t for ten trading jointly, who let 

' ^ sion its immoveable property t Afterwards some of the partners 

out the property to surviving partners and the sons o 

of the mortgagee firms h ^ the mortgagor firm to recover rent 

the deceased brought 
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Succession Certificate Act (XIll of 1889) — (Concluded), 

which accrued due after the deaths of the deceased partners. The Judge 
held that the plaintiffs could not proceed with the suit without a 
certificate under the Succession Certificate Act (VII of 18891. 

Held, reversing the order, that as the rent sued upon became due after the 
deaths of the deceased partners, it formed no part of their estates at tde 
time of their respective deaths, and no certificate was, therefore, necessary 
under the Succession Certificate Act (VII of 1889). RanCHORDAS 
NATHUBHAI V. BHAGUBHAI PaBMaNANDAS, 18 B. 394 

(2) Ss. 1 (4), 6 (d) and? ( 11 - 1 ^ 1 ^, arpUcation ior a certificate under—Validity of 

wxll-Hindu With Act (XXI of 1870).-Clause 4 of s. 1 of the Succession 
Certificate Act (VII of 1889) does not preclude an application from obtain¬ 
ing a certificate under the will of the deceased. 

A will having been held to be genuine in a contest between the 
there being no suggestion that the will was one to which the Hindu Wilis 

Act (XXI of 1870) applied. Hefd. that the Court could not refuse to 

grant the certificate. DAVE LILADHAR KasHIRAM v. BaI PARVATI, 

18 B. 608 . . '*• 

(3) S, 4 ia)—Preamble—Bevresentative of a deceased person—Person clairning to 

be entitled to the effects of the deceased—Purchaser at sale %n execution of a 
decree against a'deceasedperson,—X certain debt due to P (deceased) was 
sold in execution of a decree against him and was purchased by M. in 
order to enable him to recover the said debt. M applied to 
Judge for a certificate under the Succession Certificate Act (VII of 1889). 
The Judge rejected the application on the ground that the applicant was 
not a representative of the deceased. 

Befd, reversing the decree, that the applicant having purchased at the 
auction-sale the debt as part of the deceased’s effects, which was as 
such by the Court, was entitled to a certificate under 9. 4 (a) of the 
Succession Certificate Act I VII of 1889). MaNCHARAM v. BAI MaHALI. 18 

B. 315 

(4) S. 26-Se0 JURISDICTION, 17 B. 230. 

(6) S. 28—Practice—Appeal—Reg. VII I of 1827-Order refusing certificate: of 
heirship appealable—See APPEAL (GENERAL), 18 B. 748. 
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Nummary 5ult. 

Civ. Pro. Code (XIV of 1882), ss. 491, 532 and 633—Claim made by defendant 
for compensation for arrest—Claim for compensation when defendant has 
not got leave to appear and defend—Cross-claim when allowed 
Practice—Procedure—See CiV. PRO. CODE (ACT XIV OF 1882), 18 B. 

717. 


Summary Trial, 

Seo Grim. ppo. Code (act X op 1882). 18 B. 97. 

Supreme Court Charter. 

Cl. 29—See Hindu Law (General), 18B. 227. 


Survey. 

See INAMDAR, 18 B. 525. 


Talukdarl Settlement Officer. 

See COURT PEES ACT (VII OF 1870), 17 B. 66. 

Tax. 

(1) Payment of a tax for one year without protest—Payment of the tax in a 

subsequent year under protest—Suit to recover money so paid—Cause of 
action—Estoppel—See ESTOPPEL, 17 B. 610. 

(2) See Act VI OF 1873 (BOMBAY DISTRICT MUNICIPAL), 18 B, 400, 

(3) See ACT III OP 1888 (BOMBAY. CITY OF BOMBAY MUNICIPAL). 17 B. 394. 

Taxation. 

Attorney and client—Trustees—Bills of coats paid by majority of trustees—Right 
of dipsenting trustee to have the bill taxed even after payment—Coat8"“ 
See COSTS. 18 B. 189. 
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4 

Tenancy. 

U) See Act V op 1879 (BOMBAY LAND REVENUE CODE), 18 B. 221. 
(2) See Landlord and Tenant, 18 B. 256. 

Tenements. 

See Easement, 18 B. 616. 

Testamentary Suit. 

Bee Practice, 17 b. 388. 

Title. 

(1) See Act op state, 17 B. 620-N. 

(2) See Civ. Pro. Code^ACT XIV op 1832), 17 B. 34, 375. 

(3) See Grim. Pro. Code (Act X of 1882), 17 B. 293. 

(4) See INAM, 18 B. 319. 

(5) See Landlord and Tenant, 17 B. 631 ; 18 B. no. 

(6) See Practice, 17 B. 581. 


Page 


’^"%Ting!'r^ent-Label-Detail3 different, but of 

Injunction.-The pUintifis sued the ted into Bombay. 

their label used on tins of aniline dye, ^ ^ picture of an 

The label covered the top of the tin, an of the label being a 

elephant in the centre of a roorpsenlations, tot the most part, of 

combination in 6^®®°'7®^ ^as the agent in Bombay of 

coins, medals and tracing. The def Cassella & Co. had imported 

Oassella & Co., of Frankfort The chief feature of which 

aniline dye into Bombay in tins bearing a b g gjg not complain. 

was an elephant. label, also bearing 

But in January. 1892. Cassella “^- respects from the picture on 

the picture of ao ®'®Pbant, difierent whiob, taken 

the plaintifi’s label and with new complained that in its general 

separately, did the plaintiffs objec . trade mark as to amount to a 

effect this new label was ®° ijtely to deceive purchasers, 

colourable imitation thereof, aod to be use y inst the defend- 

Eeld, that the plaintiffs were entitled to an mju 

aut. fUJe rlpscriptioo is not what 

Per SARGENT. C. J.-The qu®®‘i°“ “ “Tealers Bombay, but how the 

would be the effeot on brokers or eve d a purchasers, such as 

label would be likely t® ®‘rike incautious or u,^ After a careful ezami- 

are to be found mote *“ ^at ^the attention of such P®r®J*®?®" 

nation I cannot feel any doubt that that notwith- 

would be arrested by the general ®® . , ^ly exist in respect to the colour 

standing such difierences. as u°^doubte ^ the 

iThtlfars^m^S^rihTpla^ Ap. Ca., 219,. 

The remarks of Lord Selborne m Johnston v. u 

relied on. ... « label no pact of , 

to be 60 like it in .briK v. MaNECK-TI SHAPURJI 

BADISCHB aniline, &C.. FaBRIR V 

17 B. 584. 

Trader, nnrTnRiSTS’ Belief), 17 B. 227, 

S.. Aor XVII OV 1879 (DEKVHaK AOBIOVt.T».IS7S 

Transfer. ,-onx lo b. 61. 

(1) Bee CIV. PRO. COpE (ACT XIV OF 

(2) See STAMP, 17 B. 687. 

Transfer of Property Act (IV of j prior mortgage to 

„i B. 8i-M.,ta .ii8i ■f.r ?ir. J 

SoSaf-5i?.4S.-S~ MOBTB.V. ,M«8B. 

ii^n 


382 


B IX—146 



GENERAL INDEX. 


Transfer of Property Act (IV of 1882)— (CondudetJ). 

<2) S, 97-See MORTGAGE (PRIORITY), 18 B. 684. 

(3) S. 123—See Hindu Law (Gift), 17 B. 486. 

Trees. 

See ACT VII OP 1878 (INDIAN FOREST). 18 B. 670. 

Trespasser. 

(1) See COMPROMISE, 18 B. 721. 

(2) See Watan, 18 B, 22. 

Trust. 

(1) Will—Deeds not carrying out will—Misapplication of funds—Mistake—Liabi¬ 

lity of trustee—Limitation—Fraud—Accounts when directed—Discre¬ 
tion of Court to order accounts—Jurisdiction of Court where charity- 
established by will is outside the jurisdiction—Advocate-General, right of 
Advocate-General barred by decree in prior suit brought by trustees of 

charity Civ. Pro. Code (XIV of 1682), s. 43—Charity—See CHARITY, 
18 B. 551. 

(2) Soe MAHOMEDAnLaw (Wakf), 17 B. 1. 


Page 



T rustees. 

(1) Costs—Taxation—Attorney and client—Bills of costs paid by majority of 

trustees—Right of dissenting trustee to have the bill taxed even after 
payment—See COSTS, 18 B. 189. 

(2) See ACT OF STATE, 17 B. 600. 

(3) See Charity. 18 b. 551. 

(4) See Compromise, 18 B. 721, 

(5) See Mahombdan Law (Wakf), 18 B. 401. 

Umpire. 

See Contract. 17 B, 129. 

Unlawful Consideration. 

See Contract, is B. 312. 

Unnecessary Issuer 

See RES JUDICATA. 13 B. 597. 

Usage. 

See Contract, 17 b. 129. 

Valuation. 

(1) Court Fees Act (VII of 1870), 8. 7, ols. 1-9—Foreclosure suit—Suit by the 

mortgagee against the heir of the mortgagor for recovery of the mortgage- 

ff Pnnrt? " of mortgaged and other property-Valuation for the purpL 
of Court fees—Stamp—See STAMP, 18 B. 696, ^ ^ 

(2) Valuation of suit-Suit for partition-Stamp-See STAMP, 

(3) Suits Valuation Act (VII of 1887), s. 8—Court Fees Act (VII of 1870)— 

no“ip“<.“nnn Courts—Jurisdiction-Valuation for put- 

poses of jurisdiction—Appeal—Stamp—See STAMP, 18 B 207 ” 

(4) See Stamp, 18 B.775. 

6-roluaticn for pur- 

poses of Court fees and for purposes of jurisdiction^Jurisdiciioyi^ApZal 
n a suit for an account the valuation for purposes of Court fees deter¬ 
mines the question of jurisdiction, the valuation for both purposes being 
the same under s. 8 of Act VII of 1887. purposes oeing 

The plaintiff sued for an account, and valued the relifef sought at Rg ISO 

^ Subordinate Judge of the First Class! 
The Subordinate Judge rejected the claim. Thereupon the nlaintiff 

appealed to the High Court, valuing his claim in appeal at Rs. 10 605 

Held that the appeal lay to the District Court, and not to the Hiah fVn.fc 
BHAGVANTBAI MUNSHI V. MEHTA BaJURAO. 18^ 40 ^ ^ 

(6) See COURT Fees Act (VII of 1870). 17 B. 66 ; 18 B. IQQ, 
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Variance. 

Between pleading and evidence—See ENCROACHMENT, 17 B. 648, 

Vendor and Purchaser. 

(1) Bhag—Bhagdari Act (Bombay) V of 1862, s. 3—Mortgage—Alienation of a 

portion of bhag— Deed—Property comprised in deed— Construction— 
General words—Particulars of property stated in deed—Leading descrip¬ 
tion —Falsa demonstratio —See Bhag, 18 B. 283. 

(2) Priority—Notice—Possession—Subsequent purchaser with notice obtaining 

possession and paying off mortgage—Right to recover sum applied in pay¬ 
ing oS mortgagee—Registration—See REGISTRATION, 17 B. 741. 

(3) Specific performance—Agreement to sell—Reversionary interest, sale of— 

Purchase-money less than market value of reversion—Stat. 31 Vic., c. 4 
—Inadequate consideration—See SPECIFIC PERFORMANCE, 17 B. 232. 

(4) Unpaid purchase money, suit hy vendor to recover^-Evidence—Registration of 

bonds given for pvrchase'mouey — Limitation Limitation Act (XV of 
1877), sch. II, art, 132.—The defendants purchased land from the 
plaintiS, and gave bonds for the purchase-money. These bonds were not 
registered, and were, therefore, not admissible in evidence. 

Eeld, that the plaintiff, as vendor, was under no necessity to rely on the 
bonds in order to establish a charge on the property sold in respect of the 
unpaid purchase-money. 

Unpaid purchase-money is a charge on the property m the fu® 

vendee, and the claim to enforce it falls under art. 132, sch. II of the 
Limitation Act (XV of 1877). VIRCHAND LaLCHAND v. KumAJI, 18 

B. 48 

(5) See Easement, 18 B. 382, 

(6) See REGISTRATION, 18 B. 356, 

(7) See B'alE OF GOODS, 17 B. 62, 

Waiver. 

(1) See INSTALMENTS, 17 B, 555. 

(2) Bee Land acquisition ACT (X op 1870), 17 B. 299. 

Wakfnama, 

See Mahomedan Law (Wakf), 17 B. l. 


Watan Lands. 

See Land Revenue. i7 b. 407. 

Warrant. 

See Habeas Corpus, 18 B. 636, 


-Limiiat<on--Succession--En J "/ "^,.._Bhmangrav Desai died in 
of Gordon Settlement Kalova aid Ramova. Tbe plaintiff Padapa 

1817 , leaving his two wi tbn year after his death. Bhujangrav 

was born to Ramo''® bv Government in 1844, but in 1848 or 

Desai’s watan had been ^ ti ^f it, entering it in the name 

1849 Government restored a pjrt.on g 

of Kalova and refusing watan, again acknowledging Kalova 

Government restored the rest under “ the Gordon Settle- 

as villales (part of the watan^ to one 

ment.” who was the ^cflr&wn. for 

Shrinivas (father of the jg Kalova while the watan 

Rs. 9.900. which had ^en ^"^^‘’^^“rgiven to Shrinivas. and the 
was under sequestration. revenues. Subsequently 

village officers were directed P 7 ^ village officers nob to 

KalTva repented f°' ^^.bargain. and aueo‘ed , g ^ 

pay the revenues to Shrimvas^ a aicme. in execution of which 

lor the revenue of 1869-70 an however, tha 

^ A- «■ 
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'Wata.n—{Concluded). 

“ further decree against Kalova for the revenue 
tLoTghThe CouH in 18?5 ““ mortgagee. He got possession 

quarrelled, and on 16th 

BhnIpnortV’ * =‘<^°P'e'3 oue Balapa as a son to her deceased husband 
iibujaDgrav. In December. 1872, Padapa sued Kalcva and Balana 

adnnr^ declared the son of Bhujangrav, and that the 

pldaorwal fh cancelled. In 1879 the High Court held that 

Padapa wa-g the legitimate son of Bbujangrav, and that Balapa’s adoption 

Tn IsTs 'en Jred being thus established, the Collector, 

Padapa ana Shnn.vas were on friendly terms, the two having joint poLes 
th"fi°r^nn ^ villages, Padapa being subsequently to October 18V8 

vLues o?re -‘"^Shrinivas taking soml if not all. of thf r^ 

venues of the two villages. In 1880 Shrinivas died, and his eons the 

the^nHe^^ "‘‘b Padapa. who in 1881 obtained an order from 

vnia^ei t h '’, 1 “^®°®“®"‘be revenues of the two 

set aside L^dTh^“‘^ d *'a° defendants. This order was subsequently 

have the ^l®^ ‘he present luit to 

ISfis ‘° Sbrinivas on 15th September 

In rh ®® ®-®‘* ''O'd. and to recover possession of the two villages' 

In the alternative, he prayed for redemption of the mortgage. The defend- 

were entUled t^tlT villages were not walan ; that they 

warbarmd hv hii? by reason of adverse possession ; that the suit 

putingthe mor 1 g“ge, &c"’“ ® ^■®- 

Beld.il), on the evidence, that the property in question was part of a de<iai 
watan and as such was held on service tenure ^ 

^\rce‘’fn l 8 fi 5 ^'°J’h^''^h° was subject to the rule which was in 

iorce in 1865 when the mortgage to Shrinivas was executed viz that 

fornrhllln/tn ? ’‘“y P°f‘>on Ol watan property had no 

force beyond the life of the watandar who mortgages it. 

1 ’*'“*^'®,'’*''''’'^ ^®®“ ^®°'®'®'l ‘0 be the legitimate son of 

dar and ‘h®‘be rightful uiofan- 

trespasser Thl fact /ral manager acting on his behalf, was a 

and that r'hn ■-r a ‘b»‘ Government had entered the watan in her name, 
and that the Gordon Settlement ” was effected with her. would not make 

her watandar as long as Bhujangrav’s son (the plaintiff) was alive. 

f4) That if Kalova was a mere trespasser, then the plaintiff’s rioht tn 
recover the lands free from incumbrance, ^n the ground hat ^ was the 
watandar had been lost by limitation, and thi pripertv had becomt 

was hTr hefr tT® ’’‘'® P'f*''^^’ bowser, as her step-son, 

WAS her heir. The mortgage was proved and was binding on him as heir 

• •• 

(2) Seo Kazi. 18 B. 103, 

(3) SeeKuiiKARNI Vatan, 18 B. 516. 

Watandar. 


( 1 ) 


bp deputy to the watandar 
dlr’IAct Tro^AT iu 'bfipttfi/’s nominniion-IPafan- 

lattel^t! th^ f a deputy nominated by him for the payment by the 

^ “°0®y of the cash allowance received by the deputy as 
remuneration assigned to his office is not legal, being Contrary to t^ 

1874).° Urv sTDu!’l‘f B°'Act (Bombay Act III of 


(2) Seo Act in OP 1874 (BOMBAY HEREDITARY OFFICES), 17 B. 362. 

(3) Seo ACT VII OP 1878 (INDIAN FOREST), 18 B. 670. 

<4) See Watan, 18 B. 22. 


pagb 


623 




1011 


1164 



GENERAL INDEX. 


Page 

(1) Right of-See Easement, 17 B. 745; 18 B. 382. 

(2) Right of—Encroachment— InjunctioD—Highway— Place dedicated by owner 

of land for convenience of occupiers of adjoiniog bouses—User of such 
open space—Covenant or grant presumed—Easement—Right of way— 
Landlord and tenant—Variance between pleading and evidence—Practice 
—Procedure—See ENCROACHMENT, 17 B. 648. 


Will. 

(1) Act VII of 1889. ss. 1 (4), 6 id', and 7 (!)—Will, application for a certificate 

under—Validity of will—Hindu Wills Act (XXf of 1870)—See SUCCES¬ 
SION Certificate act (VII of 1889), 18 B. 608. 

(2) Civ. Pro. Code (Act XIV of 1882), s. 43—Advocate-General, right of—Ad¬ 

vocate General barred by decree in prior suit brought by trustees of charity 
—See Charity, 18 B. 551. 

(3) Construction^ Gift of income for life with “power to appoint — Power of appoint. 

ment—Invalid power of appointment—Gift over \n default of appointment 
— Gift of residue equally between two sons and then to next of kin —A Parsi 
by his will devised a certain house to his executors on trust after payment 
of repairs, &c., out of the income thereof to pay the balance of such 
income to bis daughters Cuverbai and Jerbai in equal moieties and after 
their death ” to the use of such of the issues only of the said Cuverbai 
and Jerbai as they should respectively appoint, such appointment to 
afiect their own respective moiety only and not that of the other of ihem,” 
and in default of appointment entrust to sell the house and divide the 
proceeds as directed in the will. 

Heldy that each daughter took half the house in question for her life with 
power to appoint it among her children as she thought fit. Even if the 
power to appoint had been invalid, the gift over on default should be up¬ 
held, on the authority of Peacock v. Frigoui (L.R. (1893), 1 Cb. 54). 5 

A Parsi testator by his will bequeathed residue of his moveable property to his 
executors in trust out of the income thereof to apply the sum of Rs. 50 for 
the maintenance of his son Ratnagar until be should attain 21 years of age 
and to invest the surplus of such income in Government securities, which 
should be added to the original corpus of his moveable property for the 
benefits of bis said son Ratnagar and upon bis attaining the age of 21 to 
pay over to him “ the whole of the interest, dividends and produce only of 
the corpus of the whole of the moveable property” and after the death of 
Ratnagar in trust to divide the said.'corpws of the moveable property with all its 
additions and accumulatiops among the next of kin of the said Ratnagar. 

By a codicil subsequently executed the testator directed that the above be¬ 
quest should extend and be applicable to his son Nusserwanji, and that 
the executors should divide the income of the moveable property between 
Ratnagar and Nusserwanji instead of giving the whole to Ratnagar. The 
Court was of opinion that under the will and codicil Ratnagar and Nusser¬ 
wanji were each to have a moiety of the income for their respective lives, 
and that on their death one moiety of the corpus was to go to their next of 
kin. The Court, however, declined to make a declaration to that effect, as 
Ratnagar, who at the date of suit was unmarried, might afterwards marry 
and have children, who would not be bound by a declaratioi^ made in 

this suit. Btramji Jehangir Lamna v. Ratnagar jamsetji 
Ratnagar, 18 b. 1 509 

(4). Construction—Gift to a class—One member of such class in existence at date 
of gift—Will d reding deed to be executed—Date of deed is date of gift .— 

One Ruttonji Rupji Mody died in 1866 leaving a will whereby he directed 
bis widow and executrix Ladcore to purchase an estate worth Rs. 20,000 
for his grandson Tricumji, and that this estate should be conveyed to 
trustees, to be held by them in trust for Tricumji for his life or until 
his insolvency, and after his death for bis son or other male heir. At 
the time of the testator’s death Tricumji had no son. The executrix 
purchased the estate, but no trust-deed was executed. Tricumji, 
therefore, brought a suit in 1371 to have the will carried out and trust-deed 
executed. Tribhuvandas Ruttonji (the plaintiff herein), who was Tri- 
oumji’s uncle, was made a party to that suit and a consent decree was 
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passed which ordered that the executrix Ladcore aud Tribhiivaods should 
execute a trust-deed in accordance with the direction in the Will. A deed was 
accordingly executed in 1876 whereby the property'was conveyed to trus¬ 
tees OD the trust declared in the will. At the time of the testator’s death 
Tricumji had DO son, but at the date of the deed in 1876 he had one son 
Chunilal ; and in 1883 another son Gangadas (the defendant) was born to 
him. Tricumji died in 1890. Chunilal died childless in 1891. The plaintiSs, 
who were the son and grandson of the testator, now claimed the property. 

They contended that as neither of Tricumji’s sons were in existence at the 
date of the testator’s death they could not take under his will or under the 
deed which was afterwards executed to carry out the will; that although 
at the date of the deed in 1876 one of the sons (Chunilal) was in existence, 
nevertheless he could only claim as one of a class, and that class was not 
ascertained or ascertainable at the date of the testator’s death, nor at the 
date of the deed, Gangadas not having been born until 1883. The whole 
class was, therefore, excluded, and the property after Trioumji’s death was 
undisposed of. 

Held, that, in view of the direction of the will that a deed was to be 
executed which should declare the trusts of the property, it was the 
date of the deed subsequently executed which should be regarded in order 
to determine the validity of the limitations of the property bequeathed 
and not the date of the testator’s death, and that under the deed on 
the death of Tricumji his son Chunilal became entitled to the property. 

In the case of a gift to a class, if there is a person in existence at the time 
of the gift capable of taking and whom undoubtedly the donor intends to 
benefit, he is entitled to take, although others of the same class subse¬ 
quently come into existence whom the donor meant the gift also to benefit, 
but who cannot take because of their non-existence at the date of the gift. 

Tribhuvandas Ruttonji v. Gangadas Tricumji, 18 B. 7 

(5) Executor —Probate—Application by executor for probate in forma pauperis— 

Ciu. Pro- Code (XIV o/ 1882), ch. 26, s. G47“Pracfice— Procedure* — 

Where an executor is not in possession of the properly of his testator and 
cannot get possession of it, and where ho has not himself the means of 
paying the necessary foes, he may be allowed to petition for, and, if en¬ 
titled thereto, to obtain probate in forma pauperis. In the rnatler of 
The will of DAWUBAI. 18 B. 237 

(6) See ACT VIII OF 1890 (GUARDIAN AND WARDS). 17 B, 660. 

Winding-Up. 

See COMPANY, 18 B. 65. 

Witness. 

(1) Soo Grim. Pro. Code (act X op 1882), 18 B. 581. 

(2) Sec Defamation, 17 B. 127, 573. 

(3) See Land acquisition act (X op 1870). 17 B. 299. 

Words and Phrases. 

(1) “ Acted upon ’’—See LIMITATION, 18 B. 614. 

(2) “ Acted upon’’“See STAMP ACT (I OP 1879), 18 B. 369, 

(3i “ Adequate relief ’’—See EASEMENT, 18 B. 474. 

(4) “ Any ofience referred to in s. 195 See GRIM, PRO. CODE (ACT X OP 

1882), 18 B. 681. 

(5) “ Any other party ’’—See PRACTICE, 17 B, 384. 

( 6 ) “ As between him and thorn”—See PARTNERSHIP, 17 B, 6 . 

(7) As such Judge or Magistrate ’’—See Crim. PRO. CODE (ACT X OF 1882), 18 B. 380. 

( 8 ' Carrying on business ’’—See JURISDICTION, 18 B. 290, 294. 

(9) “ Case”—See OlV. PRO. CODE (ACT XIV OF 1882), 18 B. 35. 

(10) “Common gaming-house See GAMBLING, 17 B. 184. 

(11) “ Dasiputra”—See HINDU L.\W (JOINT FAMILY), 18 B. 177. 

(12) ‘‘Defendants’*—See ACT XV OF 1882 (THE PRESIDENCY SMALL CAUSE 

COURTS), 17 B. 662, 


Page 


513 


666 


1166 


r 

i 

1 





general index. 

Words and Phrases—[Coyitinued). 

(13) “ Dharma See Hindu Law (Will). 18 B. 136, 

(14) “Document”—See REGISTRATION, 17 B. 235, 

(15) “ During the suit See Husband and Wipe, 17 B. 146 

(16) “ Dwell ’’—See JURISDICTION. 18 B. 290. 294. ’ 

(17) “Final decree herein ’’—See HusBand AND WIFE, 17 B, 146 

(18) " Guardian ’’-See ACT VIII OF 1890 (GUARDIAN AND 'WARDS) 17 N 

(19) -‘Guru samarth See LIMITATION ACT (XV OF 1877), 18 B 586 

(20) “Has been granted’’-See CiV. Pro. Code (Act XIV OP 1882) 17 R o >a 

(21) “Holder of the village ”—See INAMDAR, 18 B. 525, 

(22) “ Holding a share ”—See COMPANY, 17 B. 197. 

(23) “ Inam”—See RESUMPTION, 17 B. 431. 

(24) “Inamdar”—See ACT III OP 1869 (Bombay LOCAL Funds) 17 B 4 Z 2 

(25) “ Instrument ’’-See ACT VIII OF 1890 (GUARDIAN AND WARDS) 18 R 

(26) “ Instrument ’’-See GAMBLING, 17 B. 184. 

(27) “ Instrument’’—See Registration, 17 B. 235 . 

(28) “ Instrument of gaming ”—See Gambling, 17 B, 184. 

(29) “In^he^^case of any such action for damages’’—See Municipality, 18 

(30) Ealave. bahut kay lihine, lobh karava hi vinantiTmfrrr. 

ACT (XV OP 1877). 18 B. 586. LIMITATION 

(31) “Khoka”—See HUNDI, 18 B. 570. 

(32) “Liable to be seized ’’—See CiV. Pro. CODE (ACT XIV OP 1882) 17 R 5 M 

(33) “Manager ’’—See LANDLORD AND TENANT. 17 B. 736, ’ 

(34) “ Manufacturing liquor’’-See ACT V OF 1878 (Bombay ABK 4 RI) 18 B 428 

(35) “ Mercantile usage ’’—See CONTRACT, 17 B. 129. 

(36) “ Miras malki ’’—See Math, 18 B. 507. 

(37) “ Mokaaa ’’—See Resumption, 17 B. 431. 

(38) “Money grant”—See Kulkarni Vatan, IS B. 516, 

(39) “Mulgenidar ’’—See LANDLORD and Tenant. 18 B. 603. 

(40) “Opposite party”—See PRACTICE, 17 B. 384. 

(41) “Or ”—See ACT V OP 1878 (BOMBAY ABKARI), 17 B, 154. 

(42) “ Ordinary rules”—See SIRDAR, 17 B. 224. 

(43) “ Or upwards”—See Mahomedan Law (Wakf), 18 B. 401, 

(44) “ Penalty ’’-See ACT VI OF 1873 (BOMBAY DISTRICT MUNICIPAL). 18 B. 400. 

(45) “Personally working for gain’’—See Jurisdiction. 18 B. 290. 

(46) “ Petha ’’—See HUNDI, 18 B. 570. 

(47) " Police officer ’’—See EVIDENCE ACT (I OF 1872), 17 B. 485. 

(48) “ Punishment”—See PENAL CODE (ACT XLV OF 1860). 17 B. 260. 

(49) “Rajseva ’’—See HINDU LAW (PARTITION), 17 B. 271. 

(50) “Realize ’’—See EXECUTION OF Decree. 18 B. 458. 

(51) “Recoverable as a fine”-See ACT IX OP 1890 (Railways), 18 B. 440. 

(52) “ Relating to execution”—See EXECUTION OF DECREE, 17 B. 23. 

(53) “ Reply ’’—See PRACTICE, 18 B. 364. 

(54) “Sanad”—See Land REVENUE, 17 B. 407. 

(55) “ Saranjam’’—See Resumption, 17 B. 431. 

(56) “ Shah Jog ’’—See HUNDI, 18 B. 570- 

(57) “ Shall purchase”—See Mahomedan LAW (Wakf), 18 B, 401, 

(58) “ Shipment’’—See CONTRACT, 17 B. 129. 

(59) “ Signing”—See LIMITATION ACT (XV OP 1877), 18 B. 586. 

(60) “ Some person olaiming under him ’’—See LIMITATION ACT (IX OF 1871) 

(61) “ Sons and other heirs ”—See HINDU Law (INHERITANCE), 17 B, 758. 

(62) “Sons and the rest ”—See Hindu Law (Inheritance), 17 B. 758, 
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Words and Phrases—(Conc^wefed), 

(631 “Sue”—See HUSBAND AND WIFE, 17 B, 146. 

^ (64) “ Suit See HUSBAND AND WIFE. 17 B. 146. 

(65) “Summary proceeding "—See ACT VI OF 1873 (BOMBAY DISTRICT MUNI¬ 
CIPAL), 17 B. 731, 

(66i “The mortgagee See LIMITATION ACT (IX OF 1871), 17 B. 173. 

(67) “ The title to the property sold ’*—See CiV. PRO. CODE (ACT XIV OF 1882), 

17 B. 375. 

(68) “ Used See GAMBLING, 17 B. 184. 

(69) “ Working for a rise in exchange’’—See INSOLVENCY, 17 B. 313. 

(70) “ You are to have the use of the drain for passing water as it has oontinaed 

from old times”—See Easement, 18 B. 382. 

Yearly Tenant. 

See Landlord and Tenant, 18 B. iio. 
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